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EDITOR'S  INTRODUCTION 


CONSTITUTIONALISM  has  played  a  dominant  role  in  the  United  States. 
It  has  affected  public  affairs  both  for  better  and  for  worse,  at  some 
junctures  restraining  mere  momentary  and  dangerous  impulses  and 
at  others  standing  in  the  way  of  mature  judgment.  However,  al- 
though its  significance  throughout  our  life  as  a  nation  will  not  be 
disputed,  comprehensive  histories  of  American  constitutional  develop- 
ment, covering  the  whole  ground  within  reasonable  compass,  have  been 
wanting.  This  book  provides  such  a  survey.  But  Professor  Swisher 
has  not  merely  filled  an  hiatus.  In  fact,  that  contribution  may  seem 
relatively  small  when  other  merits  are  envisioned.  His  blueprints 
show  the  skill  of  a  master  architect  and  also  an  originality  that  has 
given  to  the  rebuilt  edifice  a  better  design  and  more  satisfying 
dimensions. 

He  writes  both  with  authority  and,  unlike  some  specialists,  with 
rare  insight  and  penetration.  Already  his  books  and  articles  have 
brought  him  a  high  reputation  in  the  field  that  has  commanded  his 
interest  since  undergraduate  days.  At  the  same  time  they  reflect  more 
than  technical  competence:  above  all,  perhaps,  a  realization  that  law 
is  an  "end  product,"  shaped  by  the  interplay  of  social  forces  and  con- 
stantly being  reshaped  in  compliance  with  the  dynamic  needs  of 
society.  Respect  for  tradition  does  not  crowd  out  breadth  of  view, 
freshness  of  judgment,  or  the  vigor  of  an  inquisitive  mind.  From 
early  days  —  under  the  influence  of  a  great  teacher,  the  late  Russell  M. 
Story  —  he  broke  free  from  the  formalism  of  the  Pharisees  and,  peer- 
ing behind  the  law  and  the  prophets,  searched  for  the  springs  of 
action,  the  causative  factors.  His  first  book,  which  dealt  with  the 
California  constitutional  convention  of  1878-1879,  was  concerned 
mainly  with  motives  and  political  techniques.  His  biographies  of 
Justice  Field  and  Chief  Justice  Taney  show  keen  awareness  of  the 
complexities  that  go  into  the  framing  of  judicial  opinions.  Practical 
acquaintance  with  problems  of  administration  at  Washington  and 
service  for  two  years  as  special  assistant  to  the  Attorney  General  con- 
firmed his  realistic  attitude. 

Realism  here  manifests  itself  in  various  ways.  Constitutional  prob- 
lems are  viewed,  not  in  any  narrow  legalistic  sense,  but  in  relation 
to  concrete  and  shifting  circumstance.  Law  appears  as  the  creature 
of  its  environment.  Judges,  whose  opinions  modify  or  make  law, 
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respond  to  a  like  control.  They  come  to  the  bench  with  a  formed 
social  outlook  or  at  least  tendencies  toward  it,  and  often  interpret  the 
law  in  the  light  of  personal  philosophy.  That  human  frailty  Pro- 
fessor Swisher  exposes  in  his  analysis  of  judicial  opinions.  But  he 
does  not  overemphasize  it  or  assume  that  judges  are  abnormally 
biased.  Nor  does  he  look  askance  at  tradition  and  precedent.  If 
today  means  more  to  him  than  yesterday,  he  does  not  imply  that  the 
past,  even  the  distant  past,  should  be  ignored  or  neglected.  He  sets 
great  store  by  experience.  He  believes  that,  in  spite  of  the  hazards 
of  navigation  which  lie  ahead,  our  constitutional  heritage  will  help 
us  in  charting  a  course  to  some  sate  harbor. 

A  unique  feature  of  this  book  is  its  expansion,  like  a  river,  from 
remote  sources  to  the  vast  delta  and  gulf  of  our  own  time  —  genera- 
tions ago,  a  trickling  stream;  now,  a  mighty  flood.  This  feature  may 
be  illustrated  by  remarks  which  Sir  John  Seeley  made  sixty  years  ago. 
He  felt  that  the  interest  of  English  history  should  deepen  steadily 
to  the  close.  "Yet  our  popular  histories  scarcely  seem  to  think  so. 
.  .  .  English  history,  as  it  is  popularly  related,  not  only  has  no  distinct 
end,  but  leaves  off  in  such  a  gradual  manner,  growing  feebler  and 
feebler,  duller  and  duller,  towards  the  close,  that  one  might  suppose 
that  England,  instead  of  steadily  growing  in  strength,  had  been  for  a 
century  or  two  dying  of  mere  old  age."  Professor  Swisher  does  not 
leave  off  in  a  gradual  manner.  The  fifteenth  of  thirty-nine  chapters 
carries  us  through  the  period  of  Reconstruction.  Approximately  half 
of  the  book  is  devoted  to  the  present  century.  Interest  centers  in  the 
problems  of  our  own  time.  Yet  we  are  reminded  here,  as  in  the  pages 
of  William  Stubbs,  that  the  roots  of  the  present  are  buried  deep  in 
the  past  and  that  there  is  a  certain  continuity  in  the  majestic  move- 
ment of  politics. 

Several  authorities  in  constitutional  law  have  read  parts  of  Pro- 
fessor Swisher's  manuscript  and  have  commented  on  its  quality  with 
enthusiasm.  The  book  deserves  high  tribute.  In  addition  to  being 
praised  by  the  experts,  it  will  be  widely  read.  Within  and  without 
our  college  gates  it  may  well  become  the  chief  medium  through 
which  Americans  will  familiarize  themselves  with  the  growth  of  the 
Constitution. 

EDWARD  MCCHESNEY  SAIT 

POMONA  COLLEGE 


PREFACE 


FOR  THE  CONVENIENCE  of  readers,  a  statement  of  the  scope  and  purpose 
of  this  volume  has  been  incorporated  in  the  Introduction  which  imme- 
diately precedes  the  first  chapter.  My  task  at  this  point,  therefore, 
is  limited  to  giving  a  brief  account  of  the  origin  of  the  book  and 
making  grateful  acknowledgment  for  the  assistance  of  many  people. 
The  volume  rests  in  part  upon  projects  which  were  completed  before 
plans  for  this  particular  study  were  made.  They  include  the  writing 
of  two  biographies  of  members  of  the  Supreme  Court,  the  organiza- 
tion of  a  course  in  American  constitutional  development  at  Columbia 
University  in  the  early  nineteen-thirties,  and  two  years  of  fruitful 
experience  at  the  Department  of  Justice.  The  present  volume  was 
outlined  in  1937  and  1938  in  oral  and  written  conversations  with 
Russell  M.  Story  and  with  Edward  M.  Sait,  the  editor  of  the  series  in 
which  this  book  is  included. 

I  am  indebted  to  the  many  persons  who  aided  in  shaping  the  book 
and  improving  it  as  to  style,  accuracy,  perspective,  and  emphasis. 
Professor  Sait  followed  the  preparation  of  the  book  from  beginning 
to  end,  and  is  entitled  to  high  credit  for  its  better  qualities.  Carl 
McFarland  read  two-thirds  of  the  chapters  and  criticized  them  in 
detail.  Robert  E.  Cushman  made  important  suggestions  for  the  re- 
vision of  a  third  of  the  manuscript  and  read  part  of  the  galley  proof. 
James  Hart  scanned  the  entire  manuscript.  V.  O.  Key,  Johannes 
Mattern,  and  Malcolm  Moos  read  substantial  blocs  of  material.  My 
wife,  Idella  Gwatkin  Swisher,  followed  the  book  from  its  inception 
to  the  final  stages  of  publication.  Many  other  people,  including  both 
colleagues  and  graduate  students,  read  chapters  or  parts  of  chapters 
and  aided  in  working  out  particular  problems. 

Still  others  assisted  in  various  ways.  Librarians  in  the  Social 
Sciences  at  the  Johns  Hopkins  University,  Margaret  Lough  and  Bea- 
trice Blakslee,  cooperated  generously.  Mary  Ellen  Brown  helped 
with  research  and  stenographic  work.  Lilly  E.  Lavarello  did  much 
of  the  typing  and  helped  to  make  the  index.  The  Social  Science 
Research  Council  made  an  award  to  cover  the  cost  of  final  revision 
and  preparation  of  the  manuscript  for  the  press. 

CARL  BRENT  SWISHER 

THE  JOHNS  HOPKINS  UNIVERSITY 


INTRODUCTION 


MAY  WELL  WONDER  in  view  of  the  precedents  now  established," 
said  Charles  E.  Hughes  in  1920,  "whether  constitutional  government 
as  heretofore  maintained  in  this  Republic  could  survive  another  great 
war  even  victoriously  waged."  1  The  conflict  known  as  the  World 
War  had  ended  as  far  as  military  hostilities  were  concerned,  but  was 
not  yet  officially  terminated.  Most  of  the  war  statutes  were  still  in 
effect,  many  of  the  emergency  organizations  were  still  in  operation, 
and  the  pent-up  emotions  of  the  American  people,  now  denied  their 
normal  military  outlet  against  the  enemy,  were  turned  against  so- 
called  radicals,  nonconformists,  and  other  unpopular  groups  in  the 
United  States.  The  war  had  brought  invasion  of  the  rights  of  property 
and  regimentation  of  individual  lives  to  a  degree  never  previously 
experienced  by  American  citizens.  Much  of  the  regimentation  of 
property  soon  came  to  an  end,  and  gradually,  in  spite  of  the  fears  of 
Mr.  Hughes  and  others,  the  traditional  safeguards  of  civil  liberty  be- 
came effective  once  more.  The  country  experienced  a  nominal  "re- 
turn to  normalcy."  Beneath  the  surface,  however,  apart  from  the  war 
and  in  spite  of  professions  of  Presidents  Harding,  Coolidge,  and 
Hoover  in  favor  of  more  business  in  government  and  less  government 
in  business,  the  decade  of  the  nineteen-twenties  witnessed  a  renewed 
and  less  spectacular  extension  of  peacetime  regulatory  power  over  the 
rights  of  property.  The  business  collapse  of  1929  outlived  protesta- 
tions that  the  economic  order  was  fundamentally  sound  and  belied 
the  prophecy  that  prosperity  was  "just  around  the  corner."  The 
crisis,  characterized  by  a  member  of  the  Supreme  Court  as  "more 
serious  than  war,"  culminated  in  the  program  called  the  New  Deal. 
That  program  included  regulation:  of  property  in  some  respects  more 

1New  York  Times,  June  22,  1920. 
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drastic  than  during  the  earlier  war  period,  regulation  sanctioned  by 
the  Supreme  Court  only  after  the  administration  came  near  winning 
a  struggle  to  "reform"  the  Court  itself. 

Before  the  New  Deal  program  had  moved  far  enough  into  history 
for  unbiased  appraisal,  the  flames  of  war  again  engulfed  much  of  the 
world.  Amid  confusion  of  counsels  the  United  States  moved 
obliquely  in  the  direction  of  the  conflagration  and  then  plunged  into 
the  white  heat  of  conflict  at  the  catastrophe  of  Pearl  Harbor.  The 
outer  reaches  of  governmental  power  over  life,  liberty,  and  property 
speedily  moved  beyond  those  of  the  earlier  World  War  and  of  the 
New  Deal  period.  From  the  beginning,  for  those  who  had  the  time 
and  the  capacity  to  visualize  it,  the  prospect  of  post-war  confusion 
loomed  darkly.  If  "constitutional  government  as  hitherto  maintained 
in  this  Republic"  had  faced  an  uncertain  future  a  quarter  of  a  cen- 
tury earlier,  the  earlier  uncertainty  now  appeared  infinitesimal  in 
contrast  with  that  upon  the  horizon. 

The  future  of  the  American  constitutional  system  will  be  vitally 
affected  by  the  solution  of  problems  created  by  the  new  war,  by  the 
international  organization  established,  by  the  leadership  chosen  here 
and  in  other  parts  of  the  world,  by  the  willingness  of  people  of  diverse 
interests  to  harmonize  their  interests  for  the  welfare  of  all,  and  by 
many  other  factors.  In  a  high  degree  the  solution  of  the  problems 
of  the  future  lie  in  conditions  of  the  future  about  which  men  can 
only  speculate.  Even  so,  the  roots  of  the  civilization  and  of  the  con- 
stitutional system  of  the  United  States  go  deep  into  the  past.  Estab- 
lished principles  of  law,  the  wellspring  of  custom,  the  tradition  of 
meeting  particular  problems  in  particular  ways,  the  inherited  con- 
viction that  rights  must  be  preserved,  the  devices  of  administration 
entrenched  in  statute,  administrative  orders,  and  judicial  decisions  — 
all  carry  over  into  the  determination  of  future  conduct.  To  a  degree, 
therefore,  the  time  most  fitting  for  restudy  of  the  past  is  the  time 
when  the  future  is  most  uncertain.  The  experiences  which  have 
molded  our  institutions  are  not  devoid  of  current  significance  because 
they  took  place  in  times  gone  by,  amid  conditions  different  from  those 
of  today.  Differences  of  conditions,  indeed,  add  at  times  to  their  rele- 
vance in  the  search  for  perspective. 

This  volume  represents  a  restatement  of  significant  facts  in  Ameri- 
can constitutional  history,  in  the  hope  that  a  fuller  knowledge  and 
better  understanding  of  those  facts  will  contribute  to  a  better  under- 
standing of  the  problems  of  today  and  tomorrow.  It  is  in  the  main 
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a  factual  presentation,  organized  with  such  breadth  of  vision  as  could 
be  brought  to  the  task.  Opinion  and  evaluation  creep  inevitably 
into  the  selection  and  organization  of  materials,  and  into  the  language 
of  the  writer,  but  the  purpose  has  been  not  to  indoctrinate  the  reader 
with  a  point  of  view,  but  to  portray  for  readers  of  varying  points  of 
view  the  swelling  tide  of  American  constitutional  development  as  it 
has  flowed  down  through  the  years. 

The  tendency  in  other  works  in  the  field  has  been  to  expand  ac- 
counts of  the  origin  of  the  Constitution  and  changes  which  took  place 
down  until  the  post-Civil-War  period  and  to  deal  only  in  brief  sum- 
maries with  the  period  thereafter  extending  down  to  the  present  day. 
Many  authors  have  dealt  fully  with  the  relevant  portions  of  English 
history  and  with  those  phases  of  the  British  constitution  which  crept 
inevitably  into  our  constitutional  system  in  spite  of  widespread  an- 
tagonism to  the  common  law  and  other  characteristics  of  the  mother 
country.  They  have  given  us  detailed  histories  of  the  colonies,  show- 
ing the  evolution  of  characteristics  which  molded  the  institutions  of 
the  several  states  and  at  some  point  shaped  the  pattern  of  the  federal 
system.  They  have  drawn  from  the  inadequate  records  of  colonial 
experience  accounts  of  early  unsuccessful  efforts  toward  the  establish- 
ment of  inter-colonial  union,  efforts  which  paved  the  way  for  the 
final  achievement.  Histories  of  the  period  of  government  under  the 
Articles  of  Confederation  and  of  the  adoption  of  the  Constitution  and 
the  establishment  of  the  new  government  have  been  written  in  great 
detail.  The  constitutional  controversies  of  the  first  third  of  the  nine- 
teenth century,  especially  those  involving  slavery  and  the  Civil  War 
but  including  others,  have  been  presented  from  many  angles. 

Important  as  is  the  study  of  origins  and  early  history,  however,  the 
development  of  the  Constitution  of  the  United  States  has  not  been  a 
mere  matter  of  origin  and  application  during  the  first  century  of  its 
existence.  The  unfolding  of  constitutional  powers  has  continued  at 
an  accelerating  pace.  Differences  which  may  have  appeared  originally 
to  be  but  differences  of  degree  have  become  so  great  as  to  amount  to 
differences  of  kind.  The  Constitution  of  the  nineteen-forties  is  much 
further  from  the  Constitution  of  the  eighteen-seventies  than  was  the 
latter  from  the  Constitution  as  originally  applied.2  For  readers  con- 
cerned with  problems  of  today  and  tomorrow,  the  history  of  the  Con- 
stitution must  leave  no  gap  between  the  much-discussed  period  of 
early  decades  and  the  happenings  of  the  present  hour.  The  period 

2  For  discussion  of  meanings  attached  to  th*  wor/4  "constitution,"  see  chapter  1. 
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of  Theodore  Roosevelt  and  William  Howard  Taft  rivals  or  exceeds 
in  importance  that  of  Andrew  Jackson  and  Martin  Van  Buren.  The 
first  World  War  had  an  impact  upon  our  constitutional  system  no  less 
great  than  that  of  the  Civil  War.  The  evolution  of  governmental 
controls  for  corporate  enterprise  and  the  judicial  rationalizations  of 
sweeping  extensions  of  governmental  power  are  far  more  important 
today  than  the  earlier  bitter  controversies  over  the  constitutional 
issues  of  slavery.  The  New  Deal  and  the  coming  of  the  second  World 
War  shook  our  institutions  to  their  very  foundations.  The  need  for 
discussion  of  recent  constitutional  development  is  no  less  great  because 
the  history  of  yesterday  cannot  be  embalmed  in  settled  interpretation 
until  the  perspective  of  tomorrow  has  been  achieved.  No  implica- 
tion is  intended  that  the  distant  past  may  be  ignored  or  neglected. 
Every  period  must  be  re-examined  from  time  to  time  in  the  light  of 
new  experience.  The  present  account  of  the  early  decades  of  Amer- 
ican constitutional  history  is  to  some  extent  such  a  reinterpretation 
within  the  limits  of  the  space  allotted.3  It  has  seemed  best,  however, 
to  expand  the  traditional  account  of  the  post-Civil-War  period  and  to 
reserve  approximately  half  the  volume  to  continue  the  account  ol 
American  constitutional  development  after  the  turn  of  the  twentieth 
century. 

The  method  of  interpretation  varies  in  terms  of  efforts  to  show,  not 
merely  the  nature  and  scope  of  the  Constitution  in  particular  periods, 
but  also  the  causes  of  changes  and  the  manner  in  which  they  were 
brought  about.  Ample  use  is  made  of  decisions  of  the  Supreme 
Court/  because  of  the  fact  that  the  judicial  battle-line  marks  often- 
times the  periphery  of  permitted  constitutional  expansion.  The  out- 
lines of  the  Constitution  are  molded  amid  the  clash  of  conflicting 
philosophies  on  the  Court.  Yet  judicial  decisions  alone  provide  an 
inadequate  basis  for  an  understanding  of  constitutional  development. 
The  attitudes  of  the  people  or  of  politically  influential  groups  deter- 
mine whether  or  not  attempts  will  be  made  to  expand  or  curtail  the 
operations  of  constitutional  government  in  particular  directions.  The 
area  of  conflict  may  therefore  be  found  oftentimes  in  Congress  rather 
than  in  the  judiciary.  The  negative  decisions  of  Congress  have  as 

8  The  centuries  of  English  history  lying  back  of  the  origin  of  the  American  constitu- 
tional system  must  be  passed  with  but  a  reference.  Study  of  such  history,  recorded  in  the 
works  of  many  authois,  will  amply  repay  the  reader  interested  primarily  in  the  develop- 
ment of  the  American  Constitution. 

4  For  a  brief  discussion  of  source  materials,  see  the  bibliographical  note  at  the  end 
of  this  volume. 
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much  to  do  with  shaping  the  contours  of  the  Constitution  as  do  the 
enactments  which  it  makes  in  new  fields.  The  fact  that  Congress 
chartered  no  national  bank  between  1836  and  the  Civil-War  period, 
for  example,  is  of  comparable  importance  with  decisions  of  the 
Supreme  Court  in  earlier  years  holding  that  Congress  had  the  power 
to  establish  such  a  bank.  Except  in  time  of  war  or  other  major  crisis, 
legislative  steps  of  constitutional  significance  have  seldom  been  taken 
without  prolonged  debate.  Such  debate  and  the  maneuvering  con- 
nected with  it  play  a  prominent  part  in  many  of  the  following 
chapters. 

The  executive  branch  of  the  government,  like  Congress  and  the 
judiciary,  plays  an  important  part,  both  positively  and  negatively,  in 
the  development  of  the  Constitution.  Such  presidents  as  Martin  Van 
Buren,  James  Buchanan,  Benjamin  Harrison,  and  Calvin  Coolidge 
played  parts  which  were  largely  negative  or  which  sought  to  restrain 
the  con  temporal  y  course  of  constitutional  expansion.  Thomas  Jeffer- 
son, Andrew  Jackson,  Abraham  Lincoln,  Woodrow  Wilson,  and 
Franklin  D.  Roosevelt  enlarged  the  powers  of  their  office  and  estab- 
lished precedents  for  the  exercise  of  broader  powers  by  their  suc- 
cessors. In  a  very  real  sense  they,  like  the  participants  in  the  Consti- 
tutional Convention  of  1787,  were  makers  of  the  Constitution. 

Within  the  executive  branch  of  the  government  a  limitation  upon 
constitutional  development  has  come  into  view,  particularly  in  recent 
years,  apart  from  the  personality,  ability,  and  program  of  the  Presi- 
dent. It  lies  in  the  ability  or  inability  of  the  administrative  mechan- 
ism to  perform  the  tasks  assigned  to  it.  Both  in  private  industry  and 
in  government,  experience  has  shown  that  huge  organizations  tend  to 
bog  down  in  bureaucratic  lethargy.  Even  though  Congress  enacts 
measures  conferring  new  powers,  the  President  approves  them,  and 
the  Supreme  Court  gives  its  sanction,  all  will  be  to  no  avail  if  the  task 
prescribed  is  too  difficult  for  performance  or  if  it  adds  too  much  of  a 
burden  to  an  already  overburdened  administrative  machine.  Al- 
though constitutional  development  is  not  primarily  a  matter  of  ad- 
ministration, the  development  of  machinery  and  methods  is  so  related 
to  it  as  to  require  periodic  attention  to  the  organization  and  reorgan- 
ization of  the  government  for  the  performance  of  governmental 
functions. 

The  following  chapters,  therefore,  reproduce  in  various  ways  the 
interplay  of  administrations,  the  Executive,  Congress,  and  the  courts, 
to  show  the  processes  by  which  the  Constitution  is  adapted  to  the 
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needs  of  the  people  as  the  needs  arise  and  as  demands  for  change  are 
made.  Even  though  situations  may  never  completely  reproduce  them- 
selves, it  is  believed  that  the  volume  illuminates  the  events  of  the 
past  in  such  a  way  as  to  promote  a  deeper  understanding  of  the  events 
of  today  and  the  probable  events  of  tomorrow. 


CHAPTER  1 


THE  CONSTITUTION  IN  EMBRYO 


THE  TERM  "United  States"  is  a  symbol  deeply  grooved  in  the  minds  of 
all  Americans.  It  takes  its  color  largely  from  the  contemporary  scene. 
It  signifies  an  area  stretching  from  the  Atlantic  to  the  Pacific  and  from 
a  well-defined  Canadian  border  to  an  equally  well-defined  Mexican 
frontier.  It  connotes  a  highly  industrialized  nation,  with  industry 
and  industrial  organization  extending  even  to  the  details  of  agricul- 
tural production.  It  symbolizes  more  than  one  hundred  and  thirty 
million  people,  most  of  whom  believe  with  satisfaction  or  take  for 
granted  the  fact  that  they  live  in  the  wealthiest  and  most  powerful 
country  in  the  world,  under  a  system  of  government  substantially  bet- 
ter than  any  elsewhere  in  operation. 

THE  BRITISH  COLONIES  IN  AMERICA 

CFor  an  understanding  of  constitutional  origins,  however,  it  is  neces- 
sary to  blot  out  much  of  the  contemporary  picture,  and  to  substitute 
for  it  one  that  is  very  different.  It  is  necessary  to  remember  that  the 
first  United  States  were  but  thirteen  in  number.  They  had  been 
called,  and  had  called  themselves,  not  states,  but  colonies.  As  colonies 
they  had  been  established  largely  for  the  utilitarian  purpose  of  pro- 
moting the  welfare  of  the  mother  country.  They  extended  south- 
ward in  one  tier,  from  Maine  (then  part  of  Massachusetts)  only  to 
Georgia,  and  westward,  as  a  rule,  only  to  the  Appalachians.  All  of 
them  either  bordered  upon  the  Atlantic  Ocean  or  had  open  routes  of 
transportation  to  the  Atlantic  by  rivers  and  baysA 

(  This  tier  of  thinly  settled  colonies  carried  on  commerce  largely  with 
the  mother  country.  They  had  some  commercial  relationships  with 
the  colonies  of  other  nations,  particularly  in  the  West  Indies,  but  they 
traded  with  each  other  only  to  a  slight  extent.  They  conducted 
foreign  trade  and  most  intercolonial  trade  in  slow-moving  sailing 
vessels.  \No  good  roads  had  been  constructed,  either  among  or  within 
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the  several  colonies.  Stagecoach  lines  operated  in  tew  sections,  and 
the  riding  was  rough.  Men  who  traveled  between  distant  points 
usually  did  so  by  horseback.  Railroads  were  as  yet  beyond  the 
horizon  of  the  future.  Although  Benjamin  Franklin  had  astounded 
his  neighbors  by  bringing  sparks  of  electricity  out  of  the  clouds,  the 
telegraph,  the  telephone,  the  radio,  and  the  machinery  of  electric 
power  were  beyond  the  wildest  imaginings  of  the  people.  The  speed 
of  horses  and  sailing  vessels  measured  the  speed  of  communication 
and  transportation. 

{  The  major  interest  of  the  British  Empire  and  of  most  British  sub- 
jects in  planting  colonies  on  the  American  continent  had  lain,  not  in 
the  establishment  of  new  societies  which  would  eventually  become 
independent,  but  in  creating  posts  for  the  accumulation  of  raw  mate- 
rials and  the  promotion  of  the  trade  of  the  Empire.  It  was  assumed 
that  the  colonies  would  remain  a  part  of  that  Empire.  The  colonies 
fulfilled  their  imperial  purpose  in  so  far  as  they  led  to  profitable 
trade,  yielded  coveted  raw  materials,  and  held  the  rich  resources  of  the 
new  country  against  the  predatory  efforts  of  other  nations. 

(Although  many  thousands  of  immigrants  in  the  colonies  came  from 
various  parts  of  continental  Europe,  the  settlers  were  predominantly 
Englishmen,  and,  until  near  the  time  of  the  separation  from  Great 
Britain,  continued  to  think  of  themselves  as  Englishmen.  They  in- 
cluded, however,  large  numbers  of  people  who  would  be  disturbing 
factors  in  any  society.  Many  who  crossed  the  sea  primarily  in  search 
of  wealth  were  more  adventuresome  than  the  rank  and  file  of  their 
brethren  left  at  home.  They  developed  an  originality  and  inde- 
pendence not  consistent  with  traditional  forms  of  governmental  and 
social  regimentation.  Religious  dissenters  constituted  important  ele- 
ments in  the  population  of  certain  colonies  —  and  religious  dissent  in 
those  days  usually  signified  traits  of  nonconformity  and  strength  of 
will  likely  to  resist  regimentation  by  a  government  three  thousand 
miles  across  the  sea.  Indentured  servants,  who  courageously  sub- 
mitted to  a  form  of  temporary  slavery  in  return  for  the  opportunity 
to  establish  themselves  in  a  new  country,  made  up  part  of  the  popu- 
lation. So  also  did  convicts  and  persons  politically  out  of  favor  with 
the  government  at  home,  who  likewise  brought. a  heritage  of  inde- 
pendence not  characteristic  of  the  rank  and  file  of  the  society  from 
which  they  came^ 

Because  of  these  factors,  including  great  distances,  slowness  of  trans- 
portation, and  the  independent  characteristics  of  the  colonies,  the 
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mother  country  found  its  colonies  hard  to  govern.  The  difficulties 
multiplied  with  time.  Although  the  colonists  were  predominantly 
English  and  thought  of  themselves  as  Englishmen,  they  remained  on 
the  American  continent  generation  after  generation,  developing  ties 
and  loyalties  in  the  new  country  and  losing  more  and  more  their  per- 
sonal contact  with  the  mother  country.  For  want  of  that  contact, 
patriotic  relationships  tended  to  break  down.  Slowly  but  inevitably 
patriotic  sentiments  attached  themselves  to  colonial  homes,  and 
withered  away  in  relation  to  the  mother  country^ 

TH£  CONSTITUTIONAL  HERITAGE  ^ 

(Whatever  their  reasons  for  leaving  their  ancestral  homes,  the  Eng- 
lish colonists  in  America  brought  with  them  a  constitutional  heritage 
which  molded  colonial  governmental  institutions  and  continued  in  a 
high  degree  to  guide  those  of  the  United  States.  N>The  word  "consti- 
tution," as  used  in  connection  with  government,  has  many  meanings. 
In  the  narrow  sense  of  the  term  it  is  now  used  to  characterize  the  docu- 
ments which  comprise  the  basic  laws  of  the  United  States,  each  of  the 
several  states  of  the  Union,  and  of  a  number  of  other  governments. 
This  use  had  its  origin  in  the  United  States,  and  is  therefore  relatively 
recent.  xThe  royal  charters  granted  at  the  time  of  the  establishment 
of  some  of  the  colonies  resembled  the  charters  given  by  the  British 
government  to  its  great  exploring  and  trading  companies,  but  also 
constituted  something  in  the  nature  of  fundamental  laws.  The  Vir- 
ginia charter,  for  example,  which  was  granted  in  1606,  dealt,  not 
merely  with  property  and  commerce,  but  also  provided  that  British 
subjects  and  their  children  in  the  several  British  colonies  and  planta- 
tions in  the  New  Worl^d  should  "have  and  enjoy  all  liberties,  fran- 
chises, and  immunities,  ;  within  any  of  our  other  dominions,  to  all 
intents  and  purposes,  as  if  they  had  been  abiding  and  born,  within 
this  our  realm  of  England,  or  any  other  of  our  said  dominions/' 1 

.The  Mayflower  Compact,  drafted  in  1620,  was  probably  the  first 
basic  law  or  constitution  worked  out  by  the  people  to  be  governed.2 
The  Fundamental  Orders  of  Connecticut,  adopted  in  1639,  was 
another.3  In  the  several  colonies  the  varied  charters,  compacts,  and 
orders  which  defined  the  basis  of  government  accustomed  the  colonists 
to  the  conception  of  a  basic  law  or  constitution  laid  out  in  a  formal 

1  American  Historical  Documents,  Haivard  Classics,  XL  (1910),  58. 
*Ibid.,  p.  62. 
3  Ibid.,  p.  63. 
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written  statement.  When  the  colonial  governments  had  to  be  revised 
at  the  time  of  the  separation  from  the  mother  country,  it  is  not  sur- 
prising that  a  written  constitution  was  drafted  sooner  or  later  for  each 
of  the  free  and  independent  states.  The  Articles  of  Confederation 
performed  the  same  function  for  the  Union  to  the  extent  of  their 
powers,  and  were  supplanted  by  the  more  adequate  Constitution 
drafted  in  1787.  "l 

Broadly  speaking,  however,  the  word  "constitution"  refers,  not 
merely,  or  perhaps  not  at  all,  to  a  written  basic  law,  but  to  the  funda- 
mental principles  which  determine  the  structure  and  operation  of 
government.  In  his  Treatise  on  Constitutional  Limitations  Thomas 
M.  Cooley,  long  regarded  as  a  leading  authority  on  constitutional 
matters  in  the  United  States,  stated  that  a  constitution  was  sometimes 
defined  as  "the  fundamental  law  of  a  state,  containing  the  principles 
upon  which  the  government  is  founded,  regulating  the  division  of  the 
sovereign  powers,  and  directing  to  what  persons  each  of  these  powers 
is  to  be  confided,  and  the  manner  in  which  it  is  to  be  exercised."  He 
thought  an  equally  complete  and  accurate  definition  would  be  "that 
body  of  rules  and  maxims  in  accordance  with  which  the  powers  of 
sovereignty  are  habitually  exercised."  *  In  this  sense  every  people 
which  is  politically  organized  has  a  constitution,  however  much  it  may 
differ  from  the  constitutions  of  other  politically  organized  societies. 

At  the  end  of  the  colonial  period  the  word  had  additional  signifi- 
cant connotations.  The  British  constitution  was  a  product  of  cen- 
turies of  evolution.  Many  of  the  important  steps  in  the  process  were 
in  the  nature  of  taking  power  from  the  King  and  prescribing  orderly 
procedure  as  to  the  subject  matter  usually  under  the  control  of  Parlia- 
ment. The  evolution  of  this  restrictive  phase  of  the  English  consti- 
tution is  usually  assumed  to  have  begun  with  Magna  Charta  in  1215 
when  King  John  was  forced  to  make  certain  concessions  to  the  rights 
of  Englishmen,  concessions  thereafter  enforced  against  his  successors. 
Through  declarations  of  rights,  bills  of  rights,  petitions,  remonstrances, 
and  other  devices  additional  restraints  were  imposed  on  the  King 
down  through  the  centuries.  Some  of  them,  it  is  true,  merely  shifted 
power  from  the  King  to  a  Parliament  of  the  landed  and  mercantile 
class,  but  they  were  brought  forth  —  partly  at  least  —  in  the  name  of 
liberty,  and  basic  rights  were  extended  to  all  the  people.  In  addition 
to  connoting  the  political  organization  of  the  English  people,  there- 

*  Thomas  M.  Cooley,  A  Treatise  on  Constitutional  Limitations  (7th  ed.,  1903),  p.  4. 
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fore,  the  constitution  signified  also  the  preservation  of  the  rights  of 
men  against  violation  by  government.6 

By  the  end  of  the  seventeenth  century,  substantial  and  permanent 
results  had  been  achieved  in  some  fields,  as  in  the  instance  of  persons 
accused  of  crime,  who  were  accorded  the  protections  involved  in  grand 
jury  and  trial  jury  procedures  and  in  many  other  devices  to  prevent 
arbitrary  action.  Religious  liberty  varied  in  terms  of  the  ruling 
English  sovereign  and  dominant  political  groups,  and  in  terms  also 
of  the  varied  religious  denominations.  Economic  liberty  and  eco- 
nomic opportunity  also  varied  in  terms  of  many  factors.  The  atti- 
tudes of  sovereigns  and  of  the  dominant  groups  in  Parliament  deter- 
mined the  extent  and  manner  in  which  the  Empire  sought  to  expand 
colonial  enterprises  and  foreign  trade.  Adam  Smith  illuminated  a 
rift  in  economic  philosophy  at  the  time  by  his  study  entitled  An 
Inquiry  into  the  Nature  and  Causes  of  the  Wealth  of  Nations.  Smith 
advanced  the  theory  that  the  wealth  of  nations  would  be  promoted  by 
the  abandonment  of  rigid  governmental  controls  and  the  promotion 
of  free  economic  enterprise.  He  opposed  the  restrictions  of  the  old 
mercantilist  system,  assuming  that  the  competition  of  businessmen 
would  promote  the  operations  of  business  and  industry  and  enhance 
prosperity  as  a  whole.  He  gave  voice  to  a  rising  sentiment  for  throw- 
ing off  governmental  shackles  upon  business,  on  the  assumption  that 
economic  liberty  would  be  more  productive  of  wealth  than  co-ordi- 
nation under  government  control. 

The  process  of  curtailing  royal  absolutism  was  rationalized  and 
justified  by  resort  to  various  contract  theories  as  to  the  origin  of  gov- 
ernment and  the  original  allotment  of  authority  to  the  monarchs. 
(John  Locke,  in  his  Two  Treatises  of  Government*  published  in  the 
latter  part  of  the  seventeenth  century,  had  contributed  greatly  to  the 
advancement  of  the  American  Revolution  by  his  use  of  the  theory  of 
social  contract.  He  defended  the  right  of  a  people  to  break  the  con- 
tract whereby  they  permitted  the  sovereign  to  rule  over  them  if  the 
sovereign  violated  the  terms  of  his  contract.  The  ideas  advanced  by 
Locke  became  an  integral  part  of  the  thinking  of  those  Englishmen 

5  So  deeply  engrained  was  this  conception  of  the  constitution  that  the  newborn  Amer- 
ican states,  in  drafting  their  own  constitutions,  included  bills  of  rights  as  integral  parts. 
When  the  federal  Constitution  was  drafted,  giving  limited  powers  to  a  federal  govern- 
ment, the  people  were  so  accustomed  to  this  practice  that  they  insisted  upon  amend- 
ments to  include  a  bill  of  rights  in  spite  of  the  fact  that,  according  to  the  language  of 
the  Constitution  itself,  the  federal  government  possessed,  not  all  powers  except  those 
reserved,  but  merely  those  which  were  granted  by  it. 

6  The  title  appears  in  later  editions  as  Two  Treatises  on  Civil  Government. 
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who  were  pushing  the  Crown  of  England  more  and  more  into  the 
position  of  a  figurehead,  and  became  the  commonplace  lines  of  argu- 
ment of  the  Englishmen  in  America  who  sought  at  first  merely  to 
restrain  the  power  exercised  over  them  by  the  mother  country,  and 
then  finally  sought  to  achieve  complete  independence^ 

As  the  British  acquired  territorial  possessions  throughout  the  world, 
the  English  constitution  expanded  into  the  constitution  of  an  Empire. 
Although  the  constitution,  as  it  related  to  colonies  and  colonial  pos- 
sessions, was  pragmatic  and  not  clearly  defined,  general  experience 
with  the  management  of  colonies  demonstrated  the  validity  of  certain 
principles.  While  the  colonies  were  established  predominantly  to 
promote  the  welfare  of  the  mother  country  or  of  certain  groups  or 
classes  in  the  mother  country,  it  proved  advantageous  to  manage  the 
colonies,  not  merely  through  governors  appointed  by  the  Crown  and 
through  legislation  enacted  by  Parliament,  but  through  the  aid  of 
local  assemblies  as  well.  The  use  of  local  assemblies  seems  to  have 
been  based,  not  upon  a  scrupulous  desire  to  protect  the  rights  of 
Englishmen  wherever  Englishmen  might  reside,  but  rather  upon 
lessons  of  experience.  Matters  of  local  government  in  colonies  lying 
far  from  the  mother  country  raised  unfamiliar  problems  and  could  be 
handled  more  efficiently  by  men  on  the  ground,  who  knew  local 
problems,  than  by  statesmen  at  home.  From  expediency,  therefore, 
the  delegation  of  authority  to  the  colonies  for  the  management  of 
local  affairs  became  one  of  the  established  principles  of  the  constitu- 
tion of  the  British  Empire.  Likewise  from  expediency,  the  colonists 
approved  of  the  principle  and  chose  to  regard  the  right  of  self-govern- 
ment as  a  fundamental  political  right  which  could  not  be  denied. 
This  fact  is  important  in  connection  with  the  strife  between  Parlia- 
ment and  the  colonies  which  led  to  the  Revolution.  The  colonists  or 
their  Revolutionary  leaders  ultimately  agreed  to  uphold  the  theory 
that  the  legislative  power  of  Parliament  was  limited  to  the  mother 
country,  and  that  legislation  for  the  colonies  could  be  enacted  only 
by  the  respective  colonial  legislative  assemblies.  Whether  or  not  the 
theory  was  correct  —  and  it  is  one  on  which  authorities  differ 7  —  its 
adoption  marked  an  important  step  in  the  movement  toward  colonial 
independence. 

Government  by  local  bodies  tended  to  develop  local  sentiment  and 
feelings  of  local  independence  at  the  expense  of  the  unity  of  the 

7  See  Charles  H.  Mcllwain,  The  American  Revolution  (1923),  and  Robert  L.  Schuyler, 
Parliament  and  the  British  Empire  (1929). 
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Empire.  The  colonists  proved  unco-operative  in  matters  not  imme- 
diately involving  their  own  interests.  Varying  degrees  of  strain  ex- 
isted between  the  governors  appointed  by  the  Crown  and  the  assem- 
blies elected  by  local  residents.  In  the  seventeen-sixties,  after  the 
winning  of  the  French  and  Indian  or  Seven  Years'  War,  Parliament 
attempted  to  revamp  the  scheme  of  colonial  government.  In  theory, 
at  least,  it  sought  to  co-ordinate  the  several  sections  of  the  Empire 
to  make  the  parts  take  their  place  as  servants  of  the  whole.  Parlia- 
ment sought  especially  to  compel  the  colonies  to  restrict  their  trade  to 
the  closed  system  of  the  Empire,  thereby  cutting  off  profitable  trade 
with  other  nations,  and  it  sought  to  collect  from  the  colonies  taxes  to 
cover  the  expenses  of  the  operation  of  the  colonial  system. 

Colonists  resented  the  threat  to  their  livelihood  involved  in  efforts 
to  cut  off  certain  profitable  lines  of  trade  outside  the  mercantile  system 
of  the  Empire,  and  in  the  prospect  of  the  enforcement  of  other  con- 
trols still  more  drastic.  As  for  taxes,  the  colonists  had  all  the  dislike 
of  people  everywhere  for  the  payment  of  taxes.  Furthermore,  al- 
though the  new  country  was  rich  in  raw  materials,  the  dearth  of 
money  added  to  the  weight  of  the  burden  of  taxes  levied.  It  is  not 
surprising  that  the  colonists  resisted  the  innovation  of  levies  made  in 
London,  and  that  they  hit  upon  the  argument  of  "no  taxation  without 
representation"  as  a  device  to  justify  resistance.  They  did  not  seek 
representation  in  Parliament  in  order  that  taxes  might  be  levied  upon 
them  by  a  body  in  which  they  had  representatives.  Presumably  they 
knew  the  practical  impossibility  of  maintaining  representatives  in 
Parliament  who  would  exercise  any  influence  worth  mentioning. 
Their  desire  was  not  to  secure  representation,  but  to  avoid  taxation. 

New  colonial  legislation  by  Parliament  provoked  heated  debate 
throughout  the  colonies  concerning  the  authority  of  Parliament  over 
them.  The  debates  settled  nothing  as  far  as  the  legal  question  was 
concerned,  but  they  did  a  great  deal  to  focus  the  attention  of  colonial 
leaders  upon  the  issues  of  empire,  and  to  stimulate  among  the  colonies 
an  awareness  of  themselves  as  political  entities  with  interests  antag- 
onistic to  those  of  the  mother  country.  The  period  of  slightly  more 
than  a  decade  which  preceded  formal  separation  from  the  mother 
country  constituted  a  period  of  intensive  education  in  preparation  for 
independent  political  life.  Ideas  were  threshed  out,  competent  lead- 
ers put  aside  their  personal  affaii%  and  concentrated  upon  the  affairs 
of  state,  and  the  psychology  of  the  people  adapted  itself  to  what 
appeared  to  be  the  inevitable  transition. 
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It  is  doubtful  whether  at  this  time  any  government  in  England, 
however  skillful  and  diplomatic  in  its  methods,  could  have  extended 
its  control  over  taxation  and  greatly  regimented  commerce  in  the 
colonies.  The  London  government  which  attempted  to  do  these 
things  was  anything  but  skillful  and  diplomatic.  It  met  colonial  dis- 
obedience with  reprisals.  When  it  made  concessions,  as  in  the  repeal 
of  the  obnoxious  Stamp  Act,  it  did  so  in  such  a  manner  that  good 
will  was  not  restored.  When  a  band  of  Bostonians  dumped  a  cargo 
of  tea  into  the  harbor  in  protest  against  British  taxes,  the  government 
made  a  martyr  of  the  city  and  the  colony  of  Massachusetts  by  blockad- 
ing the  port  against  commerce,  suspending  the  colonial  charter,  and 
resorting  to  military  rule.  Guarantees  of  rights,  such  as  jury  trial 
and  the  writ  of  habeas  corpus,  were  suspended  in  certain  cases,  thus 
giving  further  cause  for  the  charge  of  gross  persecution.  Among 
other  punitive  measures,  Parliament  sanctioned  search  without  formal 
warrant  wherever  smuggled  goods  were  suspected  of  being  hidden. 
The  quartering  of  British  soldiers  in  colonial  homes  was  authorized. 
When,  at  Lexington,  on  April  19,  1775,  British  soldiers  fired  on  a 
group  of  colonists,  killing  eight  and  wounding  others,  they  touched 
off  trhe  flames  of  revolution. 

The  thirteen  colonies,  in  spite  of  their  common  origin,  had  until 
this  time  shared  few  interests  except  as  antagonisms  to  common 
enemies  —  the  Indians  and  the  French  —  were  involved.  Sporadic 
1  'congresses' '  of  colonial  representatives  had  been  held,  largely  for  the 
purpose  of  presenting  a  united  front  to  these  enemies.  The  con- 
gresses had  provided  a  limited  amount  of  experience  in  co-operation, 
and  there  was  some  talk  of  a  permanent  union,  particularly  in  con- 
nection with  the  "Albany  Plan"  proposed  by  Benjamin  Franklin  in 
1754.  But  neither  the  government  at  London  nor  the  colonies  them- 
selves were  sufficiently  interested  in  co-operative  action  to  bring  about 
formal  steps  toward  union.  The  strife  over  taxation  and  the  regula- 
tion of  commerce,  however,  created  a  new  and  stronger  bond  among 
the  colonies.  The  Stamp  Act  Congress,  which  met  in  New  York  in 
1765,  provided  early  evidence  of  that  bond.  More  important  evi- 
dence was  provided  by  the  meeting  of  the  first  Continental  Congress 
in  Philadelphia  in  1774,  the  forerunner  of  congressional  assemblages 
which  continued  to  meet  until  the  ties  of  formal  union  were 
established. 

The  Continental  Congress,  which  consisted  of  delegates  variously 
chosen  by  dissatisfied  groups  in  twelve  of  the  thirteen  colonies,  was  an 
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extra-legal  body.  It  did  not  assemble  to  make  laws  for  the  colonies  or 
to  promote  a  revolution.  It  included  men  who  had  already  given 
much  time  to  discussion  of  the  grievances  of  the  colonies  through 
what  were  known  as  "Committees  of  Correspondence."  Most  of  the 
delegates  sought  some  means  of  restoring  peaceable  relations  with  the 
government  at  London  and  of  keeping  the  colonies  within  the  Empire 
without  acknowledging  the  authority  asserted  by  Parliament.  They 
and  the  people  to  whose  grievances  they  listened  complained  of  the 
violation  of  their  rights  under  the  British  constitution.  A  much- 
considered  memorial  from  residents  of  a  colony  in  Massachusetts  de- 
nounced the  gross  infraction  "of  those  rights  to  which  we  are  justly 
entitled  by  the  laws  of  nature,  the  British  constitution,  and  the  charter 
of  the  province."  8  Benjamin  Franklin  drafted  for  the  Congress  a 
resolution  stating  that  "there  is  a  manifest  defect  in  the  constitution 
of  the  British  Empire  in  respect  to  the  government  of  the  colonies 
upon  those  principles  of  liberty  which  form  an  essential  part  of  that 
constitution."  The  colonists  desired  the  establishment  of  a  political 
union,  Franklin's  statement  continued,  not  only  among  themselves, 
but  with  the  mother  state,  "upon  those  principles  of  safety  and  free- 
dom which  are  essential  in  the  constitution  of  all  free  governments  and 
particularly  that  of  the  British  legislature."  B  In  an  "address"  to  the 
people  of  Great  Britain,  Congress  stated  that  "the  legislature  of  Great 
Britain  is  not  authorized  by  the  constitution  to  establish  a  religion, 
fraught  with  sanguinary  and  impious  tenets,  or,  to  erect  an  arbitrary 
form  of  government,  in  any  quarter  of  the  globe."  10  Later,  in  Decem- 
ber, 1775,  the  second  Continental  Congress  adopted  a  report  oppos- 
ing "the  claim  and  exercise  of  unconstitutional  powers,  to  which 
neither  the  Crown  nor  Parliament  were  ever  entitled.  By  the  British 
constitution,  our  best  inheritance,  rights,  as  well  as  duties,  descend 
upon  us:  We  cannot  violate  the  latter  by  defending  the  former."  u 

In  the  meantime,  in  April,  1775,  the  so-called  Battle  of  Lexington 
had  taken  place,  and  armed  strife  had  begun.  Although  members  of 
the  Congress  continued  for  a  considerable  period  to  labor  for  the 
restoration  of  peace  without  severance  from  the  Empire,  their  func- 
tions came  to  be  more  and  more  the  management  of  a  colonial  mili- 
tary struggle  with  Great  Britain.  They  adopted  Articles  of  War, 
provided  for  the  organization  and  equipment  of  an  army,  issued 
paper  money  to  finance  military  operations,  and  in  other  ways  con- 

6  Journals  of  the  Continental  Congress  (34  vols.,  1904-1937),  I,  33. 

•Ibid.,  I,  48.  "Ibid.,  I,  83.  "Ibid.,  Ill,  410. 
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ducted  themselves  as  a  combined  legislature  and  executive  of  an  inde- 
pendent nation.  Every  new  incident  ot  conflict  drove  deeper  the 
wedge  separating  the  New  World  from  the  Old.  Men  who  had 
hitherto  acknowledged  the  sovereignty  of  the  King  over  the  colonies, 
while  merely  denying  the  authority  of  the  British  Parliament  to  legis- 
late for  them,  began  to  demand  formal  and  permanent  severance  from 
&?cat  Britain. 

(The  adoption  of  the  Declaration  of  Independence,  on  July  4,  1776, 
was  a  culminating  step  in  a  long  series,  all  of  which  moved  in  the 
direction  of  a  separation  between  the  American  colonies  and  the 
nation  under  whose  supervision  they  had  grown  to  their  existing  state 
of  maturity.  The  Declaration,  eloquently  phrised  by  Thomas  Jeffer- 
son, was  a  justification  of  the  Revolution  in  language  similar  to  but 
more  highly  polished  than  that  already  used  by  Jefferson  himself  and 
other  Revolutionary  colonists  on  many  occasions.  It  stated  the  doc- 
trine that  men  possessed  inalienable  rights  and  that  governments 
derived  their  just  powers  from  the  consent  of  the  governed.  By  the 
presentation  of  a  long  list  of  grievances,  Congress  sought  in  the  Decla- 
ration to  demonstrate  the  fact  that  the  despotic  rule  of  the  King  had 
been  such  an  abuse  of  his  powers  as  to  leave  to  the  people  no  recourse 
but  to  take  from  him  the  authority  over  them  which  had  hitherto 
been  recognized.  The  accumulation  of  accusations  to  justify  revolu- 
tion was  directed,  not  at  Parliament,  but  at  the  King.  The  King 
having  grossly  abused  his  powers,  and  the  people  of  Great  Britain 
having  refused  to  heed  the  pleas  of  the  colonists,  up  alternative  was 
left  to  them  but  to  reject  all  his  claims  of  authority.'  The  document 
concluded  as  follows: 

WE,  THEREFORE,  the  Representatives  of  the  United  States  ot  America, 
in  General  Congress,  Assembled,  appealing  to  the  Supreme  Judge  of 
the  world  for  the  rectitude  of  our  intentions,  do,  in  the  Name,  and  by 
Authority  of  the  good  People  of  these  Colonies,  solemnly  publish 
and  declare,  That  these  United  Colonies  are,  and  of  Right  ought  to 
be  Free  and  Independent  States;  that  they  arc  Absolved  from  all 
Allegiance  to  the  British  Crown,  and  that  all  political  connection  be- 
tween them  and  the  State  of  Great  Britain,  is  and  ought  to  be  totally 
dissolved;  and  that  as  Free  and  Independent  States,  they  have  full 
Power  to  levy  War,  conclude  Peace,  contract  Alliances,  establish  Com- 
merce, and  to  do  all  other  Acts  and  Things  which  Independent  States 
may  of  right  do.  And  for  the  support  of  this  Declaration,  with  a 
firm  reliance  on  the  protection  of  Divine  Providence,  we  mutually 
pledge  to  each  other  our  Lives,  our  Fortunes  and  our  sacred  Honor. 
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The  separation  from  the  mother  country  marked  the  transition  of 
the  American  settlements  from  colonies  into  states.  History  recorded 
it  as  a  dramatic  movement  in  behalf  of  human  liberty.  The  controls 
of  monarchy  were  broken  off,  and  governmental  power  was  there- 
after exercised  exclusively  by  governments  organized  at  home  and 
operated  by  people  who  knew  intimately  the  problems  with  which 
they  had  to  deal.]  The  victory  for  liberty  was  extended  in  that,  from 
time  to  time  over  a  period  of  ensuing  decades,  the  United  States  aban- 
doned restrictions  on  political  rights  which  continued  to  apply  in 
Great  Britain  and  which  stood  in  the  way  of  the  establishment  of  a 
broader  democracy.12 

/  Apart  from  the  question  of  liberty  achieved  by  throwing  off  the 
shackles  of  British  domination,  the  significance  of  the  Revolution  lay 
in  the  fact  that  it  punctuated  the  beginning  of  an  independent  nation, 
a  nation  destined  to  be  too  populous,  too  wealthy,  and  too  powerful 
to  suffer  even  a  slight  degree  of  governmental  control  from  the  distant 
shores  of  another  continent.  The  language  of  the  revolutionaries 
may  be  interpreted  to  show  that  they  foresaw  the  future  development 
of  a  great  nation.  How  much  they  actually  foresaw  of  the  develop- 
ments of  the  distant  future  is  a  matter  for  speculation,  but  clearly 
their  instincts  pointed  in  the  direction  in  which  the  developments 
took  place.  At  the  very  least  —  and  in  this  case  the  least  means  a 
great  deal  —  they  are  entitled  to  full  credit  for  having  been  right,- 

THE  BEGINNINGS  OF  CONSTITUTIONAL  ORGANIZATION 

Formal  separation  from  Great  Britain  made  necessary  the  reorgan- 
ization of  government  in  the  colonies,  which  had  proclaimed  them- 
selves free  and  independent  states.  Varying  types  of  governmental 
organization  and  varying  degrees  of  order  had  been  preserved  in  the 
several  colonies  during  the  years  immediately  preceding  the  Declara- 
tion of  Independence.  Revolutionary  organizations  had  grown  more 
and  more  powerful,  and  were  ready  to  take  over  the  reins  of  govern- 
ment wherever  they  had  not  already  done  so.  Under  the  encourage- 
ment of  the  Continental  Congress  most  of  them  drafted  constitutions 

13  A  slower  movement  in  the  same  direction  was  also  initiated  in  the  mother  country, 
however,  and  it  continued  to  persist.  As  far  as  liberty  with  respect  to  labor  was  con- 
cerned, indeed,  Great  Britain  did  away  peaceably  with  the  institution  of  slavery  before 
the  United  States  accomplished  the  same  result  amid  the  catastrophe  of  a  civil  war. 
Canada  and  other  British  colonial  possessions  maintained  unimpaired  governmental 
relationships  with  Parliament  and  with  the  Crown,  and  achieved  nevertheless  forms  of 
democracy  which  gave  protection  to  human  rights  not  inferioi  to  that  pnmded  in  the 
United  States. 
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which  provided  for  governments  similar  to  those  of  earlier  years.  The 
colonial  governors,  the  representatives  of  the  King,  were  of  course 
missing  from  the  new  picture.  In  their  places  the  constitutions  pro- 
vided for  new  executive  officers,  but,  no  doubt  because  of  the  earlier 
experience  with  governors  appointed  by  the  King,  the  authority  of 
the  new  officers  was  greatly  restricted.  The  legislative  bodies,  on  the 
other  hand,  the  successors  of  the  colonial  assemblies  which  as  repre- 
sentatives of  the  people  had  stood  high  in  popular  estimation,  were 
given  or  assumed  broad  powers.  Yet  many  constitutions  restrained 
governmental  authority  by  bills  of  rights  which  echoed  the  contem- 
porary opposition  to  arbitrary  exercise  of  governmental  powers  and 
reasserted  the  doctrine  that  government  existed  only  with  the  consent 
of  the  governed. 

Until  the  establishment  of  the  state  governments,  the  Continental 
Congress  was  the  principal  organization  providing  leadership  in  the 
struggle  for  independence.  Now  the  state  governments  began  to  ac- 
quire prestige  above  that  of  Congress.  They  possessed  affirmative 
powers,  while  the  Continental  Congress  was  largely  advisory,  lacking 
power  of  compulsion  over  either  the  states  or  the  people.  Congress 
could  make  plans  for  the  conduct  of  the  war  and  it  could  make  re- 
quests for  money,  men,  and  equipment,  but  it  had  no  authority  or 
power  to  take  them  if  the  requests  were  unheeded.  Some  central 
authority  was  needed  for  the  efficient  conduct  of  the  war,  and  some 
permanent  plan  of  union  had  to  be  devised. 

In  July,  1775,  Benjamin  Franklin  submitted  to  Congress  a  docu- 
ment called  Articles  of  Confederation  and  Perpetual  Union,  which 
was  referred  to  in  the  text  as  a  constitution.13  Serious  consideration 
of  a  federal  constitution  began  in  June,  1776,  along  with  the  prepara- 
tion of  the  Declaration  of  Independence.  So  many  difficulties  stood 
in  the  way  that  results  came  slowly.  The  over-all  difficulty  was  the 
fact  that  the  colonies  had  not  yet  developed  awareness  of  important 
common  interests,  except  those  temporary  interests  involved  in  waging 
war  against  a  common  enemy.  Every  state  was  jealous  of  the  delega- 
tion of  authority  to  a  government  which  it  would  be  unable  to  dom- 
inate. The  particular  difficulties  included  inability  to  agree  upon 
bases  for  representation  for  voting,  for  the  allotment  of  taxes,  for  the 
selection  of  men  for  military  service,  and  for  the  proper  division  of 
other  duties,  rights,  and  responsibilities.  Because  of  the  many 
grounds  for  disagreement,  the  inevitable  tendency  was  to  allot  to  the 

18  Journals  of  the  Continental  Congress,  II,  198. 
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Union  the  absolute  minimum  of  authority  necessary  for  performance 
of  functions  which  could  not  be  performed  adequately  by  the  state 
governments. 

On  November  15,  1777,  Congress  voted  to  accept  a  compromise 
document  which,  like  that  proposed  by  Franklin,  was  called  Articles 
of  Confederation  and  Perpetual  Union.  It  created  a  confederacy 
called  the  United  States  of  America.  It  provided  that  each  state 
should  retain  its  sovereignty,  freedom,  and  independence,  and  every 
power,  jurisdiction,  and  right  not  expressly  delegated  to  the  Union 
government  of  the  United  States,  and  characterized  the  Union  as  a 
League  of  Friendship. 

Since  the  document  was  drafted  by  the  Continental  Congress,  it  is 
not  surprising  that  the  principal  agency  of  government  provided  was 
a  similar  Congress  with  a  range  of  powers  similar  to  those  which  the 
Continental  Congress  had  been  seeking  to  exercise.  Under  the 
Articles  each  state  selected  annually,  and  provided  support  for,  from 
two  to  seven  delegates  in  Congress;  but  whatever  the  number  of  dele- 
gates chosen,  each  state  had  only  one  vote.  Congress  exercised  war 
powers  and  powers  over  foreign  affairs,  and  had  jurisdiction  over 
disputes  among  the  states  with  respect  to  territory.  Only  with  the 
assent  of  at  least  nine  states,  however,  could  Congress  exercise  many 
important  powers,  including  those  of  warfare.  The  Articles  author- 
ized Congress  to  appoint  a  committee  of  the  states  to  manage  affairs  of 
the  Union  while  Congress  was  in  recess. 

As  the  long  period  of  controversy  with  Great  Britain  had  an  effect 
in  shaping  the  new  state  governments,  so  also  it  had  an  effect  in 
determining  the  powers  to  be  conferred  upon  Congress.  The  people 
continued  to  resist  exercise  of  the  taxing  power  and  control  of  com- 
merce by  a  distant  government.  As  the  colonies  had  denied  the 
power  of  Parliament  to  tax  them,  so  the  states  denied  the  power  also 
to  Congress  —  even  though  that  body  consisted  of  representatives  or 
delegates  from  the  several  states.  In  providing  for  the  payment  of  the 
expenses  of  the  Union,  Congress  determined  the  share  of  the  several 
states  according  to  the  value  of  land  in  each  state,  but  it  was  given 
no  power  to  compel  payment.  As  a  reflection,  no  doubt,  of  colonial 
hostility  to  commercial  regulations  established  by  Parliament,  the 
Articles  gave  to  Congress  no  power  to  regulate  commerce. 

These  deficiencies  of  power  and  the  requirement  of  the  assent  of  at 
least  nine  states  for  the  exercise  of  important  powers,  and  the  failure 
to  provide  for  a  definite  executive  or  for  the  development  of  an 


20  THE     CONSTITUTION     IN     EMBRYO 

efficient  executive  organization  within  Congress,  constituted  lamen- 
table weaknesses  in  the  Articles  of  Confederation.  Nevertheless,  to 
characterize  the  government  provided  for  under  the  Articles  as  "the 
whole  vicious  scheme,"  14  as  was  done  by  a  reputable  historian  at  the 
centennial  of  the  Constitution,  is  to  ignore  the  circumstances  under 
which  the  Articles  were  adopted.  They  represented  the  first  formal 
act  of  permanent  union.  They  were  drafted  at  a  time  when  the 
colonists  were  intensely  conscious  of  the  tyranny  implicit  in  any  gov- 
ernment powerful  enough  to  dominate  them.  Had  the  Continental 
Congress  proposed  at  this  time  the  establishment  of  a  strong  central 
government,  the  states  probably  would  have  rejected  the  plan.  There 
is  every  reason  to  believe  that  the  Articles  of  Confederation,  with  all 
their  defects,  represented  the  best  that  could  be  done  at  the  time 
toward  the  establishment  of  permanent  union.  They  constituted  an 
important  step  in  the  development  of  the  Constitution  of  the  United 
States. 

The  Articles  of  Confederation  did  not  become  operative  until  1781, 
when  the  Revolutionary  War  was  near  its  end.  Ratification  by  state 
legislatures  had  been  delayed  by  a  controversy  over  western  lands, 
some  of  which  were  claimed  by  more  than  one  state.  It  was  con- 
tended that  these  lands  ought  to  be  the  property,  not  of  certain  states, 
but  of  the  confederacy  as  a  whole.  The  claimant  states  finally  cleared 
the  way  for  ratification  by  ceding  or  agreeing  to  cede  their  claims  to 
the  United  States,  whereupon  the  action  of  Maryland  completed  the 
process  of  ratification.  But,  oddly  enough,  the  subject  which  had 
delayed  the  technical  formation  of  the  Union  now  aided  in  binding- 
it  together  once  the  Union  had  been  formed.  When  the  war  was 
over,  the  states  had  no  common  enemy  in  the  military  sense  to  hold 
them  together,  but  they  held  property  in  common  —  property  capable 
of  yielding  revenue  to  replenish  the  empty  United  States  Treasury 
into  which  the  several  states  made  payments  with  great  reluctance 
and  after  much  delay,  if  they  made  them  at  all.  The  land  served, 
furthermore,  to  fix  the  eyes  of  the  nation  upon  possibilities  of  future 
greatness.  It  was  tangible  evidence  of  the  possibilities  of  the  future 
in  which  optimistic  Americans  believed. 

GOVERNMENT  UNDER  THE  ARTICLES  OF  CONFEDERATION 

The  Articles  of  Confederation  and  the  governmental  machinery  in 
operation  from  the  time  of  the  organization  of  the  Continental  Con- 

14 John  Fiske,  The  Critical  Period  of  American  History,  17 83-17 S9  (1888),  p.  99.  For 
an  entirely  different  approach  see  Men  ill  Jensen,  The  Articles  of  Confederation  (1940). 
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gress  down  to  the  establishment  of  the  new  government  in  1789  have 
created  difficulties  of  classification  for  precise  legal  minds.  The  Articles 
declared  that  each  state  retained  its  sovereignty.  They  referred,  not 
to  laws  made  by  Congress,  but  to  "determinations  of  the  United 
States  in  Congress  assembled."  They  spoke  of  the  Union  as  a  Con- 
federacy. In  view  of  these  facts,  and  of  the  absence  in  Congress  of  the 
power  of  coercion  or  taxation  or  regulation  in  important  fields,  some 
students  have  failed  to  find  any  element  of  sovereignty  in  the  Union 
government  operating  under  the  Articles  of  Confederation,  or  even 
sufficient  authority  to  dignify  it  with  the  title  of  government. 

Another  line  of  reasoning  distinguishes  between  the  internal 
sovereignty  of  the  states  and  external  sovereignty  in  the  relation  to 
foreign  powers  and  finds  that,  as  to  the  latter,  the  states  were  never 
sovereign  and  that,  with  the  separation  from  Great  Britain,  sovereignty 
passed  directly,  not  to  the  states,  but  to  the  Union.  Writing  a 
Supreme  Court  opinion  in  1795,  within  the  period  of  his  own  recol- 
lection of  the  Revolutionary  struggle,  Justice  Paterson  outlined  the 
activities  of  the  Continental  Congress  and  discussed  the  position  of 
the  government  in  the  international  field: 

Congress  raised  armies,  fitted  out  a  navy,  and  prescribed  rules  for 
their  government:  Congress  conducted  all  military  operations  both 
by  land  and  sea.  Congress  emitted  bills  of  credit,  received  and  sent 
ambassadors,  and  made  treaties.  Congress  commissioned  privateers 
to  cruise  against  the  enemy,  directed  what  vessels  should  be  liable  to 
capture,  and  prescribed  rules  for  the  distribution  of  prizes.  These 
high  acts  of  sovereignty  were  submitted  to,  acquiesced  in,  and  ap- 
proved of,  by  the  people  of  America.  In  Congress  were  vested,  be- 
cause by  Congress  were  exercised  with  the  approbation  of  the  people, 
the  rights  and  powers  of  war  and  peace.  In  every  government, 
whether  it  consists  of  many  states,  or  a  few,  or  whether  it  be  of  a 
federal  or  consolidated  nature,  there  must  be  a  supreme  power  or  will; 
the  rights  of  war  and  peace  are  component  parts  of  this  supremacy. 
...  As  to  war  and  peace,  and  their  necessary  incidents,  Congress,  by 
the  unanimous  voice  of  the  people,  exercised  exclusive  jurisdiction, 
and  stood,  like  Jove,  amidst  the  deities  of  old,  paramount,  and 
supreme.15 

15Penhallow  v.  Doane,  3  Dallas  54,  80-81  (1795).  "The  truth  is,"  Justice  Paterson 
continued,  "that  the  states,  individually,  were  not  known  nor  recognized  as  sovereign,  by 
foieign  nations,  nor  are  they  now;  the  states  collectively,  under  Congress,  as  the  con- 
necting point,  or  head,  were  acknowledged  by  foreign  powers  as  sovereign,  particularly 
in  that  acceptation  of  the  term,  which  is  applicable  to  all  great  national  concerns,  and 
in  the  exercise  of  which  other  sovereigns  would  be  more  immediately  interested;  such, 
for  instance,  as  the  rights  of  war  and  peace,  of  making  treaties,  and  sending  and  receiving 
ambassadors."  Ibid.,  p.  81. 
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Justice  Sutherland  restated  the  theory  in  an  opinion  delivered  in 
1936: 

As  a  result  of  the  separation  from  Great  Britain  by  the  colonies,  act- 
ing as  a  unit,  the  powers  of  external  sovereignty  passed  from  the 
Crown,  not  to  the  colonies  severally,  but  to  the  colonies  in  their  col- 
lective and  corporate  capacity  as  the  United  States  of  America.  Even 
before  the  Declaration,  the  colonies  were  a  unit  in  foreign  affairs, 
acting  through  a  common  agency  —  namely,  the  Continental  Con- 
gress, composed  of  delegates  from  the  thirteen  colonies.  That  agency 
exercised  the  powers  of  war  and  peace,  raised  an  army,  created  a  navy, 
and  finally  adopted  the  Declaration  of  Independence.  Rulers  come 
and  go;  governments  end  and  forms  of  government  change;  but 
sovereignty  survives.  A  political  society  cannot  endure  without  a 
supreme  will  somewhere.  Sovereignty  is  never  held  in  suspense. 
When,  therefore,  the  external  sovereignty  of  Great  Britain  in  respect 
of  the  colonies  ceased,  it  immediately  passed  to  the  Union.16 

These  opinions  rationalize  the  fact  that  a  government  had  sprung 
into  being  and  continued  to  function  over  a  considerable  period  with- 
out anything  in  the  nature  of  a  written  fundamental  law  to  guide  it. 
If  the  definition  of  Judge  Cooley  is  accepted,  that  a  constitution  is 
"that  body  of  rules  and  maxims  in  accordance  with  which  the  powers 
of  sovereignty  are  habitually  exercised,"  17  then  it  may  be  said  that  the 
United  States  had  a  constitution  even  before  the  adoption  of  the 
Articles  of  Confederation  and  that  those  Articles  were  merely  descrip- 
tive of  the  constitution  already  in  operation.  It  might  be  said  that 
even  the  Articles  were  an  incomplete  description  of  the  Constitu- 
tion, since  in  later  years  the  most  significant  acts  under  the  Confed- 
eration were  not  authorized  by  the  Articles  at  all.18  The  establishment 
of  a  bank,  for  example,  and  the  provision  for  the  disposition  of  west- 
ern lands  could  be  justified  only  by  very  broad  interpretation  of  a 
document  which  provided  that  each  state  should  retain  its  sovereignty 
and  every  power  not  expressly  delegated  to  the  United  States  in  Con- 
gress assembled. 

The  government  as  established  by  the  Continental  Congress  and  as 

"United  States  v.  Cur tiss- Wright  Export  Corporation,  299  U.S.  304,  316-317  (1936). 
For  further  discussion  of  the  case,  see  chapter  38.  See  also  Rufus  King  in  Jonathan 
Elliot  (ed.),  Debates  in  the  Several  State  Conventions  on  the  Adoption  of  the 
Federal  Constitution  .  .  .  Together  with  the  Journal  of  the  Federal  Convention  .  .  . 
(5  vols.,  1836-1845),  V,  212-213.  George  Sutherland,  The  Internal  and  External  Powers  of 
the  National  Government,  Senate  Doc.  No.  417,  61st  Cong.,  2d  sess.  (1910). 

17  A  Treatise  on  Constitutional  Limitations,  p.  4,  quoted  above. 

18  See  Homer  C.  Hockett,  The  Constitutional  History  of  the  United  States,  I  (1939),  157. 
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prescribed  in  the  Articles  of  Confederation  proved  to  be  seriously 
defective  at  many  points.  Congress  succeeded  in  remedying  some  of 
the  defects.19  Through  a  process  of  experimentation,  for  example,  it 
established  machinery  which  partly  compensated  for  the  absence  of 
an  executive  and  of  executive  machinery.  The  Congress  had  origi- 
nally attempted  to  perform  the  functions  of  managing  foreign  affairs, 
and  war,  navy,  and  treasury  matters,  through  committees  chosen  from 
its  own  membership.  The  work  of  these  committees  took  so  much 
time,  however,  and  their  organization  proved  so  imperfect  for  the  per- 
formance of  their  functions,  that  Congress  found  it  necessary  to  draw 
on  outside  personnel  and  to  establish  in  each  field  boards  which  were 
responsible  to  Congress.  It  was  then  found  that  boards  without  re- 
sponsible heads  failed  to  operate  with  the  necessary  efficiency  and 
speed.  In  response  to  criticism  both  from  within  and  from  without, 
Congress  took  the  next  logical  step  and  provided  for  "secretaries"  at 
the  head  of  the  several  departments.20 

Before  the  Articles  were  superseded  by  the  present  written  Consti- 
tution, departments  had  been  established  in  the  fields  of  foreign 
affairs,  war,  navy,  treasury,  and  post  office.  They  became  so  much  a 
part  of  the  established  machinery  of  government  that  the  framers 
seem  to  have  taken  for  granted  their  continuation  in  some  form  under 
the  Constitution.  The  departments  were  often  unable  to  operate 
effectively,  but  the  fault  lay  not  so  much  in  the  form  of  departmental 
organization  adopted  as  in  the  absence  of  congressional  power  over 
taxation  and  other  vital  subjects.21 

Congress  expanded  the  scope  of  its  powers  in  several  fields.  In 
1781,  in  an  attempt  to  secure  a  currency  which  would  be  sound  and 

18  For  a  study  of  the  work  of  the  Congress  see  Edmund  C.  Burnett,  The  Continental 
Congress  (1941). 

20  For  discussion  see  Jay  Caesar  Guggenheimer,  "The  Development  of  the  Executive 
Departments,  1775-1789,"  at  pp.  116-185  of  J.  Franklin  Jameson  (ed.),  Essays  in  the  Con- 
stitutional History  of  the  United  States  (1889).    See  also  Charles  C.  Thach,  The  Creation 
of  the  Presidency,  1775-1789  (1922). 

21  In  this  field,  as  in  others,  the  reader  must  avoid  the  error  of  giving  terms  as  used  in 
earlier  years  the  content  which  they  hold  today.    Reference  to  the  executive  departments 
established  by  the  Continental  Congress  should  not  call  to  mind  pictures  of  the  vast 
governmental  establishments  now  covering  many  acres  of  giound  in  the  city  of  Washing- 
ton.   The  Department  of  Foreign  Affairs,  for  example,  the  forerunner  of  the  modern 
Department  of  State,  was  stowed  away  on  the  second  floor  of  a  musty  little  two-story 
wooden  building.    In  climbing  the  rickety  stairs  representatives  of  foreign  countries  were 
said  to  have  been  obliged  to  bow  their  heads  to  keep  their  formal  headdress  from  coming 
in  contact  with  the  ceiling.    (Guggenheimer,  op.  cit.,  pp.  163-164.)    Other  departments 
were  similarly  lacking  in  grandeur.    They  provided  the  necessary  core,  however,  for  the 
development  of  the  more  complex  and  more  powerful  institutions  of  later  years. 
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of  uniform  value  throughout  the  colonies,  it  chartered  the  Bank  of 
North  America.  The  exercise  of  this  power  was  defended  by  James 
Wilson,  later  a  member  of  the  Supreme  Court  of  the  United  States, 
on  grounds  similar  to  those  taken  by  expansionists  after  the  adoption 
of  the  Constitution.  He  argued  that  any  power  which  could  be  exer- 
cised only  on  a  national  scale  must  belong  to  Congress,  since  it  was 
beyond  the  competence  of  the  states  and  could  not,  therefore,  be 
among  the  powers  reserved  by  them."2  The  action  of  Congress  in 
assuming  authority  to  establish  the  bank  resulted  in  so  much  criticism 
that  the  bank  sought  a  firmer  foundation  by  securing  a  new  charter 
from  the  state  of  Pennsylvania.  The  action  of  Congress,  however, 
was  the  forerunner  of  the  establishment  of  the  Bank  of  the  United 
States  shortly  after  the  adoption  of  the  Constitution. 

In  providing  for  the  disposition  of  western  lands  ceded  by  the  states 
to  the  United  States,  Congress  again  went  beyond  the  scope  of  its 
prescribed  powers.  Just  as  many  Englishmen  had  regarded  the  col- 
onies as  existing  chiefly  for  the  purpose  of  exploiting  the  resources  of 
the  New  World  for  the  benefit  of  the  mother  country,  so  many 
Americans  regarded  the  West  principally  as  a  field  for  American 
exploitation.  The  settlement  of  the  West  was  similar  to  that  of  the 
Atlantic  seaboard,  however,  in  that  large  numbers  of  residents  were 
persons  who  for  some  reason  or  other  had  been  discontented  in  their 
eastern  homes  and  had  moved  westward  to  start  anew.  They  were 
concerned  with  the  development  of  their  own  homes  and  not  with 
the  exploitation  of  the  resources  of  the  country  for  the  benefit  of 
people  of  the  eastern  states.  The  conflict  of  attitudes  persisted  down 
through  the  years  until  the  entire  West  had  been  admitted  to  state- 
hood. In  the  controversy  over  western  lands  which  preceded  the  rati- 
fication of  the  Articles  of  Confederation,  Congress  promised  that  the 
lands  ceded  should,  upon  adequate  settlement,  be  so  organized  as  to 
afford  settlers  all  of  the  rights  possessed  in  the  original  states.  Arrange- 
ments to  carry  out  the  plan  were  made  by  Congress  in  1787  in  the 
famous  "Northwest  Ordinance."  It  made  provision  for  dividing  up 
the  territory  north  of  the  Ohio  and  east  of  the  Mississippi  River  and 
for  establishment  of  colonial,  or  rather  "territorial,"  governments.  It 
became  the  basis  of  a  territorial  system  for  the  lands  of  the  United 
States  in  some  respects  similar  to  the  colonial  system  of  Great  Britain. 
The  enactment  of  the  ordinance  was  one  of  the  outstanding  achieve- 
ments of  the  Continental  Congress. 

^Hockett,  op.  cit.,  I,  177-17&. 
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In  general,  however,  the  period  between  the  end  of  the  Revolution 
and  the  adoption  of  the  present  written  Constitution  was  one  of  gov- 
ernmental ineffectiveness  as  far  as  the  Union  was  concerned.  Con- 
gress was  unable  to  secure  from  the  states  the  money  needed  to  pay 
the  national  debt  and  current  expenses.  Such  painful  economic  read- 
justments were  taking  place  that  the  states  found  payment  of  their 
own  debts  and  expenses  extremely  difficult.  Some  of  them  resorted 
to  issuing  additional  paper  money,  and  saw  it  depreciate  in  value 
along  with  that  previously  issued  by  the  states  and  by  Congress  for 
war  purposes.  Congress  had  no  machinery  for  maintaining  the  sound- 
ness of  its  own  obligations  or  for  coercing  the  states  into  adherence  to 
sound  fiscal  policies. 

Merchants  engaging  in  foreign  trade,  who  had  resented  bitterly  the 
efforts  of  Great  Britain  to  prevent  them  from  trading  with  other 
countries,  now  paid  for  their  nominal  freedom  the  price  of  exclusion 
from  the  ports  of  the  British  West  Indies  and  of  costly  discrimination 
in  ports  across  the  sea.  Other  nations  likewise  refused  to  trade  with 
American  merchants  on  satisfactory  terms.  Congress  had  the  theoret- 
ical power  to  make  treaties,  but  it  lacked  effective  power  to  enforce 
obedience  to  them,  since  it  was  authorized  neither  to  exclude  nor  to 
tax  commerce  coming  into  the  ports  of  any  state.  The  infant  indus- 
tries built  up  in  some  of  the  states  during  the  war  operated  at  the 
mercy  of  established  industiies  abroad,  for  Congress  had  no  power  to 
levy  protective  tariffs  and  the  states  could  not  be  expected  to  act 
unanimously  in  such  a  cause. 

The  import  duties  levied  by  the  states  created  conflicts  between  the 
states.  Some  states  —  New  York  particularly  —  greatly  lightened  the 
burden  of  internal  taxation  by  collecting  substantial  levies  from 
foreign  commerce.  New  Jersey  was  embittered  by  the  fact  that  both 
New  York  and  Pennsylvania  collected  import  duties  on  goods  in- 
tended for  sale  in  New  Jersey,  duties  which  were  eventually  paid  by 
the  residents  of  New  Jersey.  North  Carolina  suffered  similarly  from 
action  taken  by  Virginia  and  South  Carolina.  The  states  collected 
duties,  not  merely  on  goods  from  abroad,  but  on  those  brought  in 
from  other  states  as  well.  Virginia,  with  an  eye  particularly  to  the 
commerce  of  Pennsylvania  and  Maryland,  provided  for  the  confisca- 
tion of  vessels  which  failed  to  pay  duties.  Restrictive  laws  applied  to 
importations  by  land  as  well  as  by  sea.  Pennsylvania  collected  toll 
on  large  numbers  of  items  imported  from  other  states.23  Some  states 

28  Albert  J.  Beveridge,  Life  of  John  Marshall   (4  vols..  1916-1919),  I,  310-311. 
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enacted  similar  tariff  measures  for  the  combined  purpose  of  raising 
revenue  and  giving  protection  to  home  products.  If  the  legislation 
achieved  these  ends  to  some  extent,  it  achieved  also  the  undesirable 
results  of  interfering  with  the  development  of  interstate  business  and 
of  creating  antagonism  among  the  states. 

Lines  of  conflict  were  developing  among  groups  within  most  of  the 
states  as  well  as  among  the  several  states.  The  pressure  of  hard  times 
accentuated  the  conflict  of  interests  between  debtors  and  creditors. 
Qualifications  for  voting  excluded  from  the  suffrage  those  who  had 
no  property.  The  debtor  elements  among  landholders  and  the  hold- 
ers of  some  other  forms  of  property  were  sufficiently  numerous  to  win 
control  in  some  of  the  state  legislatures.  They  effectively  opposed 
the  taxation  which  would  be  necessary  to  pay  the  debts  of  states  and 
put  government  obligations  on  a  sound  financial  basis. 

In  some  states  they  secured  the  enactment  of  measures  of  various 
kinds  to  relieve  the  burdens  of  debtors.  In  other  states,  where  they 
were  unable  to  obtain  control  of  the  legislatures,  they  engaged  or 
threatened  to  engage  in  outright  rebellion.  The  Shays  Rebellion  of 
1786  in  Massachusetts  aroused  terror  among  creditors  and  holders  of 
substantial  property  and  people  in  the  several  states  whose  property 
interests  depended  upon  the  preservation  of  order.  The  whole  fabric 
of  economic  organization  upon  which  the  survival,  not  merely  of  gov- 
ernments, but  of  the  people  themselves,  was  assumed  to  rest  seemed 
to  be  breaking  down. 

In  the  midst  of  the  trying  conditions  after  the  close  of  the  Revolu- 
tionary War,  Congress  provided  ineffective  leadership.  The  able  cit- 
izens of  the  several  states  who  had  made  up  the  membership  during 
the  war  crisis  returned  to  their  private  affairs  or  moved  to  other  gov- 
ernment positions.  Their  successors,  lacking  both  power  and  pres- 
tige, could  do  little  to  remedy  the  ills  of  the  country.  Attempts  were 
made  to  secure  amendments  to  the  Articles  of  Confederation  which 
would  give  to  Congress  revenue  powers  as  well  as  other  powers  that 
were  badly  needed;  but  amid  the  jealousy  and  diversity  of  sentiment 
which  prevailed  the  necessary  unanimous  action  was  impossible  to 
secure. 

Experience  with  government  under  the  Articles  of  Confederation 
demonstrated  the  need  for  certain  fundamental  changes  if  order  was 
to  be  maintained  and  business  and  commercial  relationships  preserved 
and  promoted.  The  federal  government  needed  the  power  to  raise 
revenue  without  the  intervention  of  the  states.  In  order  to  maintain 
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satisfactory  relations  with  foreign  countries,  it  needed  the  power  to 
regulate  foreign  commerce.  In  order  to  promote  industry  and  com- 
merce at  home,  it  needed  the  power  to  levy  import  duties  and  to  take 
over  from  the  states  the  regulation  of  interstate  commerce.  It  needed 
the  power  to  break  down  and  prohibit  commercial  barriers  among  the 
states,  to  deal  with  the  national  and  state  debts,  and  to  prevent  the 
forcible  satisfaction  of  debts  by  depreciated  paper  money  or  by  the 
tender  of  other  property  less  acceptable  to  creditors  than  coin.  It 
was  believed  that  these  and  related  measures  would  restore  order,  pro- 
mote industry  and  commerce,  and  redound  to  the  benefit  of  all  classes 
of  people.  These  considerations  provide  the  background  for  the 
story  of  the  adoption  of  the  new  Constitution. 


CHAPTER  2 


THE  WRITTEN  CONSTITUTION 


MOST  FUNDAMENTAL  POLITICAL  CHANGES  are  brought  about  only  after 
long  periods  of  agitation  and  discussion.  The  movement  toward  a 
new  constitution,  providing  for  a  closer  integration  of  the  Union 
and  giving  substantial  powers  to  the  central  government  in  the  United 
States,  was  no  exception.  It  began  even  before  the  formal  adoption 
of  the  Articles  of  Confederation,  with  suggestions  from  Alexander 
Hamilton  and  others  for  a  constitutional  convention  to  provide  for 
a  government  which  would  be  something  more  than  a  league  of  states. 
It  grew  with  the  disclosure  of  the  inadequacy  and  ineptitude  of  gov- 
ernment conducted  by  means  of  a  congress  of  delegates  from  the  states, 
with  the  voluntary  co-operation  of  the  states  constituting  the  principal 
source  of  support. 

Numerous  attempts  were  made  to  secure  the  adoption  of  individual 
amendments  to  the  Articles  of  Confederation.  To  become  effective, 
however,  such  amendments  had  to  be  adopted  unanimously  by  the 
thirteen  states,  and  in  no  instance  could  all  of  the  states  be  persuaded 
to  act  together.  The  jealousy  and  distrust  which  prevailed  among 
them  were  such  that  comprehensive  constitutional  revision,  when 
finally  undertaken  successfully,  was  achieved,  not  by  directly  an- 
nouncing the  full  purpose,  but  in  oblique  fashion,  with  emphasis 
upon  the  promotion  of  commerce  among  the  states. 

Since  the  task  had  to  be  approached  indirectly,  the  promotion  of 
commerce  provided  a  logical  medium.  The  landholders  and  mer- 
chants of  the  time  were  engrossed  in  the  development  and  improve- 
ment of  arteries  of  commerce.  Companies  were  being  organized  in 
many  of  the  states  to  remove  obstructions  from  rivers  and  to  build 
locks  and  canals  where  navigation  was  not  otherwise  feasible.  The 
inconsistency  of  spending  large  sums  of  money  for  the  removal  of 
natural  barriers  to  navigation  and  erecting  at  the  same  time  political 
barriers  against  trade  was  apparent  even  to  the  most  provincial  busi- 
nessman. 
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Maryland  and  Virginia  found  it  necessary  to  co-operate  for  the  im- 
provement of  navigation  on  the  Potomac  River,  which  for  a  long 
distance  marked  the  boundary  line  between  the  two  states.  They 
made  an  agreement  between  themselves  in  spite  of  a  restrictive  pro- 
vision in  the  Articles  of  Confederation  to  the  effect  that  "no  two  or 
more  states  shall  enter  into  any  treaty,  confederation  or  alliance  what- 
ever between  them,  without  the  consent  of  the  United  States  in  con- 
gress assembled,  specifying  accurately  the  purposes  for  which  the  same 
is  to  be  entered  into,  and  how  long  it  shall  continue/'  The  fact  that 
it  was  necessary  either  to  violate  the  Articles  of  Confederation  or  to 
await  sluggish  action  by  a  suspicious  Congress  indicates  the  virtual 
impossibility  of  securing  united  action  where  it  was  needed.  The 
agreement  worked  out  by  commissioners  of  Virginia  and  Maryland, 
who  met  at  the  home  of  George  Washington  in  March,  1785,  dealt 
with  a  number  of  causes  of  friction  and  provided  for  uniform  import 
duties  and  for  the  regulation  of  commerce  and  the  currency  in  the 
two  states.  The  action,  in  other  words,  ran  counter  to  the  tendency 
which  was  pulling  the  several  states  apart  and  creating  friction  over 
taxation  of  imports,  discriminatory  commercial  regulations,  and  the 
issuance  of  paper  money  which  in  some  states  was  made  legal  tender 
in  spite  of  its  depreciated  value. 

The  legislature  of  Maryland  suggested  that  Pennsylvania  and  Del- 
aware be  invited  to  join  in  the  agreement.  James  Madison,  an 
active  sponsor  of  the  movement  in  the  Virginia  legislature,  brought 
about  an  arrangement  whereby  the  several  states  were  invited  to  send 
delegates  to  meet  at  Annapolis,  Maryland,  in  September,  1786,  to  dis- 
cuss the  commercial  problems  of  the  several  states.  The  convention 
was  not  to  be  a  formal  constitutional  convention,  and  it  had  no  con- 
nection with  Congress;  yet  the  correspondence  of  many  of  the  persons 
interested  shows  concern  far  beyond  the  mere  regulation  of  com- 
merce. They  had  in  mind  fundamental  constitutional  change. 

Although  delegates  to  the  Annapolis  Convention  were  appointed 
in  at  least  nine  states,  only  five  states  actually  participated.  Those 
in  attendance  saw  the  problem  as  so  broad  as  to  require  consideration 
by  all  of  the  states,  and  they  agreed  that  a  solution  lay,  not  merely  in 
making  common  commercial  regulations  by  interstate  agreements, 
but  in  comprehensive  action  to  cure  "important  defects  in  the  system 
of  the  federal  government."  Instead  of  attempting  to  work  out  addi- 
tional interstate  agreements,  therefore,  or  of  debating  the  issues  in- 
volved, the  convention  adjourned  after  making  a  report  recommend- 
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ing  that  a  convention  of  deputies  from  the  several  states  be  called  to 
meet  in  Philadelphia  the  following  May,  to  investigate  and  prepare 
a  plan  for  remedying  the  defects  of  the  government. 

The  movement  for  the  convention  at  Philadelphia  was  strongly 
supported  by  political  and  business  leaders  throughout  the  country. 
Congress,  to  which  the  report  of  the  Annapolis  Convention  had  been 
sent,  fell  in  line.  Pursuant  to  the  Articles  of  Confederation,  it  issued 
a  call  for  a  convention  to  be  held  at  Philadelphia  in  May,  1787,  "for 
the  sole  and  express  purpose  of  revising  the  Articles  of  Confedera- 
tion and  reporting  to  Congress  and  the  several  legislatures  such  alter- 
ations and  provisions  therein  as  shall  when  agreed  to  in  Congress  and 
confirmed  by  the  states  render  the  federal  Constitution  adequate  to 
the  exigencies  of  government  and  the  preservation  of  the  Union."  * 

THE  CONSTITUTIONAL  CONVENTION 

Although  the  Constitutional  Convention  was  scheduled  to  meet  on 
May  14,  1787,  it  was  not  until  May  25  that  a  sufficient  number  of  dele- 
gates arrived  to  make  a  quorum.  The  formal  work  of  the  convention 
was  done  between  that  date  and  September  17,  when  a  draft  of  the 
proposed  Constitution  was  signed.  Fifty-five  delegates  attended  at 
some  time,  but  the  average  attendance  was  only  about  thirty.  They 
included  prominent  leaders  from  the  several  states.  George  Wash- 
ington, who,  because  of  his  military  leadership  during  the  Revolution 
and  because  of  his  wealth,  his  integrity,  and  his  reputation  as  a  man 
of  affairs,  was  regarded  as  the  outstanding  citizen  in  the  entire  coun- 
try, was  chosen  as  the  presiding  officer  of  the  Constitutional  Conven- 
tion. Benjamin  Franklin,  another  of  wide  reputation,  also  attended 
in  spite  of  the  feebleness  of  old  age.  Prominent  among  the  more 
active  members  of  the  convention  were  Gouverneur  Morris  and  James 
Wilson,  of  Pennsylvania,  James  Madison  and  George  Mason,  of 
Virginia,  Roger  Sherman,  of  Connecticut,  and  Elbridge  Gerry,  of 
Massachusetts. 

The  proceedings  of  the  convention  were  kept  secret.  Direct  evi- 
dence of  their  nature  consists  principally  of  inadequate  notes  made 
for  a  formal  journal  of  the  convention  and  the  invaluable,  but  also 
inadequate,  notes  preserved  by  James  Madison  and  other  members. 
These  materials,  edited  by  Max  Farrand  in  recent  years  as  The 

1  For  the  report  of  the  Annapolis  Convention  and  the  call  for  the  Constitutional  Con- 
vention see  Allen  Johnson  (ed.),  Readings  in  American  Constitutional  History  (1912), 
chapter  XI. 
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Records  of  the  Federal  Convention/  show  the  persistence  of  conflicts 
and  adjustments  on  innumerable  points.  They  show  disagreements 
between  large  states  and  small  ones,  between  North  and  South,  be- 
tween agricultural  and  mercantile  interests,  and  along  many  other 
lines. 

Most  of  the  numerous  studies  of  the  work  of  the  convention  were 
based  primarily  upon  these  records  until,  in  1913,  Charles  A.  Beard, 
a  distinguished  American  historian,  utilized  a  fresh  approach  by 
analyzing  the  property  holdings  of  the  members  of  the  convention.8 
He  discovered  a  remarkable  degree  of  correlation  between  property 
holdings  and  the  support  of  governmental  changes  calculated  to  pre- 
serve or  add  to  the  value  of  property.  He  demonstrated  how  the 
ratification  of  the  Constitution  had  been  supported  by  people  with 
the  same  property  interests  as  the  members  of  the  convention  re- 
sponsible for  drafting  it,  while  opposition  came  from  various  groups, 
such  as  debtors,  whom  state  legislatures  would  be  barred  from  reliev- 
ing and  holders  of  real  estate  who  would  have  to  pay  higher  state 
taxes  because  state  governments  could  no  longer  be  supported  mainly 
by  state  duties  on  imports.  Although  the  Beard  analysis  provided  a 
healthy  antidote  for  the  pompousness  of  much  previous  historical 
writing  —  thereby  offending  some  fellow  historians  and  others  who 
failed  to  comprehend  his  purpose  —  it  did  not  provide,  and  evidently 
was  not  intended  to  provide,  a  complete  substitute  for  analysis  based 
on  factors  other  than  those  exclusively  economic.  The  very  stark- 
ness  of  the  economic  interpretation,  when  presented  alone,  tends  to 
distort  the  picture  and  to  create  the  erroneous  impression  that  the 
founding  fathers  are  to  be  condemned  on  moral  grounds  because  of 
the  influence  of  their  property  interests.  On  the  other  hand,  the 
neglect  of  the  economic  approach  has  led  at  times  to  the  characteriza- 
tion of  the  founding  fathers  as  virtual  demigods  handing  down  to  the 
people  of  the  United  States  a  perfect  document  in  the  form  of  a  new 
Constitution/ 

Some  of  the  basic  economic  issues  fail  to  stand  out  clearly  in  the 
records  of  the  convention  because  the  members  were  in  broad  agree- 
ment concerning  them.  The  movements  for  the  improvement  of 
navigation  and  promotion  of  interstate  commercial  relationships,  and 

2  3  vols.,  1911;  rev.  ed.,  4  vols.,  1937. 

8  An  Economic  Interpretation  of  the  Constitution  of  the  United  States. 

*  This  distorted  impression  arose  in  part  also  from  the  tendency  to  ignore  the  influence 
of  English  and  colonial  history  in  determining  the  character  of  the  work  of  the  founding 
fathers. 
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for  the  holding  of  the  conventions  at  Annapolis  and  at  Philadelphia, 
had  been  engineered  and  promoted  chiefly  by  men  engaged  in  com- 
merce in  some  form.  The  delegates  at  Philadelphia  had  interests 
broader  than  the  problem  of  interchange  of  goods  across  state  lines, 
but  all  were  concerned  in  some  fashion  with  promoting  the  stability 
of  property  and  improving  the  conditions  of  business.  The  advocates 
of  cheap  money,  the  spokesmen  of  debtor  classes,  the  sponsors  of  state 
legislation  weakening  the  obligation  of  contracts,  were  not  present 
in  the  Constitutional  Convention  at  Philadelphia.  It  was  not  neces- 
sary to  take  time  on  the  floor  of  the  convention  to  refute  ideas  which 
these  persons  would  have  expounded  had  they  been  present.  Promi- 
nent statesmen  who  were  opposed  to  the  creation  of  a  powerful  cen- 
tral government  such  as  would  be  necessary  to  achieve  the  economic: 
results  desired  by  most  members  of  the  convention  refused  to  par- 
ticipate. Patrick  Henry,  of  Virginia,  "smelled  a  rat,"  as  he  expressed 
it,  and  refused  to  be  a  delegate.  Richard  Henry  Lee,  of  the  same 
state,  the  man  who  had  proposed  both  the  Declaration  of  Inde- 
pendence and  the  Articles  of  Confederation,  likewise  refused  mem- 
bership. Other  persons  were  for  various  reasons  out  of  sympathy 
with  the  purposes  or  with  the  proceedings  of  the  convention,  and 
either  rejected  appointment  initially  or  failed  thereafter  to  attend. 
As  far  as  their  broad  economic  point  of  view  was  concerned,  the  dele- 
gates who  worked  at  the  task  and  created  the  draft  of  the  Constitution 
which  was  proposed  to  the  states  were  in  substantial  accord  on  matters 
of  trade  and  property. 

In  spite  of  this  relative  unanimity  of  attitude  on  broad  economic 
issues  which  rendered  debate  unnecessary,  some  illustrative  comments 
appear  in  the  records  of  the  convention.  The  members  feared  the 
political  power  of  profligate  and  unfortunate  people  as  expressed 
through  the  state  governments.  When,  for  example,  on  a  day  early 
in  the  convention,  Governor  Edmund  Randolph,  of  Virginia,  pre- 
sented the  plan  of  government  worked  out  by  James  Madison  and 
others,  he  deplored  the  development  of  too  much  democracy  in  the 
states.  He  thought  the  chief  danger  of  the  times  arose  from  the 
democratic  parts  of  the  state  constitutions.  None  of  the  constitu- 
tions, he  contended,  had  sufficient  checks  against  democracy.  The 
feeble  senate  of  Virginia,  intended  to  operate  as  such  a  check,  was 
a  phantom.  Maryland  had  a  more  powerful  senate,  but  recent  events 
in  that  state  showed  that  it  was  not  powerful  enough.  Checks  estab- 
lished in  the  constitutions  of  New  York  and  Massachusetts,  although 
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constituting  yet  stronger  barriers  against  democracy,  seemed  insuf- 
ficient.5 Similar  comments  made  throughout  the  period  of  the  con- 
vention revealed  the  same  attitude.  The  delegates  were  intent  upon 
shackling  the  as  yet  undisciplined  forces  of  democracy  to  such  an  ex- 
tent as  to  protect  property  and  trade. 

Homogeneity  of  broad  economic  views  nevertheless  left  room  for 
sharp  differences  among  the  delegates  as  to  the  method  of  achieving 
desired  ends.  Representatives  of  small  states  objected  to  changes  that 
would  reduce  the  relative  influence  of  their  states  in  the  federal  gov- 
ernment by  basing  representation  upon  population  instead  of  upon 
statehood  as  under  the  Articles  of  Confederation.  Most  delegates  from 
the  large  states,  on  the  other  hand,  contended  that  representation 
should  be  based  upon  population,  and  argued  that  the  effectiveness 
of  the  government  would  depend  upon  its  possession  of  power  directly 
over  the  people  rather  than  merely  over  the  states  as  political  units. 
The  arrangement  whereby  members  of  the  lower  house  of  Congress 
were  to  be  selected  on  a  population  basis  while  the  Senate  was  to  have 
equal  representation  from  each  of  the  several  states  was  one  of  the 
important  compromises  of  the  convention.  The  provision  that  sen- 
ators were  to  be  selected,  not  by  vote  of  the  people,  but  by  the  state 
legislatures,  was  adopted  in  the  interest  of  economic  stability,  for  the 
Senate,  thus  indirectly  selected,  was  expected  to  act  as  a  check  upon 
the  popularly  elected  House  of  Representatives. 

The  separation  of  the  "departments"  was  brought  about  in  the 
Constitution  by  a  number  of  factors.  Whereas  the  government  under 
the  Articles  of  Confederation  had  been  modeled  largely  after  the  Con- 
tinental Congress,  which  had  drafted  the  Articles  and  which  had  been 
in  high  repute  at  the  time  it  did  so,  the  government  under  the  new 
Constitution  embraced  many  of  the  principles  and  forms  of  organiza- 
tion which  had  been  developed  in  the  constitutions  of  the  several 
states.  Familiarity  with  state  practice  and  disillusionment  with  Con- 
gress as  the  sole  agency  of  government,  quite  as  much  as  belief  in  a 
doctrine,  brought  about  resort  to  the  separation  of  powers.  The 
Constitution,  therefore,  provided  not  only  for  a  Congress  but  for  an 
executive  and  for  courts.  Thus,  three  main  branches  or  "depart- 
ments" were  recognized  and  given  powers  —  in  place  of  the  single 
agency  of  Congress  under  the  earlier  Articles. 

Although  the  experience  of  Congress  had  demonstrated  the  need 
for  an  efficient  executive  branch  of  the  government,  it  did  not  demon- 

"Faiiand.  n/>.  at.  (1911  cd.),  I,  2627. 
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strate  the  kind  of  executive  organization  likely  best  to  serve  the  needs 
of  the  country.  The  experience  of  the  states,  in  which  the  executive 
had  thus  far  been  held  in  check,  threw  little  light  on  the  subject. 
Questions  as  to  whether  the  Executive  should  be  single  or  multiple 
and  questions  as  to  power,  term,  and  mode  of  selection  provoked 
heated  debate.  They  were  settled  by  compromise  and  not  in  terms 
of  the  interests  of  any  particular  class,  section,  or  economic  group. 

The  need  for  a  federal  judiciary  which  would  make  possible  the 
uniform  application  of  law  throughout  the  country  was  apparent. 
Questions  as  to  the  tenure  of  judges  and  the  kind  of  courts  to  be 
established  gave  rise,  however,  to  sharp  differences  of  opinion.  Be- 
yond giving  a  power  of  veto  to  the  President,  the  convention  was 
unable  to  work  out  any  specific  arrangement  for  a  check  upon  the 
legislation  enacted  by  Congress.  The  problem  of  checking  state  legis- 
lation inimical  to  the  federal  government  was  so  difficult  that  the 
convention  approached  it  indirectly  through  the  provision  that  the 
federal  Constitution,  laws,  and  treaties  should  be  the  supreme  law  of 
the  land  and  should  be  binding  upon  the  judges  in  every  state.  Here 
again  the  differences  of  opinion  were  not  along  class  lines.  They 
were  the  products  of  sectional  jealousies  which  operated  within  state 
lines,  and  of  differences  of  opinion  as  to  how  given  results  might  be 
achieved. 

So  numerous  were  the  compromises  which  had  to  be  accepted  by 
each  member  of  the  convention  that  none  was  wholly  satisfied  with 
the  product.  A  majority  of  the  delegates,  however,  felt  that  the 
adoption  of  the  Constitution  as  phrased  was  the  only  alternative  to 
the  breakdown  of  the  Union.  Because  it  seemed  the  best  that  could 
be  achieved,  they  gave  it  their  full  support. 

THE  PROVISIONS  OF  THE  CONSTITUTION 

The  first  three  of  the  seven  articles  of  the  proposed  Constitution 
dealt  in  sequence  with  the  legislative,  executive,  and  judicial  depart- 
ments of  the  government  to  be  established.  The  first  article  provided 
that  all  legislative  powers  granted  by  the  Constitution  should  be 
vested  in  a  Congress  consisting  of  two  houses.  The  House  of  Repre- 
sentatives was  to  consist  of  members  chosen  every  second  year  by  the 
people  of  the  several  states.  The  convention  avoided  difficult  ques- 
tions as  to  property  qualifications  for  voters  by  providing  that  in  each 
state  the  qualifications  should  be  those  of  persons  allowed  to  vote  for 
members  of  the  most  numerous  branch  of  the  state  legislature.  Each 
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state  was  to  have  at  least  one  representative,  but  thereafter  representa- 
tion was  to  be  based  upon  population.  A  compromise  provision 
required  that  direct  taxes  levied  by  the  federal  government  should  be 
measured  in  each  state  by  the  population  in  that  state  9  and  that  in 
the  measurement  of  population  three-fifths  of  "all  other  persons"  — 
that  is,  slaves  — were  to  be  included. 

The  Senate  consisted  of  two  members  from  each  state,  chosen,  not 
directly  by  the  people,  but  by  the  legislatures.  Senators  served  six 
years,  in  contrast  with  representatives,  who  served  only  two  years. 
They  had  to  be  at  least  thirty  years  of  age,  in  contrast  with  the  twenty- 
five-year  age  limit  for  representatives.  The  Vice-President  of  the 
United  States  presided  over  the  Senate.  The  House  of  Representa- 
tives had  the  sole  power  of  impeachment,  while  all  impeachments 
were  to  be  tried  before  the  Senate.  Each  house  had  the  power  to 
determine  its  own  rules  and  regulations  and  the  qualifications  of  its 
members. 

A  provision  in  the  interest  of  the  large  states,  whereby  all  bills  for 
raising  revenue  were  to  originate  in  the  House  of  Representatives, 
was  weakened  by  the  proviso  that  the  Senate  might  propose  amend- 
ments as  with  other  bills.  The  President  might  veto  legislation,  but 
Congress  could  override  the  veto  by  a  two-thirds  vote. 

By  the  eighth  section  of  the  first  article  numerous  powers  were  con- 
ferred upon  Congress.  First  came  ample  powers  of  taxation,  with 
the  provision  that  all  duties,  imposts,  and  excises  should  be  uniform 
throughout  the  United  States.  The  language  unfortunately  left 
room  for  a  century  and  a  half  of  controversy  as  to  the  scope  of  the 
purposes  for  which  money  might  be  collected.  Congress  could  bor- 
row money,  coin  it,  regulate  its  value,  and  punish  counterfeiting. 
Congress  received  the  tremendously  important  power  to  regulate  com- 
merce with  foreign  nations,  among  the  states,  and  with  the  Indian 
tribes,  which  restricted  the  power  of  the  states  in  the  same  field  at 
least  to  the  extent  that  they  could  not  enact  commercial  regulations 
in  conflict  with  those  of  Congress.  The  question  as  to  their  power 
to  regulate  such  commerce  in  the  absence  of  federal  legislation  re- 
mained for  the  courts  in  future  years.  Congress  received  broad  war 
powers  and  other  important  powers  in  enumerated  fields  without  the 
requirement  of  more  than  a  majority  vote  for  the  enactment  of  legis- 
lation as  under  the  Articles  of  Confederation.  Finally,  Congress  was 

°To  prevent  the  selection  of  subjects  of  direct  taxes,  as,  for  example,  slaves  or  land 
or  farm  products,  in  such  a  way  as  to  bear  excessively  on  the  property  of  any  section. 
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authorized  "to  make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  powers,  and  all  other  powers 
vested  by  this  Constitution  in  the  government  of  the  United  States, 
or  in  any  department  or  officer  thereof." 

Certain  legislative  prohibitions  were  laid  upon  Congress  and  upon 
the  states.  The  importation  of  slaves  could  not  be  prohibited  until 
1808.  The  privilege  of  the  writ  of  habeas  corpus 7  could  not  be  sus- 
pended unless  the  public  safety  required  it  in  case  of  rebellion  or 
invasion.  Bills  of  attainder8  and  ex  post  facto  laws9  could  not  be 
passed.  Exports  could  not  be  taxed  —  a  provision  insisted  upon  by 
the  exporting  states  of  the  South.  Uniformity  of  treatment  had  to 
be  granted  to  the  ports  of  the  several  states  in  the  regulation  of  com- 
merce. Money  could  be  drawn  from  the  Treasury  only  in  conse- 
quence of  appropriations  made  by  law.  Titles  of  nobility  could  not 
be  granted,  and  the  receipt  of  gifts  by  any  federal  officer  from  any 
king,  prince,  or  foreign  state  was  restricted. 

The  limitations  upon  the  powers  of  states  also  dealt  with  such 
matters  as  bills  of  attainder  and  ex  post  facto  laws  and  titles  of  nobil- 
ity, but  they  went  much  further.  Among  them  were  provisions  cal- 
culated to  restrain  the  excesses  of  democracy  deplored  by  most  mem- 
bers of  the  Constitutional  Convention.  No  state  was  to  coin  money, 
emit  bills  of  credit,  or  make  anything  but  gold  and  silver  a  tender  in 
payment  of  debts,  or  pass  any  law  impairing  the  obligation  of  con- 
tracts. The  enforcement  of  these  provisions  would  prevent  there- 
after losses  to  creditors  resulting  from  inflation  of  currency  and  from 
varied  restrictions  upon  the  collection  of  debts.  One  of  the  serious 
causes  of  friction  among  the  states  was  eliminated  by  the  provision 
that,  except  for  inspection  purposes,  no  state  could  tax  either  imports 
or  exports.  The  states  were  forbidden  to  enter  into  treaties  or  alli- 
ances. Without  the  consent  of  Congress  they  could  not  enter  into 
any  agreement  or  compact  with  other  states  or  with  foreign  powers, 
nor  could  they  keep  troops  or  ships  of  war  in  time  of  peace  or  engage 
in  war  unless  actually  invaded  or  in  imminent  danger. 

Article  II  vested  the  executive  power  in  the  President.  Members 
of  the  convention  had  varied  all  the  way  from  those  who  favored  an 

'Whereby  a  peison  held  by  a  government  official  could  secure  immediate  judicial 
inquhy  into  the  legality  of  his  detention. 

8  "A  bill  of  attainder  is  a  legislative  act,  which  inflicts  punishment  without  a  judicial 
trial."    Cummings  v.  Missouii,  4  Wallace  277,  323  (1867). 

9  Laws  punishing  acts  not  ciiminal  when  committed,  or  increasing  penalties  for  offenses 
after  their  commission. 
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executive  to  serve  during  good  behavior  to  others  who  feared  the 
lodgment  of  power  in  the  hands  of  one  person  even  for  a  short  period 
of  time  and  thought  that  a  multiple  executive  would  be  the  proper 
solution.  The  Constitution  provided  that  he  should  hold  his  office 
during  the  term  of  four  years  and  did  not  prohibit  election  for  addi- 
tional terms.  Various  modes  of  selecting  the  President  had  been 
advocated.  Some  favored  election  directly  by  the  people,  but  to  most 
members  of  the  convention  this  arrangement  was  too  democratic. 
Choice  by  one  or  the  other  or  both  of  the  houses  of  Congress  was 
advocated,  as  were  various  other  methods.  The  convention  compro- 
mised upon  a  college  of  electors  selected  by  each  state  equal  to  the 
total  number  of  senators  and  representatives  from  the  state.  Each 
of  the  electors  had  two  votes.  The  person  receiving  the  high- 
est vote  of  the  college,  if  that  constituted  a  majority,  was  to  be  Presi- 
dent and  the  person  receiving  the  next  highest  vote  was  to  be  Vice- 
President.  In  the  absence  of  a  majority  the  House  of  Representa- 
tives, each  state  delegation  having  one  vote,  would  elect  the  President; 
and  in  case  of  a  tie  for  second  place  the  Senate  would  elect  the  Vice- 
President.  Benjamin  Franklin,  who  greatly  feared  the  development 
of  a  monarchy,  thought  the  Executive  ought  to  serve  from  patriotic 
motives  and  without  compensation.10  The  Constitution  provided 
merely  that  the  President  should  receive  compensation  which  should 
neither  be  increased  nor  diminished  during  the  period  for  which  he 
had  been  elected. 

In  addition  to  conferring  upon  the  President  a  general  grant  of 
executive  power  and  a  broad  command  to  "take  care  that  the  laws 
be  faithfully  executed,"  the  Constitution  made  him  commander-in- 
chief  of  the  army  and  navy  and  of  the  state  militia  when  called  into 
the  federal  service.  It  empowered  him  to  grant  pardons  and  re- 
prieves for  offenses  against  the  United  States  except  in  cases  of  im- 
peachment. It  lodged  in  him  the  power  to  make  treaties  with  the 
advice  and  consent  of  the  Senate,  two-thirds  concurring.  With  the 
advice  and  consent  of  the  Senate  he  was  to  appoint  ambassadors, 
other  public  ministers  and  consuls,  judges  of  the  Supreme  Court,  and 
other  officers  whose  appointment  was  not  otherwise  provided  for.  Ap- 
pointments of  inferior  officers  could  be  made,  however,  by  the  Presi- 
dent alone,  the  courts  of  law,  or  the  heads  of  the  departments.  The 
President  was  directed  to  give  Congress  information  on  the  state  of 
the  Union  and  to  recommend  measures  which  he  deemed  necessary 

10Farrand,  op.  cit.   (1911  ed.),  I,  81-85. 
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and  expedient.  He  might  convene  Congress  in  special  session.  The 
President,  Vice-President,  and  all  civil  officers  of  the  United  States 
could  be  removed  from  office  on  impeachment  for  and  conviction  of 
treason,  bribery,  or  other  high  crimes  and  misdemeanors. 

Article  III  of  the  Constitution  vested  the  judicial  power  of  the 
United  States  in  a  Supreme  Court  and  such  inferior  courts  as  Congress 
might  establish.  In  leaving  to  Congress  the  establishment  of  the 
system  of  inferior  courts,  the  Constitutional  Convention  avoided 
many  of  the  problems  about  which  the  members  were  unable  to 
agree.  Attitudes  as  to  terms  of  service  for  judges  varied  all  the  way 
from  those  who  thought  that  terms  should  be  short  to  others  who 
favored  life  appointment.  The  methods  of  selection  proposed  in- 
cluded popular  election,  a  proposal  supported  by  Franklin  for  appoint- 
ment by  members  of  the  bar,  and  selection  by  the  President.  The 
compromise  worked  out  provided  that  judges  should  be  appointed  by 
the  President  with  the  advice  and  consent  of  the  Senate,  and  should 
hold  their  offices  during  good  behavior  at  a  compensation  which 
should  not  be  diminished  during  their  continuance  in  office. 

The  Constitution  carefully  defined  federal  judicial  power  to  put  in 
the  hands  of  the  federal  courts  jurisdiction  which,  if  exercised  by  the 
state  courts,  might  impede  the  equal  enforcement  of  federal  laws. 
It  gave  the  Supreme  Court  original  jurisdiction  in  certain  types  of 
important  cases  —  that  is,  cases  might  be  brought  directly  before  the 
Supreme  Court  without  the  necessity  of  beginning  in  lower  courts 
and  moving  up  to  the  Supreme  Court  through  the  process  of  appeal. 
Otherwise  it  gave  the  Supreme  Court  appellate  jurisdiction  with 
such  exceptions  and  under  such  regulations  as  Congress  should  make. 
It  provided  that  the  trial  of  all  crimes,  except  in  cases  of  impeach- 
ment, should  be  by  jury  in  the  state  where  the  crimes  had  been  com- 
mitted. It  limited  the  definition  of  treason  to  levying  war  against 
the  United  States,  or  adhering  to  their  enemies,  or  giving  their 
enemies  aid  and  comfort;  and  conviction  of  treason  could  be  secured 
only  on  the  testimony  of  two  witnesses  to  the  same  overt  act  or  on 
confession  in  open  court.  In  this  manner  the  convention  guarded 
against  the  abuses  of  punishment  for  treason  which  in  earlier  years 
had  prevailed  in  Great  Britain. 

The  other  four  articles  of  the  Constitution  dealt  with  a  great  variety 
of  matters.  Article  IV  required  each  state  to  give  full  faith  and  credit 
to  the  public  acts,  records,  and  judicial  proceedings  of  every  other 
state.  It  declared  the  citizens  of  each  state  to  be  entitled  to  all  the 
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privileges  and  immunities  of  citizens  in  the  several  states.  The  con- 
vention avoided  a  definition  of  citizenship,  however,  with  results  that 
were  disastrous  many  decades  later  when  the  question  of  citizenship 
of  Negroes  aided  in  precipitating  the  Civil  War.  Persons  held  to 
service  or  labor  who  escaped  from  one  state  into  another  were  re- 
quired to  be  delivered  up  on  claim  of  the  party  to  whom  such  service 
or  labor  might  be  due;  this  clause  provided  the  basis  for  the  highly 
controversial  fugitive-slave  legislation  of  later  years.  A  person 
charged  with  crimes  in  one  state  who  fled  to  another  state  was  to  be 
delivered  up  for  removal  on  demand  of  the  executive  authority  of  the 
state  from  which  he  had  fled;  but  the  Constitution  did  not  answer 
the  question  as  to  how  a  reluctant  state  executive  was  to  be  coerced 
into  obeying  the  constitutional  provision.  When  near  the  eve  of  the 
Civil  War  the  Supreme  Court  passed  upon  the  question,  it  held  that 
no  such  coercion  was  possible  under  the  federal  system,  and  that  the 
obligation  to  surrender  the  fugitive  was  but  a  moral  obligation  with- 
out benefit  of  coercive  sanction.11 

The  Constitution  authorized  Congress  to  admit  new  states  to  the 
Union  and  to  make  rules  and  regulations  respecting  the  territory  or 
other  property  belonging  to  the  United  States,  but  said  nothing  about 
the  power  of  Congress  to  prescribe  the  conditions  under  which  new 
states  were  to  be  admitted.  The  question  was  left  unsettled  as  to 
whether  restraints  could  be  placed  on  new  states  which  had  not  been 
placed  over  the  old.  The  Supreme  Court  later  held  that,  once  ad- 
mitted, a  new  state  was  in  a  position  identical  with  that  of  the  other 
States  and  that  Congress  could  enforce  no  discriminating  restrictions 
against  it.13  The  Constitution  protected  the  states  already  in  exist- 
ence by  provision  that  new  states  should  not  be  carved  out  of  old 
ones  or  be  created  by  the  junction  of  states  or  parts  of  states  without 
the  consent  of  the  respective  legislatures.  The  United  States  guar- 
anteed to  every  state  a  republican  form  of  government  and  protected 
it  against  invasion  and,  on  its  application,  against  domestic  violence. 

Article  V  dealt  with  the  amending  process.  The  Articles  of  Con- 
federation had  provided  for  amendment  only  by  agreement  in  Con- 
gress and  subsequent  confirmation  by  the  legislatures  of  all  the  states. 
Experience  had  demonstrated  that  amendment  under  this  provision 
was  virtually  impossible.  As  a  result,  the  Constitutional  Convention 
worked  out  somewhat  easier  methods  of  amendment  —  proposal  by 

11  Kentucky  v.  Dennison,  24  Howard  66  (1860). 

12  See  Coyle  v.  Smith,  221  U.S.  559  (1911),  and  cases  cited. 
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Congress,  on  the  vote  ol  two-thirds  of  eacli  house,  and  ratification  by 
the  legislatures  or  conventions  of  three-fourths  of  the  states.  Only  in 
the  instance  of  the  Twenty-First  Amendment  has  Congress  provided 
for  ratification  by  state  conventions  instead  of  legislatures.  Congress 
must  call  a  convention  for  the  proposal  of  amendments  on  applica- 
tion of  the  legislatures  of  two-thirds  of  the  several  states,  and  amend- 
ments so  proposed  must  be  submitted  to  the  states  for  ratification  in 
like  fashion  as  amendments  proposed  directly  by  Congress.  This  lat- 
ter method,  however,  lias  never  been  used.  The  article  gave  protec- 
tion to  the  small  states  by  the  provision  that  no  state,  without  its  con- 
sent, should  be  deprived  of  its  equal  suffrage  in  the  Senate. 

Article  VI  bound  the  United  States  under  the  Constitution  to  honor 
all  debts  and  obligations  incurred  before  the  Constitution  was 
adopted.  It  provided  that  the  Constitution  and  the  laws  made  in 
pursuance  of  it,  and  the  treaties  made  under  the  authority  of  the 
United  States,  should  be  the  supreme  law  of  the  land  in  spite  of  any- 
thing in  the  constitutions  or  laws  of  any  of  the  states.  Legislative, 
executive,  and  judicial  officers,  both  of  the  United  States  and  of  the 
several  states,  were  to  be  bound  by  oath  or  affirmation  to  support  the 
Constitution  of  the  United  States. 

The  seventli  and  last  article  of  the  Constitution  consisted  of  a  single 
sentence  providing,  "The  ratification  of  the  conventions  of  nine  states 
shall  be  sufficient  for  the  establishment  of  this  Constitution  between 
the  states  so  ratifying  the  same."  The  article  deviated  from  the 
amending  process  laid  down  in  the  Articles  of  Confederation  both  by 
authorizing  ratification  by  conventions  instead  of  legislatures  and  by 
calling  for  the  establishment  of  the  Constitution  upon  ratification  by 
only  nine  of  the  states  instead  of  by  all  of  them.  The  article  thus 
emphasized  the  extent  to  which  the  Constitutional  Convention  had 
gone  beyond  its  instructions  from  Congress,  which  had  called  the  con- 
vention "for  the  sole  and  express  purpose  of  revising  the  Articles  of 
Confederation  and  reporting  to  Congress  and  the  several  legislatures 
such  alterations  and  provisions  therein  as  shall  when  agreed  to  in  Con- 
gress and  confirmed  by  the  states  render  the  federal  Constitution 
adequate  to  the  exigencies  of  government  and  the  preservation  of  the 
Union.'*  Many  provisions  of  the  Articles  of  Confederation  had  been 
incorporated  into  the  new  Constitution,  but  it  was  essentially  a  new 
instrument  representing  changes  hardly  less  revolutionary  than  those 
which  had  taken  place  with  the  separation  from  Great  Britain. 
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THE  RATIFICATION  OF  THE  CONSTITUTION 

A  draft  of  the  proposed  Constitution  was  signed  by  thirty-nine  of 
the  fifty-five  delegates  who  at  some  time  attended  the  convention, 
representing  twelve  of  the  thirteen  states.  Rhode  Island  had  not 
been  represented  at  any  time.  The  draft  of  the  Constitution  was  sent 
to  the  president  of  the  Congress  with  a  letter  from  George  Washing- 
ton as  president  of  the  Constitutional  Convention.  The  proposed 
Constitution  and  the  letter  were  laid  before  Congress,  together  with 
resolutions  of  the  Constitutional  Convention  to  the  effect  that  the 
Constitution  should  be  referred  to  conventions  in  the  several  states. 
The  Constitution  was  attacked  in  Congress  by  Richard  Henry  Lee,  of 
Virginia,  who  urged  the  addition  of  various  provisions  before  it 
should  be  ratified.  Congress  compiomisecl  by  sending  it  to  the  states 
for  action  without  itself  passing  upon  the  document  at  all.  This 
compromise,  although  contrary  to  the  amending  provisions  prescribed 
by  the  Articles  of  Confederation,  prevented  the  consumption  of  time 
by  debate  in  Congress  and  cleared  the  way  for  action  by  the  states. 

Since  debates  in  the  Constitutional  Convention  had  been  held  be- 
hind closed  doors,  little  or  no  information  had  been  given  to  the 
public  concerning  the  proceedings.  The  public  was,  therefore,  un- 
familiar with  the  issues  and  the  controversies  which  had  resulted  in 
compromises  in  almost  every  sentence  of  the  Constitution.  The  issues 
were  threshed  over  again  in  private  discussions,  in  the  press,  and  in 
public  assemblies.  Some  of  those  who  had  signed  the  Constitution 
were  handicapped  in  their  defense  of  it  because  of  private  agree- 
ment with  many  of  the  criticisms.  They  could  defend  it  only  as  the 
best  document  that  could  be  worked  out  under  the  circumstances, 
and  they  argued  that  the  survival  of  the  Union  depended  upon  its 
adoption. 

Three  men,  Alexander  Hamilton,  James  Madison,  and  John  Jay, 
made  the  most  systematic  and  the  most  celebrated  defense  of  the  Con- 
stitution in  a  series  of  articles  signed  "Publius,"  first  published  in 
New  York  to  influence  sentiment  in  that  state.  They  expounded  the 
defects  of  the  Articles  of  Confederation  and  the  need  for  fundamental 
change  in  the  government,  and  explained  the  proposed  Constitution 
in  detail.  The  articles  were  reprinted  for  use  in  other  states  and 
were  brought  together  in  a  volume  called  The  Federalist.  That 
book,  which  appeared  thereafter  in  many  editions,  was  and  still  is  one 
of  the  most  distinguished  works  in  political  science  produced  in  the 
United  States.  It  was  propaganda  for  the  adoption  of  the  Constitu- 
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tion,  it  is  true,  and  it  presented  only  one  side  of  the  picture;  but  it 
was  a  carefully  marshaled  aggregation  of  sound  arguments  for  estab- 
lishing a  strong  central  government. 

Various  groups  and  interests  opposed  the  adoption  of  the  Consti- 
tution, and  their  opposition  took  various  forms.  Debtor  classes  and 
small  property  holders,  who  had  profited  by  what  the  conservative 
Federalists  regarded  as  too  much  democracy  and  who  had  not  been 
represented  in  the  Constitutional  Convention,  were  represented  in  the 
state  legislatures  which  provided  for  the  ratifying  conventions,  and  in 
the  ratifying  conventions  themselves.  Their  opposition  is  apparent 
in  the  analysis  of  votes  on  the  Constitution,  although  they  seem 
usually  to  have  lacked  leaders  with  the  ability  to  phrase  persuasive 
objections  in  terms  of  class  issues.  In  order  to  pacify  them,  the 
Constitution  was  defended  in  some  conventions  as  an  instrument  of 
democracy,  but  many  representatives  of  the  debtor  groups  remained 
unconvinced. 

Jealousies  among  the  states  and  the  desire  to  preserve  more  of  the 
independence  of  each  of  the  states  than  could  prevail  under  the  new 
Constitution  provided  both  genuine  grounds  of  opposition  and  emo- 
tional arguments  for  opponents  who  had  some  other  basis  for  an- 
tagonism. This  may  have  been  true  of  Patrick  Henry,  for  example, 
who  as  governor  of  Virginia  had  been  head  of  a  great  commonwealth 
which  would  lose  part  of  its  political  identity  under  the  new  Consti- 
tution. Apart  from  the  subject  of  local  patriotism,  however,  he  was 
concerned  lest  the  federal  government  should  injure  the  western  part 
of  the  state  by  making  a  treaty  with  Spain  surrendering  the  right  to 
the  use  of  the  Mississippi  River. 

Point  by  point,  the  provisions  in  the  Constitution  were  criticised. 
There  was  little  argument  in  the  state  conventions  that  the  new  fed- 
eral government  would  be  too  weak  to  perform  the  required  functions, 
but  much  was  said  about  the  dangers  which  lay  in  its  strength.  It 
was  feared  that  the  presidency  was  but  a  stepping-stone  to  monarchy, 
particularly  in  view  of  the  fact  that  the  Constitution  contained 
nothing  to  prevent  the  re-election  of  the  same  man  term  after  term. 
It  was  feared  that  Congress,  the  recipient  of  broad  authority,  would 
become  the  instrument  of  arbitrary  power. 

The  proposed  Constitution  was  criticized  because  it  contained  no 
bill  of  rights,  such  as  was  to  be  found  in  most  of  the  state  constitutions, 
and  no  statement  that  powers  not  specifically  granted  to  the  federal 
government  were  reserved  for  exercise  by  the  states.  It  is  true  that 
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provisions  such  as  those  included  in  bills  of  rights  were  interspersed  at 
various  points  in  the  Constitution.  Among  them  were  prohibitions 
against  the  suspension  of  the  privilege  of  the  writ  of  habeas  corpus 
and  against  the  enactment  of  bills  of  attainder  and  ex  post  facto  laws. 
The  trial  of  crimes  was  to  be  by  jury  and  was  to  be  held  in  the  state 
in  which  the  offense  was  committed.  No  religious  test  was  to  be  re- 
quired as  a  qualification  for  office.  Other  provisions  familiar  in  state 
constitutions  were  not  included,  however.  The  document  contained 
no  guarantee  of  freedom  of  religion,  or  of  the  press,  or  of  assembly. 
It  contained  no  guarantee  of  the  right  to  keep  and  bear  arms  or  of 
protection  against  the  quartering  of  soldiers.  It  offered  no  protection 
against  unreasonable  searches  and  seizures.  Many  procedural  safe- 
guards were  omitted,  including  protection  against  double  jeopardy 
and  against  criminal  prosecution  without  the  preliminary  step  of 
indictment  by  grand  jury,  protection  against  excessive  bail,  excessive 
fines,  and  cruel  and  unusual  punishments,  and  there  was  no  guarantee 
of  jury  trials  in  civil  cases. 

Hamilton  devoted  one  of  his  Federalist  articles  to  the  subject.  The 
truth  was,  he  declared,  that  the  Constitution  was  itself  in  every 
rational  sense  and  to  every  useful  purpose  a  bill  of  rights. 

The  several  bills  of  rights  in  Great  Britain  form  its  constitution, 
and  conversely  the  constitution  of  each  state  is  its  bill  of  rights.  And 
the  proposed  Constitution,  if  adopted,  will  be  the  bill  of  rights  of  the 
Union.  Is  it  one  object  of  a  bill  of  rights  to  declare  and  specify  the 
political  privileges  of  the  citizens  in  the  structure  and  administration 
of  the  government?  This  is  done  in  the  most  ample  and  precise  man- 
ner in  the  plan  of  the  convention;  comprehending  various  precau- 
tions for  the  public  security,  which  are  not  to  be  found  in  any  of  the 
state  constitutions.  Is  another  object  of  a  bill  of  rights  to  define 
certain  immunities  and  modes  of  proceeding,  which  are  relative  to  per- 
sonal and  private  concerns?  This  we  have  seen  has  also  been  attended 
to,  in  a  variety  of  cases,  in  the  same  plan.13 

So  insistent  was  the  demand  for  amendments  to  the  Constitution 
guaranteeing  these  several  items  of  protection  that  a  number  of  state 
conventions  ratified  the  Constitution  only  after  the  Federalist  leaders 
gave  assurance  that  they  would  bring  about  the  ratification  of  amend- 
ments immediately  after  the  setting  up  of  the  new  government.  Part 
of  the  strategy  of  the  critics  of  the  Constitution  was  to  insist  that  a 
second  constitutional  convention  be  called  to  consider  amendments 

13  The  Federalist  (Lodge  ed.,  1895),  No.  LXXXIV,  pp.  538-539. 
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prior  to  the  establishment  of  the  new  government.1*  The  advocates  of 
adoption  of  the  Constitution  realized  that  holding  another  convention 
at  this  time  would  probably  result  in  failure  of  the  whole  movement 
for  a  stronger  government.  They  agreed,  therefore,  to  submit  and  to 
bring  about  the  adoption  of  the  desired  amendments  for  the  preser- 
vation of  civil  rights  as  soon  as  the  new  government  was  put  in  opera- 
tion. With  this  assurance,  enough  reluctant  delegates  cast  votes  in 
favor  of  the  Constitution  to  create  the  majority  necessary  for  ratifica- 
tion. Even  so,  two  states,  Rhode  Island  and  North  Carolina,  re- 
mained outside  the  Union  for  some  months. 

The  success  of  the  movement  for  the  creation  and  adoption  of  the 
new  Constitution  may  be  regarded  as  a  stupendous  achievement 
brought  about  by  the  skill  of  men  of  great  ability  and  integrity,  with- 
out going  to  the  extreme  of  considering  it  a  perfect  document,  as  was 
once  the  custom.  As  the  framers  themselves  knew  and  admitted,  it 
was  an  imperfect  instrument  adopted  to  weld  resisting  states  into  "a 
more  perfect  Union."  Like  the  Articles  of  Confederation,  it  marked 
a  step  in  the  development  of  the  American  constitutional  system. 
Further  stages  were  to  be  marked  by  successive  enlargements  of  the 
Constitution,  usually  by  interpretation,  occasionally  by  formal  amend- 
ment. Events  of  the  years  ahead,  rather  than  merely  the  deeds  of  the 
founding  fathers,  were  to  make  it  the  charter  of  freedom,  the  symbol 
of  democracy,  and  the  source  of  power  and  strength  which  it  became. 

14  See  Edward  P.  Smith.  "The  Movement  Towards  a  Second  Constitutional  Convention 
in  1788,"  in  J.  F.  Jameson,  Essays  in  the  Constitutional  History  of  the  United  States 
(1889),  pp.  46-115. 


CHAPTER  3 


THE  CONSTITUTION  IN  OPERATION 


ON  JULY  2,  1788,  when  the  requisite  number  of  nine  states  had  rati- 
fied the  new  Constitution,  Congress  appointed  a  committee  to  ex- 
amine the  ratifications  and  report  a  measure  for  putting  the  Constitu- 
tion into  operation  in  pursuance  of  the  resolutions  of  the  federal 
Constitutional  Convention.1  The  committee  proposed  that  the  first 
Wednesday  in  the  ensuing  December  be  the  day  for  appointment  of 
presidential  electors,  that  the  electors  assemble  on  the  first  Wednes- 
day in  January,  and  that  proceedings  under  the  Constitution  be  com- 
menced on  the  first  Wednesday  in  February.  It  did  not,  however, 
fix  upon  a  seat  for  the  new  government;2  and  for  more  than  two 
months,  within  which  time  two  additional  states  ratified  the  Consti- 
tution, Congress  wrangled  periodically  over  this  question.  Many 
delegates  regarded  New  York,  where  Congress  was  then  assembled,  as 
too  far  north  of  the  center  of  the  country.  Baltimore,  chosen  by  a 
preliminary  vote,  was  later  abandoned.3  Support  for  Philadelphia 
and  Lancaster  in  Pennsylvania,  both  prominent  contenders,  was  in- 
adequate. Not  until  September  13  did  Congress  finally  decide  that 
"the  present  seat  of  Congress"  should  be  the  place  for  commencing 
proceedings  under  the  Constitution/  Because  of  the  time  lost  in 
debate,  Congress  found  it  necessary  to  postpone  each  of  the  several 
stages  whereby  the  new  government  was  to  come  into  being.  It  pro- 
vided that  presidential  electors  should  be  appointed  on  the  first 
Wednesday  in  January,  to  meet  a  month  later,  and  that  proceedings 
should  be  instituted  on  the  first  Wednesday  in  March. 

ESTABLISHMENT  OF  THE  GOVERNMENT 

The  friends  of  the  Constitution  knew  that  the  mere  adoption  of 
the  Constitution  would  constitute  a  hollow  victory  unless  they  fol- 

1  Journals  of  the  Continental  Congress  (34  vols.,  1904-1937),  XXXIV,  281. 
*Ibidv  pp.  303-304.  *lbid.f  p.  386.  'Ibid.,  p.  523. 
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lowed  it  up  by  determining  the  choice  of  personnel  of  the  government 
and  the  adoption  of  measures  in  harmony  with  their  purpose.  They 
suspected  the  opponents  of  the  Constitution,  now  known  generally  as 
Anti-Federalists,  of  planning  to  elect  to  office  men  of  their  own  be- 
liefs in  order  to  defeat  the  purposes  of  the  Constitution.  George 
Washington  wrote  long  political  letters  expressing  his  concern  about 
the  choice  of  personnel  and  urging  the  selection  of  good  Federalists. 
The  thinking  of  Alexander  Hamilton  and  other  Federalist  leaders 
operated  along  the  same  line.5  They  were  eminently  successful.  The 
list  of  officials  chosen  to  federal  office  immediately  or  subsequently 
appointed  included  more  than  half  of  the  members  of  the  Philadel- 
phia Convention.  Twenty-six  of  the  thirty-nine  men  who  signed  the 
Constitution  found  a  place  in  the  new  government,6  Other  Federalists, 
who  had  not  been  in  the  Constitutional  Convention,  but  who  had 
done  service  in  the  state  ratifying  conventions  or  elsewhere,  likewise 
appeared  among  the  new  federal  officials.  Some  members  of  the 
Anti-Federalist  group  were  also  chosen,  it  is  true,  but  they  were 
definitely  in  the  minority. 

The  eleven  states  which  had  ratified  the  Constitution  chose  presi- 
dential electors  pursuant  to  the  resolution  of  Congress.  The  resolu- 
tion said  nothing  about  the  mode  of  making  the  choice.  A  number 
of  different  methods  were  used.  In  some  states  the  electors  were 
chosen  directly  by  the  legislatures;  in  others  they  were  elected  by  dis- 
tricts or  at  large.  New  York  lost  its  vote  on  this  occasion  through  a 
disagreement  in  the  legislature  as  to  the  best  method  of  choosing 
electors.  At  succeeding  presidential  elections  the  tendency  for  some 
years  was  toward  the  choice  of  electors  by  legislatures.  Later  the 
method  was  adopted  of  choosing  them  at  large  in  terms  of  nomina- 
tion by  political  parties.  On  the  first  Wednesday  in  February,  1789, 
the  electors,  who  had  been  chosen  a  month  earlier,  met  in  their  re- 
spective states  and  voted  for  two  persons,  at  least  one  of  whom  was  not 
a  resident  of  the  same  state  with  themselves.  Certified  lists  of  the 
votes  were  sent  to  the  president  of  the  Senate,  who  opened  them  in 
the  presence  of  both  houses. 

The  tabulation  of  the  votes  and  the  announcement  of  the  election 
of  the  President  and  Vice-President  were  delayed  because  of  the 
failure  of  the  new  Congress  to  assemble  on  time.  Although  the  date 
set  for  commencement  of  proceedings  under  the  new  Constitution 

6  See  Charles  A.  Beard,  Economic  Origins  of  Jeffersonian  Democracy  (1915),  pp.  89-92. 
,  pp.  104-105. 
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was  Wednesday,  March  4,  1789,  senators  and  representatives  from 
only  five  states  were  present  on  that  day.  It  was  not  until  April  1 
that  a  quorum  was  formed  in  the  House  of  Representatives,  and  it 
was  not  until  April  6  that  the  requisite  number  of  senators  appeared. 
On  the  latter  day  the  Senate  notified  the  House  of  Representatives 
that  it  had  elected  a  presiding  officer  for  the  sole  purpose  of  opening 
the  certificates  and  counting  the  votes  of  the  electors.  The  House 
was  invited  to  meet  with  the  Senate  to  perform  that  function.  Votes 
had  been  cast  by  sixty-nine  electors,  each  of  them  giving  one  vote  for 
George  Washington.  The  other  votes  divided  among  nine  candi- 
dates with  a  total  of  thirty-four  for  John  Adams.  Washington,  there- 
fore, was  elected  President;  and  Adams,  Vice-President.  On  April  30, 
nearly  two  months  after  the  date  set  for  the  initiation  of  the  govern- 
ment, Washington  appeared  to  take  the  oath  of  office.  The  chan- 
cellor of  the  state  of  New  York  administered  the  oath  of  office,  since 
there  was  as  yet  no  federal  judicial  officer. 

Every  step  taken  by  the  newly  established  government  agencies  was 
important  in  that  it  set  a  precedent  for  action  in  the  years  ahead. 
Because  of  this  fact  and  because  of  the  relation  of  early  decisions  to 
the  prestige  of  the  new  government,  some  of  the  leaders  were  mor- 
bidly conscious  of  the  possibilities  involved  in  every  move.  What 
methods  of  communication,  for  example,  would  be  proper  for  the  two 
houses  of  the  Congress  of  a  great  nation  in  dealing  with  each  other? 
What  term  should  be  used  in  addressing  the  President,  the  head  of  a 
great  nation?  How  should  Congress  communicate  with  the  President? 
What  forms  should  the  Senate  observe  when  receiving  the  Presi- 
dent to  give  advice  and  consent  as  to  treaties?  Should  the  Vice- 
President  sign  bills  as  the  Vice-President  of  the  United  States  or  as 
president  of  the  Senate?  These  appeared  to  be  grave  constitutional 
questions  for  legislative  and  executive  officers  of  the  time.  Although 
they  doubtless  had  less  actual  relation  to  the  future  prestige  of  the 
government  than  many  persons  anticipated,  some  of  the  decisions  had 
effects  upon  important  matters  of  procedure  under  the  Constitution 
for  many  decades. 

The  painful  self-consciousness  felt  by  many  of  the  legislators  is 
illustrated  by  the  following  report  of  the  committees  of  both  houses 
as  to  the  proper  mode  of  intercommunication: 

When  a  bill  or  other  message  shall  be  sent  from  the  Senate  to  the 
House  of  Representatives,  it  shall  be  carried  by  the  secretary,  who 
shall  make  one  obeisance  to  the  chair,  on  entering  the  door  of  the 
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House  of  Representatives,  and  another  on  delivering  it  at  the  table 
into  the  hands  of  the  speaker.  After  he  shall  have  delivered  it,  he 
shall  make  an  obeisance  to  the  speaker,  and  repeat  it  as  he  retires 
from  the  House.7 

John  Adams,  who  as  Vice-President  of  the  United  States  was  also 
president  of  the  Senate,  had  spent  many  years  in  foreign  capitals  and 
in  diplomatic  activities.  He  was  much  impressed  with  the  necessity 
of  observing  the  proper  forms  of  etiquette  down  to  the  last  detail.  In 
spite  of  the  fact  that  the  Constitution  forbade  the  granting  of  titles 
of  nobility,  he  thought  that  high  government  officials,  and  particularly 
the  President  of  the  United  States,  should  have  titles  of  distinction. 
So  insistent  was  he  upon  this  point  that  one  senator  derisively  applied 
to  him  the  title  of  "Rotundity," 8  while  another  nicknamed  him 
"Bonny  Johnny/'  °  In  one  of  his  frequent  lectures  to  the  Senate  on 
matters  of  etiquette  and  diplomacy,  Adams  remarked  that  an  agent 
appointed  to  a  foreign  court  would  have  titles  calling  him  "The  Most 
Illustrious,  The  Most  Powerful,"  and  whatnot.  Since  the  agent  was 
appointed  by  the  President,  the  President  himself  must  be  something 
that  included  all  the  dignities  of  the  diplomatic  corps  and  something 
greater  still.  "What  will  the  common  people  of  foreign  countries, 
what  will  the  sailors  and  the  soldiers  say,  'George  Washington,  Presi- 
dent of  the  United  States?  They  will  despise  him  to  all  eternity"  10 

In  addition  to  Adams,  many  people  in  both  houses  of  Congress  were 
concerned  about  the  question  of  titles.  Both  houses  appointed  com- 
mittees to  consider  and  report  on  the  matter.  The  Senate  committee 
reported  in  favor  of  "His  Highness  the  President  of  the  United  States 
of  America  and  Protector  of  the  Rights  of  the  Same."  u  The  House 
of  Representatives  decided  to  use  merely  the  title  appearing  in  the 
Constitution,  that  of  "President  of  the  United  States,"  and  the  Senate 
reluctantly  fell  into  line. 

The  delivery  of  presidential  messages  was  at  first  weighted  down 
with  an  impossible  burden  of  ceremony.  The  constitutional  basis 
for  such  messages  was  found  in  Article  II,  Section  3,  of  the  Constitu- 
tion, which  provides  that  "he  shall  from  time  to  time  give  to  the  Con- 
gress information  of  the  state  of  the  Union,  and  recommend  to  their 
consideration  such  measures  as  he  shall  judge  necessary  and  expe- 
dient." The  first  message  of  President  Washington  was  a  combined 

7  Annals  of  Congress,  1st  Cong.,  1st  sess.,  23-24. 

8  The  Journal  of  William  Maclay   (1927),  p.  29. 

,  p.  246.  ™Ibid.,  p.  26.  "Ibid.,  p.  25. 


THE      CONSTITUTION     IN     OPERATION  49 

inaugural  address  and  annual  message  to  Congress.  Pursuant  to 
formal  procedure  worked  out  for  the  occasion,  he  took  the  oath  of 
office  in  the  presence  of  both  houses  assembled  in  the  chamber  of  the 
Senate,  after  which  he  delivered  an  address  in  the  verbose  language  of 
diplomacy.  Thereafter,  each  of  the  two  houses  prepared  a  formal 
address  in  reply  and  called  upon  the  President  and  read  it  to  him, 
whereafter  he,  in  turn,  having  been  informed  as  to  what  was  expected, 
read  a  previously  prepared  formal  reply.  The  text  of  his  reply  to  the 
Senate  indicates  the  character  of  the  interchange: 

Gentlemen:  I  thank  you  for  your  address,  in  which  the  most  affec- 
tionate sentiments  are  expressed  in  the  most  obliging  terms.  The 
coincidence  of  circumstances  which  led  to  this  auspicious  crisis,  the 
confidence  reposed  in  me  by  my  fellow  citi/ens,  and  the  assistance  I 
may  expect  from  counsels  which  will  be  dictated  by  an  enlarged  and 
liberal  policy,  seem  to  presage  a  more  prosperous  issue  to  my  admin- 
istration than  a  diffidence  of  my  abilities  had  taught  me  to  anticipate. 
I  now  feel  myself  inexpressibly  happy  in  a  belief  that  Heaven,  which 
has  done  so  much  for  our  infant  nation,  will  not  withdraw  its  provi- 
dential influence  before  our  political  felicity  shall  have  been  com- 
pleted, and  in  a  conviction  that  the  Senate  will  at  all  times  co-operate 
in  every  measure  which  may  tend  to  promote  the  welfare  of  this  con- 
federated republic.  Thus  supported  by  a  firm  trust  in  the  great 
Arbiter  of  the  universe,  aided  by  the  collective  wisdom  of  the  Union, 
and  imploring  the  divine  benediction  on  our  joint  exertions  in  the 
service  of  our  country,  I  readily  engage  with  you  in  the  arduous  but 
pleasing  task  of  attempting  to  make  a  nation  happy. 

GFORGE  WASHINGTON. 12 

In  spite  of  criticisms  from  the  less  pretentious  and  more  democratic 
officers  of  the  government,  this  ponderous  mode  of  interchange  was 
continued  until  the  administration  of  Thomas  Jefferson,  who  did 
away  with  it  by  the  simple  expedient  of  sending  written  messages  to 
Congress  without  making  a  personal  appearance  at  all.  His  example 
was  followed  until  the  administration  of  Woodrow  Wilson,  who  re- 
sumed the  delivery  of  messages  to  joint  sessions  of  the  two  houses 
of  Congress.  The  subsequent  interchanges,  however,  were  not  re- 
sumed. 

The  Senate,  and  particularly  its  presiding  officer,  Vice-President 
Adams,  was  much  concerned  over  the  procedure  to  be  followed  when 

ia  Annals  of  Congress,  1st  Cong.,  1st  scss.,  38. 
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the  President  called  on  the  Senate  for  advice  and  consent  in  the  mak- 
ing of  treaties.  Where  should  the  President  sit?  If  he  was  given  the 
chair  of  the  presiding  officer,  where  should  the  Vice-President  sit? 
What  part  should  the  latter  officer  play  in  the  proceedings  and  how 
was  the  proper  dignity  of  the  Senate  to  be  preserved?  In  preparation 
for  the  first  formal  meeting  for  consultation,  it  was  decided  that 
President  Washington  should  have  the  chair  of  the  presiding  officer 
of  the  Senate  and  that  Vice-President  Adams  should  take  a  seat  with 
the  senators.  Motions  for  action  concerning  the  several  provisions  of 
the  treaty,  however,  were  to  be  put,  not  by  Washington,  but  by  Adams 
as  president  of  the  Senate.  The  meeting  was  conducted  so  formally 
that  everybody  was  thoroughly  dissatisfied.  Senators  proved  unwill- 
ing to  discuss  the  several  provisions  of  the  treaty  in  the  presence  of 
the  President,  who  in  turn  was  highly  impatient  when  senators  asked 
the  opportunity  to  consider  the  treaty  at  leisure  and  in  private  before 
acting  upon  it.13  The  President  returned  at  a  later  date  to  complete 
action  on  the  matters  then  pending,  but  he  did  not  attempt  again  to 
use  the  Senate  as  an  advisory  body  in  the  drafting  of  treaties.  Ad- 
ministration leaders  thereafter  first  worked  out  the  details  of  treaties 
in  collaboration  with  the  other  nations  parties  to  them  and  then  sent 
them  to  the  Senate  for  formal  action  of  approval  or  disapproval. 

The  unfortunate  method  of  conducting  the  first  meeting  between 
the  President  and  the  Senate  in  exercise  of  the  power  to  make  treaties, 
therefore,  had  the  effect  of  eliminating  one  of  the  devices  provided 
by  the  Constitutional  Convention  for  co-operation  between  the  two 
branches  of  the  government.  The  field  remained  an  area  of  conflict 
down  through  the  years.  When  Presidents  drafted  treaties  without 
taking  the  Senate  into  their  confidence,  the  Senate,  jealous  of  its  own 
prerogatives,  frequently  showed  its  authority  by  refusing  to  give  its 
sanction  or  by  insisting  on  amendments;  and  this  procedure  required 
the  reopening  of  negotiations  with  the  representatives  of  other  parties 
to  the  treaty.  No  serious  attempt  was  ever  made  to  restore  the  Senate 
to  the  contemplated  character  of  an  advisory  body  to  the  President. 
In  the  making  of  treaties,  however,  a  number  of  Presidents  have  found 
it  expedient  to  appoint  senators  to  international  conferences  out  of 
which  treaties  might  grow  and  to  take  Senate  leaders  into  their  confi- 
dence in  the  drafting  of  treaties  later  to  be  submitted  to  the  Senate 
for  action.  These  expedients  have  aided  in  securing  senatorial  co- 

18  For  an  account  of  the  proceedings  see  The  Journal  of  William  Maclay  (1927), 
pp.  125-130. 
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operation.  In  summary  the  attempt  of  the  founding  fathers  to  im- 
press the  people  of  the  United  States  and  of  foreign  countries  by 
elaborate  procedure  in  various  fields,  which  they  evidently  thought 
characteristic  of  the  country  from  which  the  United  States  had  broken 
away,  did  much  to  prevent  the  initial  establishment  of  flexible 
machinery  adapted  to  the  needs  of  the  new  government. 

THE  EXECUTIVE  DEPARTMENTS 

During  its  first  session,  Congress  passed  acts  to  establish  the  Depart- 
ment of  State,  the  Department  of  War,  and  the  Treasury  Department. 
When  acting  under  the  Articles  of  Confederation,  Congress  had  found 
it  necessary  to  maintain  government  agencies  in  these  fields,  and  their 
continuation  was  taken  so  much  as  a  matter  of  course  that  the  Con- 
stitution did  not  provide  directly  for  their  establishment,  but  referred 
to  them  indirectly  on  one  occasion  by  a  mention  of  "each  of  the  ex- 
ecutive departments,"  and  on  another  occasion  by  permitting  Con- 
gress to  vest  appointments  in  the  "heads  of  departments."  The  old 
Department  of  Foreign  Affairs  continued  to  function  in  some  fashion 
until  Congress  on  July  27,  1789,  passed  an  act  establishing  a  new 
department  with  the  same  name.14  It  was  to  be  headed  by  a  Secretary, 
who  was  directed  to  perform  duties  in  the  field  of  foreign  affairs  as 
instructed  by  the  President  of  the  United  States.  A  chief  clerk,  ap- 
pointed by  the  Secretary,  had  charge  of  the  records  of  the  department 
when  the  office  of  the  Secretary  was  vacant. 

Although  no  one  opposed  establishment  of  a  Department  of  Foreign 
Affairs  as  provided  in  the  statute,  debate  on  provisions  as  to  appoint- 
ment and  removal,  originally  included  in  the  bill,  showed  a  confusion 
as  to  the  position  of  executive  officers  in  the  government.  Under 
the  Constitution,  the  President,  by  and  with  the  advice  and  consent 
of  the  Senate,  was  to  appoint  federal  officers,  except  that  Congress 
might  vest  the  appointment  of  inferior  officers  in  the  President  alone, 
in  the  courts  of  law,  or  in  the  heads  of  departments.  Nothing  was 
said  about  the  removal  of  officers  except  for  the  provision  that  the 
President,  the  Vice-President,  and  all  civil  officers  of  the  United 
States  should  be  removed  from  office  on  impeachment  for  and  con- 
viction of  treason,  bribery,  or  other  high  crimes  and  misdemeanors. 
In  proposing  the  establishment  of  a  Department  of  Foreign  Affairs, 
James  Madison  included  language  to  the  effect  that  there  should  be 
an  officer  "to  be  called  the  Secretary  to  the  Department  of  Foreign 

14 1  Stat.  28. 
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Affairs,  who  shall  be  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate;  and  to  be  removable  by  the  Pres- 
ident." *  A  congressman  moved  to  strike  out  the  words  having  to 
do  with  appointment,  saying  that  the  Constitution  itself  prescribed 
the  method,  and  that  the  inclusion  of  the  language  in  the  act  would 
seem  to  be  conferring  power  which  was  already  there.  Debate  showed 
that  other  persons  thought  the  Secretary  was  an  inferior  officer,  and 
that  his  appointment  therefore  might  at  the  discretion  of  Congress  be 
placed  in  the  President  alone.  The  words  of  the  bill  were  calculated 
to  guarantee  participation  by  the  Senate. 

The  controversy  on  this  point  spread  to  a  more  serious  controversy 
over  the  provision  that  the  Secretary  was  to  be  removable  by  the 
President.  Some  congressmen  thought  it  clearly  within  the  intention 
of  the  Constitution  that  all  executive  officers  appointed  by  the  Presi- 
dent should  be  removable  by  him  alone,  even  though  the  appoint- 
ment had  been  made  with  the  advice  and  consent  of  the  Senate. 
Others  thought  that  an  officer  appointed  with  senatorial  participation 
could  be  removed  only  with  the  concurrence  of  the  Senate,  and  that 
the  appointment  continued  indefinitely  even  after  the  expiration  of 
the  term  of  the  appointing  President.  That,  indeed,  seems  to  have 
been  the  impression  of  Alexander  Hamilton  as  one  of  the  authors  of 
The  Federalist.™ 

Madison,  a  co-author  of  The  Federalist  and  now  a  member  of  the 
House  of  Representatives,  disagreed  with  the  interpretation  of  Ham- 
ilton and  with  the  arguments  of  those  of  his  colleagues  who  believed 
that  an  executive  officer  could  be  removed  only  by  impeachment  or 
by  joint  action  of  the  President  and  the  Senate.  He  argued  that  it 
was  the  intention  of  the  Constitution  that  the  President  should  be 
responsible  for  the  executive  department.  If  responsibility  was  to 
be  placed  upon  him,  it  was  necessary  that  he  have  control  of  personnel 
to  the  extent  of  ridding  himself  of  persons  unsatisfactory  to  him.11 
The  issue  was  debated  at  length  over  a  considerable  period  by  Mad- 
ison and  by  other  persons  who  took  varying  positions  on  it.  Congress 
ultimately  eliminated  from  the  bill  the  language  providing  for  ap- 
pointment of  the  Secretary  and  for  his  removal,  and  indicated  merely 
by  inference  the  right  of  the  President  to  remove  the  Secretary  in  a 
section  giving  the  chief  clerk  the  custody  of  the  records  of  the  depart- 

15 Annals  of  Congress,  1st  Cong.,  1st  sess.,  385. 

19  See  The  Federalist  (Lodge  ed.,  1895),  No.  LXXVII,  pp.  476-477. 

17  AnnaU  of  Congress,  1st  Cong.,  1st  sess.,  479-482. 
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ment  whenever  the  principal  officer  should  be  removed  by  the 
President.18 

Apart  from  the  controversy  over  appointments  and  removals,  the 
Department  of  Foreign  Affairs  was  established  witli  little  difficulty. 
Some  weeks  later,  after  deciding  not  to  organize  a  Home  Department, 
Congress  changed  the  name  of  the  Department  of  Foreign  Affairs  to 
Department  of  State  and  gave  it  certain  additional  functions,  includ- 
ing the  keeping  of  the  seal  of  the  United  States  and  the  recording  of 
newly  enacted  statutes.10 

The  War  Department  was  established  with  but  little  debate.20  Con- 
gress gave  the  Secretary  for  the  Department  of  War  jurisdiction  over 
such  military  and  naval  affairs  as  the  President  might  entrust  to  his 
care.  As  in  the  instance  of  the  Secretary  for  the  Department  of 
Foreign  Affairs,  later  called  the  Secretary  of  State,  the  statute  made  an 
indirect  reference  to  his  removal  by  the  President.  It  was  not  until 
1798  that  a  Department  of  the  Navy  was  organized.21 

The  establishment  of  the  Treasury  Department  gave  rise  to  a  great 
deal  of  debate.  As  in  the  case  of  the  management  of  war  and  of 
foreign  affairs,  it  had  been  found  necessary  during  the  Revolutionary 
War  to  establish  a  finance  department  with  a  single  individual  at  its 
head.  Robert  Morris,  of  Pennsylvania,  held  that  position  until  after 
the  close  of  the  war,  when  criticism  of  his  administration  and  the 
unwillingness  of  Congress  to  follow  his  advice  led  to  his  resignation. 
Thereafter,  instead  of  appointing  another  Secretary,  Congress  re- 
turned to  the  use  of  a  board  for  the  management  of  financial  affairs. 
Some  of  the  members  of  Congress  under  the  new  Constitution  wished 
to  continue  the  use  of  a  treasury  board  rather  than  resort  to  a  depart- 
ment headed  by  one  man,  arguing  that  the  responsibility  was  too 
great  to  be  left  in  the  hands  of  a  single  individual.  Most  people, 

18  Madison's  interpretation  was  accepted  widely  but  by  no  means  unanimously.  Until 
1926,  authorities  differed  concerning  the  power  of  the  Senate  to  interfere  with  the 
temoval  power  of  the  President.  In  that  year,  by  a  vote  of  six  to  three  in  a  decision 
supported  by  a  detailed  historical  analysis  on  the  part  of  Chief  Justice  Taft,  himself 
a  former  President,  the  Supreme  Court  adhered  to  the  position  taken  by  Madison.  It 
found  the  power  to  remove  executive  officeis  essential  to  the  performance  of  the 
executive  duties  which  the  Constitution  laid  upon  the  President.  (Myers  v.  United 
States,  272  U.S.  52  [1926].) 

The  whole  controversy  resulted  from  a  vagueness  in  the  language  of  the  Constitution 
which  might  easily  have  been  eliminated  by  those  who  drafted  it.  In  this  instance, 
as  in  many  others,  however,  the  vagueness  was  caused  in  part  by  the  necessity  of 
compromising  on  various  points.  It  was  sometimes  easier  to  secure  the  adoption  of 
vague  provisions  than  of  others  which  were  clear  and  exact.  Once  adopted,  they  lent 
themselves  to  conflicting  interpretations  and  gave  rise  to  years  of  controversy. 

19 1  Stat.  68.  »  1  Stat.  50.  »  1  Stat.  553. 
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however,  were  convinced  that  a  board  would  lack  the  necessary  vigor, 
enterprise,  and  co-ordination.  They  wished  to  bring  about  the  organ- 
ization of  a  department  which  would  not  merely  collect  and  expend 
revenue  in  a  ministerial  fashion,  but  would  also  provide  Congress 
with  plans  for  the  management  of  the  financial  system  of  the  country. 
These  advocates  of  a  strong  department  supported  a  bill  to  provide 
for  an  agency  which  would  be,  not  an  instrument  of  the  President, 
as  were  the  State  and  War  Departments,  but  quite  as  much  an  instru- 
ment of  Congress,  making  reports  to  that  body  rather  than  to  the 
President. 

Critics  of  the  plan  for  a  strong  department  were  particularly  con- 
cerned about  a  provision  in  the  bill  which  directed  the  Secretary  of 
the  Treasury  to  digest  and  report  plans  for  the  improvement  and 
management  of  the  revenue  and  give  information  to  either  branch  of 
Congress  in  person  or  in  writing,  as  might  be  required,  respecting  all 
matters  referred  to  him  by  either  house.  Members  of  the  House  of 
Representatives  stressed  the  fact  that  the  Constitution  lodged  in  the 
House  the  initiation  of  bills  to  raise  revenue  and  that  this  measure 
threatened  to  transfer  that  power  to  the  Secretary  of  the  Treasury.88 
By  a  large  majority,  the  House  of  Representatives  adopted  an  amend- 
ment directing  the  Secretary  of  the  Treasury  to  digest  and  prepare 
plans  rather  than  report  them.23  A  smaller  number  of  persons  in  the 
Senate  were  concerned  about  the  same  problem.  An  unsympathetic 
commentator  remarked  as  follows: 

A  puerile  debate  arose,  whether  the  Secretary  of  the  Treasury 
should  be  allowed  to  exhibit  his  reports  and  statements  to  the  legis- 
lature. The  champions  of  liberty  drew  their  swords,  talked  blank 
verse  about  treasury  influence,  a  ministry,  violation  of  the  privileges 
of  the  House  by  giving  him  a  hearing  from  time  to  time.  They  per- 
severed so  long  and  so  furiously,  that  they  lost  all  strength,  and  were 
left  in  a  very  small  minority.24 

As  a  sequel  to  this  debate,  Alexander  Hamilton,  Secretary  of  the 
Treasury,  let  it  be  known  at  the  beginning  of  the  second  session  of 
Congress  that  he  was  ready  to  appear  before  the  House  of  Representa- 
tives to  make  a  report  on  the  public  credit  which  the  House  had 
asked  him  to  prepare.  The  House,  evidently  fearful  of  the  prece- 
dents involved,  decided  that  the  report  should  be  submitted  in  writing 
rather  than  orally.  The  question  arose  on  other  occasions  as  to  the 

23  For  the  opposing  point  of  view  see  Annals  of  Congress,  1st  Cong.,  1st  sess.,  617. 

p.  631.  2*  Works  of  Fisher  Ames   (Seth  Ames  ed.,  2  vols.,  1854),  I,  56. 
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admission  of  the  head  of  an  executive  department  to  the  floor  of  the 
House,  but  none  was  ever  permitted  to  appear.25  The  development 
of  the  committee  system  in  Congress  made  possible  a  partial  substitute 
for  the  appearance  of  executive  officers  before  the  houses.  They  now 
appear  regularly  before  the  appropriation  committees  and  frequently 
before  other  committees  to  testify  concerning  proposed  legislation 
affecting  matters  within  their  jurisdiction. 

Although  the  statute  establishing  the  Treasury  Department M  al- 
lotted duties  directly  to  the  Secretary  of  the  Treasury  instead  of 
leaving  them  to  the  delegation  of  the  President,  it  made  the  same  in- 
direct reference  to  the  removal  of  the  Secretary  as  in  the  instances  of 
the  Secretaries  of  State  and  War.  This  power  of  removal  gave  the 
President  control  over  the  functions  to  be  performed  by  the  Secretary. 
The  power  of  the  Secretary  was  further  limited  in  that,  whereas  in 
other  departments  the  principal  officer  was  given  full  charge  of  the 
entire  department,  some  functions  of  the  Treasury  Department  were 
allocated  to  a  comptroller,  a  treasurer,  an  auditor,  and  a  register,  who 
had  duties  independently  prescribed  and  who  were  not  under  the  con- 
trol of  the  Secretary. 

Nevertheless,  the  office  of  Secretary  of  the  Treasury  became  for  a 
time  one  of  the  strongest  in  the  government.  It  was  made  so  partly 
by  the  importance  which  the  organization  of  finance  had  in  the  estab- 
lishment of  the  new  government.  An  additional  factor,  however, 
was  the  leadership  of  Alexander  Hamilton,  the  first  occupant  of  the 
office.  He  was  appointed  to  the  office  after  it  had  been  rejected  by 
Robert  Morris,  who  had  held  the  corresponding  office  during  the 
Revolution.87 

The  establishment  of  a  new  Post  Office  Department  was  regarded 
as  of  lesser  importance.  Postal  administration  had  been  in  charge  of 
a  Postmaster  General  since  1775.  Congress  enacted  temporary 
measures  dealing  with  postal  matters  until  the  permanent  organiza- 
tion of  the  department  in  1794.  It  was  not  until  1829,  however,  that 
the  Postmaster  General  was  invited  into  cabinet  meetings  with  the 
heads  of  other  departments.  In  the  meantime,  Congress  kept  a 
measure  of  direct  control  over  postal  affairs  by  requiring  direct  reports 
on  certain  matters.28 

25  See  Mary  L.  Hinsdale,  "The  Cabinet  and  Congress:  An  Historical  Inquiry,"  Report 
of  the  Proceedings  of  the  American  Political  Science  Association  (1905),  II,  132-133. 

»1  Stat.  65.  "  William  Graham  Sumncr,  Robert  Morris  (1892),  p.  109. 

28  Lloyd  Milton  Shoit,  The  Development  of  National  Administrative  Organization  in 
the  United  States  (1923),  pp.  102-103.  ^-n 
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THE  JUDICIARY 

The  account  of  the  establishment  of  the  judicial  branch  of  the  gov- 
ernment is  an  intricate  story.  It  is  often  neglected  because  it  involves 
technicalities  of  legal  organization  and  procedure  which  are  mysteries 
to  the  layman.  It  is  of  major  importance  for  an  understanding 
of  the  federal  system,  however,  and  neglect  results  inevitably  in  a 
blurred  conception  of  the  governmental  structure.  Difficulties  arise 
in  part  from  a  confusion  between  the  province  of  the  Constitution 
and  of  the  Judiciary  Act  as  to  judicial  power.  The  former  contained 
the  broad  authorization  of  the  power  to  the  federal  government.  The 
latter  represented  the  compromise  decision  of  Congress  as  to  how 
much  of  the  power  authorized  by  the  Constitution  the  federal  judicial 
system  should  actually  exercise,  and  as  to  the  machinery  to  be  used. 
Concerning  judicial  machinery  it  is  helpful  to  remember  that  Con- 
gress sought  to  establish  a  judicial  hierarchy  by  which  cases  of  lesser 
importance  would  be  decided  by  lower  federal  or  state  courts,  while 
more  important  cases  would  go  directly  or  indirectly  to  the  Supreme 
Court.  Entanglement  with  state  judicial  systems  inevitably  created 
difficulties.  The  fact  that  constitutional  amendments  affecting 
judicial  powers  were  under  discussion  added  to  the  confusion.  In 
spite  of  all  the  difficulties,  however,  Congress  established  a  reasonably 
efficient  judicial  system  which  operated  as  a  powerful  branch  of  the 
government.  The  following  paragraphs  enlarge  upon  the  story. 

Agreement  in  Congress  on  the  outlines  of  the  judiciary  branch  was 
less  general  than  on  the  executive.  One  reason  for  the  difference 
lay  in  the  fact  that,  whereas  the  development  of  executive  depart- 
ments had  begun  under  the  Continental  Congress,  there  was  then  no 
federal  judiciary  worthy  of  the  name.  Differences  of  opinion  in  the 
Constitutional  Convention  and  in  the  state  ratifying  conventions  over 
the  federal  judiciary  had  been  sharp,  furthermore,  and  many  of  the 
amendments  to  the  Constitution  urged  as  necessary  in  a  bill  of  rights 
were  proposed  in  connection  with  the  exercise  of  judicial  powers. 

The  Constitution  left  the  details  and  much  of  the  outline  of  the 
federal  judicial  system  to  determination  by  Congress.  It  provided  for 
a  Supreme  Court,  but  did  not  state  the  number  of  members  or  the 
period  during  which  it  should  be  in  session.  It  prescribed  the  lim- 
ited "original"  jurisdiction  of  the  Supreme  Court —  that  is,  jurisdic- 
tion in  cases  begun  in  that  court  —  but  left  to  Congress  the  determi- 
nation of  its  jurisdiction  in  cases  appealed  from  other  courts.  It  left 
to  Congress  the  establishment  of  inferior  courts,  but  did  not  command 
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the  establishment  of  such  courts,  apparently  leaving  to  the  discretion 
of  Congress  the  decision  whether  or  not  much  of  the  federal  judicial 
power  should  be  exercised  by  the  courts  of  the  several  states  rather 
than  by  federal  courts. 

The  so-called  Anti-Federalists  in  Congress  sought  to  minimize  the 
power  and  the  extent  of  the  federal  judiciary.  They  advanced  their 
arguments  both  in  connection  with  the  proposed  Judiciary  Act,  which 
was  before  Congress  for  many  weeks  during  the  summer  of  1789,  and 
in  connection  with  the  series  of  amendments  to  the  Constitution  ad- 
vocated by  Madison  and  other  Federalists  in  fulfillment  of  their 
promise,  made  in  the  ratifying  conventions,  that  amendments  would 
be  proposed.20  Anti-Federalists  in  both  houses  of  Congress  attempted 
to  prevent  the  establishment  of  inferior  federal  courts  except  for  the 
exercise  of  admiralty  and  maritime  jurisdiction,  leaving  to  the  state 
courts  the  exercise  of  most  of  the  federal  judicial  power.  When  these 
attempts  failed,  the  Anti-Federalists  insisted  on  curbing  the  power  of 
the  federal  courts  wherever  possible.  The  Federalist  leaders,  on  the 
other  hand,  sought  to  establish  a  complete  system  of  federal  courts  for 
the  exercise  of  all  jurisdiction  that  might  arise  in  any  manner  under 
the  Constitution,  laws,  and  treaties  or  under  the  authority  of  the 
United  States.  The  result  of  the  struggles  was  a  series  of  compromises, 
both  with  reference  to  the  Judiciary  Act  and  the  several  proposed  con- 
stitutional amendments. 

The  Judiciary  Act  fixed  membership  of  the  Supreme  Court  at  a 
Chief  Justice  and  five  associate  justices,  who  would  hold  two  sessions 
of  the  Supreme  Court  each  year.  Some  Federalist  leaders  favored  a 
larger  membership,  whereas  the  opponents  of  a  complete  federal 
judicial  system  believed  that  even  six  judges  were  more  than  were 
needed.  The  total  number  of  six  was  agreed  upon  because  it  was 
divisible  into  groups  of  two  judges  each,  who  in  the  intervals  be- 
tween the  terms  of  the  Supreme  Court  were  to  join  with  district 
judges  in  holding  circuit  courts  in  each  of  the  three  circuits  which 
were  established  by  the  same  act. 

The  statute  provided  for  a  district  court,  to  which  a  district  judge 
was  to  be  appointed,  in  each  of  the  eleven  states  which  were  then 
members  of  the  Union  and  in  the  territories  of  Maine  and  Ken- 
tucky. Each  district  judge  held  annually  four  sessions  of  his  court 

29  For  the  best  study  of  the  adoption  of  the  Judiciary  Act  of  1789  see  Charles  Warren, 
"Histoiy  of  the  Federal  Judiciary  Act  of  1789/  Harvard  Law  Review,  XXXVII 
(November,  1923),  49-132.  _' 
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and  in  addition  sat  with  two  justices  of  the  Supreme  Court  to  make 
up  the  circuit  court  whenever  it  met  in  his  district.  In  the  limited 
number  of  cases  which  might  be  appealed  from  the  district  court  to 
the  circuit  court,  however,  the  statute  provided  that  no  district  judge 
should  vote  in  any  case  of  appeal  or  error  from  his  own  decisions, 
but  he  might  assign  the  reasons  for  his  decision.30 

Important  paragraphs  of  the  Judiciary  Act  dealt  with  the  jurisdic- 
tion of  the  several  federal  courts.  Cases  involving  admiralty  and 
maritime  jurisdiction  and  cases  of  lesser  importance  in  other  fields 
were  allotted  to  the  district  courts,  which  stood  at  the  foot  of  the 
judicial  hierarchy.  The  circuit  courts  were  designed  to  perform  the 
greater  part  of  the  federal  judicial  business  apart  from  admiralty 
cases.  They  handled,  not  merely  most  cases  arising  under  federal 
statutes,  but  also  cases  under  state  laws  involving  persons  who  were 
citizens  of  different  states.  Federal  jurisdiction  in  the  latter  was  given 
because  of  the  fear  that  a  citi/en  of  one  state  would  not  receive  justice 
in  the  courts  of  another.  As  for  the  Supreme  Court,  the  Constitution 
provided  directly  that  it  should  have  original  jurisdiction  in  certain 
cases.  Its  jurisdiction  in  cases  appealed  from  other  courts,  which 
would  constitute  the  major  portion  of  its  work,  was  also  described  in 
broad  outlines,  but  was  left  subject  to  regulation  by  Congress.  The 
Judiciary  Act  prescribed  the  types  of  cases  which  might  be  appealed 
from  district  courts  to  circuit  courts  and  from  district  courts,  circuit 
courts,  and  state  courts  to  the  Supreme  Court. 

The  right  of  appeal  from  state  courts  to  the  Supreme  Court  in  cases 
involving  federal  questions,  although  opposed  by  critics  of  centraliza- 
tion of  power,  was  a  prerequisite  if  harmony  and  order  in  the  inter- 
pretation and  enforcement  of  federal  law  were  to  be  preserved.  The 
only  workable  alternative  would  probably  have  been  the  requirement 
that  all  cases  involving  federal  questions  should  be  tried  originally  in 
federal  courts  rather  than  in  state  courts.  The  Anti-Federalist  group 
opposed  this  alternative,  and  succeeded  in  preventing  its  adoption. 
The  state  courts  were  allowed  to  retain  jurisdiction  concurrent  with 
that  of  the  federal  courts  in  suits  between  citizens  of  different  states 
and  in  many  types  of  cases  involving  the  enforcement  of  federal  laws. 
Congress,  in  later  years,  passed  statutes  vesting  additional  areas  of  fed- 

30  1  Stat.  73,  75.  A  perennial  difficulty  of  situations  in  which  the  same  judge  sits 
both  on  a  higher  and  a  lower  court  is  the  pioblem  of  his  hearing  appeals  in  cases  in 
which  his  mind  is  already  made  up  and  his  position  has  been  publicly  declared.  It 
provided  an  argument  against  having  circuit  duties  performed  by  Supreme  Court 
justices. 
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eral  jurisdiction  in  state  courts.  They  included  suits  by  the  United 
States  for  penalties  and  forfeitures,  cases  under  customs  and  internal- 
revenue  and  excise  statutes,  and  the  prosecution  of  crimes  against  the 
United  States.  It  is  said  that  this  voluntary  surrender  of  federal 
judicial  powers  to  the  states  ceased  only  when  the  state  courts  them- 
selves proceeded  to  hold  that  Congress  had  no  constitutional  power 
to  impose  such  jurisdiction  on  state  tribunals  and  officials.  The  con- 
troversy became  important  in  connection  with  the  disinclination  of 
the  northern  states  to  allow  the  use  of  their  courts  and  officials  for  the 
enforcement  of  the  federal  fugitive-slave  law.  Procedure  which  had 
been  worked  out  as  a  concession  to  the  advocates  of  state  rights  had 
then  to  be  abandoned  because  of  the  opposition  of  persons  —  slave- 
owners of  the  South  —  who  were  also  exponents  of  state-rights  doc- 
trines.31 

Although  the  Federalists  in  Congress  compromised  in  their  desire 
to  have  the  federal  judiciary  exercise  all  the  judicial  power  that  could 
have  been  conferred  upon  it  under  the  Constitution,  the  compromise 
was  expressed  in  the  judiciary  statute  alone  rather  than  in  the  pro- 
posed amendments  to  the  Constitution.  None  of  the  ten  amend- 
ments adopted,  the  so-called  Bill  of  Rights,  impaired  substantially 
the  functioning  of  the  federal  judiciary.  They  did,  however,  assert 
certain  fundamental  rights  of  the  American  people  as  against  the  fed- 
eral government,  and  they  prescribed  constitutional  procedures  by 
which  the  judiciary  was  to  be  governed.  They  made  use  of  war- 
rants, properly  safeguarded,  a  necessary  preliminary  to  searches  and 
seizures.  They  made  indictment  by  grand  jury  a  necessary  prelim- 
inary to  criminal  trial  except  in  certain  specified  instances.  They 
forbade  putting  any  person  in  jeopardy  twice  for  the  same  offense 
and  compelling  any  person  in  any  criminal  case  to  be  a  witness 
against  himself.  In  language  which  took  on  new  meaning  after  the 
Civil  War,  when  it  was  inserted  in  the  Fourteenth  Amendment  as 
a  prohibition  against  the  states,  the  Fifth  Amendment  provided  that 
no  person  should  be  deprived  of  life,  liberty,  or  property  without 
due  process  of  law.  Private  property  could  not  be  taken  for  public 
use  without  just  compensation  to  the  owners. 

Congress  had  great  difficulty  in  drafting  a  satisfactory  provision 
to  require  that  persons  accused  of  crime  should  have  the  right  of 
trial  by  a  jury  drawn  from  the  vicinity  of  the  crime.  An  amend- 
ment was  finally  agreed  upon  calculated  to  achieve  that  end  and  to 

31  See  Warren,  op.  cit.,  pp.  70-71. 
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guarantee  other  requisites  of  a  fair  and  impartial  trial.  Excessive 
bail,  excessive  fines,  and  cruel  and  unusual  punishments  were  for- 
bidden. The  right  of  jury  trial  was  guaranteed  in  civil  cases  where 
the  value  in  controversy  exceeded  twenty  dollars. 

The  Judiciary  Act  provided  for  certain  officers  whose  functions 
crossed  the  line  between  the  executive  and  judicial  branches  of  the 
government.  A  marshal  was  to  be  appointed  in  each  district  to  ex- 
ecute the  orders  of  the  court  and  he  was  empowered  to  appoint 
deputies  to  aid  him.  An  attorney  for  the  United  States  was  to  be 
appointed  in  each  district  whose  duty  it  was  to  prosecute  criminal 
cases  and  all  civil  actions  in  which  the  United  States  should  be 
concerned.  Finally,  the  act  provided  that 

there  shall  also  be  appointed  a  meet  person,  learned  in  the  law,  to 
act  as  Attorney  General  for  the  United  States,  who  shall  be  sworn 
or  affirmed  to  a  faithful  execution  of  his  office;  whose  duty  it  shall 
be  to  prosecute  and  conduct  all  suits  in  the  Supreme  Court  in  which 
the  United  States  shall  be  concerned,  and  to  give  his  advice  and 
opinion  upon  questions  of  law  when  required  by  the  President  of 
the  United  States,  or  when  requested  by  the  heads  of  any  of  the 
departments,  touching  any  matters  that  may  concern  their  depart- 
ments. .  .  .M 

As  originally  drafted,  the  bill  provided  that  the  district  courts  were 
to  appoint  the  district  attorneys  and  that  the  Supreme  Court  should 
appoint  the  Attorney  General.  The  language  was  changed,  how- 
ever, so  as  merely  to  provide,  in  the  passive  voice,  that  the  officers 
should  be  appointed.  The  result  was  that  the  selection  of  personnel 
passed  into  the  hands  of  the  President  and  the  Senate.33 

The  position  of  Attorney  General  had  its  predecessor  in  the 
colonial  and  state  governments,  and,  still  farther  back,  in  the  official 
with  the  same  title  in  England.34  It  is  to  be  noticed  that  the  Attorney 
General  was  required  to  conduct  litigation  only  in  the  Supreme 
Court.  For  many  years  that  task  was  light,  as  was  also  the  task 
of  giving  advice  to  the  President  and  the  heads  of  departments  on 
legal  matters.  It  was  not  until  the  time  of  the  Civil  War  that 
the  Attorney  General  was  given  important  responsibility  for  super- 
vising the  work  of  district  attorneys,  and  it  was  not  until  1870  that 
Congress  created  the  Department  of  Justice  to  be  headed  by  him. 
His  salary  was  fixed  in  1789  at  fifteen  hundred  dollars,  in  contrast 

M  1   Stat.  73,  93.  ""See  Warren,  op.  cit.,  pp.  108-109. 

84  Homer  Cummings  and  Carl  McFarland,  Federal  Justice  (1927),  p.  11. 
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with  thirty-five  hundred  dollars  for  the  Secretary  of  the  Treasury 
and  the  Secretary  of  State  and  three  thousand  dollars  for  the  Secre- 
tary of  War.  It  was  expected  that  the  Attorney  General,  like  the 
chief  law  officers  in  the  several  states,  would  add  substantially  to 
his  income  by  continuing  his  private  practice.  He  did  so  for  a  great 
many  years,  and  it  was  not  until  the  appointment  of  William  Wirt 
to  the  office  in  1817  that  the  Attorney  General  was  required  to  main- 
tain his  residence  at  the  seat  of  government. 

THE  CABINET 

In  the  government  of  England  and  in  the  colonial  and  state  govern- 
ments, the  principal  executive  officer  was  usually  supported  by  some 
kind  of  advisory  council.  It  varied  in  form  from  government  to 
government  and  from  period  to  period,  but,  generally  speaking,  it 
brought  to  the  executive  the  best  judgment  of  men  of  ability  and 
prestige  and  tended  to  stabilize  and  improve  public  administration. 
The  Constitutional  Convention  considered  from  time  to  time  the 
provision  of  such  a  council  for  the  President,  but  for  various  reasons 
no  action  was  taken.  The  lack  of  an  executive  council  or  privy 
council  or  cabinet  was  stressed  by  critics  of  the  Constitution  to  show 
its  inadequacy  in  the  form  in  which  it  was  proposed  to  the  states. 

Although  the  Constitution  made  no  direct  provision  for  a  council, 
there  were  at  least  three  possibilities  for  the  exercise  of  the  functions 
of  such  an  agency.  One  possibility  was  in  connection  with  the  Senate, 
which  at  that  time  consisted  of  only  twenty-six  men  and  was  there- 
fore not  so  large  as  to  be  unwieldy.  The  Constitution  encouraged 
co-operation  between  the  President  and  the  Senate  by  providing  that 
the  Senate  should  give  advice  and  consent  in  connection  with  ap- 
pointments and  with  the  making  of  treaties.  The  painful  experi- 
ences of  the  President  and  the  Senate  in  the  effort  to  work  together 
on  the  only  occasion  on  which  such  co-operation  was  attempted,  how- 
ever, destroyed  any  hope  that  the  Senate  would  ever  function  as  an 
effective  advisory  body  to  the  President. 

Another  possible  advisory  body  was  the  Supreme  Court.  The 
practice  of  calling  upon  judges  for  advisory  opinions  reached  far  back 
into  English  history  and  it  had  prevailed  in  the  colonies.  The  Con- 
stitutional Convention  rejected  a  proposal  to  authorize  the  President 
to  call  for  opinions  of  the  Supreme  Court  upon  important  questions 
of  law,85  but  Washington  and  members  of  his  cabinet  consulted  in- 

35  H.  B.  Learned,  The  President's  Cabinet   (1912),  p.  129. 
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formally  on  many  matters  with  Chief  Justice  John  Jay  in  such  a  way 
as  to  indicate  a  growing  co-operative  relationship.  In  1793,  however, 
when  the  administration  was  faced  with  certain  difficult  questions  of 
international  law  in  connection  with  the  interpretation  of  treaties, 
the  President,  through  Secretary  of  State  Thomas  Jefferson,  asked  the 
Supreme  Court  if  he  was  free  to  request  the  opinion  of  the  Court 
upon  legal  questions  which  had  to  be  solved,  but  which  could  not  be 
brought  up  in  a  judicial  manner.  A  long  list  of  questions  was  sub- 
mitted with  the  inquiry. 

The  Court  replied  that  it  had  no  power  to  give  advisory  opinions. 
As  for  the  lines  of  separation  between  the  three  departments  of  the 
government,  it  said, 

these  being  in  certain  respects  checks  upon  each  other,  and  our  being 
judges  of  a  court  in  the  last  resort,  are  considerations  which  afford 
strong  arguments  against  the  propriety  of  our  extra-judicially  deciding 
the  questions  alluded  to,  especially  as  the  power  given  by  the  Con- 
stitution to  the  President,  of  calling  on  the  heads  of  departments  for 
opinions,  seems  to  have  been  purposely  as  well  as  expressly  united  to 
the  executive  department.  We  exceedingly  regret  every  event  that 
may  cause  embarrassment  to  your  administration,  but  we  derive  con- 
solation from  the  reflection  that  your  judgment  will  discern  what  is 
right,  and  that  your  usual  prudence,  decision,  and  firmness  will  sur- 
mount every  obstacle  to  the  preservation  of  the  rights,  peace,  and 
dignity  of  the  United  States.30 

The  opinion,  courteously  expressed  though  it  was  and  wise  as  it 
may  have  been,  all  things  considered,  established  a  barrier  which  pre- 
vented the  President  from  using  the  Supreme  Court  in  an  advisory 
capacity.  The  President  turned  finally,  therefore,  as  he  had  already 
begun  to  turn,  to  the  third  and  last  possibility  for  an  advisory  council, 
the  heads  of  the  several  departments.  The  Constitution  provided 
that  he  might  call  upon  them  for  opinions  in  writing  upon  any  sub- 
ject relating  to  the  duties  of  their  respective  offices.37  As  a  matter  of 
fact,  since  they  were  appointed  by  him  and  since  it  was  agreed  that 
they  were  subject  to  removal  by  him,  and  while  in  office  were  to  per- 
form functions  under  his  direction,  except  in  the  case  of  the  Secretary 
of  the  Treasury,  he  had  full  authority  to  make  use  of  their  advice 
without  any  constitutional  provision  on  the  subject.  During  his  first 

86  Charles  Warren,  The  Supreme  Court  in   United  States  History  (rev.  eel.,  2  vols., 
1926),  I,  110-111. 

87  Article  II,  Section  2,  Paragraph  1. 
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administration  President  Washington  began  to  refer  matters^  to  the 
Secretaries  of  State,  War,  and  the  Treasury,  to  the  Attorney  General, 
and  on  occasions  to  the  Vice-President  and  to  the  Chief  Justice. 
Gradually  the  practice  developed  of  calling  the  first  four  into  session 
for  discussion  of  matters  of  state.  The  Vice-President  and  the  Chief 
Justice  were  left  behind.  The  Secretary  of  the  Navy  was  added  with 
the  creation  of  his  oflice  in  1798.  The  Postmaster  General  was  in- 
cluded in  the  cabinet  in  1829.  In  later  years  the  heads  of  other 
departments  were  invited  into  the  group  as  new  departments  were 
created  and  given  full-fledged  status.  In  this  manner  the  cabinet 
evolved  as  a  creature  of  custom  rather  than  of  law.  Unlike  the  Senate, 
its  membership  was  of  the  President's  own  choosing.  Unlike  the 
Supreme  Court,  its  membership  was  subject  to  removal  by  him.  The 
President  shared  with  the  cabinet  interests  which  were  not  shared 
with  the  Senate  or  with  the  Supreme  Court.  The  executive  oflicers,> 
therefore,  on  the  whole  constituted  the  logical  choice  of  the  available 
groups  for  use  as  an  advisory  council. 

In  spite  of  the  general  use  made  of  the  cabinet,  no  President  has 
ever  found  it  necessary  to  rely  upon  it  for  advice  to  the  exclusion  of 
that  of  other  persons.  Although  the  appointment  of  members  of  the 
cabinet  is  a  prerogative  of  the  President,  his  choice  is  often  deter- 
mined less  by  his  own  desires  than  by  the  necessity  of  making  political 
concessions  to  sections  or  groups  within  the  country.  In  any  event, 
the  head  of  a  department  may  prove  a  disappointing  choice  without 
being  so  bad  as  to  justify  removal.  Andrew  Jackson  relied  more 
heavily  upon  what  was  called  his  ' 'kitchen  cabinet"  than  upon  his 
official  family.  Franklin  D.  Roosevelt  began  his  administration  with 
a  so-called  "brain  trust"  that  was  reputed  to  be  more  influential  than 
the  heads  of  the  departments.  Other  Presidents  have  relied  exten- 
sively upon  particular  individuals  —  as,  for  example,  the  reliance  of 
President  Wilson  upon  Colonel  House  — and  all  of  them  have  re- 
sorted more  or  less  frequently  to  outside  advice.  Since  its  establish- 
ment, however,  the  cabinet  has  remained  a  stable  and  usually,  no 
doubt,  at  least  a  moderately  influential  advisory  group. 


CHAPTER  4 


THE  PROGRAM  OF  THE  NEW  GOVERNMENT 


THE  NATURE  OF  THE  CONSTITUTION  during  the  first  decade  of  its  ex- 
istence can  be  gleaned  in  part  from  the  language  of  the  document. 
A  survey  of  the  administrative  structure  evolved  for  its  operation 
throws  additional  light  on  the  subject.  The  vitality  and  the  essential 
purpose  of  the  Constitution,  however,  can  be  fully  understood  only  in 
terms  of  the  program  or  programs  worked  out  and  put  into  operation 
by  the  dominant  group  of  statesmen.  Activities  in  a  number  of  fields 
were  important,  but  those  connected  with  finance  and  with  foreign 
policy  warrant  special  attention. 

In  terms  both  of  time  and  of  importance  the  financial  program 
came  first.  If  the  nation  was  to  have  credit  standing  either  at  home 
or  abroad,  it  was  necessary  that  the  new  government  repair  at  once 
the  financial  calamities  of  the  old.  The  nation  could  not  put  its 
house  in  order  merely  by  providing  henceforth  for  current  and  future 
expenditures.  It  had  also  to  find  some  means  of  retiring  the  debt  of 
the  Revolutionary  period.  That  debt  was  long  overdue;  and  the  con- 
dition of  government  credit  was  indicated  by  the  fact  that  obligations 
were  badly  depreciated  and  could  often  be  bought  at  small  fractions 
of  their  face  value.  Full  redemption  was  required,  not  merely  on 
grounds  of  sound  fiscal  policy,  but  by  the  language  of  the  Constitution 
as  well.  The  first  paragraph  of  Article  VI  provided,  "All  debts  con- 
tracted and  engagements  entered  into,  before  the  adoption  of  this 
Constitution,  shall  be  valid  against  the  United  States  under  this  Con- 
stitution as  under  the  Confederation." 

The  debts  of  the  several  states  incurred  during  the  Revolutionary 
period  were  in  much  the  same  position  as  the  national  debt.  A  few 
states  had  made  substantial  payments,  but  most  of  them  had  not  done 
so;  and  the  obligations  of  the  states,  like  those  of  the  federal  govern- 
ment, were  selling  at  small  fractions  of  their  face  value.  There  was 
no  legal  connection  between  the  debts  of  the  states  and  of  the  United 
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States,  but  in  terms  of  the  financial  welfare  ot  the  country  the  con- 
nection was  obvious.  Both  types  of  debts  would  have  to  be  retired, 
or  faith  in  their  redemption  would  have  to  be  re-created,  before  the 
country  could  operate  on  a  sound  financial  basis.  If  the  states  had 
been  unable  to  pay  their  debts  prior  to  the  adoption  of  the  new  Con- 
stitution* payment  would  be  even  more  difficult  now,  since  they  had 
lost  their  power  to  collect  duties  on  foreign  and  interstate  commerce. 
The  federal  government,  which  now  had  broad  powers  of  taxation, 
seemed  likely  to  be  the  only  medium  through  which  the  credit  of  the 
states  as  well  as  of  the  federal  government  could  be  restored. 

The  program  adopted  was  worked  out  largely  by  Alexander  Ham- 
ilton. He  seems  to  have  conceived  it  even  more  broadly  than  the 
mere  restoration  of  the  credit  of  the  state  and  federal  governments 
and  the  provision  of  adequate  revenue.  Quite  aware  that  a  strong 
central  government  was  as  yet  a  matter  of  constitutional  theory  rather 
than  of  fact,  he  devised  financial  mechanisms  by  which  the  creditors 
of  the  state  and  federal  governments  would  be  given  a  stake  in  a  gov- 
ernment capable  of  raising  adequate  revenues,  both  by  duties  on 
imports  and  by  excise  taxes  laid  within  the  country.  With  economic 
ties  he  bound  private  financial  interests  to  the  support  of  the  govern- 
ment. He  had  in  mind,  likewise,  the  establishment  of  import  duties 
that  would  be  protective  of  the  industries  of  the  country  as  well  as  a 
source  of  revenue.  The  conflict  over  his  program  solidified  the  Fed- 
eralist party,  weeded  certain  eminent  statesmen  from  its  ranks,  and 
gave  a  point  of  attack  to  the  opposition  party. 

Although  there  were  several  predictions  of  the  dissolution  of  the 
Union  during  the  controversy  over  the  program,  the  time  had  passed 
when  substantial  groups  openly  advocated  the  defeat  of  the  Consti- 
tution. Instead,  both  the  friends  and  the  opponents  of  that  general 
measure  sought  to  use  it  for  their  own  purposes.  Both  parties  pro- 
fessed loyalty  to  the  Constitution  while  insisting  upon  interpretations 
of  it  which  best  served  their  ends.  Before  the  first  term  of  the  First 
Congress  had  expired,  some  statesmen  were  resorting  to  tactics  em- 
ployed ever  since  —  using  constitutional  arguments  against  proposals 
to  which  their  real  opposition  rested  on  other  and  perhaps  less  lofty 
grounds. 

FOREIGN  COMMERCE  AS  A  SOURCE  OF  REVENUE 

One  of  the  first  measures  debated,  and  the  second  measure  to  be 
enacted  by  the  First  Congress,  dealt  with  "duties  on  merchandise  im- 
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ported  into  the  United  States."1  On  April  9,  1789,  referring  to  the 
notorious  deficiency  in  the  Treasury  of  the  United  States,  James  Mad- 
ison introduced  in  the  House  of  Representatives  a  resolution  calling 
for  duties  on  certain  items  of  import  and  for  tonnage  duties  on  vessels 
engaged  in  the  carrying  trade.2  With  this  proposal  began  the  struggles 
which  have  characterized  tariff  controversies  from  that  day  to  this. 
Men  argued  as  to  whether  duties  should  be  levied  merely  for  revenue 
or  whether  they  should  be  high  enough  to  give  a  certain  amount  of 
protection  to  American  industry.  Congressmen  who  favored  high 
duties  generally  were  opposed  to  those  which  bore  particularly  upon 
their  own  constituents.  Representatives  of  the  shipping  interests  of 
the  North  urged  the  imposition  of  high  tonnage  duties  on  the  com- 
peting ships  of  England  and  other  foreign  countries  in  order  to  pro- 
mote their  own  business.  Representatives  of  people  in  the  South, 
who  made  use  of  northern  or  foreign  ships  and  had  to  pay  freight  on 
their  products  or  purchases,  opposed  tonnage  duties,  which  they  re- 
garded as  taxation  levied  upon  them  for  the  benefit  of  the  North. 

As  always,  the  duties  laid  by  the  first  measure  were  worked  out  by 
compromise.  Although  they  were  not  high  in  terms  of  modern 
standards,  they  were  to  some  extent  protective  both  of  American  man- 
ufactures and  of  American  shipping.3  The  legislation  marked  the 
beginning  of  the  American  protective  system,  a  system  of  taxation  on 
imports  so  scaled  as  to  raise  prices  in  the  United  States  on  the  goods 
imported  and  make  possible  the  successful  competition  of  American 
manufactures. 

SUPPORT  OF  THE  PUBLIC  CREDIT 

The  tariff  and  tonnage  measures  constituted  the  first  step  in  the 
direction  of  a  sound  fiscal  system.  The  measure  to  establish  the 
Treasury  Department  was  not  enacted  until  September  2,  1789, 
shortly  before  Congress  adjourned.  No  additional  action  was  taken 
in  the  field  at  that  session  except  to  ask  the  Secretary  of  the  Treasury 
to  prepare  for  submission  to  the  House  of  Representatives  at  the 
ensuing  session  a  report  concerning  adequate  provision  for  the  support 
of  the  public  credit.  In  addition  to  giving  information  about  the 
federal  government  proper,  he  was  asked  to  apply  to  the  governors  of 

^tat.  24.  2  Annals  of  Congress,  1st  Cong.,  1st  sess.,  107-108. 

8  See  F.  W.  Taussig,  The  Tariff  History  of  the  United  States  (5th  ed.,  1910),  pp.  14-15; 
William  Hill,  "The  First  Stages  of  the  Tariff  Policy  of  the  United  States,"  Publications 
of  the  American  Economic  Association,  VIII  (November,  1893),  No.  6. 
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the  several  states  for  statements  of  their  public  debt  and  of  the  amount 
of  loan-office  certificates  or  other  public  securities  of  the  United  States 
which  were  in  the  state  treasuries/ 

Secretary  Hamilton  responded  on  January  9,  1790,  with  the  first  of 
his  celebrated  documents  on  public  finance,  known  as  the  First  Report, 
on  the  Public  Credit.5  As  to  the  debt  owed  by  the  federal  govern- 
ment, Hamilton  found  its  present  state  of  depreciation  a  national 
calamity.  He  urged  the  refunding  of  the  debt  at  its  face  value  into 
new  securities,  which,  because  of  the  provision  for  adequate  federal 
revenue,  would  maintain  their  value  thereafter  and  would  circulate 
as  money,  meeting  in  part  the  need  of  the  country  for  an  adequate 
circulatory  medium. 

Intricate  problems  of  justice  were  involved  in  the  funding  of  the 
public  debt.  Many  patriotic  people  who  had  subscribed  to  public 
loans  during  the  period  of  the  Revolution  had  been  unable  to  hold 
their  securities  until  such  time  as  the  government  might  redeem 
them,  and  had  sold  them  at  greatly  depreciated  prices.  These  securities 
had  fallen  more  and  more  into  the  hands  of  people  who  were  able  to 
speculate  in  them.  From  the  time  of  the  drafting  of  the  Constitu- 
tion, many  Federalist  leaders  had  had  in  mind  the  refunding  of  the 
debt  at  its  face  value;  and  knowledge  or  suspicion  as  to  the  funding 
plans  had  increased  speculation.  The  securities  had  risen  rapidly  in 
value,  adding  to  the  wealth,  not  of  the  people  who  had  made  loans  to 
the  government  in  time  of  crisis,  but  of  those  who  had  been  shrewd 
enough  to  buy  them  at  the  right  time.  Even  among  the  members  of 
Congress  who  were  responsible  for  the  financial  program  of  the  gov- 
ernment, considerable  quantities  of  government  securities  were  held 
or  were  acquired  in  anticipation  of  the  rise  in  value  to  be  brought 
about  by  new  legislation.0  Although  the  issue  had  not  yet  been  for- 
mally discussed  in  Congress,  the  argument  was  already  being  advanced 
that  speculators  ought  not  to  be  allowed  to  profit  either  at  the  ex- 
pense of  the  original  holders  of  the  securities  or  of  the  taxpayers  of  the 
country.  It  was  contended  variously  that  only  the  amounts  received 
by  the  original  holders  should  be  paid  by  the  government,  or  that  the 
amount  paid  in  excess  of  that  received  by  the  original  owners  should 

*  Annals  of  Congress,  1st  Cong.,  1st  sess.,  939. 

5  The  Works  of  Alexander  Hamilton  (Lodge  ed.,  9  vols.,  1885-1886),  II,  47-106.    The 
report  appears  also  in  Annals  of  Congress,  1st  Cong.,  3d  scss.,  2041-2082. 

6  Charles  A.  Beard,  Economic  Origins  of  Jeffersonian  Democracy  (1915),  pp.  135-136, 
165  ff. 
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be  paid  to  the  original  holders  rather  than  to  the  present  owners  of 
the  securities. 

Using  a  series  of  arguments  based  on  justice,  policy,  and  expediency, 
Hamilton  insisted  that  the  face  value  ot  the  securities  should  be  paid 
to  the  present  holders.  One  of  his  arguments  was  based  upon  the 
constitutional  provision  that  the  debts  contracted  under  the  Articles 
of  Confederation  should  be  as  valid  against  the  United  States  under 
the  Constitution  as  under  the  Confederation.  This,  he  said,  amounted 
to  a  constitutional  ratification  of  the  contracts  respecting  the  debt  in 
the  form  in  which  they  existed  under  the  Confederation.  Under  this 
standard  there  could  be  no  doubt  that  the  rights  of  the  assignees  and 
original  holders  must  be  considered  as  equal.7 

Hamilton  asked,  not  merely  for  the  funding  of  the  federal  debt 
hitherto  incurred,  but  for  the  assumption  and  funding  of  the  debts  of 
the  states  as  well.  That  subject  had  likewise  been  much  discussed  in 
advance  of  formal  consideration  by  Congress;  and  he  sought  to  answer 
the  arguments  of  his  opponents.  His  arguments,  which  were  based 
on  the  economic  welfare  of  the  country  and  on  reasoning  as  to  the 
best  financial  methods  of  liquidating  the  state  as  well  as  the  federal 
debt,  sounded  persuasive.  He  made  no  attempt,  however,  to  show 
positively  that  the  Constitution  authorized  the  federal  government 
to  assume  responsibility  lor  the  payment  of  the  debts  of  the  states  and 
to  raise  revenue  for  that  purpose.  The  most  that  can  be  said  in  favor 
of  his  strategy  is  that  he  was  thinking  in  terms  of  economic  statesman- 
ship rather  than  of  constitutionality  in  the  legal  sense.  Although, 
for  political  reasons,  the  fact  was  not  stressed,  the  assumption  of  the 
debts  by  the  federal  government  was  the  only  way  of  assuring  their 
payment.  There  is  apparently  no  constitutional  means  by  which  the 
federal  government  can  force  a  state  to  pay  its  debts.8  In  addition  to 
giving  assurance  that  state  debts  would  not  be  repudiated  altogether, 
their  assumption  by  the  federal  government  gave  the  holder  of  securi- 
ties a  stake  in  the  federal  rather  than  in  the  state  governments  and 
aided  in  strengthening  the  new  Union  at  the  time  when  its  firm 
entrenchment  was  a  part  of  the  strategy  of  the  Federalist  leaders. 

The  assumption  of  state  debts  would  justify  expansion  of  the  federal 

7  Hamilton,  op.  cit.,  II,  62. 

8  See   Rosvvell   Page,   "The   West   Virginia   Debt   Settlement,"    Virginia   Law   Register 
(N.S.),  V  (August,  1919),  257,  278;  T.  R.  Powell,  "Coercing  a  State  to  Pay  a  Judgment," 
Michigan  Law  Review,  XVII   (Novembei,   1918),   1-32.    See  also  Virginia  v.  West  Vir- 
ginia, 246  U.S.  565,  and  Lawience  B.  Evans,  Cases  on  American  Constitutional  Law 
(4th  ed.,  1938),  note,  pp.  261-262. 
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revenue  system.  This  expansion  was  also  desired  by  Hamilton  and 
other  Federalists  at  the  time  when  precedents  for  the  exercise  of  fed- 
eral power  were  being  established.  He  proposed,  accordingly,  not 
merely  the  collection  of  duties  on  imports,  but  excise  taxes  within  the 
country  as  well,  beginning  with  taxes  on  the  manufacture  of  liquor. 
Furthermore,  the  management  of  his  broad  financial  schemes  called 
for  aid  in  the  form  of  banking  machinery  which  was  not  then  avail- 
able. Hamilton  gave  notice  that  in  a  subsequent  report  he  would 
present  a  plan  for  the  establishment  of  a  national  bank. 

THE  "CONTINENTAL"  DEBT 

Hamilton  sought  the  privilege  of  presenting  in  person  his  Report 
on  the  Public  Credit.  Whether  he  was  merely  desirous  of  emphasiz- 
ing the  points  made  in  his  report,  or  whether  in  addition  he  sought 
to  establish  the  precedent  of  personal  appearance  of  the  Secretary  of 
the  Treasury  before  a  house  of  Congress,  the  records  do  not  show.  In 
any  event,  the  House  directed  him  to  submit  his  report  in  writing  and 
did  not  ask  him  to  appear  in  its  behalf.0  The  funding  of  the  debt 
incurred  by  the  Continental  Congress  and  by  the  Congress  operating 
under  the  Articles  of  Confederation  began  soon  after  the  report  was 
received. 

Charles  A.  Beard's  study  entitled  Economic  Origins  of  Jcfjersonian 
Democracy,  like  his  earlier  work,  An  Economic  Interpretation  of  the 
Constitution  of  the  United  States,  has  done  much  to  demonstrate  the 
hard-headed  economic  strategy  of  the  founding  fathers.  He  shows 
that  the  most  vigorous  advocates  of  the  funding  of  the  debt  at  its  face 
value  were  themselves  owners  of  federal  securities  who,  like  anyone 
else  who  held  them,  would  profit  by  the  operations  of  the  Hamilton 
system.  Some  people  held  them  as  a  patriotic  duty,  or  as  an  expres- 
sion of  confidence  in  the  new  government;  others  undoubtedly  were 
mere  speculators.  As  a  practical  matter,  the  one  group  could  not  be 
served  without  profit  to  the  other.  Few  people  in  Congress  favored 
the  opposite  alternative  of  repudiating  the  national  debt  or  any  part 
of  it,  but  a  considerable  number  sought  to  prevent  speculators  from 
enriching  themselves  by  timely  purchases  of  government  securities. 
Under  the  leadership  of  James  Madison,  who  in  connection  with  this 
issue  began  his  separation  from  the  Federalist  leadership,  they  sought 
to  devise  some  scheme  whereby  the  debt  funded  at  its  face  value 
would  be  distributed  equitably  between  the  present  holders  and  the 

9  Annals  of  Congress,  1st  Cong.,  2ci  sess.,  1079-1081. 
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original  holders  who  in  a  time  of  national  crisis  had  taken  the  risk 
of  lending  money  to  the  government. 

Madison's  motion  to  this  effect  was  debated  at  length  and  was 
criticized  by  the  Hamiltonians  on  many  grounds.  Their  principal 
constitutional  argument  was  that  such  a  distribution  of  payments 
would  punish  the  speculators  who  had  already  acquired  their  govern- 
ment securities  and  that  it  therefore  fell  within  the  definition  of  an 
ex  post  facto  law,  which  the  Constitution  forbade  Congress  to  enact.10 
Madison  replied  that  this  was  a  civil  matter  and  not  a  criminal  action 
at  all.  The  definition  of  ex  post  facto  law  did  not  extend  to  all 
retroactive  legislation,  but  only  to  that  which  dealt  with  criminal 
matters.11  Although  this  contention  as  to  the  narrow  meaning  of  the 
ex  post  facto  clause  was  sound  enough  to  be  upheld  a  few  years  later 
by  the  Supreme  Court,"  the  proposal  was  defeated.13  Members  of 
Congress  continued  to  say,  with  Madison,  that  without  discrimination 
between  original  holders  and  present  owners  "we  shall  be  raising 
monuments  of  gratitude,  not  to  our  officers  and  soldiers  who  fought 
for  us,  but  to  those  who  speculated  on  our  securities";1*  but  the  move- 
ment to  reimburse  only  the  present  holders  proved  irresistible. 

ASSUMPTION  OF  STATE  DEBTS 

The  funding  of  the  national  debt  at  its  face  value  was  agreed  to  by 
majorities  in  both  houses  only  after  heavy  battle.  The  question  of 
the  assumption  of  state  debts  resulted  in  strife  that  was  even  more 
bitter.  A  number  of  congressmen  opposed  assumption  for  the  simple 
reason  that  their  own  states  had  paid  substantial  portions  of  their 
own  debts,  and  yet,  under  the  proposed  arrangement,  they  would 
have  to  join  in  paying  the  debts  of  other  states.  This  was  particularly 
true  in  the  case  of  Virginia.  Madison  tried  vainly  to  secure  an  ar- 
rangement which  would  not  discriminate  against  his  own  state.  His 
opposition  drove  him  still  farther  from  the  camp  of  the  leading  Fed- 
eralists. He  denied  that  the  Constitution  required  the  assumption 
of  state  debts.  The  subject  had  been  discussed  in  the  Constitutional 
Convention,  he  said,  but  no  action  had  been  taken. 

While  Congress  was  debating  issues  of  the  public  credit,  Thomas 
Jefferson,  who  had  recently  returned  from  Paris  where  he  had  served 
for  some  time  as  American  minister,  came  to  New  York  to  take  up  his 
duties  as  Secretary  of  State.  For  a  time  he  watched  from  the  side- 

™Ibid.,  pp.  1257,  1271.  M/Wd.,  p.  1311.        13Calder  v.  Bull,  3  Dallas  386  (1798). 

18  Annals  of  Congress,  1st  Cong.,  2d  sess.,  1344.          u  Ibid.,  p.  1339. 
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lines  the  battle  over  the  assumption  of  state  debts.  No  doubt  he  was 
fully  aware  of  the  state  and  sectional  issues  involved  and  of  the  spec- 
ulation in  government  securities  which  prevailed  wherever  investment 
capital  was  available.  He  preferred  that  the  states  should  pay  their 
debts  by  levying  their  own  taxes  in  their  own  way,  he  said,  but  he 
saw  "the  necessity  of  yielding  to  the  cries  of  the  creditors  in  certain 
parts  of  the  Union;  for  the  sake  of  the  Union,  and  to  save  us  from 
the  greatest  of  calamities,  the  total  extinction  of  our  credit  in 
Europe."  15  He  was  greatly  pleased  to  learn  of  the  vast  improvement 
in  the  credit  of  the  United  States  in  Amsterdam,  with  the  prospect 
of  the  completion  of  funding  arrangements  for  the  debt.16 

He  was  also  greatly  interested  in  another  controversy  in  Congress 
which  seemed  to  have  no  particular  relation  to  the  assumption  of 
debts.  The  subject  was  the  location  of  the  national  capital.  Con- 
gress continued  to  wrangle  over  that  subject.  It  was  generally  ex- 
pected that  the  capital  would  be  moved  to  some  point  south  of  New 
York,  but  a  sufficient  majority  could  not  be  secured  to  locate  it  at 
Philadelphia  or  Baltimore  or  at  other  points  in  the  central  states. 
Georgetown,  on  the  Potomac,  the  border  between  Virginia  and  Mary- 
land, was  being  seriously  considered.  The  Virginians,  realizing,  no 
doubt,  that  this  was  the  southernmost  position  which  had  any  chance 
of  being  chosen,  were  strongly  in  favor  of  Georgetown.  Jefferson 
remarked  avidly  that  locating  the  capital  there  would  "vivify  our  agri- 
culture and  commerce  by  circulating  through  our  state  an  additional 
sum  every  year  of  half  a  million  of  dollars."  17 

Hamilton,  to  whom  Jefferson  had  not  yet  developed  the  antagonism 
of  later  years,  seems  to  have  consulted  with  Jefferson,  who,  although 
an  executive  rather  than  a  legislative  officer,  was  highly  influential 
with  the  Virginian  delegation.  Hamilton  is  said  to  have  promised 
the  location  of  the  capital  on  the  Potomac  after  an  interim  period  of 
ten  years  at  Philadelphia  if  Jefferson  would  use  his  influence  to  bring 
about  the  assumption  of  state  debts.18  Whatever  the  details,  it  is  clear 
from  the  records  that  both  Jefferson  and  Madison  consented  to  the 
compromise  which  had  been  worked  out.  They  fell  into  line  re- 
luctantly, however,  and  their  repressed  resentment  concerning  the 
assumption  of  state  debts  added  to  the  vigor  of  their  opposition  to 
other  phases  of  Hamilton's  financial  program. 

18  The  Writings  of  Thomas  Jefferson   (Library  ed.,  20  vols.,  1903),  VIII,  43-44. 

"Ibid.,  p.  46.  17Ibid.f  p.   53. 

18  Claude  G.  Bowers,  Jefferson  and  Hamilton  (1925),  pp.  64-67. 


72  THE     PROGRAM     OF     THE     NEW     GOVERNMENT 

A  NATIONAL  BANK 

The  next  segment  of  that  program  was  presented  on  December  13, 
1790,  shortly  alter  Congress  had  assembled  for  another  session,  in  the 
form  of  a  "report  on  a  national  bank."  10  A  national  bank,  he  argued, 
would  give  three  principal  advantages  to  the  government.  First,  it 
would  augment  the  active  or  productive  capital  of  the  country.  Sec- 
ondly, it  would  facilitate  the  efforts  of  the  government  to  obtain 
pecuniary  aid,  especially  in  sudden  emergencies.  Thirdly,  it  would 
facilitate  the  payment  of  taxes.  There  were  at  present,  he  said,  only 
three  banks  in  the  United  States,  none  of  which  was  equipped  to  per- 
form the  necessary  functions.  He  therefore  proposed  the  establish- 
ment of  a  new  national  bank  with  the  power  to  open  offices  or,  in 
modern  terminology,  branches  wherever  its  officers  should  think  fit 
within  the  United  States. 

Hamilton's  proposal  was  warmly  supported  by  the  financial  in- 
terests of  the  country.  It  co-ordinated  well  with  the  funding  of  the 
public  debt  and  the  assumption  of  state  debts  for  payment  by  the 
federal  government.  A  measure  to  carry  the  proposal  into  effect 
passed  the  Senate  with  little  difficulty.  In  the  House  of  Representa- 
tives, however,  it  met  serious  opposition.  James  Madison  broke  with 
his  leading  co-author  in  the  writing  of  The  Federalist,  and  challenged 
the  constitutionality  of  the  establishment  of  a  national  bank.20 

In  spite  of  Madison's  opposition,  the  bill  passed  the  House  of  Rep- 
resentatives by  a  vote  of  39  to  20.  It  was  sent  to  the  President  for  his 
approval.  He,  having  heard  of  the  constitutional  arguments  against 
the  bill,  consulted  with  Madison  and  with  the  Attorney  General, 
Edmund  Randolph,  and  the  Secretary  of  State,  Thomas  Jefferson. 
Randolph  and  Jefferson  agreed  with  Madison  that  the  bill  was  uncon- 
stitutional. The  text  of  Randolph's  argument  is  not  available.  Jeffer- 
son contended  that  the  power  to  establish  a  national  bank  was  not 
among  the  express  powers  given  by  the  Constitution,  and  he  denied 
that  the  power  "to  make  all  laws  necessary  and  proper  for  carrying  into 
execution  the  enumerated  powers"  could  be  legitimately  interpreted 
to  support  such  a  measure.  Even  if  the  bank  was  found  expedient 
for  the  performance  of  the  enumerated  functions,  he  denied  that  it 
was  necessary  for  their  performance.  He  thought  it  must  be  neces- 
sary as  well  as  convenient  if  it  was  to  be  constitutional.  The  veto 
power  of  the  President,  he  said,  was  the  shield  provided  by  the  Consti- 
tution to  protect  against  invasions  by  Congress.  It  was  to  protect  the 

™ Annals  of  Congress,  1st  Cong.,  3d  sess.,  2082-2112.  ™ Ibid.,  p.  1951. 
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right  of  the  executive,  of  the  judiciary,  and  of  the  states  and  the  state 
legislatures.  The  present  was  a  case  of  a  right  remaining  exclusively 
with  the  states.  The  right  involved  was  one  of  those  intended  by  the 
Constitution  to  be  placed  under  its  protection. 

Jefferson  was  cautious,  however.  As  if  seeking  to  avoid  the  estab- 
lishment of  a  barrier  between  himself  and  his  chief  should  the  Presi- 
dent decide  against  him,  he  closed  his  opinion  with  the  following 
paragraph  which  has  constitutional  significance  in  its  own  right,  apart 
from  the  subject  of  the  bank  and  the  doctrine  of  implied  powers: 

It  must  be  added,  however,  that  unless  the  President's  mind  on  a 
view  of  everything  which  is  urged  for  and  against  this  bill  is  tolerably 
clear  that  it  is  unauthorized  by  the  Constitution;  if  the  pro  and  the 
con  hang  so  even  as  to  balance  his  judgment,  a  just  respect  for  the 
wisdom  of  the  legislature  would  naturally  decide  the  balance  in  favor 
of  their  opinion.  It  is  chieliy  for  cases  where  they  are  clearly  misled 
by  error,  ambition,  or  interest,  that  the  Constitution  has  placed  a 
check  in  the  negative  of  the  President.21 

With  the  opinions  of  the  Attorney  General  and  the  Secretary  of 
State  before  him,  the  President  turned  to  Hamilton  for  his  opinion 
on  the  subject  of  constitutionality,  which  he  had  not  discussed  in  his 
report  to  the  House  of  Representatives.  Hamilton  now  wrote  a  long 
opinion  rebutting  the  arguments  of  the  other  two  officials  and  de- 
fending the  constitutionality  of  his  bill.  As  a  shrewd  Federalist,  he 
argued  in  terms  of  logic  and  principles  of  government,  rather  than  in 
terms  of  the  intentions  of  the  men  who  drafted  the  Constitution. 
The  Constitution  gave  implied  powers,  he  contended,  as  well  as  ex- 
press powers,  and  the  former  were  as  effectually  delegated  as  the  lat- 
ter. He  added  "for  the  sake  of  accuracy"  that  there  was  another  class 
of  powers  which  might  be  properly  denominated  resulting  powers; 
that  is,  powers  which  would  be  a  result  from  the  whole  mass  of  powers 
of  the  government  and  from  the  nature  of  political  society.  He  con- 
tended that  the  power  to  establish  a  corporation,  in  this  case  a  bank- 
ing corporation,  was  clearly  implied.  He  denied  that  a  power  which 
was  necessary  within  the  meaning  of  the  Constitution  had  to  be  one 
without  which  a  given  function  could  not  be  performed  at  all.  The 
word  necessary,  lie  said,  often  meant  no  more  than  needful,  requisite, 
incidental,  useful,  or  conducive  to.  With  this  definition  in  mind,  he 
had  no  doubt  that  a  national  bank  was  necessary  for  the  performance 
of  a  number  of  essential  governmental  functions.22 

21  Jefferson,  op.  cit.,  Ill,  153. 

82  For  Hamilton's  opinion  see  The   Works  of  Alexander  Hamilton  (D.  C.  Hamilton 
ed.,  7  vols.,  1850-1851),  IV,  104-138. 
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Hamilton  debated  the  question  from  all  angles,  laying  out  in  some 
cases  almost  word  for  word  the  material  to  be  used  by  Chief  Justice 
Marshall  in  1819  in  upholding  the  power  of  Congress  to  charter  a 
bank.28  The  President  signed  the  bill,  apparently  convinced  by  Ham- 
ilton's argument.  The  bank  was  established  and  it  performed  its 
function  for  the  period  of  twenty  years  during  which  its  charter  was 
scheduled  to  run.  Its  constitutionality  was  never  directly  challenged 
in  the  courts.  It  was  only  after  the  establishment  of  its  successor 
some  years  after  the  charter  of  this  bank  had  expired  that  a  case  was 
taken  to  the  Supreme  Court  and  the  opportunity  was  given  to  Chief 
Justice  Marshall  to  read  Hamilton's  argument  into  the  constitutional 
law  of  the  country. 

THE  REVENUE  SYSTEM 

The  "Act  to  incorporate  the  subscribers  to  the  bank  of  the  United 
States'*  was  approved  February  25,  1791."*  On  March  3,  following, 
another  measure  was  approved  which  constituted  an  important  seg- 
ment of  Hamilton's  program.  It  revised  the  duties  laid  upon  dis- 
tilled spirits  imported  from  abroad  and  provided  for  the  collection  of 
duties  on  spirits  distilled  within  the  United  States.125  The  importance 
of  the  measure  was  not  merely  in  the  immediate  provision  of  addi- 
tional revenue,  but  in  the  establishment  of  a  precedent  for  raising 
revenue  by  the  collection  of  duties  or,  as  they  were  more  commonly 
called,  excise  taxes,  on  the  production  of  commodities  within  the 
United  States.  From  the  point  of  view  of  strategy  it  was  well  to 
establish  the  precedent  of  collecting  excise  taxes,  even  though  for  the 
time  being  it  might  have  been  possible  to  raise  the  needed  revenue 
by  duties  on  imports  alone. 

The  measure  was  important,  furthermore,  because  the  excises  pro- 
vided for  were  collected  initially  from  farmers  in  certain  sections  of 
the  country  rather  than  from  merchants  or  from  manufacturers  in  the 
modern  sense  of  the  term.  Because  of  transportation  difficulties, 
many  western  farmers  were  able  to  market  grain  only  in  the  compact 
form  of  liquor.  Always  restless  under  authority,  they  were  enraged 
at  interference  with  their  mode  of  livelihood  by  the  new  scheme  of 
taxation.  Instead  of  submitting  peaceably,  they  tarred  and  feathered 
and  otherwise  mistreated  collectors  sent  out  by  the  government.  The 
administration  recognized  this  first  important  challenge  to  its  author- 

28  See  McCulloch  v.  Maryland,  4  Wheaton  316   (1819). 
24 1  Stat.  191.  *  1  Stat.  199. 
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ity.  The  President  called  for  volunteers,  organized  a  small  army, 
and,  accompanied  by  Hamilton,  moved  westward  from  Philadelphia, 
then  the  capital  of  the  United  States,  into  Pennsylvania  to  suppress 
what  was  called  the  Whiskey  Rebellion. 

The  rebels  were  dispersed,  order  was  restored,  and  the  revenue  was 
collected  thereafter  without  particular  disturbance,  save  always  for 
illicit  manufacturers  who  continued  to  inhabit  some  of  the  wilder 
and  more  mountainous  regions.  The  precedent  of  enforcing  the 
law  in  the  face  of  resistance  did  much  for  the  firm  entrenchment  of 
the  federal  system.  The  taxing  of  western  farmers,  however,  and  the 
somewhat  ruthless  enforcement  of  law  against  them,  had  the  effect  of 
deepening  the  separation  between  the  farming  and  debtor  groups,  on 
the  one  hand,  and  financiers,  merchants,  and  manufacturers,  on  the 
other.  It  aided  in  solidifying  the  ranks  of  what  was  to  be  known  as 
Jeffersonian  Democracy. 

Other  taxing  measures  revealed  the  same  economic  cleavages  and 
led  also  to  discussion  of  the  important  question  of  the  difference  be- 
tween direct  and  indirect  taxes.  Direct  taxes  were  required  by  the 
Constitution  to  be  apportioned  among  the  states  according  to  popula- 
tion. Indirect  taxes,  instead  of  being  measured  by  the  population  of 
the  states,  were  to  be  applied  uniformly  without  reference  to  state 
lines.  It  seems  to  have  been  generally  understood  that  taxes  on  land 
and  poll  taxes  were  direct.  Members  of  Congress  questioned  whether 
these  were  the  only  ones  that  might  be  so  classified,  or  whether  some 
of  the  proposed  excise  taxes  were  also  direct.  If  they  were  direct, 
the  burden  would  have  to  be  divided  according  to  population,  whereas, 
if  they  were  indirect,  the  burden  would  rest  upon  the  subject  taxed 
without  reference  to  the  distribution  of  population.20  In  1794,  Con- 
gress enacted  a  measure  laying  duties  "upon  carriages  for  the  con- 
veyance of  persons."27  It  provided  for  the  collection  of  duties  at  cer- 
tain rates  upon  carriages  kept  for  personal  use  or  for  hire,  with  the 
exception  of  carriages  chiefly  employed  for  husbandry  or  for  transport- 
ing goods,  wares,  merchandise,  produce,  or  commodities.  As  phrased, 
it  bore  most  heavily  upon  wealthier  groups  in  the  country,  since  in 
those  days  the  people  who  kept  carriages  merely  for  pleasure  and 
personal  transportation  were  relatively  few.  When  the  measure  was 
under  consideration  in  the  House  of  Representatives,  Madison,  who 
was  becoming  a  consistent  opponent  of  Hamilton  and  his  program, 

20  Annals  of  Congress,  3d  Cong.,  1st  sess.,  652-653. 
27 1  Stat.  373. 
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objected  to  the  tax  on  carriages  as  an  unconstitutional  measure.28  Al- 
though his  argument  was  not  reported,  there  is  reason  for  believing 
that  his  opposition  was  based,  not  upon  concern  for  wealthy  tax- 
payers, but  upon  dislike  of  excise  taxes  in  general.20 

In  any  event,  a  suit  was  instituted  soon  afterward  in  the  United 
States  circuit  court  in  Virginia  for  the  avowed  purpose  of  testing  the 
constitutionality  of  the  tax.  Trial  by  jury  was  waived,  and  the  parties 
to  the  suit  seem  to  have  agreed  upon  a  highly  fictitious  state  of  facts. 
Under  the  Judiciary  Act  the  circuit  court  could  take  jurisdiction  in 
the  case  only  if  at  least  two  thousand  dollars  was  involved.  The  tax 
on  one  carriage  of  the  type  owned  by  the  litigant  seems  to  have  been 
sixteen  dollars.  The  statement  of  facts  averred  that  Hylton,  the 
person  involved,  kept  the  ridiculous  number  of  one  hundred  and 
twenty-five  carriages  for  his  own  private  use.  That  number  of  car- 
liages,  with  a  tax  of  sixteen  dollars  on  each,  raised  the  amount  to  the 
necessary  two  thousand  dollars."0 

Judges  in  the  circuit  court  divided  on  the  constitutional  question. 
The  agreement  in  the  circuit  court  had  provided  that  if  the  decision 
was  against  Hylton,  the  judgment  could  be  discharged  by  the  payment 
of  sixteen  dollars.  Hylton  lost  his  enthusiasm  for  the  litigation,  and 
preferred  to  pay  the  sixteen  dollars  rather  than  incur  the  additional 
expense  of  an  appeal  to  the  Supreme  Court.  The  government,  in 
order  to  have  the  question  properly  settled,  felt  it  advisable  to  pay 
counsel  to  argue  both  sides  of  the  question  in  the  higher  court.™  The 
Attorney  General,  arguing  in  defense  of  the  constitutionality  of  the 
tax,  was  supported  by  special  counsel  in  the  person  of  Alexander 
Hamilton,  who  had  recently  resigned  as  Secretary  of  the  Treasury. 
He  was  in  ill  health,  but  he  was  speaking  in  defense  of  his  financial 
program,  and  one  of  the  judges  reported  that  he  spoke  with  astonish- 
ing ability.32 

Although  the  Supreme  Court  consisted  of  six  justices  when  the 
membership  was  full,  the  case  was  argued  before  only  three  justices  — 
Iredell,  Paterson,  and  Chase.  Justice  Wilson  did  not  participate  be- 
cause he  had  been  a  member  of  the  circuit  court  in  the  decision  of 
the  case  below.  Justice  Gushing  was  ill.  The  new  Chief  Justice, 

28  Annals  of  Congress,  3d  Cong.,  1st  sess.,  730.  ^See,  for  example,  ibid.,  p.  622. 

80  See  the  statement  of  the  case,  Hylton  v.  United  States,  3  Dallas  171    (1796). 

81  See  Charles  Warren,  The  Supreme  Court  in  United  States  History  (rev.  eel.,  2  vols., 
1926),  I,  147-148. 

32  Ibid.,  p.  148. 
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Oliver  Ellsworth,  took  his  seat  after  the  date  of  the  argument  and  was 
not  qualified  to  participate  in  the  decision. 

Each  of  the  three  justices  wrote  an  opinion  in  the  case,  according  to 
the  custom  of  the  time.  They  were  obviously  bewildered  by  the 
question  as  to  what  constituted  a  direct  tax  within  the  meaning  of  the 
Constitution.  Justice  Chase  even  remarked  that  he  believed  some 
taxes  might  be  both  direct  and  indirect  at  the  same  time.  All  con- 
curred, however,  in  upholding  the  tax  as  an  indirect  tax.83 

The  variously  phrased  conclusions  of  the  justices  that  direct  taxes 
within  the  meaning  of  the  Constitution  were  limited  to  capitation 
taxes  and  taxes  on  land  represented  the  position  of  the  Supreme  Court 
for  almost  a  century.  It  left  the  way  open  for  the  collection  of  such 
excise  taxes  as  the  federal  government  saw  fit  to  levy  as  long  as  they 
were  uniformly  applied.  The  decision  was,  therefore,  a  substantial 
victory  for  Hamilton  and  his  financial  system.  It  was  only  in  con- 
nection with  the  income-tax  controversy  of  the  eighteen-nineties  that 
the  Court,  by  a  bare  majority,  classified  income  taxes  as  direct  taxes 
which  could  be  levied  only  in  terms  of  the  rule  of  apportionment.34 

THE  CONTROL  OF  FOREIGN  AFFAIRS 

The  establishment  of  the  prestige  of  the  new  government  in  foreign 

83  3  Dallas    174. 

34  In  1798,  when  the  country  was  badly  in  need  of  funds  in  preparation  for  possible 
war  with  Fiance,  Congress  added  a  diiect  tax  to  the  existing  forms  of  revenue  and  pro- 
vided for  its  apportionment  according  to  population  among  the  sixteen  states  then  com- 
prising the  Union.  (1  Stat.  597.)  The  sum  of  two  million  dollars  was  to  be  raised  on 
the  basis  of  an  assessment  of  lands,  houses,  and  slaves.  The  measure  was  resented  by 
tanners  and  added  to  the  unpopularity  of  the  Federalists,  who  were  responsible  for  it. 
A  icbellion  against  collection  of  the  tax,  reminiscent  of  the  Whiskey  Rebellion,  occurred 
in  one  section  of  Pennsylvania.  (See  John  B.  McMaster,  History  of  tJic  People  of  the 
United  States  [8  vols.,  1883-1913],  II,  434-438.)  The  rebellion  was  put  down,  but  the 
experience  with  the  direct  tax  did  not  recommend  it  as  a  satisfactoiy  form  of  raising 
revenue.  The  Republicans  tried  it  dining  the  Wai  of  1812,  but  there  was  obvious 
inequity  in  measuiing  a  tax  on  property  partly  by  population  rather  than  by  the  amount 
or  value  of  the  property  taxed.  This  and  other  reasons  discouraged  the  use  of  direct 
taxes  with  the  result  that  duties  on  imports  and  excises  were  the  principal  forms  of 
federal  revenue  until  the  taxation  of  income  began  to  compete  with  them. 

The  carriage-tax  decision  was  important  in  another  respect.  It  was  the  first  case  in 
which  the  Supreme  Court  weighed  carefully  the  constitutionality  of  an  act  of  Congress. 
On  this  point  Justice  Chase  remarked,  "As  I  do  not  think  the  tax  on  carriages  is  a  direct 
tax,  it  is  unnecessary,  at  this  time,  for  me  to  determine  whether  this  Court  constitu- 
tionally possesses  the  power  to  declare  an  act  of  Congress  void,  on  the  ground  of  its 
being  made  contrary  to,  and  in  violation  of,  the  Constitution;  but  if  the  Court  have 
such  power,  I  am  free  to  declare  that  I  will  never  exercise  it  but  in  a  very  clear  case." 
(3  Dallas  175.)  The  institution  of  judicial  review  was  not  yet  clearly  established,  but 
its  possibilities  were  being  seriously  weighed  and  it  needed  only  a  clear  case  and  a 
persuasive  statement  to  make  it  a  part  of  the  permanent  equipment  of  the  government. 
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affairs  was  a  delicate  task.  Thomas  Jefferson,  as  Secretary  of  State, 
had  to  struggle  to  avoid  embarrassing  involvements,  even  with  France, 
the  former  ally  of  the  United  States.  Referring  in  1790  to  a  possible 
war  between  Spain  and  England,  he  predicted  that  France  would  also 
become  involved.  "In  that  case/'  he  said,  "I  hope  the  new  world  will 
fatten  on  the  follies  of  the  old.  If  we  can  but  establish  the  armed 
neutrality  for  ourselves,  we  must  become  the  carriers  for  all  parties 
as  far  as  we  can  raise  vessels/'  **  On  another  occasion  he  wrote  that 
"there  will  be  war  enough  to  insure  us  great  prices  for  wheat  for  years 
to  come,  and  if  we  are  wise  we  shall  become  wealthy/' 36 

War  broke  out  between  England  and  France  in  1793,  but  the  hopes 
of  the  United  States  for  peaceful  enrichment  were  speedily  dashed. 
The  British  government  declared  subject  to  seizure  the  ships  of  all 
neutrals  trading  with  the  French  West  Indies.  Vessels,  cargoes,  and 
seamen  were  captured  by  the  British  in  large  numbers  and  impressed 
into  their  own  service.  The  United  States  seemed  helpless  in  the 
situation,  unless  it  went  to  war  in  defense  of  its  commercial  interests, 
and  the  prospect  of  success  in  such  a  war  was  not  bright.  There  was 
much  friction  between  the  United  States  and  Great  Britain  on  other 
grounds.  Many  of  the  states  during  the  Revolutionary  War  had 
eagerly  confiscated  or  sequestered  debts  owed  by  their  citizens  to  sub- 
jects of  the  King.  The  treaty  of  peace  with  Great  Britain,  signed  in 
1783,  provided  that  no  legal  barrier  was  to  stand  in  the  way  of  the 
collection  of  debts  owed  to  British  subjects.  Most  of  the  Americans 
had  refused  to  pay,  however,  and  the  creditors  were  unable  to  use  the 
state  courts  for  bringing  suit.  Because  these  debts  remained  unpaid, 
the  British  retained  possession  of  trading  posts  in  the  West,  which  by 
the  treaty  they  had  agreed  to  surrender,  and  continued  to  take  from 
that  section  of  the  country  large  quantities  of  valuable  furs. 

The  Federalists  knew  that  the  United  States  was  not  equipped 
financially  or  otherwise  to  participate  in  another  war.  As  between 
England  and  France,  furthermore,  the  sympathies  of  many  of  them 
were  deeply  linked  with  England,  and  they  were  bitterly  hostile  to 
the  bloody  regime  now  governing  France  under  the  symbol  of  Lib- 
erty, Equality,  and  Fraternity.  The  Anti-Federalists,  on  the  other 
hand,  or  the  Republicans,  as  they  were  coming  to  be  called,  sympa- 
thized predominantly  with  France.  Amid  noteworthy  debates  be- 
tween Hamilton  and  Jefferson  as  to  the  scope  of  presidential  powers 
over  foreign  affairs,  Washington,  in  spite  of  treaty  obligations  to 

86  Jefferson,  op.  cit.,  VIII,  61.  *»  Ibid.,  p.  64. 


THE  PROGRAM  OF  THE  NEW  GOVERNMENT     79 

France,  issued  what  was  in  effect  a  proclamation  of  neutrality.  He 
sent  Chief  Justice  John  Jay  to  England  to  work  out  a  treaty  dealing 
with  commercial  problems  generally,  the  carrying  of  contraband,  the 
debts  owed  to  British  subjects,  the  occupancy  of  the  trading  posts  in 
the  West,  and  other  points  of  friction  between  the  two  countries. 

The  Republicans  were  opposed  originally  to  the  attempt  to  work 
out  a  treaty  with  Great  Britain.  They  were  enraged  when  Jay  re- 
turned with  a  treaty  which  has  been  called  "the  most  humiliating 
compact  into  which  America  ever  entered."  37  The  British  repre- 
sentatives felt  that  they  had  the  upper  hand  and  they  refused  to  make 
any  important  concessions.  The  United  States  was  defeated  on  al- 
most every  important  point.  The  British,  by  contrast,  secured  the 
right  of  tree  navigation  and  trading  on  the  Mississippi;  an  agreement 
that  the  United  States  would  pay  all  debts  due  from  American  citizens 
to  British  creditors;  the  freedom  of  all  American  ports  to  British 
vessels,  with  a  pledge  to  lay  no  further  restrictions  on  British  com- 
merce; and  other  privileges  which  were  regarded  by  many  Americans 
as  deeply  humiliating.  By  means  of  the  treaty,  war  with  Great 
Britain  was  averted  and  orderly  relationships  between  the  two  coun- 
tries were  provided  for,  even  though  at  the  expense  of  the  claims  of 
the  United  States.  Little  more  could  be  said  for  the  treaty  when  it 
was  brought  back  for  the  approval  of  the  Senate  and  of  the  country. 

The  publication  of  the  treaty  brought  a  nation-wide  storm  of  pro- 
test. Jay  was  burned  in  effigy  in  town  after  town.  Hamilton  was 
stoned  in  New  York  when  he  tried  to  make  a  speech  on  the  subject. 
President  Washington  was  attacked  with  almost  equal  bitterness,  but 
he  presented  the  treaty  to  the  Senate  for  action.  Jefferson,  who  in  the 
meantime  had  resigned  as  Secretary  of  State,  opposed  the  treaty  and 
saw  the  issues  working  toward  a  firmer  consolidation  of  the  Republi- 
can party,  of  which  he  was  to  be  the  head,  while  Hamilton  issued  a 
series  of  public  letters  M  defending  the  treaty  both  on  grounds  of  policy 
and  constitutionality.  The  Senate  approved  it  after  some  two  weeks 
of  secret  debate. 

The  treaty  was  signed  by  the  President  on  August  12,  1795,  but  the 
controversy  over  it  raged  for  almost  another  year.  In  March,  1796,  a 
motion  was  offered  in  the  House  of  Representatives  to  ask  the  Presi- 
dent to  lay  before  the  House  a  copy  of  the  instructions  given  to  John 

37  Albert  J.  Beveridge,  The  Life  of  John  Marshall  (4  vols.,  1916-1919),  II,  114. 
38 "Camillus,"  The  Works  of  Alexander  Hamilton   (Lodge  ed.,  9  vols.,  1885-1886),  IV, 
371-524, 
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Jay  when  lie  was  sent  abroad  to  make  the  treaty,  together  with  the 
correspondence  and  other  documents  relative  to  it.  The  motion  was 
supported  by  the  enemies  of  the  treaty  and  opposed  by  its  friends. 
Questions  were  asked  as  to  whether  the  purpose  of  the  motion  was  to 
institute  impeachment  proceedings,  but  the  proponents  declined  to 
give  their  reasons.  The  motion  was  debated  over  a  period  of  weeks. 
Its  focus  was  quickly  shifted,  however,  to  the  question  of  the  constitu- 
tional power  of  the  House  of  Representatives  with  reference  to  the 
making  of  treaties. 

The  making  of  the  treaty  threatened  the  prerogatives  of  the  House 
of  Representatives  in  at  least  two  respects.  It  provided  for  the  regu- 
lation of  commerce  between  the  United  States  and  Great  Britain,  for 
example,  whereas  the  Constitution  provided  that  Congress  should 
have  the  power  to  regulate  commerce  with  foreign  nations.  The 
treaty,  in  this  respect  and  in  others,  was  regarded  by  some  as  an  un- 
constitutional usurpation  of  legislative  power.  In  the  second  place 
the  treaty  provided  for  the  ascertainment  of  pre-Revolutionary  debts 
due  from  Americans  to  British  subjects  and  for  the  payment  of  those 
debts  by  the  United  States.  The  Constitution  provided  that  no  pay- 
ments should  be  made  from  the  Treasury  of  the  United  States  except 
pursuant  to  appropriations  made  by  law.  If  the  treaty  was  binding 
on  all  parties,  it  put  the  House  of  Representatives  under  an  obliga- 
tion to  vote  appropriations  which  the  members  might  not  be  willing 
to  authorize.  Could  members  of  the  House  be  coerced  in  this  matter 
or  had  they  a  right  to  refuse  to  pass  the  necessary  legislation,  even 
though  their  refusal  would  have  the  effect  of  defeating  the  treaty? 
The  question  was  extremely  important;  for,  unless  some  limit  to  the 
treaty-making  power  could  be  found,  it  would  be  possible  for  the 
President  and  the  Senate  virtually  to  supplant  the  authorized  form  of 
legislation  by  Congress  wherever  a  treaty  with  a  foreign  power  could 
be  agreed  upon.  On  the  other  hand,  the  Constitution  clearly  gave 
to  the  President  and  the  Senate  the  power  to  make  treaties,  and  it 
provided  that  treaties,  along  with  the  Constitution  and  laws,  should 
be  die  supreme  law  of  the  land.  Failure  to  carry  out  a  treaty  would 
constitute  a  violation  of  public  law  and  public  morality. 

Madison  aligned  himself  with  the  enemies  of  the  treaty.  His 
analysis  of  the  treaty-making  power  narrowed  that  power  far  below 
the  level  claimed  for  it  by  the  Federalists.  If  the  treaty  power  alone, 
he  said,  could  perform  any  one  act  for  which  the  authority  of  Con- 
gress was  required  by  the  Constitution,  it  might  perform  every  act 
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for  which  the  authority  ot  that  part  of  the  government  was  required. 
Congress  had  the  power  to  regulate  trade,  to  declare  war,  to  raise 
armies,  to  levy  taxes,  to  borrow  and  appropriate  money,  and  to  per- 
form other  functions.  If  by  treaty,  as  paramount  to  the  legislative 
power,  the  President  and  the  Senate  could  regulate  trade,  they  could 
also  declare  war,  they  could  raise  armies  to  carry  on  war,  and  they 
could  procure  money  to  support  armies.  According  to  the  doctrine 
now  maintained,  the  United  States,  by  means  of  an  alliance  with  a 
foreign  power,  might  be  driven  into  a  state  of  war  by  the  President 
and  Senate,  contrary  both  to  the  sense  of  the  legislature  and  to  the 
letter  and  spirit  of  the  Constitution. 

He  rejected  the  contention  that  a  treaty  was  paramount  to  all  other 
acts  of  government.  He  took  the  position  that,  while  the  President 
and  the  Senate  had  the  power  of  making  treaties,  Congress  was  under 
obligation  to  exercise  its  own  judgment  in  the  matter  of  giving  sanc- 
tion and  co-operation  in  instances  where  the  Constitution  had  given 
express  and  specified  powers  to  the  legislature.  The  House,  in  its 
legislative  capacity,  he  said,  must  exercise  its  reason.  It  must  delib- 
erate, for  deliberation  was  implied  in  legislation.  If  the  Constitu- 
tion put  the  House  under  obligation  to  carry  all  treaties  into  effect,  it 
would  no  longer  exercise  a  legislative  power.  It  would  be  the  mere 
instrument  of  the  will  of  another  department,  and  would  have  no  will 
of  its  own.30 

The  debate  on  the  constitutional  question  ranged  widely  over  the 
subject.  When  the  House  returned  to  the  question  before  it,  that  of 
asking  the  President  to  submit  copies  of  instructions,  correspondence, 
and  other  documents  relative  to  the  treaty  excepting  such  as  might 
not  properly  be  disclosed,  the  resolution  was  passed  by  a  vote  of  62 
to  37.40 

The  President  responded  with  a  flat  refusal  in  a  document  which 
constituted  an  important  precedent.  The  nature  of  foreign  negoti- 
ations required  caution,  he  said,  and  their  success  must  often  depend 
on  secrecy.  One  reason  for  vesting  the  power  of  making  treaties  in 
the  President  and  the  Senate  had  been  to  limit  knowledge  of  negoti- 
ations to  a  small  number  of  people.  It  would  establish  a  dangerous 
precedent  to  admit  a  right  in  the  House  of  Representatives  to  demand 
and  to  have  as  a  matter  of  course  all  the  papers  respecting  a  nego- 
tiation with  a  foreign  power.  The  papers  asked  for  could  not  relate 

89  For  Madison's  address  see  Annals  of  Congress,  4th  Cong.,  1st  sess.,  487-495. 
"Ibid.,  p.  759. 
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to  any  purpose  under  the  cognizance  ot  the  House  ot  Representatives 
except  that  of  an  impeachment,  which  was  not  mentioned  in  the  reso- 
lution. He  had  never  doubted  that  the  power  of  making  treaties  was 
exclusively  vested  in  the  President  by  and  with  the  advice  and  con- 
sent of  the  Senate,  and  that  every  treaty  so  made  and  promulgated 
became  the  law  of  the  land.  Every  House  of  Representatives,  he  said, 
had  therefore  acquiesced  in  that  interpretation.  He  offered  what  he 
considered  ample  evidence  to  support  it.  He  concluded: 

As,  therefore,  it  is  perfectly  clear  to  my  understanding  that  the 
assent  of  the  House  of  Representatives  is  not  necessary  to  the  validity 
of  a  treaty;  as  the  treaty  with  Great  Britain  exhibits  in  itself  all  the 
objects  requiring  legislative  provision,  and  on  these  the  papers  called 
for  can  throw  no  light;  and  as  it  is  essential  to  the  new  administration 
of  the  government  that  the  boundaries  fixed  by  the  Constitution  be- 
tween the  different  departments  should  be  preserved  —  a  just  regard 
to  the  Constitution  and  to  the  duty  of  my  ollice,  under  all  the  circum- 
stances of  this  case,  forbid  a  compliance  with  your  request.41 

The  Republican  members  of  the  House  were  enraged  at  the  Presi- 
dent's blunt  refusal  of  their  request.  Madison  wrote  angrily  to 
James  Monroe: 

I  have  no  doubt  that  the  advice,  and  even  the  message  itself,  were 
contrived  in  New  York,  where  it  was  seen  that  if  the  rising  force  of 
the  Republicans  was  not  crushed,  it  must  speedily  crush  the  British 
party,  and  that  the  only  hope  of  success  lay  in  favoring  an  open 
rupture  with  the  President.43 

The  House  compressed  its  indignation  into  a  resolution  saying  that 
the  House  of  Representatives  did  not  claim  any  agency  in  making 
treaties,  but  that,  when  a  treaty  stipulated  regulations  on  any  ot  the 
subjects  submitted  by  the  Constitution  to  the  power  of  Congress,  it 
must  depend  for  its  execution,  as  to  such  stipulations,  on  a  law  or 
laws  to  be  passed  by  Congress.  It  was  the  constitutional  right  and 
duty  of  the  House  of  Representatives  in  all  such  cases  to  deliberate  on 
the  expediency  or  inexpediency  of  carrying  such  a  treaty  into  effect, 
and  to  determine  and  act  thereon  as  in  their  judgment  might  be 
most  conducive  to  the  public  good.  It  was  further  resolved  that  it 
was  not  necessary  to  the  propriety  of  any  application  from  the  House 
to  the  Executive  for  information  which  might  relate  to  any  consti- 

«/&«.,  pp.  760-762. 

42  Letters  and  Other  Writings  of  James  Madison,  Fourth  President  of  the  United  States 
(4  vols.,  1884),  II,  97. 
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tutional  functions  of  the  House  that  the  purpose  for  which  such  in- 
formation might  be  wanted  or  to  which  it  might  be  applied  should 
be  stated  in  the  application/3 

On  the  whole,  the  President  came  off  best  in  the  exchange.  His 
language  may  have  been  more  abrupt  than  was  necessary,  but  he 
established  the  precedent  of  withholding  from  Congress  information 
which  he  recognized  no  constitutional  obligation  to  give. 

Legislation  in  support  of  the  Jay  Treaty  was  reluctantly  enacted," 
but  its  enforcement  did  not  settle  the  constitutional  question  as  to  the 
power  of  the  House  of  Representatives  with  reference  to  the  making 
of  treaties.  Debate  on  that  question  continued  down  through  the 
years.  It  came  to  be  recognized  that,  whatever  the  moral  obligation 
involved,  Congress  was  under  no  constitutional  obligation  to  enact 
legislation  in  support  of  treaties  already  made,  or  to  avoid  the  enact- 
ment of  legislation  in  conflict  with  such  treaties.  Purely  legislative 
powers  were  exercised  through  the  process  of  making  treaties,  but  the 
fears  of  Madison  and  others  that  Congress  might  be  superseded  by 
the  President  and  the  Senate  were  justified  only  to  a  limited  extent. 
In  1920,  the  Supreme  Court  held  that  a  treaty  based  on  the  authority 
of  the  United  States  might  give  constitutional  support  to  an  act  of 
Congress  regulating  the  killing  of  transient  wild  birds,  even  though 
a  statute  without  the  benefit  of  such  a  treaty  might  be  unconstitu- 
tional as  an  infringement  of  the  powers  of  the  states.45  That  decision 
opened  the  way  to  an  expansion  of  legislation  through  the  making 
of  treaties  should  the  government  see  fit  to  use  it. 

WARE  V.  HYLTON 

The  outcome  of  the  struggle  in  1795  and  1796  over  the  Jay  Treaty 
was  pro-federal,  pro-Executive,  and  pro-Federalist.  In  the  latter  year 
the  Supreme  Court  handed  down  a  decision  as  to  the  scope  of  the 
treaty-making  power,  which  in  the  minds  of  the  people  aligned  the 
Court  with  the  Federalists  in  Congress  as  proponents  of  a  strong  cen- 
tral government.  The  case  involved  an  attempt  to  collect  debts  in- 
curred by  Virginians  to  creditors  in  England  prior  to  the  Revolu- 
tionary War.  During  the  war  the  legislature  of  Virginia  had  passed 
an  act  sequestering  British  property  and  providing  that  debts  to 
British  subjects  should  be  discharged  by  the  payment  of  the  money 

43  Annals  of  Congress,  4th  Cong.,  1st  sess.,  771-772,  782-783. 

"McMaster,  op.  tit.,  II,  280-281;  Annals  of  Congress,  4th  Cong.,  1st  sess.,  1291. 

46  Missouri  v.  Holland,  252  U.S.  416  (1920). 
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due  into  the  loan  office  of  Virginia.  Under  this  statute  large  sums 
were  turned  over  to  the  state.  The  treaty  of  peace  with  Great  Britain 
provided  that  creditors  on  either  side  should  meet  with  no  legal  im- 
pediment to  the  recovery  of  the  full  value  of  bona-fide  debts  previ- 
ously contracted.  The  treaty  seemed  to  restore  the  rights  of  British 
creditors  which  had  been  impaired  by  the  Virginia  war  measure. 

During  the  period  of  the  Articles  of  Confederation,  the  creditors 
were  unable  to  secure  any  satisfaction  in  the  state  courts,  the  only 
courts  available  for  litigation  of  this  kind.  The  Constitution  adopted 
in  1789,  however,  declared  that  treaties,  along  with  the  Constitution 
and  statutes,  should  be  the  supreme  law  of  the  land,  and  provided  for 
the  establishment  of  a  system  of  federal  courts  with  jurisdiction  in 
controversies  of  this  and  of  many  other  kinds.  As  soon  as  the  courts 
were  established,  a  number  of  suits  by  British  creditors  were  imme- 
diately instituted. 

Ware  v.  Hylton  40  was  a  test  case  brought  in  the  United  States  circuit 
court  in  Virginia.  Prominent  among  counsel  for  the  debtors  was 
Patrick  Henry,  from  the  beginning  a  bitter  opponent  of  the  Constitu- 
tion. Associated  with  him,  oddly  enough,  was  John  Marshall,  who  in 
later  years  derived  fame,  not  from  arguments  such  as  those  urged  in 
this  case  in  behalf  of  state  rights,  but  from  his  strong  defense  of 
nationalism  as  Chief  Justice  of  the  United  States. 

The  lower  court  divided  on  the  issue,  and  the  case  was  appealed  to 
the  Supreme  Court.  In  that  Court,  Justice  Iredell,  one  of  the  five 
justices  then  sitting,  merely  recorded  the  opinion  in  behalf  of  the 
Virginia  debtors  which  he  had  delivered  in  the  circuit  court.  The 
other  four,  each  of  whom  wrote  an  opinion,  agreed  that  Virginia  had 
had  the  right  to  sequester  British  property  during  the  war,  but  held 
that  the  treaty  of  1783  was  paramount  to  the  Virginia  sequestering 
act  and  that  British  subjects,  therefore,  had  a  right  to  recover  the  debt 
from  the  original  debtors,  even  though  equivalent  amounts  had  been 
paid  by  the  debtors  to  the  state  of  Virginia.  The  four  justices  recog- 
nized the  moral  obligation  of  Virginia  to  reimburse  the  debtors,  but 
under  their  decision  the  obligation  of  the  debtors  to  the  British  cred- 
itors was  legal  and  binding,  whether  or  not  the  state  reimbursed 
them. 

This  decision  in  favor  of  British  creditors,  handed  down  at  the 
time  of  the  controversy  over  the  unpopular  Jay  Treaty  with  Great 
Britain,  deepened  the  bitterness  of  debtors  and  anti-English  and  pio- 

"3  Dallas  199  (1796). 
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French  groups  in  the  United  States  toward  the  Federalists,  who 
seemed  to  dominate  the  central  government,  including  even  the 
Supreme  Court.  Apart  from  the  controversies  of  the  hour,  however, 
die  decision  established  an  important  precedent  in  demonstrating  the 
subordination  of  state  laws  to  treaties  made  by  the  United  States. 


CHAPTER  5 


FEDERAL  TURMOIL 


FEDERALIST  LEADERS  in  all  branches  of  the  government  took  advan- 
tage of  the  vagueness  of  constitutional  terminology  to  extend  federal 
powers  over  the  states  and  over  the  rights  of  individuals.  States  and 
individuals,  in  turn,  used  the  same  vagueness  of  terminology  to 
demonstrate  the  absence  of  federal  authority  over  them.  In  spite  of 
some  improvement  in  business  conditions,  the  years  between  1789 
and  1801  constituted  a  period  of  turmoil,  and  of  resistance  to  the 
process  by  which  the  states  were  being  knitted  into  a  single  sovereign 
unit.  Most  of  the  constitutional  controversies  involved  the  growing 
rift  between  Federalists  and  Republicans.  As  the  Federalists  sought 
to  broaden  the  scope  of  federal  activities,  Republicans  developed 
state-rights  doctrines  to  combat  the  program  of  expansion. 

PRIVATE  COLLECTION  OF  DEBTS  FROM  STATES 

Even  though  the  federal  government  relieved  the  states  of  their 
Revolutionary  War  debts,  thereby  insuring  that  these  debts  would 
be  paid,  some  states  demonstrated  low  ethical  standards  concerning 
the  fulfillment  of  other  obligations.  They  resisted  particularly  the 
efforts  of  British  subjects  to  collect  debts  declared  valid  by  the  Jay 
Treaty,  and  showed  a  general  lack  of  interest  in  fulfilling  obligations 
to  citizens  of  other  states. 

The  states  protected  themselves  in  part  by  refusing  to  be  sued  in 
their  own  courts.  The  only  way  to  get  access  to  them  was  through 
a  federal  court.  Under  the  Constitution  and  the  Judiciary  Act  the 
Supreme  Court  was  the  only  federal  court  that  could  possibly  have 
jurisdiction  in  a  suit  against  a  state  by  a  citizen  of  another  state  or  by 
a  citizen  or  subject  of  a  foreign  state.  The  Constitution  extended 
federal  judicial  power  to  cases  and  controversies  between  a  state  and 
a  citizen  of  another  state,  and  between  a  state  and  a  citizen  or  subject 
of  a  foreign  state.  It  provided  also  that  the  Supreme  Court  should 
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have  original  jurisdiction  in  suits  to  which  a  state  was  a  party.  No 
one  doubted  that  a  state  could  bring  such  a  suit,  but  many  people 
contended  that  the  Constitution  did  not  impair  the  sovereignty  of 
the  states  to  the  extent  of  permitting  individuals  to  sue  them  without 
their  consent. 

Before  the  adoption  of  the  federal  Constitution,  Hamilton,  Madi- 
son, and  John  Marshall  all  seem  to  have  expressed  the  opinion  that 
the  Constitution  did  not  authorize  suits  against  a  state  by  a  private 
individual  without  the  consent  of  the  state.1  The  language  of  the 
Constitution  did  not  necessarily  carry  this  restriction,  and  soon  after 
the  federal  judiciary  was  organized  a  number  of  suits  of  the  kind 
were  instituted  against  particular  states.  The  suits  offended  the  dig- 
nity of  the  states  and  provoked  great  indignation,  which  was  height- 
ened, no  doubt,  by  the  fact  that  in  some  instances  the  debts  involved 
were  owed  to  British  creditors. 

Executors  of  a  British  creditor  brought  one  such  suit  in  the 
Supreme  Court  against  the  state  of  Georgia  in  a  case  known  as 
Chisholm  v.  Georgia.2  The  state  sent  a  written  protest  denying  the 
jurisdiction  of  the  Court,  and  refused  to  argue  the  merits  of  the  case. 
Edmund  Randolph,  not  as  Attorney  General  but  in  his  private 
capacity,  appeared  for  the  plaintiff.  After  Randolph  had  delivered 
his  argument,  the  Court  obligingly  expressed  a  willingness  to  hear  any 
member  of  the  bar  who  might  care  to  speak  in  opposition,  but  no 
volunteers  appeared.3  Five  justices  wrote  opinions.  Only  Justice 
Iredell  thought  that  a  state  could  not  be  sued  in  a  federal  court  with- 
out its  consent.  The  other  four  decided  against  the  Georgia  conten- 
tion, clearing  the  way  for  such  suits  against  states  as  citizens  of  other 
states  might  see  fit  to  bring.  The  lower  house  of  the  Georgia  legis- 
lature reflected  the  rage  of  that  state  when  it  passed  a  bill  providing 
that  any  federal  marshal  or  other  person  who  executed  any  process 
issued  in  this  case  should  be  declared  guilty  of  felony  and  should 
suffer  death,  "without  benefit  of  clergy/*  by  being  hanged.4  Similar 
hostility  to  the  decision  was  expressed  throughout  the  country,  and 
influential  persons  and  state  legislatures  called  for  a  constitutional 
amendment  to  eliminate  the  effects  of  the  decision.  As  a  result,  Con- 
gress proposed,  and  the  states  ratified,  the  Eleventh  Amendment,  pro- 

1See  Andrew   C.   McLaughlin,   Constitutional  History   of  the   United  States   (1935), 
p.  301,  note  4. 
3  2  Dallas  419  (1793). 

3  Charles  Warren,  Supreme  Court  in  United  States  History  (rev.  ed.,  2  vols.,  1926),  I,  95. 
'Ibid.,  p.  100. 
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viding  that  "The  judicial  power  of  the  United  States  shall  not  be  con- 
strued to  extend  to  any  suit  in  law  or  equity,  commenced  or  prose- 
cuted against  one  of  the  United  States  by  citizens  of  another  state,  or 
by  citizens  or  subjects  of  any  foreign  state." 

Attempts  were  made  by  subterfuge  in  later  years  to  secure  access 
to  the  federal  courts  for  suits  against  states.  Since  it  was  still  possible 
for  one  state  to  sue  another,  six  creditors  of  the  state  of  Louisiana 
who  were  citizens  of  New  Hampshire  assigned  debts  to  New  Hamp- 
shire, evidently  to  have  that  state  make  the  collection  for  them.  The 
Court  held  that  New  Hampshire  was  not  a  real  party  to  the  suit,  and 
that  the  Court,  therefore,  did  not  have  jurisdiction.5  In  another  in- 
stance, however,  the  owners  of  certain  bonds  issued  by  North  Caro- 
lina, which  were  in  default,  donated  the  bonds  to  South  Dakota. 
South  Dakota  brought  suit  in  the  Supreme  Court  to  collect  on  the 
bonds.  The  Court  decided  in  its  favor,  holding  that  in  this  case 
the  state  was  the  real  party,  and  was  therefore  entitled  to  sue.0  On 
the  whole,  the  losses  resulting  from  inability  of  individuals  to  sue 
states  have  not  been  great.  Whether  on  grounds  of  improved  ethical 
standards  or  of  business  expediency,  the  states  have  usually  fulfilled 
their  clear  obligations.  The  elimination  of  friction  may  well  have 
justified  enactment  of  the  constitutional  amendment. 

ALIEN  AND  SEDITION  ACTS 

The  four  measures  known  as  the  Alien  and  Sedition  Acts,  which 
were  passed  by  Congress  in  June  and  July,  1798,  had  their  back- 
ground in  the  strife  between  the  Federalists  and  the  Republicans,  and 
in  the  conflict  between  a  group  of  vociferous  sympathizers  with 
France  and  a  group  of  equally  vociferous  sympathizers  with  Great 
Britain.  The  French  government  had  been  irritated  by  the  Jay 
Treaty  between  the  United  States  and  Great  Britain.  For  that  and 
other  reasons  the  two  countries  drifted  rapidly  toward  a  state  of  war. 
The  publication  of  the  famous  X  Y  Z  papers,  disclosing  the  treat- 
ment of  American  representatives  in  Paris  and  the  bullying  and  high- 
handed attitude  of  French  diplomats  toward  the  United  States,  served 
temporarily  to  unify  the  American  people  and  to  give  support  to  war 
preparations.  The  Federalist  leaders  in  Congress,  having  for  once 
almost  a  free  hand  because  of  this  sentiment,  brought  about  the 
enactment  of  measures  to  increase  taxes,  and  to  lay  direct  taxes  on 

6  New  Hampshire  v.  Louisiana,  108  U.S.  76  (1883). 

0  South  Dakota  v.  North  Carolina,  192  U.S.  286   (1904). 
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houses,  lands,  and  slaves,  and  other  financial  measures,  including 
authorization  to  borrow  money  for  the  emergency.  Congress  also 
provided  for  building  up  the  navy  and  for  the  creation  of  a  Navy 
Department. 

Unfortunately  the  Federalist  leaders  did  not  stop  with  measures  of 
this  kind.  For  many  years  they  had  writhed  under  the  venomous 
criticism  of  the  Republican  minority  in  Congress  and  the  castigations 
of  the  Republican  press.  They  had  resented  the  efforts  of  French 
propagandists  to  embroil  the  United  States  with  England.  Some  of 
them  had  been  hostile  to  the  heavy  inflow  of  Irish  immigrants, 
enemies  and  critics  of  England,  who  were  aligning  themselves  with 
the  developing  Republican  party.  The  crisis  in  the  form  of  a  prob- 
able war  with  France  seemed  to  the  Federalists  to  provide  an  excuse 
and  the  occasion  for  rough  treatment  of  their  several  enemies. 

The  first  of  the  restrictive  measures  to  be  passed  was  an  amendment 
to  the  Naturalization  Act.7  It  provided  that  the  minimum  period  of 
years  which  must  be  spent  in  the  United  States  before  citizenship 
could  be  conferred  should  be  extended  from  five  years  to  fourteen 
years.  It  provided  in  addition  for  the  registration  both  of  aliens 
already  in  the  United  States  and  of  those  who  might  subsequently 
arrive.  The  attitude  of  some  of  the  Federalist  leaders  is  indicated 
by  provisions  proposed,  but  not  included,  in  the  bill  as  passed.  Robert 
Goodloe  Harper,  then  of  South  Carolina  and  later  of  Maryland,  urged 
that  the  time  had  come  to  declare  that  nothing  but  birth  should 
entitle  a  man  to  citizenship  in  this  country. 

He  thought  this  was  the  proper  season  for  making  the  declaration. 
He  believed  that  the  United  States  had  experience  enough  to  cure 
them  of  the  folly  of  believing  that  the  strength  and  happiness  of  the 
country  would  be  promoted  by  admitting  to  the  rights  of  citizenship 
all  the  congregations  of  people  who  resort  to  these  shores  from  every 
part  of  the  world.8 

Harrison  Gray  Otis,  of  Massachusetts,  offered  a  resolution  to  the 
effect  that  no  person  who  was  born  an  alien  and  who  had  not  yet  be- 
come a  citizen  of  the  United  States  should  hereafter  be  capable  of 
holding  any  office  of  honor,  trust,  or  profit  under  the  United  States. 
The  Otis  resolution  failed  of  adoption.  It  is  not  clear  whether  the 
reason  for  its  failure  lay  in  opposition  to  its  provisions  or  in  the  belief 
that  it  was  unconstitutional,  since  arguments  were  made  that  a  con- 

71  Stat.  566.  8  Annals  of  Congress,  5th  Cong.,  2d  sess.,  1567-1568. 
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stitutional  amendment  was  the  only  proper  means  for  enacting  provi- 
sions of  this  kind.9  The  requirement  of  fourteen  years  of  residence, 
however,  reflected  the  sentiments  of  a  majority  of  the  members  of 
Congress.  It  became  effective,  and  remained  so  until  the  five-year 
provision  was  restored  in  1802.10  The  second  statute  in  the  group, 
known  as  "An  act  concerning  aliens,"  n  authorized  the  President  to 
order  the  departure  of  all  aliens  whom  he  should  judge  dangerous  to 
the  peace  and  safety  of  the  United  States.  Aliens  convicted  of  dis- 
obedience of  such  orders  were  to  be  imprisoned  for  a  term  of  not  ex- 
ceeding three  years  and  barred  thereafter  from  acquiring  citizenship. 
The  only  recourse  of  the  alien  ordered  out  of  the  country  was  to 
attempt  to  prove  to  the  satisfaction  of  the  President  that  no  injury  or 
danger  to  the  United  States  would  arise  from  his  continuing  in  resi- 
dence. If  convinced,  the  President  might  then  grant  him  a  license 
to  remain.  The  President  might,  as  a  condition  of  allowing  him  to 
remain,  require  him  to  give  bond  for  good  behavior.  Aliens  ordered 
out  of  the  country  were  given  the  right  to  remove  or  dispose  of  their 
property,  but  even  so,  the  discretionary  power  of  the  President  to 
interfere  with  their  rights  and  liberties  was  sweeping.  His  judgment 
alone,  or  his  whim,  or  the  judgment  or  whim  of  the  person  whom 
he  chose  to  carry  out  the  provisions  of  the  act,  would  determine  the 
fate  of  all  aliens  residing  in  the  United  States.  In  view  of  the  bitter 
prejudices  of  the  Federalists  against  certain  alien  groups,  it  was  a 
reasonable  assumption  on  the  part  of  the  Republicans  that  gross  dis- 
crimination would  result.  Perhaps  because  of  the  intense  criticism 
directed  against  it,  little  attempt  was  made  to  enforce  the  act,  although 
its  mere  existence  no  doubt  had  a  restraining  effect  upon  the  conduct 
of  aliens  in  the  United  States.  The  act  was  limited  to  two  years,  and 
was  not  renewed. 

The  third  measure  was  entitled  "An  act  respecting  alien  enemies."  u 
It  provided  that,  when  the  President  issued  a  proclamation  of  the 
existence  of  war  with  any  foreign  nation,  "all  natives,  citizens,  deni- 
zens, or  subjects  of  the  hostile  nation  or  government,  being  males  of 
the  age  of  fourteen  years  and  upwards,  who  shall  be  within  the  United 
States,  and  not  actually  naturalized,  shall  be  liable  to  be  apprehended, 
restrained,  secured  and  removed,  as  alien  enemies."  The  President 
was  empowered  to  issue  rules  and  regulations  governing  the  disposition 
of  such  aliens.  This  statute  was  generally  regarded  as  less  sweeping 
in  its  invasion  of  private  rights  than  were  the  others.  It  contained 
•  Ibid.,  pp.  1570-1571.  102  Stat.  153.  u  1  Seat.  570.  u  1  Stat.  577. 
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no  limit  as  to  time,  and  was  not  thereafter  repealed.  It  remained  in 
effect,  and  constituted  the  basis  ot  regulations  concerning  alien  ene- 
mies which  were  issued  during  the  first  World  War,  more  than  a 
century  after  its  enactment.18 

The  fourth  and  most  drastic  of  the  measures  was  called  "An  act  in 
addition  to  the  act,  entitled  'An  act  for  the  punishment  of  certain 
crimes  against  the  United  States/  "  u  It  was  known  familiarly,  how- 
ever, by  the  more  adequately  descriptive  title  of  "The  Sedition  Act." 
It  was  introduced  in  the  Senate  by  James  Lloyd,  of  Maryland.  As 
introduced,  it  contained  drastic  provisions  which  did  not  survive. 
One  section  was  said  to  have  declared  that  every  Frenchman  was  an 
enemy  to  the  United  States,  and  that  to  give  him  aid  or  comfort  was 
treason,  punishable  with  death.  Another  provided  that  any  per- 
son who  justified  France  or  defamed  the  government  of  the  United 
States  should  suffer  punishment  by  imprisonment  or  fine.15  Such  pro- 
visions were  too  drastic  for  the  more  far-sighted  of  the  Federalist 
leaders.  Alexander  Hamilton  feared  that  some  of  them  might  result 
in  civil  war.  "Let  us  not  establish  a  tyranny,"  he  said.  "Energy  is 
a  very  different  thing  from  violence.  If  we  make  no  false  step,  we 
shall  be  essentially  united,  but  if  we  push  things  to  an  extreme,  we 
shall  then  give  to  faction  body  and  solidity."  10 

The  bill  passed  the  Senate  after  it  had  been  shorn  of  the  specific 
references  to  France  and  certain  other  drastic  provisions.  Its  sponsors 
in  the  House  of  Representatives  justified  the  measure  by  pointing  to 
current  utterances  of  the  press  denouncing  the  handling  of  the  foreign 
policy  of  the  United  States  and  attacking  the  alien  bill.  The  Aurora, 
a  Republican  paper  published  in  Philadelphia,  had  been  a  particu- 
larly vigorous  critic.  Quotations  from  the  pages  of  the  Aurora  were 
utilized  to  demonstrate  the  necessity  for  a  sedition  act.  Said  one 
advocate  of  the  sedition  measure: 

The  gentleman  (Mr.  Livingston)  makes  his  proclamation  of  war 
on  the  government  in  the  House  on  Monday,  and  this  infamous 
printer  (Bache)  follows  it  up  with  the  tocsin  of  insurrection  on 
Tuesday.  While  this  bill  was  under  consideration  in  the  Senate,  an 
attempt  is  made  to  render  it  odious  among  the  people.  "Is  there  any 
alternative/'  says  this  printer,  "between  an  abandonment  of  the  Con- 

13  See  chapter  26.  "  1  Stat.  596. 

15  John  B.  McMaster,  History  of  the  People  of  the  United  States  (8  vols.,  1883-1913), 
II,  389. 

10  Hamilton  letter  to  Oliver  Wolcott,  June  29,  1798,  in  The  Works  of  Alexander 
Hamilton  (Lodge  ed.,  1886),  VIII,  491. 
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stitution  and  resistance?"  He  declares  what  is  unconstitutional  and 
then  invites  the  people  to  "resistance."  This  is  an  awtul,  horrible 
example  of  "the  liberty  ot  opinion  and  freedom  of  the  press."  Can 
gentlemen  hear  these  things  and  lie  quietly  on  their  pillows?  Are  we 
to  see  all  these  acts  practiced  against  the  repose  of  our  country,  and 
remain  passive?  Are  we  bound  hand  and  foot  that  we  must  be  wit- 
nesses of  these  deadly  thrusts  at  our  liberty?  Are  we  to  be  the  unre- 
sisting spectators  of  these  exertions  to  destroy  all  that  we  hold  dear? 
Are  these  approaches  to  revolution  and  Jacobinic  dominations  to  be 
observed  with  the  eye  of  meek  submission?  No,  sir,  they  are  indeed 
terrible;  they  are  calculated  to  freeze  the  very  blood  in  our  veins. 
Such  liberty  of  the  press  and  of  opinion  is  calculated  to  destroy  all 
confidence  between  man  and  man;  it  leads  to  a  dissolution  of  every 
bond  of  union;  it  cuts  asunder  every  ligament  that  unites  man  to  his 
family,  man  to  his  neighbor,  man  to  society,  and  to  government.  God 
deliver  us  from  such  liberty,  the  liberty  of  vomiting  on  the  public 
floods  of  falsehood  and  hatred  to  everything  sacred,  human  and 
divine!  If  any  gentleman  doubts  the  effects  of  such  a  liberty,  let  me 
direct  his  attention  across  the  water;  it  has  there  made  slaves  of  thirty 
millions  of  men.17 

The  measure  passed  both  houses  in  spite  of  strenuous  Republican 
opposition,  although  the  majority  in  the  House  of  Representatives 
was  small.  As  passed,  it  provided  punishment  for  attempting  in  any 
of  a  variety  of  ways  to  prevent  the  enforcement  of  the  laws  of  the 
United  States.  The  second  section  provided  punishment  for  making 
false,  scandalous,  and  malicious  statements  against  the  government 
of  the  United  States,  or  either  house  of  Congress  or  the  President, 
with  intent  to  defame  them  or  bring  them  into  contempt  or  disrepute, 
or  to  stir  up  the  hatred  of  the  people  against  them  or  bring  about 
sedition  in  any  of  its  various  forms.  Persons  prosecuted  under  the 
act  were  allowed  to  plead  the  truth  in  their  own  defense,  but  truth 
was  oftentimes  hard  to  discover.  The  press  would  indeed  be  muzzled 
if  it  could  make  no  statement  or  implication  other  than  those  which  it 
could  prove  in  a  court  of  law.  The  act,  if  it  were  enforced  to  the 
fullness  of  its  provisions,  was  broad  enough  to  bar  virtually  all  criti- 
cism of  any  agency  of  the  federal  government. 

THE  VIRGINIA  AND  KENTUCKY  RESOLUTIONS 

The  Alien  and  Sedition  Acts  enraged  Republicans  all  over  the 
country,  as  well  they  might,  for  they  were  directed  primarily  at  Re- 
17  Annals  of  Congress,  5th  Cong.,  2cl  sess.,  2098. 
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publicans  and  sympathizers  witli  France.  Republican  leaders  saw 
in  them,  however,  not  merely  a  menace  to  their  freedom  to  criticize 
Federalist  administration,  but  also  a  point  of  vulnerability  in  the  Fed- 
eralist armor.  They  believed  that  the  Federalists  had  gone  too  far. 
Jefferson,  Madison,  and  others  took  full  advantage  of  their  oppor- 
tunity. Jefferson  was  then  Vice-President  of  the  United  States  — 
having  received  but  three  electoral  votes  less  than  the  total  received 
by  John  Adams,  who  became  President.  Because  of  the  office,  he  felt 
himself  restrained  from  campaigning  openly  against  Federalist 
measures  and  polu  ies.  Secretly,  however,  he  led  a  campaign  of  attack 
against  the  sponsors  of  the  Alien  and  Sedition  Acts  and  aided  in  the 
phrasing  of  significant  doctrines  in  opposition  to  the  further  cen- 
tralization of  power  in  the  federal  government.  Unknown  to  the 
public,  he  prepared  the  first  draft  of  the  so-called  Kentucky  Resolu- 
tions 18  which  were  adopted  by  the  Kentucky  legislature,  November  16, 
1798.  Madison  prepared  somewhat  similar  resolutions,  which  were 
adopted  by  the  Virginia  legislature  on  December  24,  1798.10  Similar 
sentiments  were  expressed  again  by  the  Kentucky  legislature  approxi- 
mately a  year  later  in  another  set  of  resolutions.20  The  Virginia  Reso- 
lutions opened  with  the  statement  that  the  general  assembly  of  Vir- 
ginia was  firmly  resolved  to  maintain  and  defend  the  Constitution  of 
the  United  States  and  the  constitution  of  the  state  against  every 
aggression,  either  foreign  or  domestic.  The  assembly  found  that  the 
powers  of  the  federal  government  resulted  from  a  compact  to  which 
the  states  were  parties.  The  states,  it  said,  had  the  right  to  interpose 
in  a  case  of  a  deliberate,  palpable,  and  dangerous  exercise  of  powers 
not  granted  by  the  compact.  It  declared  the  powers  provided  for  in 
the  Alien  and  Sedition  Acts  to  be  palpable  and  alarming  infractions 
of  the  Constitution,  and  subversive  of  the  general  principles  of  free 
government. 

The  Kentucky  Resolutions  likewise  declared  that  the  several  states 
were  united  by  compact.  The  federal  government,  they  said,  was 
not  made  the  exclusive  or  final  judge  of  the  extent  of  the  powers 
delegated  to  itself.  On  the  other  hand,  each  party  had  an  equal  right 
to  judge  for  itself  as  well  of  infraction  as  of  mode  and  measure  of 
redress.  The  Resolutions  argued  at  length  the  question  of  consti- 
tutionality, enumerating  the  powers  over  crimes  given  in  the  Con- 

18  Jonathan  Elliot   (ed.),  Debates  in  the  Several  State  Conventions  on  the  Adoption  of 
the  Federal  Constitution  (5  vols.,  1836-1845),  IV,  540  ff. 

19  Ibid.,  p.  528.  *>Ibid.,  p.  544. 
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stitution  and  arguing  that  the  omission  of  statements  as  to  other 
similar  powers  was  to  be  interpreted  as  meaning  that  the  Constitution 
did  not  intend  to  give  them.  Since  the  Constitution  gave  no  specific 
authority  to  exercise  many  of  the  powers  provided  for  in  the  Alien 
and  Sedition  Acts,  they  took  the  position  that  the  federal  govern- 
ment could  not  constitutionally  exercise  such  powers. 

The  legislatures  of  Virginia  and  Kentucky  sought  to  secure  the 
concurrence  of  the  legislatures  of  other  states  in  the  several  resolu- 
tions. A  number  of  legislatures  in  the  northern  states  which  were 
dominated  by  Federalists  pointedly  rejected  the  doctrines  expressed. 
Legislatures  in  the  southern  states,  which  might  have  been  expected 
to  be  more  in  sympathy  with  the  resolutions,  took  no  positive  action.21 
In  terms  of  doctrine,  the  resolutions  were  important  because  of  the 
assertion  of  the  powers  of  the  states  to  check  encroachment  by  the 
federal  government.  Jefferson  and  Madison  seem  to  have  had 
nothing  in  mind  as  concrete  as  the  nullification  doctrines  of  Calhoun 
a  third  of  a  century  later,  but  they  planted  the  seeds  from  which  the 
later  nullification  doctrines  grew.  The  importance  of  the  resolutions 
was  not  limited  to  the  statement  of  doctrine,  however.  They  were 
a  part  of  the  propaganda  of  the  growing  Republican  party  against 
Federalist  domination.  The  propaganda,  together  with  other  fac- 
tors, brought  about  the  overthrow  of  the  Federalists  in  the  election 
of  1800,  and  the  entrenchment  of  Republican  leaders  in  federal  office. 
Large  numbers  of  petitions  were  submitted  to  Congress  protesting 
against  the  Alien  and  Sedition  Acts  and  urging  their  repeal.  Con- 
certed but  unsuccessful  efforts  were  made  to  secure  the  repeal  of  the 
two  measures,  but  they  continued  in  force  until  1800  and  1801,  when 
the  Alien  Act  and  the  Sedition  Act,  respectively,  expired  by  their 
own  provisions.  The  controversy,  however,  aided  in  drawing  public 
attention  to  the  measures  and  added  to  their  unpopularity. 

ENFORCEMENT  OF  THE  SEDITION  ACT 

Critics  of  the  administration  accepted  the  drastic  provisions  of  the 
Sedition  Act  as  a  challenge.  In  newspapers,  pamphlets,  and  placards 
they  poured  out  defiant  criticism.  Federalist  leaders  collected  evi- 
dence of  violations  to  secure  convictions  in  the  federal  courts.  The 

81  For  discussion  see  Frank  Maloy  Anderson,  "Contemporary  Opinion  of  the  Virginia 
and  Kentucky  Resolutions/'  American  Historical  Review,  V  (October,  1899  — July,  1900), 
45-63,  225-252;  Ethelbert  Dudley  Warfield,  The  Kentucky  Resolutions  of  1798  (1894); 
and  Herman  V.  Ames,  State  Documents  on  Federal  Relations:  The  States  and  the  United 
States  (1907),  No.  1,  pp.  16  ff. 
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judges  themselves  participated  with  varying  degrees  of  enthusiasm 
in  the  campaign  to  weed  out  sedition.  It  should  be  noted  that  the 
work  of  federal  judges  had  importance  beyond  the  mere  handling  of 
cases  over  which  they  had  jurisdiction.  Most  or  all  of  the  judges 
were  firm  believers  in  the  federal  system,  and  they  were  in  a  sense 
missionaries  of  that  system,  who  carried  the  gospel  of  federalism  to 
people  otherwise  largely  ignorant  of  the  system  of  federal  laws.  In 
the  minds  of  most  of  the  judges,  patriotism,  loyalty  to  the  federal 
government,  and  obedience  to  the  Federalist  leaders  of  the  country 
were  inextricably  intertwined.  Their  charges  to  grand  juries  con- 
sisted, not  merely  of  exposition  of  the  laws,  but  of  the  principles  of 
the  Federalist  party  as  well.  By  their  Republican  opponents,  there- 
fore, they  were  accused  of  delivering  political  harangues  throughout 
the  country.22  A  number  of  the  judges  called  for  diligent  enforce- 
ment of  the  Sedition  Act;  and,  under  Justice  Samuel  Chase,  of  Mary- 
land, a  member  of  the  Supreme  Court  who  handled  a  number  of 
sedition  cases  in  the  United  States  circuit  courts,  procedure  was 
grossly  unfair.  In  most  instances,  the  method  of  selecting  jurors  was 
such  that  Federalists  were  called  to  serve  in  the  trials  of  offenders  who 
were  for  the  most  part  Republicans. 

Jefferson  had  suggested  that  one  of  the  purposes  of  the  sponsors 
of  the  Sedition  Act  was  to  reach  Albert  Gallatin,  the  powerful  critic 
of  the  Federalists  in  the  House  of  Representatives.  But  under  the 
Constitution,  a  man  could  not  be  prosecuted  for  his  utterances  on  the 
floor  of  the  House;  and  Gallatin  seems  to  have  been  discreet  elsewhere. 
Matthew  Lyon,  however,  spoke  freely  outside  the  House.  He  had 
charged  President  Adams  with  continually  grasping  for  power  and 
having  an  unbounded  thirst  for  ridiculous  pomp,  foolish  adulation, 
and  selfish  avarice.  He  brought  about  the  publication  of  a  letter 
from  another  man  which  referred  to  ''the  bullying  speech  of  your 
President,  and  stupid  answer  of  your  Senate.'*  "We  wondered/'  said 
the  letter,  "that  the  answer  of  both  houses  had  not  been  an  order 
to  send  him  to  a  madhouse.  Instead  of  this  the  Senate  have  echoed 
the  speech  with  more  servility  than  ever  George  III  experienced  from 
either  House  of  Parliament."  ^  Lyon  was  indicted  for  sedition,  and 
was  convicted.  Said  Justice  Paterson: 

As  a  member  of  the  federal  legislature  you  must  be  well  acquainted 
with  the  mischiefs  which  flow  from  an  unlicensed  abuse  of  goveriv 

22  See  Warren,  op.  cit.,  I,  165  ff. 

23  Francis  Wharton,  State  Trials  of  the  United  States  during  the  Administrations  of 
Washington  and  Adams  (1849),  pp.  333-334. 
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mcnt  and  of  the  motives  which  led  to  the  passage  of  the  act  under 
which  this  indictment  is  framed.  No  one,  also,  can  be  better  ac- 
quainted than  yourself  with  the  existence  and  nature  of  the  act.  Your 
position,  so  far  from  making  the  case  one  which  might  slip  with  a 
nominal  fine  through  the  hands  of  the  Court,  would  make  impunity 
conspicuous  should  such  a  fine  alone  be  imposed.24 

Lyon  was  therefore  imprisoned  ior  four  months  and  fined  one 
thousand  dollars.  He  was  handled  in  a  contemptuous  and  brutal 
manner  and  thrown  into  a  filthy  jail. 

The  experience  made  a  martyr  of  him  in  the  eyes  of  his  constituents 
and  of  Republicans  throughout  the  country,  and  they  rallied  to  his 
support.  He  was  re-elected  to  Congress  while  in  jail,  and  Republi- 
can friends  raised  the  amount  of  his  fine.  He  returned  to  Phila- 
delphia in  triumph  to  resume  his  seat  in  the  House  of  Representatives. 

On  Lyon's  return,  Representative  James  A.  Bayard,  of  New  Jersey, 
introduced  a  resolution  that  he  be  expelled  from  the  House  —  he 

having  been  convicted  of  being  a  notorious  and  seditious  person,  and 
of  a  depraved  mind,  and  wicked  and  diabolical  disposition,  and  ol 
wickedly,  deceitfully,  and  maliciously,  contriving  to  defame  the  gov- 
ernment of  the  United  States,  and  having  with  intent  and  design  to 
defame  the  government  of  the  United  States,  and  John  Adams,  the 
President  of  the  United  States,  and  to  bring  the  said  government  and 
President  into  contempt  and  disrepute,  and  with  intent  and  design 
to  excite  against  the  said  government  and  President  the  hatred  of  the 
good  people  of  the  United  States,  and  to  stir  up  sedition  in  the  United 
States,  wickedly,  knowingly,  and  maliciously  written  and  published 
certain  scandalous  and  seditious  writings  or  libels.25 

John  Nicholas,  of  Virginia,  and  Albert  Gallatin  spoke  in  Lyon's  de- 
fense. Forty-nine  persons  voted  for  the  resolution  and  forty-five 
against  it.  Since  a  majority  of  two-thirds  was  necessary  in  order  to 
expel  a  member,  however,  Lyon  was  permitted  to  retain  bis  seat. 

For  a  violent  attack  on  President  Adams  and  his  administration 
James  Compton  Callender  was  brought  to  trial  in  the  United  States 
circuit  court  in  Virginia  under  Justice  Samuel  Chase.  The  justice 
abused  counsel  for  Callender  and  intimidated  witnesses  in  a  scan- 
dalous manner,  and  Callender  was  convicted.20  In  many  other  cases 
the  judges  or  Federalist  officials  demonstrated  a  zeal  for  persecution 

"Ibid.,  p.  337.  *  Annals  of  Congress,  5th  Cong.,  3d  scss.,  2959. 

20  Albert  J.  Beveridge,  Life  of  John  Marshall  (4  vols.,  1916-1919),  III,  36  ff. 
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of  Republicans  under  the  Sedition  Act  which  added  to  the  hatred  relt 
for  them  by  Republicans  throughout  the  country.27 

Part  of  the  constitutional  significance  of  the  enactment  and  enforce- 
ment of  the  Alien  and  Sedition  Acts  lay  in  the  fact  that  the  unpopu- 
larity of  the  measures  contributed  to  the  overthrow  of  the  party  in 
power  and  to  the  installation  of  another  party  with  somewhat  different 
principles  and  aspirations.  The  Sedition  Act  had  further  significance 
in  that,  because  of  its  invasion  of  freedom  of  speech  and  freedom  of 
the  press,  it  came  to  be  regarded  as  a  gross  abuse  of  constitutional 
rights.  Yet,  in  stirring  up  hostility  against  the  enforcement  of  such 
a  measure,  it  probably  helped  to  preserve  civil  liberties  during  the 
\ears  ahead.  It  should  also  be  remembered,  however,  that  unanimity 
of  sentiment  against  such  legislation  is  apt  to  prevail  in  times  of  com- 
parative peace  when  there  is  no  fundamental  cleavage  within  the 
political  order.  During  the  Civil  War  the  government  found  ways 
of  dealing  with  seditious  activities  without  the  adoption  of  a  new 
Sedition  Act.  During  the  first  World  War,  a  Sedition  Act  was 
adopted  which  was  in  some  respects  more  far-reaching  than  that  of 
1798.  It  was  enforced  with  more  decorum  than  the  act  of  1798,  but 
with  a  high  degree  of  ruthlessness.88  In  the  face  of  possible  involve- 
ment in  another  war,  Congress,  in  1940,  enacted  another  measure 
which  gave  broad  powers  for  the  curtailment  of  freedom  of  speech 
and  of  the  press/"0  The  enactment  of  this  Tiieasure  attracted  no  atten- 
tion comparable  to  that  received  by  the  Sedition  Act  of  1798. 

27  For  the  most  important  cases  see  Beveridge,  op.  cit.    For  others  of  lesser  importance 
see  Frank  Maloy  Anderson,  "The  Enforcement  of  the  Alien  and  Sedition  Laws,"  Annual 
Report  of  the  American  Historical  Association   (1912),  pp.  115  ft. 

28  For  discussion  sec  Carl   Bient  Swisher,  "Civil   Liberties   in   War   Time,"  Political 
Science  Quarterly,  LV   (September,  1940),  321-347. 

29  54  Stat.  670. 
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GROWTH  OF  FEDERAL  JUDICIAL  POWER 


THE  SUPREME  COURT  OF  THE  UNITED  STATES  was  slow  in  acquiring 
prestige.  During  the  first  decade  of  its  life  it  heard  relatively  few 
cases,  most  of  these  being  of  no  great  general  importance.  John  Jay, 
the  first  Chief  Justice,  was  better  known  for  his  diplomatic  achieve- 
ments than  for  his  work  as  a  jurist.  He  resigned  in  1795  to  accept 
the  governorship  of  New  York.  John  Rutledge,  of  South  Carolina, 
was  nominated  as  Jay's  successor  at  a  time  when  the  Senate  was  not 
in  session.  Four  months  after  he  had  taken  his  seat,  the  Senate  re- 
fused confirmation.  Oliver  Ellsworth,  of  Connecticut,  was  then  ap- 
pointed. He  served  until  September  30,  1800,  when  he  resigned. 
Although  he  had  participated  so  effectively  in  the  enactment  of  the 
Judiciary  Act  as  to  be  regarded  as  the  author  of  that  measure,  he  like- 
wise brought  no  great  distinction  to  the  office  of  Chief  Justice  or  to 
the  Supreme  Court  in  general. 

THE  FIRST  DECADE 

The  failure  of  the  Court  to  achieve  immediate  distinction  was  due, 
not  merely  to  the  infrequency  of  important  judicial  controversies  and 
to  the  judicial  qualifications  of  the  Chief  Justices  and  other  personnel, 
but  also  to  the  manner  in  which  the  decisions  of  the  Court  were  an- 
nounced. In  deciding  important  cases  it  was  customary  that  each 
judge  write  an  opinion.  This  procedure  inevitably  blurred  the  lines 
of  decision.  It  is  seldom  that  two  judges  arrive  at  the  same  decision 
through  identical  lines  of  reasoning.  Even  when  the  lines  of  reason- 
ing are  much  the  same,  the  modes  of  expression  are  apt  to  be  strik- 
ingly different.  The  fact  that  no  single  judge  was  given  responsibility 
for  writing  the  opinion  of  the  Court  as  a  whole  deprived  the  public 
of  the  illusion  of  unity  in  the  interpretation  of  law,  which  is  created 
when  the  Court  accepts  the  opinion  of  a  single  spokesman.  The 
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public  learned  of  the  decisions  of  the  Court,  therefore,  but  it  was 
treated  with  opinions  only  of  individual  judges.  The  consequent 
obscurity  of  official  reasoning  through  as  many  opinions  as  there  were 
judges  was  eliminated  only  when  John  Marshall,  of  Virginia,  ap- 
pointed Chief  Justice  shortly  before  the  retirement  of  President  John 
Adams,  took  upon  himself  the  task  of  writing  most  of  the  important 
opinions  of  the  Court.  Marshall  initiated  the  change  himself  without 
the  aid  of  any  change  in  statute  or  any  formal  rule  of  the  Court.  It 
did  not  mean  that  his  brethren  were  necessarily  silent  in  all  cases,  but, 
except  on  the  infrequent  occasions  in  which  the  writing  of  important 
opinions  was  formally  assigned  to  them,  their  opinions  stood  in  the 
subordinate  position  of  concurring  opinions  or  of  dissent.  The  voice 
of  the  Court,  usually  the  voice  of  Marshall  himself,  was  heard  through 
the  official  opinion.  It  was  to  the  efforts  of  Marshall,  over  a  period 
of  more  than  a  third  of  a  century,  that  the  establishment  of  the  pres- 
tige of  the  highest  tribunal  in  the  land  was  largely  due. 

One  reason  for  the  resignation  of  Chief  Justice  Jay  and  for  his 
refusal  to  accept  the  position  again  when  it  was  offered  to  him  in 
1800  was  the  requirement  that  Supreme  Court  justices  travel  through- 
out the  country  for  work  in  the  circuit  courts.  Other  men  found 
positions  on  the  Court  unattractive  for  the  same  reason.  The  trans- 
portation difficulties  alone  were  discouraging.  The  work  on  circuit, 
furthermore,  required  a  knowledge  of  local  law  which  few  men  could 
be  expected  to  possess.  The  circuit-riding  requirement  was  critici/ed 
from  the  very  beginning,  and  periodic  attempts  were  made  to  do  away 
with  it  during  the  entire  century  in  which  it  was  in  operation.  Crit- 
icism was  levied,  not  merely  in  terms  of  the  excessive  burden  laid 
upon  members  of  the  Supreme  Court,  but  also  on  the  ground  that 
these  judges  should  have  time  to  remain  at  the  capital  of  the  country 
and  add  to  their  knowledge  of  federal  jurisprudence.  The  opposing 
argument  was  that  many  of  the  cases  appealed  to  the  Supreme  Court 
arose  out  of  local  law  and  that  a  knowledge  of  such  law  could  be  ac- 
quired most  effectively  through  participation  in  the  work  of  the  lower 
courts. 

Early  in  1801  the  circuit-riding  requirement  was  temporarily  abol- 
ished. Congress  passed  an  act *  limiting  the  duties  of  Supreme  Court 
justices  to  the  single  tribunal.  The  membership  was  to  be  reduced 
to  five  when  the  next  vacancy  occurred.  The  work  of  the  circuit 
courts  was  to  be  performed  by  duly  appointed  circuit  judges.  Had 
*2  Stat.  89. 
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the  new  arrangement  not  become  entangled  with  party  politics,  it 
might  have  survived.  The  movement  for  change  initially  was  not  a 
conscious  partisan  movement,  but  rather  was  an  attempt  to  promote 
the  efficient  operation  of  the  federal  judiciary.  When  in  the  early 
months  of  1801  the  proposed  measure  came  up  for  final  considera- 
tion, however,  the  elections  of  1800  had  sounded  the  death  knell  of 
the  Federalist  party  The  judiciary,  on  the  other  hand,  filled  with 
men  appointed  for  life,  was  a  Federalist  stronghold.  Over  Repub- 
lican opposition,  the  lame-duck  Federalist  Congress  was  able  to  create 
sixteen  circuit  judgeships,  to  which  President  Adams  promptly  ap- 
pointed sixteen  Federalist  politicians. 

Republican  leaders  were  enraged  at  this  use  of  the  judiciary  to  take 
care  of  politically  discredited  Federalists.  Many  ol  them  were  op- 
posed generally  to  the  strengthening  of  the  judiciary,  furthermore,  be- 
cause of  the  bias  against  Republican  dissent  displayed  in  the  conduct 
of  many  cases.  The  Jeffersonians  regarded  their  own  accession  to 
power  as  a  revolution  which  was  incomplete  to  the  extent  to  which 
the  federal  judiciary  was  permitted  to  stand  in  their  way.  In  a  num- 
ber of  instances  early  in  Jefferson's  administration,  federal  judges,  in- 
cluding some  of  those  recently  appointed  by  President  Adams,  showed 
a  clear  disposition  to  interfere  with  the  new  administration. 

Republicans  in  Congress  countered  by  sponsoring  a  measure  to 
repeal  the  act  providing  for  the  new  federal  judgeships.  The  re- 
maining Federalists  in  Congress  argued  that  the  sixteen  judges 
recently  appointed  could  not  constitutionally  be  deprived  of  their 
offices  through  a  repeal  of  the  statute.  Article  III,  Section  1,  of  the 
Constitution  provided  that  "the  judges,  both  of  the  Supreme  and 
inferior  courts,  shall  hold  their  offices  during  good  behavior,  and 
shall,  at  stated  times,  receive  for  their  services  a  compensation  which 
shall  not  be  diminished  during  their  continuance  in  office."  The 
Federalists  contended  that  the  judges  could  be  removed  against  their 
will  only  by  impeachment. 

The  Constitution  did  not  direct  the  establishment  of  any  particular 
federal  court  except  the  Supreme  Court,  and  it  did  not  prohibit  the 
abolition  of  any  court  which  Congress  might  see  fit  to  establish.  The 
Republicans  approached  the  subject,  therefore,  from  the  point  of 
view  of  the  tribunals  —  that  is,  of  the  circuit  courts  established  by  the 
act  of  1801  —  and  not  from  the  point  of  view  of  the  offices  of  particular 
judges.  They  passed  the  measure  abolishing  the  newly  established 
circuit  courts  and  returning  the  Supreme  Court  justices  to  circuit 
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duty  without  making  any  provision  for  the  judges  who  had  been 
disestablished.2 

Knowing  that  a  serious  question  of  constitutionality  was  involved, 
the  Republicans  brought  about  the  enactment  of  another  measure  to 
prevent  or  postpone  consideration  of  the  question  by  the  Supreme 
Court.  The  new  measure  provided  that  the  Supreme  Court  should 
henceforth  conduct  only  one  term  of  court  annually,  and  put  off  for  a 
period  of  fourteen  months  the  first  ensuing  session.3  Within  that 
period  the  Supreme  Court  justices  returned  to  their  circuit  work. 
Although  an  attempt  was  made  to  secure  a  Supreme  Court  decision 
on  the  constitutionality  of  the  repealing  act,  the  Court  avoided  the 
question.*  It  was  probably  fortunate  for  the  judiciary  that  the  con- 
troversy was  permitted  to  die  down.  Power  for  the  time  being  was  in 
the  hands  of  the  administration  rather  than  those  of  the  Court. 

Having  eliminated  the  newly  appointed  judges,  the  Jefferson  ad- 
ministration moved  next  against  those  long  in  office.  It  brought 
about  the  impeachment  of  a  federal  district  judge,  John  Pickering, 
who  had  been  guilty  of  gross  misconduct  in  court,  evidently  as  a  result 
of  insanity.  Conviction  was  secured  in  spite  of  the  fact  that  insanity 
was  not  listed  along  with  high  crimes  and  misdemeanors  for  which 
an  official  might  be  impeached.  The  next  step  was  one  of  the  most 
dramatic  controversies  in  American  history,  the  impeachment  trial  of 
Samuel  Chase,  a  member  of  the  Supreme  Court,  for  his  mode  of 
handling  sedition  cases  and  other  cases  on  circuit.  The  prolonged 
battle  in  the  Senate  ended  in  acquittal  by  a  narrow  margin.  The 
result  blasted  the  hopes  of  those  Republicans  who  contemplated 
sweeping  Federalists  from  the  judiciary. 

MARBURY  V.  MADISON 

It  was  in  the  midst  of  the  series  of  conflicts  between  the  Jefferson 
administration  and  the  judiciary  that  the  case  of  Marbury  v.  Madison 
arose  and  was  decided.  The  case,  indeed,  which  may  be  regarded 
the  first  of  outstanding  permanent  importance  to  be  decided  by  the 
Supreme  Court,  was  a  part  of  that  conflict.  The  attention  which  it 
received  in  contemporary  discussion  was  in  terms  of  the  strife  be- 
tween the  administration  and  the  judiciary  rather  than  in  terms  of 
the  doctrine  announced  in  the  case,  namely,  that  the  Court  had  the 
power  to  declare  acts  of  Congress  null  and  void  when  in  conflict 
with  the  Constitution. 

2  2  Stat.  132.  32  Stat.  156.  *  Stuart  v.  Laird,  1  Cranch  299  (1803). 
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The  statute  involved  was  an  act  concerning  the  government  of  the 
District  of  Columbia.5  The  act  provided  that  the  President  should 
appoint  such  number  of  discreet  persons  to  be  justices  of  the  peace  as 
he  should  think  expedient.  They  were  to  continue  in  office  for  five 
years,  and  their  compensation  was  to  be  in  the  form  of  fees.  The 
act  was  passed  on  February  ^7,  1801.  The  President,  who  was  to 
retire  from  office  a  week  later,  immediately  appointed  forty-two 
justices  of  the  peace,  and  the  appointments  were  immediately  con- 
firmed by  the  Federalist  Senate.  The  commissions  were  made  out 
and  signed  by  the  President  and  returned  to  the  Department  of  State 
for  delivery  to  the  persons  appointed.  That  department  was  in 
charge  of  John  Marshall,  who,  although  he  had  already  been  ap- 
pointed to  the  position  of  Chief  Justice,  continued  as  Acting  Secre- 
tary of  State  until  the  end  of  the  Adams  administration.  In  the 
transition  from  one  administration  to  another,  the  State  Department 
tailed  to  deliver  some  of  the  commissions.  When  President  Jefferson 
took  ollice,  he  ordered  commissions  sent  to  some  of  the  persons  ap- 
pointed, but  withheld  others,  clearly  regarding  the  appointment  ol 
such  a  large  number  of  justices  of  the  peace  as  an  effort  of  his  prede- 
cessor to  clo  political  favors  for  Federalists.0 

The  offices  involved  were  relatively  unimportant.  They  were 
temporary,  and  the  fees  were  small.  Had  it  not  been  for  the  conflict 
already  raging  between  the  administration  and  the  judiciary,  history 
would  have  made  no  record  of  the  failure  to  deliver  the  commissions. 
Under  the  circumstances,  however,  four  oi  the  would-be  justices  of  the 
peace  petitioned  the  Supreme  Court  for  a  writ  of  mandamus  to  com- 
pel the  Secretary  of  State,  now  James  Madison,  to  deliver  their  com- 
missions. The  application  was  made  in  December,  1801.  Chief  Justice 
Marshall  issued  a  rule  to  Madison,  ordering  him  to  show  cause  at  the 
next  term  of  the  Supreme  Court  why  the  writ  of  mandamus  should 
not  issue  against  him.  At  the  term  of  Congress  then  in  session  the 
act  was  passed  postponing  the  next  term  of  the  Supreme  Court,  so 
that  it  was  not  until  February,  1803,  that  the  Court  again  convened. 

The  essential  facts  as  to  the  commissions  were  known  to  a  number 
of  persons  intimately  connected  with  the  litigation,  including  At- 
torney General  Lincoln  and  Chief  Justice  Marshall.  Difficulties  were 

5  2  Stai.  103. 

cFor  the  undeilying  story  and  for  an  account  of  the  case  in  the  Supreme  Court  see 
Charles  Wan  en,  The  Supreme  Coutt  in  United  States  History  (rev.  ed.,  2  vols.,  1926), 
I,  chapter  II.  and  Albert  J.  Bcvciidge,  The  Life  of  John  Marshall  (1  vols.,  1916-1919),  III. 
chapter  III. 
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incurred,  however,  in  getting  the  tacts  into  the  legal  record.  Madison 
proved  unco-operative.  The  recollection  of  the  Attorney  General 
was  conveniently  laulty.  John  Marshall  was  now  a  member  of  the 
deciding  tribunal,  rather  than  a  witness  in  the  case.  The  Senate  re- 
fused to  certify  that  it  had  participated  in  the  appointment.7  Madison 
disregarded  the  order  of  the  Court  that  he  show  cause  why  the  writ 
of  mandamus  should  not  issue.  Through  aflidavits,  however,  and 
through  the  unwilling  testimony  of  subordinate  officials  in  the  State 
Department  and  other  persons  who  were  summoned,  enough  legal 
evidence  was  secured  to  establish  the  facts  to  the  satisfaction  of  the 
Supreme  Court.  It  was  believed  that  the  Court  would  order  Madison 
to  deliver  the  commissions.  It  was  likewise  believed  that  Madison, 
taking  orders  from  Jefferson  in  the  matter,  would  refuse.  The  pres- 
tige of  the  Supreme  Court  faced  a  gloomy  prospect.  At  the  very 
least,  it  would  suffer  from  such  an  impasse.  The  expected  decision 
might  very  probably  result  in  the  impeachment  of  Chief  Justice  Mar- 
shall and  perhaps  other  members  of  the  Court.  If,  on  the  other  hand, 
the  Court  failed  to  issue  the  order,  the  result  would  have  the  ap- 
pearance of  a  Republican  victory.  Marshall  refused  to  be  impaled 
on  either  horn  of  the  dilemma.  In  his  opinion  in  Marbury  v.  Madi- 
son s  he  put  Jefferson  in  the  wrong,  and  then,  by  a  gesture  which 
appeared  to  be  one  of  self-restraint,  he  held  that  the  powers  of  the 
Supreme  Court  were  so  limited  by  the  Constitution  that  a  writ  of 
mandamus  could  not  issue  from  the  Court  in  the  exercise  of  its 
original  jurisdiction. 

Since  the  opinion  of  the  Court  was  wiitten  by  Chief  Justice  Mar- 
shall, with  no  dissenting  or  concurring  opinions,  the  Court  stood  as 
a  unit,  or  appeared  to  do  so.  The  Chief  Justice  approached  the 
decision  by  asking  three  questions.  First,  had  the  applicant  a  right 
to  the  commission?  Second,  if  he  had  a  right  and  that  right  had  been 
violated,  did  the  laws  of  his  country  afford  him  a  remedy?  Third,  if 
they  did  afford  him  a  remedy,  was  it  a  mandamus  issuing  from  the 
Supreme  Court? 9 

In  answer  to  the  first  question,  the  Court  came  to  the  conclusion 
that  the  appointment  was  made  when  a  commission  had  been  signed 
by  the  President,  and  that  the  commission  was  complete  when  the 
seal  of  the  United  States  had  been  affixed  to  it  by  the  Secretary  of 
State.  In  the  case  of  officers  not  removable  by  the  President,  the 

7 Sec  Annah  of  Coug)e$sf  7th  Cong.,  2(1  scss.,  37. 
81  Crunch  137    (1803).  "Ibid.,  p.  151. 
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right  to  the  office  was  then  in  the  person  appointed,  and  he  had  the 
absolute  unconditional  power  of  accepting  or  rejecting  it.  Since  these 
steps  had  been  taken  with  reference  to  the  appointment  of  Marbury, 
to  withhold  his  commission  was  "an  act  deemed  by  the  Court  not 
warranted  by  law,  but  violative  of  a  vested  legal  right."  10  The  reason- 
ing was  based,  not  upon  the  specific  language  of  statutes,  but  upon 
broad  common-sense  interpretation  of  the  Constitution.  The  lan- 
guage was  persuasive,  or  would  be  persuasive  to  those  having  no 
emotional  interest  in  the  situation,  but  it  was  nevertheless  so  general 
in  character  as  to  be  vulnerable  to  those  who  held  opposing  con- 
victions. 

The  answer  to  the  second  question,  whether  the  laws  of  the  country 
afforded  Marbury  a  remedy,  was  likewise  reached,  not  by  a  close  study 
of  federal  statutes,  but  by  an  interpretation  evidently  based  on  the 
principles  of  the  common  law.  Said  the  Chief  Justice,  "The  govern- 
ment of  the  United  States  has  been  emphatically  termed  a  govern- 
ment of  laws,  and  not  of  men.  It  will  certainly  cease  to  deserve  this 
high  appellation  if  the  laws  furnish  no  remedy  for  the  violation  of  a 
vested  legal  right."  n  Having  made  this  assumption,  which  was  based 
on  no  constitutional  or  statutory  provision,  he  examined  the  case  to 
see  if  there  was  anything  in  it  to  exempt  it  from  the  general  rule,  and 
he  found  nothing.  He  found  that  an  act  of  the  head  of  a  department 
was  examinable  in  a  court  of  justice  when  the  act  was  ministerial 
in  character;  that  is,  when  its  performance  was  a  duty  laid  upon  him 
by  law  without  the  placement  of  discretion  in  his  hands.  Marbury 
had  a  legal  title  to  the  office  and  he  had  a  consequent  right  to  the 
commission,  "a  refusal  to  deliver  which  is  a  plain  violation  of  that 
right,  for  which  the  laws  of  his  country  afford  him  a  remedy."  12 

In  dealing  in  this  manner  with  two  of  the  three  questions  which 
he  had  posed  for  himself,  the  Chief  Justice  moved  toward  a  head-on 
collision  with  the  Jefferson  administration.  He  now  took  up  the 
third  question,  whether  Marbury  was  entitled  to  the  remedy  for 
which  he  applied.  He  broke  that  question  into  two  parts.  The 
first  part  dealt  with  the  nature  of  the  writ  of  mandamus.  Going  back 
to  Blackstone's  Commentaries,  he  demonstrated  the  fact  that  the  writ 
was  the  proper  instrument  for  the  protection  of  legal  rights  such  as 
that  here  denied.  This  conclusion  led  to  the  other  part  of  the  ques- 
tion, namely,  whether  the  writ  of  mandamus  could  issue  out  of  the 
Supreme  Court. 

™Ibid.,  p.  162.  nlbid.,  p.  163.  ^Ibid.,  p.  168. 
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The  inevitability  of  a  clash  with  the  Jefferson  administration  now 
seemed  clearer  than  ever.  Section  13  of  the  Judiciary  Act  of  1789 
provided  that  the  Supreme  Court  should  have  power  to  issue  writs 
of  mandamus  "in  cases  warranted  by  the  principles  and  usages  of 
law,  to  any  courts  appointed,  or  persons  holding  office,  under  the 
authority  of  the  United  States."  13  The  Secretary  of  State  was  clearly 
a  person  holding  office  under  the  authority  df  the  United  States.  The 
Court  was  authorized  to  issue  the  writ  in  this  case,  unless  the  law  was 
unconstitutional  and  therefore  incapable  of  conferring  the  authority. 
In  this  connection  the  Chief  Justice  raised  a  question  to  which  little 
or  no  attention  had  been  given  by  counsel  or  by  the  political  factions 
interested  in  the  case.  The  Court  was  acting  in  this  case,  not  as  an 
appellate  tribunal,  but  as  a  court  of  original  jurisdiction.  Section  2 
ot  Article  III  of  the  Constitution  listed  types  of  cases  in  which  the 
Supreme  Court  was  to  have  original  jurisdiction.  It  stated  that  in 
all  other  cases  within  the  judicial  power  of  the  United  States  the 
Supreme  Court  should  have  appellate  jurisdiction,  with  such  excep- 
tions and  under  such  regulations  as  Congress  should  make.  There 
was  doubt  as  to  whether  the  power  of  Congress  to  make  exceptions 
applied  both  to  the  original  and  the  appellate  jurisdiction  of  the 
Supreme  Court  or  only  to  the  latter.  Marshall  concluded  that  it 
applied  only  to  the  latter.  The  description  of  the  original  jurisdic- 
tion of  the  Supreme  Court  in  the  Constitution,  he  reasoned,  was  com- 
plete. Congress  had  no  power  to  add  to  that  jurisdiction.  Among 
the  items  listed  in  it  he  did  not  find  power  to  issue  writs  of  mandamus. 
The  relevant  provision  of  the  Judiciary  Act,  therefore,  was  not  author- 
ized by  the  Constitution. 

This  line  of  reasoning  enabled  Marshall  to  escape  from  the  political 
dilemma  and  gave  him  the  opportunity  to  expound  the  principle 
which  made  the  decision  significant  long  after  the  political  contro- 
versy was  forgotten.  "The  question,"  he  said,  "whether  an  act,  re- 
pugnant to  the  Constitution,  can  become  the  law  of  the  land,  is  a 
question  deeply  interesting  to  the  United  States;  but,  happily,  not  of 
an  intricacy  proportioned  to  its  interest."  "  The  Constitution,  he 
said,  was  either  a  superior,  paramount  law,  unchangeable  by  ordinary 
means,  or  it  was  on  a  level  with  ordinary  legislative  acts  and,  like 
other  acts,  alterable  when  the  legislature  should  please  to  alter  it. 
He  had  no  doubt  that  our  Constitution,  set  up  to  establish  a  govern- 
ment of  limited  powers,  was  of  the  former  type,  and  that  an  act  of 

13 1  Stat.  81.  "  1  Grandi  176. 
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Congress  repugnant  to  the  Constitution  was  void.  It  was  emphatically 
the  province  and  duty  of  the  judicial  department  to  say  what  the  law 
was.  If  two  laws  were  in  conflict,  the  Court  must  decide  on  the 
operation  of  each. 

So  if  a  law  be  in  opposition  to  the  Constitution;  if  both  the  law  and 
the  Constitution  apply  to  a  paramount  case,  so  that  the  Court  must 
either  decide  that  case  conformably  to  the  law,  disregarding  the  Con- 
stitution; or  conformably  to  the  Constitution,  disregarding  the  law; 
the  Court  must  determine  which  of  these  conflicting  rules  governs 
the  case.  This  is  of  the  very  essence  of  judicial  duty.15 

It  was  clear  to  the  Chief  Justice  that  in  establishing  the  judiciary 
the  Constitution  intended  that  the  judges  should  look  to  the  Consti- 
tution as  well  as  to  the  statutes  in  searching  for  the  law.  It  was  to  be 
a  rule  tor  the  government  of  the  courts  as  well  as  of  the  legislature. 
It  would  be  immoral  to  impose  the  oath  of  office  upon  them  if  judges 
were  to  be  used  as  instruments  for  violating  what  they  swore  to 
support. 

Since  the  case  was  not  one  in  which  the  Court  could,  under  the 
Constitution,  exercise  original  jurisdiction,  the  Court  did  not  attempt 
to  compel  the  Secretary  of  State  to  deliver  the  commissions.  The 
prestige  of  the  Court  was  enhanced  rather  than  impaired.  The  Re- 
publicans, who  cared  quite  as  little  about  the  commissions  and  quite 
as  much  about  the  political  issue  as  did  the  Federalists,  were  enraged 
at  the  strategy  of  the  Chief  Justice  in  writing  an  opinion  to  demon- 
strate the  illegality  of  their  action  before  reaching  a  reluctant  con- 
clusion that  the  Supreme  Court  had  no  power  to  do  anything  about 
it.  They  found  no  merit  in  Marshall's  thoughtful  discussion  of  the 
appointing  process.1*  They  argued  convincingly  that  all  discussion 
o[  the  powers  and  the  conduct  of  the  executive  department  could 
have  been  and  should  have  been  avoided.  The  only  point  necessary 
to  be  decided  was  that  the  writ  could  not  issue  from  the  Supreme 
Court  in  this  case,  because  the  Court  had  no  power  to  issue  writs  of 
mandamus  in  the  exercise  of  its  original  jurisdiction.  Since  the 
Court  had  no  jurisdiction,  all  discussions  of  the  merits  of  the  case  were 
irrelevant.  They  were  obiter  dicta,  and  were  therefore  without 
merit  as  a  statement  of  existing  law. 

islbid.,p.  178. 

16  For  a  modern  appraisal  of  the  power  of  the  President  in  connection  with  appoint- 
ments see  W.  W.  Willoughby,  The  Constitutional  Law  of  the  United  States  (3  vols., 
1929),  HI,  1506-1507,  and  United  States  v.  Smith,  286  U.S.  6  (1932). 
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When  the  decision  was  announced,  in  February,  1803,  little  public 
attention  was  given  to  the  discussion  of  the  power  and  duty  of  the 
Court  to  pronounce  null  and  void,  and  refuse  to  enforce,  legislation 
in  conflict  with  the  Constitution.  The  power  of  judicial  review  had 
been  exercised  many  times  in  the  state  courts.  Its  possibilities  had 
been  mentioned  by  judges  in  the  Supreme  Court  and  other  federal 
courts.  Statesmen  not  connected  with  the  judiciary  had  recognized 
the  probable  existence  of  this  judicial  power,  and  its  announcement 
by  the  Supreme  Court  occasioned  no  particular  surprise.  The  cur- 
rent political  situation  was  not  one  in  which  Congress  was  enacting 
sweeping  legislation  which  was  likely  to  be  challenged  by  the  Court. 
Judicial  review  operated  in  a  negative  direction  only.  The  party  in 
office  was  supposed  to  be  opposed  to  the  expansion  of  the  powers  of 
the  federal  government.  Few  statutes  sponsored  by  the  Jefferson  ad- 
ministration and  enacted  by  the  Republican  Congress  were  likely  to 
be  so  broad  as  to  be  deemed  unconstitutional  by  a  Federalist  judiciary. 
As  a  matter  of  fact,  although  a  number  of  acts  of  Congress  were  ap- 
praised by  the  Supreme  Court  in  terms  of  the  Constitution,  more  than 
half  a  century  passed  before  the  Supreme  Court  held  another  one  un- 
constitutional. From  1803  to  1857,  when  the  Dred  Scott  case"  was 
decided,  no  judicial  restraint  was  laid  upon  the  legislative  power  of 
Congress.  It  was  only  after  the  federal  legislative  power  began  to  be 
exercised  more  broadly  that  the  judiciary  began  to  place  its  veto  upon 
legislative  measures. 

RIVALRY  BETWEEN  STATE  AND  FEDERAL  JUDICIARIES 

The  growing  power  of  the  Supreme  Court  under  the  leadership  of 
John  Marshall,  the  clashes  between  the  Federalist  judiciary  and  the 
Republican  administration,  and  the  Republicanism  of  certain  state 
courts  and  their  natural  aspirations  for  independence  of  federal  con- 
trol, led  to  clashes  between  federal  and  state  judiciaries.  It  will  be 
recalled  that,  when  framing  the  Judiciary  Act,  Federalist  leaders  in 
Congress  sought  to  place  all  federal  judicial  power  in  the  hands  of 
the  federal  courts.  The  Anti-Federalists,  or  Republicans,  on  the 
other  hand,  sought  to  limit  the  activities  of  the  federal  judiciary  to 
a  narrow  field  and  leave  the  exercise  of  most  federal  jurisdiction  in 
the  hands  of  the  state  courts.  The  statute  adopted  was  a  compromise 
between  the  two  factions.  More  power  was  given  to  the  federal 
judiciary  than  the  Republicans  desired,  but  an  area  of  federal  juris- 

17  Dred  Scott  v.  Sandford,  19  Howard  393. 
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diction  was  left  to  state  courts,  and  the  right  of  appeal  to  the  Supreme 
Court  of  the  United  States  was  given  in  cases  decided  by  state  courts 
which  involved  the  interpretation  of  the  federal  Constitution,  laws, 
or  treaties. 

One  of  the  most  eminent  state  courts  of  the  early  decades  of  the 
nineteenth  century  was  the  court  of  appeals  of  Virginia.  It  was  pre- 
sided over  by  Judge  Spencer  Roane,  an  able  jurist  and  an  entrenched 
political  leader  who  was  said  to  have  been  Jefferson's  choice  for  Chief 
Justice  of  the  United  States.  Unfortunately  for  the  aspirations  of 
both  Jefferson  and  Roane,  Chief  Justice  Ellsworth  had  resigned  early 
enough  to  permit  John  Adams  to  appoint  John  Marshall  to  that  posi- 
tion, and  no  method  was  found  for  ousting  him.  As  the  jealous  head 
of  a  rival  institution,  Roane  offered  the  first  state  challenge  to  the 
power  of  the  Supreme  Court  to  review  cases  previously  decided  in  a 
state  tribunal.  As  in  the  Marbury  case,  the  political  questions  in- 
volved were  uppermost  in  the  minds  of  contemporaries,  but  the  legal 
question  was  of  paramount  importance  for  the  years  to  come. 

Like  much  of  the  litigation  of  the  period,  the  case  grew  out  of  a 
dispute  over  land  titles.18  The  land  involved  was  called  the  Northern 
Neck  of  Virginia,  which  had  been  granted  to  Lord  Fairfax  by  Kings 
Charles  II  and  James  II.  The  state  of  Virginia  made  a  claim  to  the 
land  during  the  Revolutionary  War,  and,  after  the  death  of  Lord 
Fairfax  in  1781,  it  based  a  further  claim  on  the  ground  that  an  alien 
could  not  inherit  land  in  the  state.  Lord  Fairfax  had  sought  to  pass 
the  land  to  his  nephew,  Denny  Martin,  a  British  subject,  but  the 
state,  ignoring  Martin's  claim,  granted  part  of  the  land  to  David 
Hunter.  Parts  of  the  land  were  sold  by  the  various  claimants,  John 
Marshall  arid  his  brother,  James  M.  Marshall,  being  among  the  pur- 
chasers from  the  Fairfax  heir.  Litigation  over  the  title  dragged 
through  the  courts  for  many  years.  Finally,  in  1810,  the  court  of 
appeals  of  Virginia  demolished  the  Fairfax  title  and  upheld  the 
rights  of  the  Hunter  estate. 

A  writ  of  error  was  sued  out  in  the  Supreme  Court  of  the  United 
States.  Because  of  his  interest  in  a  part  of  the  property  which  would 
be  affected  by  the  decision,  Chief  Justice  Marshall  took  no  formal 
part  in  the  case.  Two  other  justices  were  absent.  By  a  vote  of  three 
to  one  the  Supreme  Court  reversed  the  decision  of  the  Virginia  court, 
holding  that  the  treaty  with  Great  Britain,  drafted  in  1794,  protected 

18  For  accounts  of  the  case  see  Beveridge,  op.  cit.,  II,  206-208,  and  Warren,  op.  cit.,  I, 
443-453. 
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the  Fairfax  estate  against  confiscation  by  the  state.  The  opinion  was 
written  by  Justice  Joseph  Story,  nominally  a  Republican  from  Massa- 
chusetts, who  had  already  imbibed  most  of  the  Federalist  principles  of 
John  Marshall.16 

The  Supreme  Court  issued  a  mandate,  directing  the  court  of 
appeals  of  Virginia  to  carry  out  the  decision.  Angered  at  the  temer- 
ity of  the  Supreme  Court  in  issuing  orders  to  them,  the  Virginia  judges 
called  upon  the  bar  of  the  state  to  argue  the  question  whether  or  not 
they  should  obey  the  mandate.  After  an  argument  of  six  days,  the 
Virginia  court  held  that  the  federal  Judiciary  Act  was  unconstitu- 
tional in  so  far  as  it  extended  the  appellate  jurisdiction  of  the 
Supreme  Court  to  that  court.  Republican  leaders  applauded,  and  re- 
echoed the  defiance. 

The  case  of  the  claimants  under  the  Fairfax  title  was  in  the  hands 
of  John  Marshall's  brother.  He  immediately  took  the  case  to  the 
Supreme  Court  again  by  means  of  another  writ  of  error.  This  time 
the  emphasis  was  not  on  questions  of  title,  but  on  the  constitutionality 
of  the  exercise  of  the  power  of  the  Supreme  Court  to  review  a  decision 
of  the  highest  court  of  a  sovereign  state.  Justice  Story  again  delivered 
the  opinion  of  the  Court.20  He  rejected  arguments  based  on  the 
sovereignty  of  the  state  and  on  conceptions  of  the  Constitution  as 
the  product  of  a  compact  among  sovereign  bodies.  In  language 
similar  to  that  used  later  by  Daniel  Webster  and  other  great  Federal- 
ists, he  declared: 

The  Constitution  of  the  United  States  was  ordained  and  established, 
not  by  the  states  in  their  sovereign  capacities,  but  emphatically,  as  the 
preamble  of  the  Constitution  declares,  by  "the  people  of  the  United 
States."  There  can  be  no  doubt  that  it  was  competent  to  the  people 
to  invest  the  general  government  with  all  the  powers  which  they 
might  deem  proper  and  necessary;  to  extend  or  restrain  these  powers 
according  to  their  own  good  pleasure,  and  to  give  them  a  paramount 
and  supreme  authority.  As  little  doubt  can  there  be  that  the  people 
had  a  right  to  prohibit  to  the  states  the  exercise  of  any  powers  which 
were,  in  their  judgment,  incompatible  with  the  objects  of  the  general 
compact;  to  make  the  powers  of  the  state  governments,  in  given  cases, 
subordinate  to  those  of  the  nation,  or  to  reserve  to  themselves  those 
sovereign  authorities  which  they  might  not  choose  to  delegate  to 
either.  The  Constitution  was  not,  therefore,  necessarily  carved  out  of 

"Fairfax's  Devisee  v.  Hunter's  Lessee,  7  Cranch  603  (1813). 
20  Martin  v.  Hunter's  Lessee,  1  Wheaton  304  (1816). 
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existing  state  sovereignties,  nor  a  surrender  of  powers  already  existing 
in  state  institutions,  for  the  powers  of  the  states  depend  upon  their 
own  constitutions;  and  the  people  ot  every  state  had  the  right  to 
modify  and  restrain  them,  according  to  their  own  views  of  policy  or 
principle.  On  the  other  hand,  it  is  perfectly  clear  that  the  sovereign 
powers  vested  in  the  state  governments,  by  their  respective  constitu- 
tions, remained  unaltered  and  unimpaired,  except  so  far  as  they  were 
granted  to  the  government  of  the  United  States.21 

With  these  principles  in  mind,  he  examined  Article  III  of  the 
Constitution  to  determine  the  appellate  jurisdiction  of  the  Supreme 
Court.  Writing  at  great  length,  he  justified  the  exercise  of  power  by 
that  Court  to  review  cases  decided  by  the  highest  courts  of  the  states 
in  prescribed  cases  involving  the  interpretation  of  the  federal  Consti- 
tution, federal  statutes,  and  federal  laws.  Doubtless  fearing  that  the 
Virginia  court  of  appeals  would  again  refuse  to  execute  the  man- 
date, the  Supreme  Court  sent  it  this  time,  not  to  the  court  of  appeals, 
but  to  the  lower  court  in  Virginia  in  which  the  case  had  originated. 

From  the  point  of  view  of  a  legal  statement,  the  opinion  of  Justice 
Story  left  little  more  to  be  said  in  defense  of  the  power  of  the  Supreme 
Court  to  review  decisions  of  the  state  courts.  Republican  leaders, 
however,  continued  to  denounce  what  they  regarded  as  the  encroach- 
ment of  the  federal  judiciary  upon  the  prerogatives  of  the  states. 

The  position  of  the  Supreme  Court  needed  to  be  restated  in  a  case 
in  which  John  Marshall  would  not  be  restrained  from  participating 
because  of  a  personal  financial  interest.  Marshall  had  great  prestige 
in  spite  of  the  denunciation  to  which  the  Republicans  subjected  him. 
He  had  a  capacity  for  the  clear  and  persuasive  statement  of  constitu- 
tional principles  which  Story  did  not  possess.  The  occasion  for  an 
opinion  by  Marshall  arose,  or  was  engineered,  in  the  case  of  Cohens  v. 
Virginia,28  decided  in  182 1.28  The  Virginia  legislature  had  enacted  a 
law  forbidding  the  sale  of  lottery  tickets  in  the  state,  except  those  from 
lotteries  authorized  by  the  laws  of  the  state.  Cohens  violated  the  law 
by  selling  tickets  of  a  lottery  sponsored  by  the  District  of  Columbia. 
He  was  convicted.  The  offense  was  petty,  and  for  that  reason  no 
appeal  could  be  taken  to  a  higher  court  in  the  state.  Cohens*  counsel 
took  the  case  to  the  Supreme  Court  of  the  United  States,  arguing  that 
the  lottery  was  authorized  by  an  act  of  Congress  which  provided  for 
the  government  of  the  District  of  Columbia,  and  that  the  state  law, 

81  Ibid.,  pp.  324-325.  ^6  Whcaton  264. 

88  For  accounts  of  the  case  see  Beveridge,  op.  cit.,  IV,  342-371,  and  Warren,  op.  cit.f  I, 
547-563,  657-659. 
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being  in  conflict  with  the  federal  law,  could  not  constitutionally  be 
enforced. 

Before  hearing  arguments  as  to  whether  the  act  of  Congress 
authorized  the  sale  of  District  of  Columbia  lottery  tickets  in  Virginia, 
the  Court  heard  arguments  exclusively  on  the  jurisdictional  question 
whether  the  case  could  legitimately  be  brought  before  it.  On  this 
point  Chief  Justice  Marshall  wrote  an  opinion  which  his  biographer 
has  called  "one  of  the  strongest  and  most  enduring  strands  of  that 
mighty  cable  woven  by  him  to  hold  the  American  people  together  as 
a  united  and  imperishable  nation."  2*  Marshall  asserted  that  the  ap- 
pellate power  of  the  Supreme  Court  over  the  judgment  of  a  state 
court  was  opposed  chiefly  on  arguments  drawn  from  the  supposed 
total  separation  of  the  judiciary  of  a  state  from  that  of  the  Union  and 
their  entire  independence  of  each  other;  but  the  hypothesis  of  com- 
plete separation  between  the  state  and  federal  governments  was  not 
supported  by  the  Constitution.  He  reasoned  as  follows: 

That  the  United  States  form,  for  many  and  for  most  important 
purposes,  a  single  nation,  has  not  yet  been  denied.  In  war,  we  are  one 
people.  In  making  peace,  we  are  one  people.  In  all  commercial 
regulations,  we  are  one  and  the  same  people.  In  many  other  respects, 
the  American  people  are  one;  and  the  government  which  is  alone 
capable  of  controlling  and  managing  their  interests  in  all  these  re- 
spects, is  the  government  of  the  Union.  It  is  their  government,  and 
in  that  character  they  have  no  other.  America  has  chosen  to  be,  in 
many  respects,  and  to  many  purposes,  a  nation;  and  for  all  these  pur- 
poses, her  government  is  complete;  to  all  these  objects,  it  is  competent. 
The  people  have  declared,  that  in  the  exercise  of  all  powers  given  for 
these  objects  it  is  supreme.  It  can,  then,  in  effecting  these  objects, 
legitimately  control  all  individuals  or  governments  within  the  Amer- 
ican territory.  The  constitution  and  laws  of  a  state,  so  far  as  they  are 
repugnant  to  the  Constitution  and  laws  of  the  United  States,  are 
absolutely  void.  These  states  are  constituent  parts  of  the  United 
States.  They  are  members  of  one  great  empire  —  for  some  purposes 
sovereign,  for  some  purposes  subordinate.88 

In  a  government  so  constituted,  he  thought  it  not  unreasonable 
that  the  judicial  power  should  be  competent  to  give  efficacy  to  the 
constitutional  laws  of  the  legislature. 

We  think  that  in  a  government  acknowledgedly  supreme,  with 
respect  to  objects  of  vital  interest  to  the  nation,  there  is  nothing  incon- 

"Beveridge,  op.  cit.,  IV,  343.          ^G  Wheaton  413-414. 
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sistent  witli  sound  reason,  nothing  incompatible  with  the  nature  of 
government,  in  making  all  its  departments  supreme,  so  lar  as  respects 
those  objects,  and  so  far  as  is  necessary  to  their  attainment.  The  ex- 
ercise ol  the  appellate  power  over  those  judgments  of  the  state  tri- 
bunals which  may  contravene  the  Constitution  or  laws  of  the  United 
States,  is,  we  believe,  essential  to  the  attainment  of  those  objects.20 

Rephrasing  his  argument  time  and  again,  the  Chief  Justice  con- 
cluded by  saying  that  the  Court  was  unanimously  of  the  opinion  that 
the  objections  to  its  jurisdiction  were  not  sustained.  The  case  was 
then  argued  on  the  merits.  In  writing  the  opinion  of  the  Court,  the 
Chief  Justice  posed  two  questions:  (1)  Did  the  statute  purport  to 
authorize  the  sale  of  lottery  tickets  in  states  where  such  sale  might  be 
prohibited  by  law?  And  (2)  Was  the  law  constitutional?  The  second 
question  would  have  to  be  answered  only  if  the  first  was  answered  in 
the  affirmative.  He  reached  rather  quickly  the  conclusion  that  the 
act  of  Congress  had  not  intended  to  authorize  sales  such  as  that  which 
Cohens  had  made. 

The  judgment  of  the  lower  court  was  therefore  affirmed.  The 
appeal  had  been  without  avail  as  far  as  Cohens  was  concerned.  Yet 
it  bad  given  Chief  Justice  Marshall  an  opportunity  to  proclaim  and 
publish  a  long  essay  on  the  nature  of  the  federal  Union  and  the  power 
of  the  federal  judiciary.  It  was  a  powerful  utterance  in  the  struggle 
between  nationalism  and  localism  which  raged  throughout  the  period 
in  which  Marshall  was  Chief  Justice.  Marshall  was  attacked  in  the 
Republican  press  through  editorials  and  through  a  series  of  articles 
written  by  his  rival,  Judge  Spencer  Roane.  Thomas  Jefferson  was 
among  his  most  resentful  critics.  It  is  safe  to  say  that  none  of  the 
Republican  leaders  was  convinced  or  pacified  by  the  opinion  of  the 
Supreme  Court,  even  though  in  this  case  there  was  no  ultimate  inter- 
ference with  the  enforcement  of  the  state  law.  Yet  Marshall's  state- 
ment and  restatement  of  the  principles  of  federalism,  as  he  saw  them, 
laid  the  groundwork  for  a  system  of  constitutional  law  which  was  to 
exist  long  after  the  contemporary  controversies  were  forgotten.  Under 
his  leadership  the  federal  judiciary  was  so  entrenched  in  a  position  of 
power  that  the  vicissitudes  of  civil  war  and  social  and  economic 
struggle  in  the  decades  to  come  were  unable  to  bring  about  more 
than  a  temporary  disturbance. 

.>  pp.  414-415. 


CHAPTER  7 
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SINCE  THE  OFFICE  OF  PRESIDENT  was  wholly  new,  the  early  occupants 
had  no  tradition  to  follow.  Even  though  an  entire  article  of  the 
Constitution  was  devoted  to  the  Executive,  the  character  of  the  presi- 
dency was  determined  in  large  part  by  the  men  first  chosen  to  it.  No 
one  can  confidently  predict  what  the  office  would  have  been  like 
during  the  early  decades  of  government  under  the  Constitution  had 
George  Washington  not  been  selected  as  the  first  President.  His 
writings  and  the  record  of  his  activities  do  not  indicate  that  he  had 
either  the  brilliance  or  the  learning  variously  displayed  by  Hamilton, 
Jefferson,  Madison,  and  perhaps  others.  He  lacked  the  qualities  of 
colorful  popular  leadership  demonstrated  in  later  years  by  Jackson, 
Lincoln,  and  the  two  Roosevelts.  When  he  took  the  office,  how- 
ever, he  possessed  the  confidence  and  veneration  of  all  groups  and  all 
sections  of  the  country.  He  was  the  symbol  of  a  nation  united.  If 
he  lacked  some  of  the  qualities  of  constructive  statesmanship,  he 
knew  how  to  use  the  abilities  of  other  men  who  in  specialized  fields 
had  keen  minds,  or  great  facility  for  expression,  or  possessed  more 
of  the  techniques  of  political  strategy  than  himself.  He  perhaps 
made  little  contribution  to  the  science  of  government;  yet  under  his 
hand  the  ship  of  state  held  steady  while  the  machinery  of  the  new 
government  was  being  established. 

Washington  seems  to  have  had  no  desire  to  serve  beyond  a  single 
term.  Toward  the  end  of  his  first  term  he  had  Madison  prepare  for 
him  a  draft  of  a  valedictory  or  farewell  address  in  which  he  out- 
lined the  principles  to  which  he  thought  the  nation  should  adhere. 
He  was  persuaded  to  accept  the  office  for  another  term.  During  that 
term  the  strife  between  sections  of  the  country,  between  the  develop- 
ing political  parties,  and  between  the  friends,  respectively,  of  France 
and  England,  so  divided  the  country  that  no  policy  sponsored  by  the 
President,  however  carefully  administered,  could  escape  bitter  attack. 
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Much  of  the  halo  about  the  name  ol  Washington  was  dispelled  amid 
strife.  Determined  that  a  second  term  should  be  his  last,  he  asked 
Hamilton  to  take  over  the  task  of  completing  the  draft  of  a  farewell 
address  begun  four  years  earlier  by  Madison,  who  had  now  moved 
definitely  into  the  ranks  of  partisan  critics  of  the  administration. 

The  address  was  made  public,  not  on  the  date  of  his  retirement 
from  office,  but  on  September  17,  1796,1  prior  to  the  presidential  elec- 
tion of  that  year.  He  explained  his  retirement,  not  on  any  ground 
of  policy  in  opposition  to  his  third  term,  but  on  the  ground  that  his 
services,  rendered  for  eight  years  at  a  real  personal  sacrifice,  were  no 
longer  needed  by  the  country.  He  devoted  many  pages  to  a  plea  for 
unity  among  the  American  people.  He  deplored  what  he  called  the 
spirit  of  party,  whether  in  internal  or  foreign  affairs.  He  warned 
particularly  against  sectional  divisions  within  the  country  and  against 
"permanent  alliances  with  any  portion  of  the  foreign  world."  He 
warned  against  hasty  changes  in  the  Constitution.  "In  all  the  changes 
to  which  you  may  be  incited,"  he  urged,  "remember  that  time  and 
habit  are  at  least  as  necessary  to  fix  the  true  character  of  government 
as  of  other  human  institutions."  a 

Whatever  the  effect  of  the  address,  the  nation  failed  to  avoid  par- 
tisanship in  the  election  of  Washington's  successor.  The  campaign 
was  a  bitter  struggle.  For  the  presidency,  the  majority  of  the  Fed- 
eralists favored  John  Adams,  who  had  served  two  terms  as  Vice- 
President;  and  for  Vice-President  they  favored  Thomas  Pinckney,  of 
South  Carolina.  Hamilton  and  other  Federalists  lacked  enthusiasm 
for  Adams,  however,  and  sectional  jealousy  played  into  the  struggle. 
The  Anti-Federalists,  or  Republicans,  favored  Thomas  Jefferson  for 
the  presidency  and  scattered  widely  as  to  the  vice-presidency,  giving  a 
considerable  amount  of  support  to  Aaron  Burr.  Party  lines  were  not 
yet  completely  formed,  and  the  result  was  one  which  could  not  well 
have  occurred  at  subsequent  elections.  Adams  was  chosen  to  the 
presidency  with  seventy-one  electoral  votes.  The  next  largest  num- 
ber of  votes  —  only  three  less  than  those  accorded  to  Adams  —  went, 
not  to  Pinckney,  however,  but  to  Thomas  Jefferson,  the  leader  of  the 
Republicans.  The  ensuing  administration  was  in  the  hands  of  a  Fed- 
eralist President  and  a  Republican  Vice-President,  with  division  in  the 
Federalist  party  as  to  the  support  to  be  given  to  the  President. 

1  United  States  President,  A  Compilation  of  the  Messages  and  Papers  of  the  Presidents 
(20  vols.,  1917-?),  I,  205. 
•Ibid.,  p.  210. 
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The  new  President,  taking  office  with  a  prestige  in  no  sense  com- 
parable with  that  of  his  predecessor,  had  to  stand  or  fall  in  terms  of 
his  own  ability  as  a  statesman  and  politician.  The  division  among 
the  Federalists,  the  unwise  enactment  of  certain  legislation  such  as 
the  Alien  and  Sedition  Acts,  and  other  factors,  left  him  badly  dis- 
credited at  the  end  of  a  single  term.  By  1800  the  lines  of  the  two 
political  parties  were  clearly  established.  Each  of  the  presidential 
electors  chosen  as  Republicans  cast  his  vote  for  the  two  Republican 
candidates,  Thomas  Jefferson  and  Aaron  Burr.  The  Federalists  cast 
their  votes  for  John  Adams  and  Charles  Cotesworth  Pinckney,  of 
South  Carolina,  with  the  exception  of  one  vote  cast  for  John  Jay,  of 
New  York.  There  were  seventy-three  Republican  electors  as  against 
sixty-five  Federalist  electors,  but  the  balloting  resulted  in  no  election 
because  of  the  fact  that  Jefferson  and  Burr  each  had  the  same  number 
of  votes.  The  Republicans  had  contemplated  electing  Jefferson  as 
President  and  Burr  as  Vice-President,  but  the  election  drew  no  dis- 
tinction between  them,  and  the  final  decision  was  left  with  the  House 
of  Representatives. 

The  House  of  Representatives  was  to  choose  the  President  from  one 
or  the  other  of  the  two  Republicans,  Jefferson  and  Burr,  but  the  par- 
ticipating voters  were  both  Federalists  and  Republicans.  The  Re- 
publicans in  the  House  voted  for  Jefferson;  the  Federalists  divided,  a 
considerable  number  of  them  voting  for  Burr.  As  the  Constitution 
required,  the  formal  vote  was  taken,  not  by  individuals,  but  by  states. 
In  a  long  series  of  ballots,  eight  states  were  for  Jefferson,  and  six  for 
Burr;  but,  since  the  delegations  from  two  states  were  equally  divided, 
Jefferson  failed  to  secure  the  support  of  the  required  majority  of  the 
states.  It  seemed  for  a  time  as  if  the  House  were  in  permanent  dead- 
lock. The  time  for  the  inauguration  of  the  new  President  was  ap- 
proaching. There  was  no  constitutional  or  statutory  provision  for 
the  government  of  the  country  in  the  absence  of  both  the  President 
and  Vice-President.  Federalist  representatives  continued  to  support 
Burr  for  the  presidency,  with  the  result  that  neither  Burr  nor  Jeffer- 
son could  secure  the  votes  of  a  majority  of  the  states.  Finally,  how- 
ever, perhaps  partly  because  they  recognized  the  seriousness  of  the 
situation  and  partly  because  Burr  refused  to  pledge  himself  to  con- 
duct the  presidency  as  a  Federalist,  enough  Federalist  representatives 
withheld  their  votes  to  permit  Jefferson  to  secure  a  majority.  Jeffer- 
son was  elected,  therefore,  on  the  thirty-sixth  ballot. 


116  THE     PRESIDENCY     AND    THE    UNION 

THE  TWELFTH  AMENDMENT 

The  electoral  college  seems  never  to  have  functioned  exactly  as  the 
framers  of  the  Constitution  intended.  In  no  election  did  the  electors 
in  the  several  states  constitute,  as  was  originally  intended,  a  deliber- 
ative body  exercising  their  own  best  judgment  as  to  persons  who  were 
to  be  President  and  Vice-President.  They  were  chosen  to  express  the 
will  of  their  constituents  rather  than  to  exercise  their  own  discretion. 
It  had  been  assumed  that  on  some  occasions  the  votes  of  the  electors 
would  concentrate  sufficiently  upon  particular  candidates  to  result  in 
an  immediate  election,  but  it  seems  to  have  been  expected  that  on  many, 
and  perhaps  most,  occasions  the  electoral  college  would  exercise  some- 
what the  functions  of  a  nominating  convention,  and  that  the  House 
of  Representatives  would  choose  the  President  from  the  five  candi- 
dates receiving  the  highest  number  of  votes  in  the  electoral  college. 
The  machinery  failed  to  anticipate  the  development  of  political 
parties,  in  terms  of  which  electors  would  be  chosen  to  vote  for  party 
candidates,  with  the  result  that,  no  matter  how  large  the  vote  of  the 
party,  its  two  candidates  would  receive  the  same  number  of  electoral 
votes,  and  the  election  of  President  would  devolve  upon  the  House  of 
Representatives.  The  machinery  likewise  failed  to  anticipate  the 
operation  of  political  parties  in  Congress  and  the  possible  defeat  of  the 
will  of  the  people  by  the  efforts  of  the  minority  party  to  defeat  the 
intentions  of  the  majority  as  to  which  of  the  two  candidates  should  be 
President  and  which  should  be  Vice-President. 

As  a  result  of  the  election  of  1796,  at  which  a  Federalist  was  chosen 
as  President  and  a  Republican  as  Vice-President,  a  constitutional 
amendment  had  been  proposed  to  the  effect  that  each  elector,  instead 
of  casting  two  votes  for  President,  should  vote  separately  for  Presi- 
dent and  Vice-President.  No  action  was  taken  on  the  proposal. 
After  the  battle  which  resulted  in  the  election  of  Jefferson,  a  similar 
amendment  was  introduced.  The  first  Congress  of  Jefferson's  ad- 
ministration lacked  a  sufficient  majority  of  Republicans  to  sanction  a 
constitutional  amendment  without  the  help  of  Federalist  votes.  The 
Federalists  showed  no  disposition  to  be  helpful.  The  Republican 
majority  of  the  next  Congress,  however,  was  large  enough  to  carry  a 
constitutional  amendment  if  all  acted  together.  The  Senate  passed 
the  amendment  by  a  two-thirds  vote  of  the  members  present,  but  th< 
number  of  votes  cast  for  the  amendment  was  not  as  much  as  two 
thirds  of  the  total  membership  of  the  Senate.  The  validity  of  the 
action  of  the  Senate  was  challenged  on  the  ground  that  the  Constitu- 
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tion  required  a  vote  of  two-thirds  of  the  total  membership,  but  the 
contention  was  rejected.  The  question  of  the  meaning  of  the  consti- 
tutional requirement  of  a  two-thirds  vote  was  not  passed  upon  by  the 
Supreme  Court  until  1920,  when  in  connection  with  the  Eighteenth 
Amendment  the  Court  held  that  the  requirement  was  a  vote  of  two- 
thirds  of  the  members  present  —  assuming  the  presence  of  a  quorum  — 
and  not  a  two-thirds  vote  of  the  entire  membership  present  and 
absent.3 

In  spite  of  the  strength  of  the  Republicans,  the  amendment  faced 
strong  opposition.  Many  members  believed,  as  Washington  had  ad- 
vised, that  until  the  Constitution  was  well  established  it  was  unwise 
to  make  changes  unless  they  were  absolutely  necessary.  The  Feder- 
alists were  opposed  to  the  amendment  because  it  was  sponsored  by 
Republicans.  There  was  general  opposition,  furthermore,  on  the 
ground  that  it  would  destroy  the  dignity  of  the  office  of  Vice-President. 
Hitherto,  election  as  Vice-President  had  meant  that  the  candidate 
had  been  the  second  choice  of  the  country  for  the  presidency.  Under 
the  constitutional  amendment  the  incumbent  would  be  elected 
directly  as  Vice-President  with  the  expectation  that  he  would  become 
President  only  in  the  improbable  event  that  the  office  of  President 
should  become  vacant.  An  unsuccessful  attempt  was  made,  indeed, 
to  secure  the  elimination  of  the  office  of  Vice-President  altogether. 
It  was  argued  that  the  office  was  not  needed,  and  that  some  other 
officer  of  the  government  could  be  designated  to  assume  the  duties  of 
President  should  the  latter  office  become  vacant. 

In  view  of  the  development  of  the  two-party  system,  it  seemed 
likely  that  few  elections  of  President  would  be  thrown  into  the  House 
of  Representatives  should  the  amendment  be  passed.  Since  the  small 
states  possessed  undue  strength  in  the  election  of  President  when  the 
choice  was  made  in  the  House  of  Representatives,  where  each  state 
had  one  vote  regardless  of  its  size,  there  was  some  opposition  to  the 
amendment  on  that  ground.  Small  states  were  also  critical  of  the 
amendment,  furthermore,  because  of  the  requirement  that  the  House 
make  its  choice  from  not  more  than  three  of  the  highest  candidates  on 
the  list  in  contrast  with  the  provision  for  five  in  the  original  Consti- 
tution. It  was  argued  that  if  only  three  candidates  were  to  be  con- 
sidered, it  was  most  probable  that  only  men  from  the  large  states 
would  be  chosen,  and  that  the  election  of  a  President  from  a  small 
state  would  be  virtually  impossible.  Both  houses  accepted  the 

a  Rhode  Island  v.  Palmer,  253  U.S.  350    (1920). 
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amendment,  however,  with  the  provision  that  the  choice  should  be 
made  from  the  persons,  not  exceeding  three,  having  the  highest  num- 
ber of  electoral  votes.  Actually  the  machinery  for  election  by  the 
House  of  Representatives  has  been  a  matter  of  little  importance  be- 
cause of  the  fact  that  since  the  date  of  the  enactment  of  the  Twelfth 
Amendment  only  one  President,  John  Quincy  Adams,  has  been  chosen 
in  this  manner. 

The  amendment  was  accepted  by  both  houses  of  Congress  and  was 
speedily  ratified  by  the  requisite  number  of  states,  so  that  it  might 
become  operative  for  the  election  of  1804.  It  successfully  adjusted 
electoral  machinery  to  the  operations  of  a  two-party  system.  Its 
failure  in  one  instance  — the  election  of  1824  —  resulted  from  the 
temporary  breakdown  of  the  two-party  system  and  the  temporary 
development  of  a  number  of  small  factions  so  that  no  candidate  re- 
ceived the  requisite  majority. 

The  device  of  separate  voting  for  President  and  Vice-President 
meant  a  degradation  of  the  latter  office  from  the  position  originally 
contemplated.  According  to  the  plan  first  adopted,  the  Vice-President 
was  to  be  a  man  of  presidential  capacity  who  would  occupy  the  lower 
rather  than  the  higher  office  merely  because  another  man  had  received 
more  electoral  votes.  He  would  be  in  a  real  sense  an  assistant  Presi- 
dent. Under  the  provisions  of  the  Twelfth  Amendment  the  man  in 
the  vice-presidency  never  had  at  any  time  during  his  candidacy  any 
prospect  of  becoming  President  except  in  the  improbable  event  of  the 
death  of  the  occupant  of  that  office.  He  was  chosen  with  the  probabil- 
ity in  mind  that  his  most  important  functions  would  be  presiding 
over  the  Senate  and  participating  in  social  functions.  The  nomina- 
tion was  made,  at  times,  merely  as  a  reward  for  past  political  services. 
On  occasion,  as  in  the  instance  of  Theodore  Roosevelt,  it  was  hoped 
that  the  nomination  would  sidetrack  a  man  whose  activities  were  em- 
barrassing the  leaders  of  his  party.  Men  eager  to  be  President  often 
scorned  acceptance  of  the  lesser  office.  In  spite  of  the  occasional  allot- 
ment of  important  functions  by  the  President,  the  Vice-President  re- 
mained an  official  largely  cut  off  from  important  participation  in 
public  affairs. 

Although  from  the  beginning  the  electors  functioned  largely  as 
automatic  representatives  of  the  will  of  the  people  rather  than  as 
deliberate  agents,  little  or  no  consideration  of  the  advisability  of  abol- 
ishing the  electoral  college  altogether  and  choosing  the  President  and 
Vice-President  directly  by  popular  vote  was  given  in  connection  with 
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the  adoption  of  the  Twelfth  Amendment.  The  question  has  been 
considered  from  time  to  time  in  more  recent  years,  and  constitutional 
amendments  to  eliminate  the  cumbersome  mechanism  have  been  in- 
troduced, but  the  need  and  desirability  of  such  a  change  have  not 
been  sufficiently  apparent  to  overcome  political  lethargy  in  the  mat- 
ter. Vested  interests  have  developed  around  the  traditional  machin- 
ery, and  the  need  for  change  will  have  to  become  more  obvious  than 
it  now  is  before  support  can  be  won  for  a  constitutional  amendment 
on  the  subject/ 

THE  JEFFERSON  ADMINISTRATION 

The  transfer  of  governmental  powers  to  Jefferson  and  to  the  Repub- 
lican party  brought  new  trends.  In  his  inaugural  address  Jefferson 
sought  to  minimize  the  differences  between  the  two  parties.  "We 
have  called  by  different  names  brethren  of  the  same  principle,"  he 
said.  "We  are  all  Republicans,  we  are  all  Federalists/' 5  Differences 
in  policy  soon  proved  real  and  important,  however.  Persons  im- 
prisoned under  the  Sedition  Act  were  liberated.  The  measure  pro- 
viding judges  for  the  United  States  circuit  courts  was  repealed.  Im- 
peachment proceedings  against  arrogant  and  incompetent  judges  were 
successful  in  some  instances  and  had  a  general  restraining  effect.  The 
requirement  of  fourteen  years  of  residence  in  the  United  States  before 
an  alien  could  become  a  citizen  was  reduced  to  the  previous  period  of 
five  years.  The  internal  taxes  which  Alexander  Hamilton  had  spon- 
sored to  establish  a  precedent  and  extend  federal  control  as  well  as  to 
raise  revenue  were  abolished.  Yet  rapid  reduction  was  made  in  the 
national  debt,  the  existence  of  which  some  Federalists  had  regarded 
as  quite  as  much  a  blessing  as  an  evil.  Procedures  were  simplified 
and  exaggerated  pomp  and  ceremony  were  discarded.  To  get  rid  of 
the  empty  ceremonial  interchange  between  the  President  and  Con- 
gress, Jefferson  put  an  end  to  the  practice  of  making  personal  appear- 
ances before  Congress.  His  messages  were  delivered  in  writing  and 
gave  no  occasion  for  a  formal  reply.  The  Federalists  delivered 
scathing  criticisms  of  Jeffersonian  innovations,  but  the  trend  con- 
tinued and  it  soon  became  clear  that  the  eclipse  of  the  Federalist 
party  was  permanent. 

A  shift  in  the  position  of  the  Republican  party  from  one  of  criticism 

4  For  a  discussion  of  the  adoption  of  the  Twelfth  Amendment  see  Lolabel  House, 
A  Study  of  the  Twelfth  Amendment  of  the  Constitution  of  the  United  States  (1901). 

5  Messages  and  Papers  of  the  Presidents,  I,  310. 
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and  restraint  to  one  of  positive  responsibility  modified  considerably 
the  principles  of  the  Republican  leaders.  Hitherto  they  had  chal- 
lenged the  extension  of  federal  power  and  had  stressed  the  authority 
of  the  states  to  act  as  co-interpreters  of  the  federal  Constitution  in 
opposition  to  encroachment  by  the  federal  government.  They  had 
appraised  the  Constitution  as  the  product  of  a  compact  among  the 
states  and  as  therefore  subject  to  restraint  by  the  states.  When  the 
federal  government  was  in  their  hands,  however,  their  doubts  as  to  the 
extension  of  federal  power  to  carry  out  the  functions  deemed  to  be 
necessary  began  to  clear  away.  Except  in  opposition  to  the  federal 
judiciary,  which  for  a  time  continued  to  be  dominated  by  Federalist 
leaders,  they  had  little  to  say  about  the  rights  of  the  states  as  against 
the  authority  of  the  federal  government.  The  Federalist  party,  on 
the  other  hand,  became  less  and  less  nationalist  and  more  and  more 
sectional  and  particularistic  in  its  policies.  For  example,  talk  of  seces- 
sion in  the  United  States  from  1800  until  well  along  in  the  eighteen- 
twenties,  which  represented  the  extreme  anti-nationalist  position,  was 
predominantly  the  product  of  Federalists  rather  than  of  Republicans. 
The  Federalist  party  continued  to  be  made  up  of  much  the  same 
financial  and  commercial  interests  as  before.  The  Republican  party 
continued  to  include  the  great  mass  of  debtor  and  landed  interests  in 
the  United  States.  The  two  parties  fought  over  the  tariff,  the  Bank 
of  the  United  States,  territorial  expansion,  relations  with  foreign 
countries,  and  other  matters.  The  continuing  conflicts  of  interest 
are  illustrated  here  in  terms  of  the  purchase  of  the  Louisiana  territory 
from  France  and  of  the  embargo  levied  during  Jefferson's  second  ad- 
ministration in  an  attempt  to  solve  the  problem  of  commercial  rela- 
tionships with  Great  Britain  and  France. 

THE  PURCHASE  OF  LOUISIANA 

Even  prior  to  the  time  of  the  adoption  of  the  Constitution,  the 
status  of  the  Mississippi  and  of  the  port  of  New  Orleans  was  a  matter 
of  vital  importance  to  a  large  section  of  the  United  States.  A  part  of 
the  opposition  of  Patrick  Henry  and  others  to  the  adoption  of  the 
Constitution  was  the  fear  that  a  strong  national  government  dominated 
by  the  North  and  East  might  make  and  enforce  treaties  with  Spain 
by  which  the  United  States  would  be  denied  access  to  the  Mississippi 
outlet.  The  more  distant  sections  of  the  country  had  no  desire  to  see 
the  commerce  of  the  South  and  West  drained  away  in  the  direction  of 
the  southern  port.  The  possibilities  of  agricultural  and  commercial 
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development  of  the  Southwest,  however,  depended  largely  upon  the 
availability  of  local  transportation. 

Early  in  Jefferson's  administration  he  learned  of  rumors  about  a 
transfer  of  New  Orleans  and  perhaps  of  the  Floridas  from  Spain  to 
France,  which  was  then  dominated  by  Napoleon  Bonaparte.  Jeffer- 
son sent  Edward  Livingston  and  James  Monroe  to  negotiate  for  the 
possible  purchase  of  New  Orleans  and  the  Floridas.  Communication 
between  the  United  States  and  representatives  abroad  was  extremely 
slow,  and  the  American  agents  found  themselves  in  a  situation  in 
which  they  had  to  act  hastily.  The  outcome  was  that  they  exceeded 
their  instructions  and  arranged  for  the  purchase,  not  of  the  Floridas, 
but  of  New  Orleans  and  the  whole  of  Louisiana.  The  area  nego- 
tiated for  was  approximately  equal  to  that  of  the  entire  United  States 
as  it  stood  before  the  purchase.  The  treaty  provided  that 

the  inhabitants  of  the  ceded  territory  shall  be  incorporated  in  the 
Union  of  the  United  States  and  admitted  as  soon  as  possible  accord- 
ing to  the  principles  of  the  federal  Constitution  to  the  enjoyment  of 
all  rights,  advantages,  and  immunities  of  citi/ens  of  the  United  States, 
and  in  the  meantime  they  shall  be  maintained  and  protected  in  the 
free  enjoyment  of  their  liberty,  property,  and  the  religion  which  they 
profess.0 

Spain  and  France  were  to  have  special  concessions  in  the  use  of  the 
ports  of  the  ceded  territory  for  a  period  of  twelve  years.  The  amount 
to  be  paid  was  approximately  fifteen  million  dollars. 

Jefferson  did  not  doubt  the  desirability  of  the  arrangement  made 
by  his  envoys,  but  he  was  in  an  embarrassing  position  as  far  as  consti- 
tutional questions  were  concerned.  He  and  Madison,  his  Secretary 
of  State,  had  made  themselves  the  leading  critics  of  broad  interpreta- 
tion of  the  Constitution  during  the  period  of  Federalist  control.  Yet, 
when  his  first  administration  was  hardly  half  over,  the  two  men  were 
sponsoring  a  treaty  to  double  the  area  of  the  United  States  and  pro- 
vide for  the  government  of  the  newly  acquired  territory,  without  the 
support  of  any  clause  in  the  Constitution  specifically  authorizing  the 
acquisition  of  new  territory.  Article  IV,  Section  3,  of  the  Constitu- 
tion provided  for  the  admission  of  new  states  and  gave  Congress  the 
power  to  make  rules  and  regulations  respecting  the  territory  or  other 
property  belonging  to  the  United  States,  but  the  section  was  believed 

0  Article  III  of  the  treaty  with  France,  in  Hunter  Miller  (ed.),  Treaties  and  other 
International  Acts  of  the  United  States  of  America  (1931),  II,  498,  501. 
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to  refer  only  to  territory  belonging  to  the  United  States  at  the  time 
the  Constitution  was  adopted. 

The  treaty  was  signed  at  Paris  on  April  30,  1803.  On  July  16, 
Jefferson  called  a  special  session  of  Congress  to  meet  on  the  seven- 
teenth day  of  October  to  deal  with  "great  and  weighty  matters  claim- 
ing the  consideration  of  the  Congress."  7  While  waiting  for  Congress 
to  assemble,  he  wrote  to  John  Breckinridge,  a  member  of  the  Senate, 
that  the  treaty  must  of  course  be  laid  before  both  houses  because  both 
had  important  functions  to  exercise  respecting  it.  He  thought  Con- 
gress then  would  see  their  duty  to  their  country  in  ratifying  the  treaty 
and  paying  for  the  territory,  so  as  to  secure  a  good  which  would  other- 
wise probably  never  again  be  in  their  power.  But,  he  added: 

I  suppose  they  must  then  appeal  to  the  nation  for  an  additional 
Article  to  the  Constitution,  approving  and  confirming  an  act  which 
the  nation  had  not  previously  authorized.  The  Constitution  has 
made  no  provision  for  our  holding  foreign  territory,  still  less  for  in- 
corporating foreign  nations  into  our  Union.  The  executives,  in  seiz- 
ing the  fugitive  occurrence  which  so  much  advances  the  good  ot  their 
country,  have  done  an  act  beyond  the  Constitution.  The  legislature 
in  casting  behind  them  metaphysical  subtleties,  and  risking  themselves 
like  faithful  servants,  must  ratify  and  pay  for  it,  and  throw  themselves 
on  their  country  for  doing  for  them  unauthorized,  what  we  know 
they  would  have  done  for  themselves  had  they  been  in  a  situation  to 
do  it.  It  is  the  case  of  a  guardian,  investing  the  money  of  his  ward 
in  purchasing  an  important  adjacent  territory;  and  saying  to  him 
when  of  age,  I  did  this  for  your  good;  I  pretend  to  no  right  to  bind 
you:  you  may  disavow  me,  and  I  must  get  out  of  the  scrape  as  I  can: 
I  thought  it  my  duty  to  risk  myself  for  you.  But  we  shall  not  be  dis- 
avowed by  the  nation,  and  their  act  of  indemnity  will  confirm  and  not 
weaken  the  Constitution,  by  more  strongly  marking  out  its  lines.8 

Jefferson  wrote  to  the  Attorney  General  and  to  others  about  a  con- 
stitutional amendment  which  would  give  to  the  United  States  the 
same  powers  with  respect  to  Louisiana  that  it  had  with  respect  to  other 
territory.  Because  of  the  fear  that  France  would  withdraw  from  its 
bargain,  and  perhaps  for  other  reasons,  Jefferson  urged  that  little  be 
said  publicly  about  the  constitutional  question.  He  wrote  to  the 
Attorney  General: 

I  quote  this  for  your  consideration,  observing  that  the  less  that  is 
said  about  any  constitutional  difficulty  the  better;  and  that  it  will  be 

7  Messages  and  Papers  of  the  Presidents,  I,  345. 

8  The  Writings  of  Thomas  Jefferson  (Library  ed.,  20  vols.,  1903),  X,  410-411. 
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desirable  for  Congress  to  do  what  is  necessary,  in  silence.  I  find  but 
one  opinion  as  to  the  necessity  of  shutting  up  the  country  for  some 
time.0 

To  Wilson  C.  Nicholas,  who  apparently  believed  that  the  United 
States  already  had  the  power  to  acquire  territory,  he  again  expressed 
his  own  doubts  in  the  matter  and  his  dislike  of  broad  construction: 

When  an  instrument  admits  two  constructions,  the  one  safe,  the 
other  dangerous,  the  one  precise,  the  other  indefinite,  I  prefer  that 
which  is  safe  and  precise.  I  had  rather  ask  an  enlargement  of  power 
from  the  nation,  where  it  is  found  necessary,  than  to  assume  it  by  a 
construction  which  would  make  our  powers  boundless.  Our  peculiar 
security  is  in  the  position  of  a  written  Constitution.  Let  us  not  make 
it  a  blank  paper  by  construction.  I  say  the  same  as  to  the  opinion  of 
those  who  consider  the  grant  of  the  treaty-making  power  as  boundless. 
If  it  is,  then  we  have  no  Constitution.  If  it  has  bounds,  they  can  be 
no  others  than  the  definitions  of  the  powers  which  that  instrument 
gives.  ...  I  think  it  important,  in  the  present  case,  to  set  an  example 
against  broad  construction,  by  appealing  for  new  power  to  the  people. 
If,  however,  our  friends  shall  think  differently,  certainly  I  shall  ac- 
quiesce with  satisfaction;  confiding  that  the  good  sense  of  our  country 
will  correct  the  evil  of  construction  when  it  shall  produce  ill  effects.10 

Albert  Gallatin,  who  was  now  Secretary  of  the  Treasury,  Madison, 
and  others  of  Jefferson's  advisers  who  had  been  advocates  of  strict 
construction  of  the  Constitution  during  the  period  of  Federalist  dom- 
ination were  now  able  to  persuade  themselves  that  the  Constitution 
should  be  interpreted  broadly  to  justify  the  acquisition  of  Louisiana 
without  taking  the  trouble  to  secure  the  adoption  of  a  constitutional 
amendment. 

Their  lack  of  concern  about  the  principles  to  which  they  had  paid 
heated  tribute  before  they  came  into  power  has  not  been  unique  in 
American  history.  Traditionally  the  critics  of  governmental  powers 
have  been  people  who  lacked  the  opportunity  to  determine  the  exer- 
cise of  that  power.  It  is  true  that  Jefferson,  Madison,  Gallatin,  and 
others  had  held  political  office  in  earlier  years  when  they  developed 
the  Republican  opposition  to  Federalist  principles,  but  they  had 
been  a  minority  group  within  the  government.  Now  they  had  re- 
sponsibility for  the  development  of  policy.  Having  the  votes  at  hand 
with  which  to  secure  the  measures  they  thought  desirable,  they  al- 
lowed constitutional  qualms  to  be  suppressed.  Jefferson  followed  the 

•Ibid.,  X,  412;  see  also  X.  417-418.  and  XIX,  135.  "Ibid.,  X,  418-420. 
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advice  of  those  men  around  him  who  thought  it  unwise  to  entangle 
themselves  in  unnecessary  difficulties  by  seeking  a  constitutional 
amendment  to  authorize  the  doing  of  something  which  might  be  done 
by  conveniently  stretching  the  language  of  the  Constitution.  The 
treaty  was  submitted  to  the  Senate  on  October  17,  1803,  without  an 
accompanying  resolution  for  a  constitutional  amendment.  The 
Senate  debated  the  treaty  behind  closed  doors  and  gave  its  sanction  on 
October  20  by  a  majority  which  greatly  exceeded  the  requisite  two- 
thirds  and  which  for  the  most  part  followed  party  lines.11 

Since  action  by  both  houses  of  Congiess  would  be  necessary  to  carry 
the  treaty  into  effect  by  appropriating  money  to  pay  for  the  territory 
and  making  provision  for  its  government,  Jefferson  had  given  some 
thought  to  the  immediate  submission  of  the  treaty  to  the  House  of 
Representatives  as  well  as  to  the  Senate.  His  advisers  warned  him 
against  inviting  controversy  in  this  manner;  and  the  treaty  was  not 
made  available  to  the  House  of  Representatives  until  after  the  Senate 
had  acted  upon  it.  Although  in  connection  with  the  proposed  legis- 
lation members  of  the  House  raised  embarrassing  questions  about  the 
making  of  the  treaty,  including  questions  of  constitutionality,  it  was 
now  too  late  for  such  questions  to  have  any  effect  upon  ratification  of 
the  treaty.13 

The  United  States  had  no  machinery  for  governing  the  newly  ac- 
quired territory.  The  Senate  speedily  passed  a  bill  authorizing  the 
President  to  take  possession,  and  providing  that,  until  Congress  should 
establish  a  temporary  government,  the  powers  exercised  by  the  offi- 
cers of  the  existing  government  should  be  vested  in  such  persons  and 
should  be  exercised  in  such  manner  as  the  President  of  the  United 
States  should  direct.  Federalists  criticized  this  proposed  blanket 
adoption  of  machinery  which,  for  all  they  knew,  might  be  wholly  dic- 
tatorial in  character  and  in  conflict  with  the  principles  of  the  govern- 
ment of  the  United  States.  Republicans,  under  the  leadership  of 
John  Randolph,  joined  in  the  criticism  to  the  extent  of  insisting  that 
the  act  apply  only  to  the  period  during  which  the  present  Congress 
was  in  session."  Before  Congress  adjourned,  it  enacted  a  detailed 
measure  for  the  establishment  of  a  territorial  government.14 

ulbid.,  X,  425,  and  Everett  S.  Brown,  The  Constitutional  History  of  the  Louisiana 
Purchase  (1920),  p.  13.  For  a  summary  of  Senate  debates  on  the  treaty  prior  to  ratifica- 
tion see  William  Plumer's  Memorandum  of  Proceedings  in  the  United  States  Senate, 
1S03-1807  (1923),  ed.  by  Everett  S.  Brown,  pp.  3-14. 

12  Brown,  The  Constitutional  History  of  the  Louisiana  Purchase  (1920),  chapter  IV. 

"Annals  of  Congress,  8th  Cong.,  1st  sess.,  498  tf.;  2  Stat.  245.  142  Stat.  283. 
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Congress  enacted  other  measures  to  provide  for  the  payment  for 
acquired  territory,15  and  for  the  regulation  of  imports  into  the  terri- 
tory, as  provided  by  the  treaty.10  In  connection  with  the  several 
measures  the  varied  questions,  constitutional  and  otherwise,  concern- 
ing the  acquisition  and  government  of  foreign  territory  were  dis- 
cussed. Some  of  the  Federalists,  it  seems,  had  no  doubt  about  the 
ability  of  the  United  States  to  acquire  territory,  but  thought  that  the 
territory  should  have  been  taken  by  force  rather  than  by  purchase. 
Others,  who  recognized  the  power  to  acquire  territory,  objected  to  the 
provisions  in  Article  III  of  the  treaty  that  the  inhabitants  of  the  terri- 
tory should  be  incorporated  into  the  United  States  and  should  enjoy 
all  the  rights,  advantages,  and  immunities  of  citizens  of  the  United 
States.  Territorial  acquisitions,  they  thought,  should  be  in  the  nature 
of  newly  acquired  possessions  which  were  subject  to  exploitation  by 
the  possessor  without  the  rights  which  inhered  in  membership  in  the 
nation  itself.  The  enactment  of  the  measures  to  pay  for  the  territory 
and  to  establish  a  government  for  it  resulted,  not  from  the  solution  of 
these  theoretical  questions,  but  from  the  decision  of  administration 
leaders  that  the  prescribed  steps  should  be  taken. 

Had  the  discussion  of  constitutional  questions  as  to  the  power  of 
the  federal  government  to  acquire  and  govern  territory  been  con- 
ducted in  more  recent  years,  much  would  have  been  said  about 
previous  decisions  of  the  Supreme  Court  and  perhaps  about  probable 
future  decisions  if  proposed  measures  were  enacted.  Although  the 
Marbury  case,  with  its  assertion  of  the  power  of  judicial  review,  had 
been  decided  by  the  Supreme  Court  as  recently  as  the  February  term 
of  1803,  little  was  said  in  the  congressional  debate  on  the  acquisition 
of  Louisiana  about  the  part  which  the  Court  might  play  in  connection 
with  the  constitutional  questions  being  discussed.  One  exception 
was  the  comment  of  Senator  William  Plumer,  of  New  Hampshire,  a 
Federalist  who  had  voted  against  ratification  of  the  treaty,  but  who 
thought  that,  since  the  treaty  had  been  ratified,  Congress  ought  to 
enact  legislation  to  carry  out  its  provisions.  He  admitted  that  cases 
might  "arise  respecting  the  rights  of  individuals  under  this  treaty  in 
the  courts  of  law,  in  which  the  constitutionality  of  the  treaty  may  be 
questioned.  And  there  may  be  cases  in  which  it  may  become  the 
duty  of  the  judges,  if  that  is  their  opinion,  and  if  the  nature  of  the 
case  require  it,  to  declare  the  treaty  to  be  repugnant  to  the  Constitu- 

1D  2  Stat.  245,  247. 
W2  Stat.  251. 
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tion."  1T  For  the  most  part,  however,  congressmen  indicated  no  aware 
ness  that  there  was  a  tribunal  apart  from  Congress  which  would  have 
the  last  word  in  the  determination  of  constitutional  questions. 

It  was  not  until  1828,  in  connection  with  the  government  of  Florida, 
which  had  been  purchased  in  1819,  that  the  Supreme  Court  passed 
upon  the  question  of  the  power  of  the  United  States  to  acquire  and 
govern  territory.  Chief  Justice  Marshall,  speaking  for  a  unanimous 
Court,  declared  succinctly  that  "the  Constitution  conferred  absolutely 
on  the  government  of  the  Union  the  powers  of  making  war  and  of 
making  treaties;  consequently,  that  government  possesses  the  power 
of  acquiring  territory,  either  by  conquest  or  by  treaty."  1S  Having 
acquired  the  territory,  the  United  States  governed  it  by  virtue  of  that 
clause  in  the  Constitution  which  empowered  Congress  "to  make  all 
needful  rules  and  regulations,  respecting  the  territory,  or  other  prop- 
erty belonging  to  the  United  States."  Apart  from  this  constitutional 
provision,  he  thought  it  possible  that  the  power  to  govern  territory 
which  lacked  the  status  of  statehood  might  result  necessarily  from  the 
fact  that  it  was  not  within  the  jurisdiction  of  any  particular  state  and 
was  within  the  power  and  the  jurisdiction  of  the  United  States.  "The 
right  to  govern  may  be  the  inevitable  consequence  of  the  right  to 
acquire  territory."  ie  Whatever  the  source  of  the  power,  the  possession 
of  it  was  unquestioned. 

The  question  raised  in  connection  with  the  Louisiana  Purchase 
about  the  power  of  the  United  States  to  acquire  title  to  territory  and 
to  govern  territory  which  for  physical  or  other  reasons  could  not  easily 
be  incorporated  into  the  United  States  proper  remained  undeter- 
mined by  the  Supreme  Court  for  nearly  a  century.  It  had  to  be  dealt 
with  finally  in  connection  with  the  government  of  insular  possessions 
acquired  as  a  result  of  the  Spanish-American  War. 

THE  BURR  CONSPIRACY 

American  statesmen  held  various  sentiments  as  to  the  areas  which 
ought  to  be  incorporated  into  the  Union.  Some  wished  to  include, 
not  merely  the  original  thirteen  states  and  the  territorial  possessions 
held  at  the  time  when  independence  was  declared,  but  also  the  Lou- 

17  William  Phuncr's  Memorandum,  p.  32. 

18  The  American  Insurance  Co.  v.  356  Bales  of  Cotton,  1  Peters  511    (1828). 

10  Ibid.,  p.  543.  The  case  was  also  important  for  the  discussion  of  the  status  of  terri- 
torial courts  and  for  the  differentiation  between  courts  established  pursuant  to  Article 
III  of  the  Constitution  and  "legislative"  courts  established  pursuant  to  powers  granted 
elsewhere  in  the  Constitution. 
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isiana  Territory,  Mexico,  and  the  Floridas.  Others,  however,  felt 
that  the  Union,  even  in  its  original  dimensions,  was  too  extensive  and 
too  diverse  in  its  interests  to  survive  unbroken.  There  seems  never 
to  have  been  a  time  in  the  early  decades  of  American  history  under 
the  Constitution  when  the  secession  of  one  section  or  another  was 
not  considered  a  real  possibility.  In  discussing  the  prospective  rati- 
fication of  the  treaty  for  the  acquisition  of  Louisiana,  Jefferson  re- 
marked that  the  Federalists  of  the  East  saw  in  this  acquisition  the  for- 
mation of  a  new  confederacy  embracing  all  the  waters  of  the  Missis- 
sippi on  both  sides  of  it,  with  a  consequent  breaking-off  of  the  western 
portion  of  the  existing  Union.  He  did  not  think  such  a  prospect 
assured,  but,  on  the  other  hand,  he  did  not  greatly  dread  it.  He 
thought  it  no  menace  to  the  welfare  of  the  eastern  states  that  their 
western  border  should  adjoin  another  nation  inhabited  by  their  sons. 
"If  they  see  their  interest  in  separation,"  he  wrote,  "why  should  we 
take  sides  with  our  Atlantic  rather  than  our  Mississippi  descendants? 
It  is  the  elder  and  the  younger  son  differing.  God  bless  them  both, 
and  keep  them  in  union,  if  it  be  for  their  good,  but  separate  them, 
if  it  be  better/'  " 

Plans  for  the  establishment  of  a  western  empire  were  developed  by 
no  less  a  personage  than  Aaron  Burr,  Vice-President  of  the  United 
States  during  Jefferson's  first  administration.21  Burr's  political  career 
had  been  doomed  since  the  time  he  had  killed  Alexander  Hamilton  in 
a  duel.  His  western  expedition  was  clearly  intended  to  re-establish 
himself  and  to  rebuild  a  reputation.  The  records  do  not  clearly  show 
the  emphasis  which  he  placed  on  the  secession  of  a  part  of  the  United 
States  on  the  one  hand  and  the  conquest  of  Mexico  on  the  other. 
Rumors  began  to  reach  Jefferson  as  to  the  organization  of  a  military 
expedition.  On  January  22,  1807,  at  the  request  of  the  House  of 
Representatives,  Jefferson  submitted  to  Congress  such  account  of  the 
expedition  as  he  had  been  able  to  bring  together  along  with  the  re- 
port that  two  of  Burr's  emissaries  were  under  arrest  and  were  being- 
brought  eastward  for  trial.23 

Jefferson  stated  that  another  of  Burr's  emissaries  had  been  liberated 

*>  The  Writings  of  Thomas  Jefferson    (Library  ed.,  20  vols.,  1903),  X,  409-410. 

21  For  accounts  of  the  Burr  Conspiracy  see  Albert  J.  Beveiidge,  The  Life  of  John 
Marshall   (4  vols.,  1916-1919),  III,  chapters  VI-IX;  Henry  Adams,  History  of  the  United 
States  During  the  Administrations  of  Jefferson  and  Madison    (9  vols.,   1889-1891),  III, 
chapters  X-XIX;  Reports  of  the  Trials  of  Aaron  Burr   (2  vols.,  1808).    See  also  Annals 
of  Congress,  10th  Cong.,  1st  sess.,  386-778. 

22  Messages  and  Papers  of  the  Presidents,  I,  400-405. 
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by  habeas  corpus.  On  the  day  after  the  message  was  delivered  to 
Congress,  the  Senate  speedily  passed  a  bill  to  suspend  for  three  months 
the  privilege  of  the  writ  of  habeas  corpus  in  cases  of  persons  charged 
with  treason,  misprision  of  treason,  or  other  high  crime  or  misde- 
meanor. The  Senate  sent  the  bill  to  the  House  "in  confidence"  and 
urged  its  speedy  enactment.  The  House  rejected  it  indignantly  by 
a  vote  of  113  to  19.* 

The  two  prisoners,  J.  E.  Bollman  and  Samuel  Swartwout,  had  in 
the  meantime  been  denied  release  on  habeas  corpus  by  the  United 
States  court  in  Washington  by  a  divided  vote,  the  judges  differing 
along  party  lines.  An  appeal  was  taken  to  the  Supreme  Court.  It 
was  evidently  in  an  attempt  to  prevent  the  Supreme  Court  from  rul- 
ing on  the  matter  that  the  Senate  passed  the  suspension  bill  men- 
tioned above,  which  the  House  thereafter  rejected. 

Justice  Johnson,  a  Jefferson  appointee,  stating  that  he  had  the 
support  of  one  of  his  brethren  who  was  prevented  by  indisposition 
from  attending,  contended  that  the  Supreme  Court  had  no  power  to 
issue  a  writ  of  habeas  corpus.  Chief  Justice  Marshall  and  a  majority 
of  the  Court,  however,  found  that  the  Court  did  have  the  power. 
The  purpose  of  the  inquiry  was  to  determine  whether  or  not  the 
prisoners,  Bollman  and  Swartwout,  should  be  held  for  trial  on  a 
charge  of  treason,  in  levying  war  against  the  United  States.  The 
opinion  of  the  Court,  written  by  Chief  Justice  Marshall,  was  an  im- 
portant constitutional  statement  on  the  interpretation  of  treason. 
Like  many  of  his  leading  opinions,  however,  it  had  significance  be- 
yond the  legal  question  immediately  involved  and  beyond  the  in- 
terests of  the  persons  immediately  affected.  It  reflected  somewhat 
the  abiding  hostility  between  the  Jefferson  administration  and  the 
Supreme  Court,  particularly  as  it  was  expressed  in  the  attempt  to 
deny  jurisdiction  to  the  Supreme  Court  in  this  case  by  suspending  the 
privilege  of  the  writ  of  habeas  corpus.  The  opinion  was  written  also 
with  the  fact  in  mind  that  Aaron  Burr  himself  was  soon  to  be  brought 
to  trial  in  a  federal  court  on  the  charge  of  treason.  It  told  Jefferson 
what  kind  of  facts  he  would  have  to  prove  if  he  was  to  secure  a 
conviction. 

Article  III,  Section  3,  of  the  Constitution  provided  that  "treason 
against  the  United  States  shall  consist  only  in  levying  war  against 
them,  or  in  adhering  to  their  enemies,  giving  them  aid  and  comfort/' 
To  constitute  that  specific  crime,  said  Marshall,  war  must  be  actually 

23  Beveridge,  op.  cit.,  Ill,  317-318. 
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levied  against  the  United  States.  The  definition  did  not  extend  to 
mere  conspiracy  to  levy  war. 

In  language  that  was  to  embarrass  him  later,  however,  in  what 
appeared  to  be  his  effort  so  to  interpret  the  law  as  to  avert  the  con- 
viction of  Burr,  he  added  that  it  was  not  necessary  that  an  individual 
actually  appear  in  arms  in  order  to  be  convicted  of  treason.  On  the 
contrary,  he  said: 

if  war  be  actually  levied,  that  is,  if  a  body  of  men  be  actually  as- 
sembled for  the  purpose  of  effecting  by  force  a  treasonable  purpose; 
all  those  who  perform  any  part,  however  minute,  or  however  remote 
from  the  scene  of  action,  and  who  are  actually  leagued  in  the  general 
conspiracy,  are  to  be  considered  as  traitors.  But  there  must  be  an 
actual  assembling  of  men  for  the  treasonable  purpose,  to  constitute  a 
levying  of  war.24 

In  language  which  may  have  constituted  an  indirect  reprimand  to 
Jefferson,  Marshall  declared  that  crime  which  had  not  ripened  into 
treason  need  not  for  that  reason  escape  punishment.  Congress  was 
competent  to  provide  punishment  for  such  offenses. 

The  framers  of  our  Constitution,  who  not  only  defined  and  limited 
the  crime  [of  treason],  but  with  jealous  circumspection  attempted  to 
protect  their  limitation  by  providing  that  no  person  should  be  con- 
victed of  it,  unless  on  the  testimony  of  two  witnesses  to  the  same  overt 
act,  or  on  confession  in  open  court,  must  have  conceived  it  more  safe 
that  punishment  in  such  cases  should  be  ordained  by  general  laws, 
formed  on  deliberation,  under  the  influence  of  no  resentment,  and 
without  knowing  on  whom  they  were  to  operate,  than  that  it  should 
be  inflicted  under  the  influence  of  those  passions  which  the  occasion 
seldom  fails  to  excite,  and  which  a  flexible  definition  of  the  crime, 
or  a  construction  which  would  render  it  flexible,  might  bring  into  op- 
eration. It  is,  therefore,  more  safe  as  well  as  more  consonant  to  the 
principles  of  our  Constitution  that  the  crime  of  treason  should  not  be 
extended  by  construction  to  doubtful  cases;  and  that  crimes  not 
clearly  within  the  constitutional  definition  should  receive  such  pun- 
ishment as  the  legislature  in  its  wisdom  may  provide.26 

He  found  no  support  for  a  charge  of  treason  against  the  prisoners. 
As  to  their  obvious  culpability  in  engaging  in  an  enterprise  against 
the  dominions  of  a  power  at  peace  with  the  United  States,  that  was 
an  offense  no  part  of  which  had  been  committed  in  the  District  of 

24  Ex  parte  Bollman  and  Ex  parte  Swartwout,  4  Cranch  75,  12fi  (1807). 
35 1  bid.,  p.  127. 
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Columbia,  and  the  trial  could  not  be  held  in  that  district.  The  pris- 
oners were  therefore  discharged. 

While  Republican  leaders  talked  hotly  of  impeachment  for  Mar- 
shall, arrangements  were  made  to  bring  Burr  to  trial  in  the  United 
States  circuit  court  at  Richmond  over  which  Marshall  presided.  The 
several  steps  in  the  trial  provided  occasion  for  a  series  of  opinions  by 
Marshall  in  which  he  rephrased  and  elaborated  his  statements  made 
in  the  habeas  corpus  case  concerning  the  nature  of  treason.  The 
political  maneuvers  involved  in  the  trial  were  such  that  Jefferson  was 
dragged  virtually  into  the  position  of  prosecutor,  with  much  of  his 
prestige  apparently  depending  upon  conviction  of  Burr.  Jefferson's 
political  opponents,  on  the  other  hand,  including  not  merely  Feder- 
alists but  a  dissident  Republican  faction  led  by  John  Randolph, 
maneuvered  for  Burr's  release.  In  the  face  of  implied  threats  of  im- 
peachment, Marshall  criticized  the  administration  because  facts  had 
not  already  been  assembled  to  prove  a  case  of  treason  as  defined  in  his 
opinion  in  the  Bollman  and  Swartwout  case.  He  admitted  Burr  to 
bail  when  the  administration  sought  to  keep  him  incarcerated.  He 
offended  the  dignity  of  the  President  with  a  subpoena  to  appear  at 
the  trial  and  present  certain  materials  in  evidence.  Jefferson  ignored 
the  subpoena,  but  he  was  enraged  at  what  he  regarded  as  an  indignity 
done  to  the  President  of  the  United  States. 

The  trial  was  a  political  battle,  with  the  principles  and  procedures 
of  law  as  the  implements  of  warfare.  The  administration  was  de- 
feated, and  Burr  went  free.  In  his  ensuing  annual  message  to  Con- 
gress, Jefferson  presented  the  materials  of  the  trial.  He  said: 

You  will  be  enabled  to  judge  whether  the  defect  was  in  the  testi- 
mony, in  the  law,  or  in  the  administration  of  the  law;  and  wherever  it 
shall  be  found,  the  legislature  alone  can  apply  or  originate  the 
remedy.  The  framers  of  our  Constitution  certainly  supposed  they 
had  guarded  as  well  their  government  against  destruction  by  treason 
as  their  citi/ens  against  oppression  under  pretense  of  it,  and  if  these 
ends  are  not  attained  it  is  of  importance  to  inquire  by  what  means 
more  effectual  they  may  be  secured.26 

In  response  to  Jefferson's  plea  for  legislative  support,  Senator 
William  B.  Giles,  of  Virginia,  introduced  a  bill  to  define  the  crime 
of  treason.  The  bill  listed  a  series  of  acts,  including  some  of  those 
which  had  been  committed  by  Burr  and  his  associates,  and  applied 

M  Messages  and  Papers  of  the  Presidents,  I,  417. 
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the  penalty  for  treason  to  persons  aiding  in  the  doing  of  any  of  the 
acts,  ' 'although  not  personally  present  when  any  such  act  is  done  or 
committed/' "  The  definition  extended  even  to  assembly  "forcibly 
to  resist  the  general  execution  of  any  public  law"  of  the  United  States. 
Had  the  measure  been  enacted,  it  would  have  provided  serious  em- 
barrassment for  southern  advocates  of  nullification  in  the  years  to 
come.  The  bill  passed  the  Senate  after  speeches  were  delivered 
criticizing  John  Marshall  and  the  federal  judiciary,  but  it  did  not  pass 
the  House.  As  for  impeachment  proceedings  against  Marshall,  the 
government  became  so  involved  in  problems  of  international  relations 
that  it  had  little  time  to  give  to  conflicts  between  the  Executive  and 
the  judiciary.  Jefferson's  second  term  was  nearing  its  end,  further- 
more, and  concern  which  might  otherwise  have  been  felt  for  the 
humiliation  of  the  President  by  a  political  opponent  in  another 
branch  of  the  government  could  not  be  given  too  much  attention  in 
view  of  the  fact  that  the  presidency  would  soon  be  occupied  by 
another  man.  As  for  the  threat  of  secession  in  the  South,  which  had 
been  involved  in  the  Burr  conspiracy,  it  faded  into  the  background 
in  comparison  with  other  threats  of  secession  by  the  commercial  states 
of  the  Northeast. 

RESTRAINING  AMERICAN   COMMERCE 

Most  of  the  important  activities  of  the  American  government  dur- 
ing the  first  decade  of  the  nineteenth  century  were  involved  with  the 
military  or  diplomatic  strife  of  European  powers.  Through  the  pur- 
chase of  Louisiana  the  United  States  acquired  an  acrimonious 
boundary  dispute  with  Spain  and  otherwise  aroused  ill-will  which 
lasted  for  a  number  of  years.  The  land  hunger  of  those  Americans 
who  sought  the  acquisition,  by  force  or  otherwise,  of  both  Florida 
and  Mexico  was  a  constant  source  of  danger. 

Most  of  the  difficulties  in  commercial  intercourse  were  in  relation 
to  France  and  England.  Those  nations,  engaged  in  a  bitter  war, 
gave  no  thought  to  neutral  rights,  and  sought  to  destroy  all  com- 
merce which  might  benefit  the  enemy.  Hundreds  of  American  mer- 
chant ships,  laden  with  goods  bound  directly  or  indirectly  to  one  or 
the  other  of  the  belligerents  or  their  possessions,  were  seized  or  de- 
stroyed, largely  without  reference  to  principles  of  international  law. 
Several  thousand  seamen  on  American  merchant  ships  were  captured 
and  impressed  into  the  British  service.  Impressment  was  justified 

27  Annals  of  Congress,  10th  Cong.,  1st  sess.,  pp.  108-10O. 
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by  the  contention  that  the  seamen  captured  were  British  subjects. 
Legal  rights  in  the  matter  were  confused  by  the  fact  that  many  of 
the  persons  involved  had  been  British  subjects,  but  had  been  natural- 
ized or  were  in  process  of  naturalization  in  the  United  States.  Great 
Britain  at  that  time  refused  to  recognize  the  right  of  any  subject  to 
renounce  his  allegiance  —  a  position  similar  to  that  then  taken  by  the 
United  States  concerning  its  own  expatriates. 

It  was  true  at  that  time,  as  in  certain  centers  it  is  true  today,  that 
large  numbers  of  influential  people  who  in  every  legal  sense  of  the 
word  were  Americans  lived  sentimentally  with  one  foot  on  European 
shores.  They  were  far  more  concerned  about  the  outcome  of  the 
war  in  Europe  than  about  the  preservation  of  the  integrity  and  the 
prestige  of  the  United  States.  They  were  hot  partisans  of  Great 
Britain,  on  the  one  hand,  or  of  France  on  the  other.  This  partisan- 
ship, running  true  to  tradition,  was  largely  in  terms  of  the  alignment 
of  Federalists  on  the  one  hand  and  Republicans  on  the  other,  although 
in  certain  areas,  Virginia  for  example,  where  the  Federalists  had  little 
power,  a  rift  was  developing  among  the  Republicans  in  terms  of  the 
European  conflict. 

Great  as  was  the  provocation  arising  from  French  violation  of 
American  rights,  that  arising  from  British  activities  was  greater. 
Jefferson's  sympathies  were  predominantly  with  France.  He  sought 
to  solve  problems  of  relations  with  Great  Britain  through  a  treaty 
dealing  with  the  points  in  controversy,  but  a  treaty  negotiated  by 
James  Monroe  was  so  humiliating  in  its  provisions  that  Jefferson  re- 
fused to  bring  about  its  ratification.  Republicans  who  were  less  anti- 
British  than  was  the  rank  and  file  of  party  leadership  showed  signs  of 
grouping  themselves  around  Monroe  as  the  successor  to  Jefferson  in 
the  presidency.  Jefferson's  own  choice  was  Madison,  and  he  sought 
to  avoid  a  party  rift  which  might  defeat  his  plan.  In  his  annual 
message  to  Congress  in  December,  1806,  therefore,  he  sought  to  shift 
the  emphasis  of  his  administration  from  foreign  to  domestic  affairs. 
He  called  attention  to  the  fact  that  the  current  stream  of  revenue  was 
reducing  the  public  debt  as  rapidly  as  contracts  for  payment  allowed 
and  was  at  the  point  of  creating  a  surplus.  He  asked  what  should  be 
done  with  this  surplus.  It  was  derived  largely  from  duties  on  im- 
ports. Should  the  duties  be  lowered  and  give  advantage  to  foreign 
over  domestic  manufacturers?  In  general  he  thought  not.  He  be- 
lieved that  the  people  of  the  United  States  who  paid  most  of  the 
duties  would 
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prefer  its  continuance  and  application  to  the  great  purposes  of  the 
public  education,  roads,  rivers,  canals,  and  such  other  objects  of  public 
improvement  as  may  be  thought  proper  to  add  to  the  constitutional 
enumeration  of  federal  powers.  By  these  operations  new  channels 
of  communication  will  be  opened  between  the  states,  the  lines  of 
separation  will  disappear,  their  interests  will  be  identified,  and  their 
union  cemented  by  new  and  indissoluble  ties. 

He  supposed  a  constitutional  amendment  would  be  necessary 

because  the  objects  now  recommended  are  not  among  those  enu- 
merated in  the  Constitution,  and  to  which  it  permits  the  public  money 
to  be  applied.28 

Even  with  the  recommendation  of  a  constitutional  amendment,  the 
program  represented  a  sweeping  change  of  ground  for  the  Republican 
leader  who  had  opposed  federal  centralization  in  the  hands  of  Feder- 
alist leaders.  The  collection  of  money  by  the  federal  government 
for  expenditure  in  the  states,  so  that  "the  lines  of  separation  will 
disappear,"  was  a  conception  broad  enough  to  have  been  sponsored 
by  Hamilton  himself. 

Long  before  enough  revenue  had  accumulated  to  enable  Congress 
to  enter  upon  Jefferson's  domestic  program,  new  controversies  forced 
the  attention  of  the  government  back  to  foreign  affairs.  In  June, 
1807,  the  British  attacked  for  the  first  time  an  armed  vessel  of  the 
United  States.  The  American  frigate  Chesapeake  was  attacked  by  the 
British  Leopard  and  sailors  alleged  to  be  British  subjects  were 
forcibly  taken.  For  a  time  the  whole  United  States,  including  Fed- 
eralists and  Republicans  alike,  was  in  an  uproar.  Had  the  nation 
been  equipped  for  war,  war  would  almost  inevitably  have  occurred. 
The  United  States  had  almost  no  army,  however;  its  harbors  were 
without  adequate  defenses;  and  the  condition  of  the  navy  was  not 
much  better.  The  alternatives  left  open  seemed  to  be  war,  an  em- 
bargo on  all  American  shipping,  or  meek  acquiescence  in  whatever 
depredation  Great  Britain  found  it  convenient  to  commit. 

In  the  preceding  year,  as  a  mode  of  coercion  to  be  used  against 
Great  Britain,  Congress  bad  passed  an  act  to  prohibit  the  importation 
of  certain  goods  from  Great  Britain.29  The  act  was  poorly  enforced 
at  best,  and  operated  as  little  more  than  an  invitation  to  smuggling. 
Congress  found  it  expedient  from  time  to  time  to  authorize  the  sus- 
pension of  the  act.  As  the  crisis  became  more  serious,  however,  Jeffer- 

28  Messages  and  Papers  of  the  Presidents,  I,  397-398.  >J02  Slat.  379. 
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son  seems  to  have  concluded  that  the  lesser  of  evils  was  a  sweeping 
embargo  on  all  commerce  between  the  United  States  and  foreign 
ports.  "I  deem  it  my  duty  to  recommend  the  subject  to  the  consider- 
ation of  Congress/'  he  said  in  a  special  message,  "who  will  doubtless 
perceive  all  the  advantages  which  may  be  expected  from  an  inhibition 
of  the  departure  of  our  vessels  from  the  ports  of  the  United  States."  *° 

Congress  acted  speedily.  Within  a  few  hours  after  the  reading  of 
Jefferson's  message,  the  Senate  passed  an  embargo  measure,  which  was 
probably  drafted  by  the  President,  and  sent  it  to  the  House.81  The 
vote  was  22  to  6.  The  House  took  more  time,  debating  the  issue 
behind  closed  doors,  and  finally  passed  it  by  a  vote  of  82  to  46.32 
Henry  Adams  has  characterized  this  as  probably  the  most  dexterous 
of  Jefferson's  feats  of  political  management.  "On  his  mere  recom- 
mendation, without  warning,  discussion,  or  publicity,  and  in  silence 
as  to  his  true  reasons  and  motives,  he  succeeded  in  fixing  upon  the 
country,  beyond  recall,  the  experiment  of  peaceable  coercion."  83 

Some  arguments  on  the  ground  of  constitutionality  were  no  doubt 
delivered  prior  to  the  enactment  of  the  measure,  but  the  secrecy  of 
the  debates  prevented  their  publication.  The  arguments  were  re- 
phrased and  expanded  in  subsequent  debates  which  were  influenced 
by  experience  with  the  embargo  measure.34  It  proved  an  almost  im- 
possible task  to  keep  the  American  people  from  trying  to  ship  their 
surplus  products  to  foreign  markets.35  The  area  along  the  Canadian 
border  was  in  a  state  of  virtual  insurrection.  In  spite  of  the  closest 
supervision,  loaded  vessels  escaped  from  Atlantic  ports.  Under  pre- 
text of  engaging  in  coastal  trade,  vessels  slipped  away  to  trade  with 
foreign  countries.  Jefferson  issued  vigorous  orders  as  to  the  checking 
of  all  vessels  seeking  the  right  to  sail,  and  owners  and  communities 
over  which  hung  the  shadow  of  misconduct  found  it  next  to  im- 
possible to  get  clearance  from  ports  under  any  circumstances.  The 
shipping  interests  in  New  England,  whether  Federalist  or  Republican, 
reacted  with  bitter  hatred  for  the  President.  The  Republican  faction 
in  the  House  of  Representatives,  which  was  led  by  John  Randolph, 
attacked  the  embargo  on  both  constitutional  and  economic  grounds. 

The  constitutional  argument  was  not  well  defined  on  either  side. 
The  Constitution  gave  no  direct  power  to  levy  an  embargo,  but  such 

80  Messages  and  Papers  of  the  Presidents,  I,  421.       81  Henry  Adams,  op.  cit.,  IV,  173. 
**Ibid.f  IV,  175.  "Ibid.,  IV,  176.  MFor  the  statute  see  2  Stat.  451. 

85  For  a  discussion  of  the  enforcement  of  the  embargo  see  Henry  Adams,  op.  cit.,  IV, 
chapter  XI. 
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action  had  been  taken  in  times  past  as  an  implication  of  the  power 
to  regulate  foreign  commerce.  Since  the  Federalists  had  hitherto 
assumed  the  right  to  exercise  this  power,  it  was  not  easy  to  attack  it 
now.  Republicans  had  no  difficulty  in  rephrasing  old  Federalist  argu- 
ments, but  there  was  no  denying  the  fact  that  in  interdicting  all 
American  commerce  with  foreign  countries  the  administration  had 
assumed  power  unprecedented  in  its  breadth.  As  a  dissenting  Re- 
publican, John  Randolph  stated  the  argument  in  opposition  to  the 
embargo  by  saying  that,  although  such  a  measure  might  be  enacted 
for  temporary  enforcement,  it  could  not  be  made  permanent  as  in  this 
case.  The  power,  he  said,  "may  be  an  implied  power,  from  the 
power  to  regulate  commerce;  but  regulation  is  one  thing  and  annihi- 
lation is  another.  As  the  Constitution  prohibits  us  from  laying  a 
duty  on  exportation,  a  fortiori  we  ought  to  be  prohibited  from  re- 
straining it  altogether/' 30  The  argument  was  not  so  persuasive,  how- 
ever, as  to  have  any  great  influence. 

Another  important  constitutional  question  was  raised  before  Con- 
gress adjourned.  Realizing  that,  during  the  recess  of  Congress,  events 
might  take  place  which  would  render  the  suspension  of  the  embargo 
desirable,  the  Senate  passed  a  measure  authorizing  the  President  to 
suspend  it  at  his  discretion.  Federalists  and  other  administration 
critics  attacked  the  measure  on  the  ground  that  it  provided  for  an  un- 
constitutional delegation  of  legislative  power  to  the  President.  The 
question  was  analyzed  as  follows  by  Philip  Barton  Key,  a  Federalist 
who  had  occupied  briefly  one  of  the  judgeships  in  the  United  States 
circuit  courts  which  were  created  at  the  end  of  the  Adams  administra- 
tion and  abolished  soon  after  Jefferson  came  into  power: 

To  suspend  or  repeal  a  law  is  a  legislative  act,  and  we  cannot  trans- 
fer the  power  of  legislating  from  ourselves  to  the  President;  it  is  not 
a  transferable  power.  Such  an  act  is  a  flagrant  violation  of  the  Con- 
stitution in  its  letter,  object,  and  spirit;  it  is  tearing  up  the  limits  of 
the  Constitution,  and  converting  its  prescribed  bounds  into  legislative 
discretion.  If  to  suspend  or  repeal  a  law  be  a  legislative  act,  as  it 
manifestly  is,  then,  if  we  are  competent  to  transfer  one  act  of  legisla- 
tion, we  are  equally  so  to  transfer  all,  and  it  undeniably  follows  that 
we  have  as  much  right  to  grant  the  President  a  power  to  make  laws 
as  to  repeal  laws.  Let  it  not  be  said,  it  is  too  great  an  absurdity  to 
suppose  such  a  case.  I  resist  the  doctrine  in  limine.  I  say  the  Consti- 
tution never  left  such  a  discretion  to  be  used  by  us.  If  it  has,  no 

80  Annals  of  Congress,  10th  Cong.,  1st  sess.,  p.  2049. 
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distant  day  determines  our  liberties,  and  legislatures  will  be  found 
hereafter  courtly  and  servile  enough  to  devolve  the  power  on  the 
President,  and  ease  themselves  ot  the  burden  of  legislation.37 

The  argument  was  answered  by  George  W.  Campbell,  a  Repub- 
lican from  Tennessee,  who  showed  that  the  measure  did  not  give  un< 
restricted  authority  to  the  President  to  suspend  the  embargo,  but 
merely  provided  for  suspension  if  certain  circumstances  occurred, 
such  as  peace  in  Europe  or  the  suspension  of  hostilities  or  changes  in 
methods  affecting  neutral  commerce.  The  President,  therefore, 
would  not  himself  be  repealing  a  law,  but  would  merely  be  executing 
the  measure  now  under  consideration.08 

The  measure  was  passed  OT  without  such  illumination  of  the  consti- 
tutional question  as  would  provide  a  guide  for  future  years  in  discus- 
sions of  the  constitutionality  of  the  delegation  of  legislative  power. 
The  question  arose  thereafter  in  many  congressional  debates  and  in 
many  judicial  decisions.  In  spite  of  the  frequency  of  the  discussions, 
it  was  not  until  1935  that  the  Supreme  Court  held  an  act  of  Congress 
unconstitutional  because  of  the  delegation  of  legislative  power.40  Even 
after  that  decision,  there  remained  a  considerable  area  of  uncertainty 
regarding  the  power  of  Congress  to  delegate  authority  to  make  deci- 
sions which  seem  legislative  in  character. 

The  enforcement  of  the  embargo  resulted  in  a  controversy  embar- 
rassing to  the  administration  in  a  case  tried  in  the  United  States 
circuit  court  in  Charleston,  South  Carolina,  before  Justice  William 
Johnson  of  that  state,  whom  Jefferson  had  appointed  to  the  Supreme 
Court.  An  amendment  to  the  original  Embargo  Act  authorized 
United  States  collectors  to  detain,  pending  a  decision  by  the  Presi- 
dent, any  vessel  ostensibly  bound  with  a  cargo  to  some  other  port  of 
the  United  States  whenever  in  their  opinion  the  intention  was  to 
violate  or  evade  any  of  the  provisions  of  the  Embargo  Act.41  The 
matter  of  detention  was  left  clearly  dependent  upon  the  opinions  of 
the  collectors  as  to  the  destination  of  the  cargoes.  Violations  of  the 
law  were  so  extensive,  however,  that  collectors  were  informed  that 
the  President  considered  unusual  shipments,  particularly  of  flour  and 
other  provisions,  as  sufficient  cause  for  the  detention  of  the  vessel.  A 
number  of  ships  were  detained  in  the  port  of  Charleston  because  of 
this  order  issued  by  the  President,  through  the  Secretary  of  the 

*<lbid.,  10th  Cong.,  1st  sess.,  p  2125.    See  also  pp.  2211  ff.         » Ibid.,  pp.  2142-2143. 
80  2  Stat.  490.  *°  Panama  Refining  Co.  v.  Ryan,  293  U.S.  388  (1935). 

«2  Stat.  499,  501. 
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Treasury,  to  the  collectors.  The  owner  of  one  of  the  vessels,  which 
was  loaded  with  rice  and  cotton,  petitioned  the  court  for  a  writ  of 
mandamus  to  direct  the  collector  to  issue  a  clearance  to  the  vessel  for 
a  trip  to  Baltimore.  The  collector  acknowledged  his  belief  that  the 
port  of  Baltimore  was  the  real  destination  of  the  vessel,  but  he  felt 
bound  by  the  order  of  the  President,  which  seemed  to  leave  him  no 
discretion.  "The  officers  of  our  government,"  said  Justice  Johnson, 
"from  the  highest  to  the  lowest,  are  equally  subjected  to  legal  re- 
straint; and  it  is  confidently  believed  that  all  of  them  feel  themselves 
equally  incapable,  as  well  from  law  as  inclination,  to  attempt  an 
unsanctioned  encroachment  upon  individual  liberty/' 42  He  found 
that  under  the  statute  action  was  to  be  based  upon  the  opinion  of  the 
collector  and  not  upon  the  discretion  or  judgment  of  the  President  or 
the  Secretary  of  the  Treasury.  The  mandamus  was  accordingly 
ordered. 

This  decision  by  a  judge  who  was  a  Jefferson  appointee  was  hailed 
with  great  delight  by  all  enemies  of  the  administration  and  of  the 
embargo,  and  the  opinion  was  published  in  newspapers  all  over  the 
United  States/3  It  was  hailed  as  evidence  of  the  extent  to  which  the 
Jefferson  administration  was  invading  the  liberties  of  the  people. 
The  Attorney  General  prepared  for  the  President  an  official  opinion  to 
the  effect  that  the  court  had  no  power  to  issue  the  writ  of  mandamus 
in  this  case.  Jefferson  took  the  unusual  step  of  seeing  that  this 
opinion  was  circularized  throughout  the  United  States  to  counteract 
the  influence  of  the  opinion  of  the  court,  and  to  indicate  the  policy 
which  the  administration  might  be  expected  to  follow.44  Justice  John- 
son then  published  a  reply  to  the  opinion  of  the  Attorney  General, 
indicating  that  "a  bias  is  attempted  to  be  given  to  public  opinion  by 
the  overbearing  influence  of  high  office,  and  the  reputation  of  ability 
and  information,  [so  that]  the  ground  is  changed;  and  to  be  silent 
could  only  result  from  being  borne  down  by  weight  of  reasoning  or 
awed  by  power."  *5  Collectors  thereafter  were  in  a  difficult  position. 
If  they  disobeyed  the  President,  they  might  lose  their  office.  If  they 
ignored  the  judicial  interpretation  of  the  law,  they  might  be  liable  to 
suit  for  damages.  In  modern  times  it  might  seem  odd  that  the  issue 
was  not  taken  to  the  Supreme  Court.  The  explanation  doubtless 

^Gilchrist  v.  Collector  of  Charleston,  Federal  Cases  No.  5420,  p.  356. 
"Charles  Watren,  The  Supreme  Court  in  United  States  History    (rev.  ed.,  1926),  I, 
326-327. 

"Ibid.,  pp.  329-330,  and  Federal  Cases  No.  5420,  pp.  357-359. 
« Federal  Cases  No.  5420,  p.  359. 
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lies  partly  in  the  fact  that  that  tribunal  was  dominated  by  Marshall, 
who  was  Jefferson's  political  enemy. 

The  question  in  the  South  Carolina  case  was  not  one  of  constitu- 
tionality, but  of  interpretation  of  a  statute.  The  legal  effect  of  the 
decision  could,  therefore,  be  eliminated  by  a  new  statute  placing  dis- 
cretion as  to  the  clearance  of  ships  in  the  hands  of  the  President  rather 
than  of  the  collectors.  At  Jefferson's  request  such  a  measure  was 
introduced  at  the  ensuing  session  of  Congress  and  was  passed  to  the 
accompaniment  of  hostile  criticism  of  the  judiciary/0 

In  the  autumn  of  1808,  the  United  States  district  court  for  Massa- 
chusetts passed  directly  upon  the  constitutionality  of  the  embargo. 
The  measure  was  intensely  unpopular  throughout  New  England  with 
both  Federalists  and  Republicans,  and  particularly  with  Federalists. 
The  judge  himself  was  a  Federalist.  Yet  he  adhered  to  the  early 
doctrines  of  his  party  as  to  the  broad  interpretation  of  federal  powers, 
and  held  the  legislation  to  be  constitutional.  He  held  that  the 
measure  was  not  unconstitutional  as  going  beyond  regulation  to  the 
point  of  prohibition  itself,  and  that  the  commerce  power  might  be 
used,  not  only  for  the  advancement  of  commerce,  but  also  for  the  pro- 
motion of  other  objects  of  national  concern.47 

Perhaps  because  they  knew  already  Chief  Justice  Marshall's  con- 
ceptions as  to  the  breadth  of  federal  power,  the  opponents  of  the  em- 
bargo did  not  appeal  the  decision  to  the  Supreme  Court.  The  Court 
seems  never  to  have  passed  upon  the  constitutionality  of  an  embargo 
in  a  case  in  which  such  a  measure  was  directly  involved.  The  expe- 
riences of  the  Jefferson  period,  however,  and  experiences  with  em- 
bargoes which  preceded  it  and  which  followed  during  the  War  of  1812 
did  much  to  establish  the  firm  belief  that  such  a  measure  was  consti- 
tutional. In  1827,  in  deciding  a  case  involving  another  phase  of  the 
commerce  power,  Chief  Justice  Marshall  spoke  of  the  "universally 
acknowledged  power  of  the  government  to  impose  embargoes."  48 

The  decision  of  a  federal  court  that  the  embargo  was  constitutional 
did  nothing  to  allay  the  hostility  of  its  opponents.  The  economic 
loss  due  to  the  cessation  of  the  foreign  transport  business  was  tre- 
mendous. The  loss  of  foreign  markets  for  American  goods  cut  off  a 
vital  stream  of  revenue.  Since  the  pressure  of  the  embargo  fell  most 
heavily  on  the  northeastern  states,  it  gave  weight  to  the  arguments  of 

40  Warren,  op.  tit.,  I,  339-340;  2  Stat.  506,  509. 

47  United  States  v.  The  William,  Federal  Cases  No.  1670;  Warren,  op.  cit.,  I,  342-350. 

48  Gibbons  v.  Ogden,  9  Wheaton  1,  191    (1827). 
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those  leaders  who  talked  more  and  more  openly  of  secession.  After 
Madison  had  been  chosen  as  Jefferson's  successor,  but  before  he  took 
office,  the  opposition  brought  about  a  repeal  of  the  embargo  measure 
and  the  substitution  of  a  provision  for  non-intercourse  with  France 
and  Great  Britain,  which  could  be  suspended  by  the  President  on  the 
restoration  of  amicable  relationships  with  those  countries."  A  year 
and  a  half  later,  Jefferson  described  the  repeal  and  its  outcome  in  the 
following  language: 

The  Federalists,  during  their  short-lived  ascendency,  have  neverthe- 
less, by  forcing  us  from  the  embargo,  inflicted  a  wound  on  our  interests 
which  can  never  be  cured,  and  ori  our  affections  which  will  require 
time  to  cicatrize.  I  ascribe  all  this  to  one  pseudo-Republican,  Story. 
He  came  on  (in  place  of  Crowninshield,  I  believe)  and  staid  only 
a  few  days;  long  enough,  however,  to  get  complete  hold  of  Bacon, 
who,  giving  in  to  his  representations,  became  panic-struck,  and  com- 
municated his  panic  to  his  colleagues,  and  they  to  a  majority  of  the 
sound  members  of  Congress.  They  believed  in  the  alternative  of 
repeal  or  civil  war,  and  produced  the  fatal  measure  of  repeal.  This 
is  the  immediate  parent  of  all  our  present  evils,  and  has  reduced  us 
to  a  low  standing  in  the  eyes  of  the  world.  I  should  think  that  even 
the  Federalists  themselves  must  now  be  made,  by  their  feelings, 
sensible  of  their  error.  The  wealth  which  the  embargo  brought  home 
safely  has  now  been  thrown  back  into  the  laps  of  our  enemies,  and  our 
navigation  completely  crushed,  and  by  the  unwise  and  unpatriotic 
conduct  of  those  engaged  in  it.50 

The  repeal  of  the  embargo  publicly  discredited  the  program  by 
which  Jefferson  sought  to  preserve  the  dignity  and  the  property  of 
the  United  States  and  to  keep  the  country  at  peace  by  the  virtual  pro- 
hibition of  all  foreign  commerce.  He  had  expected  that  the  with- 
drawal of  the  United  States  from  the  field  of  foreign  trade  would 
force  Great  Britain  to  make  concessions.  The  movement  failed.  It 
failed  likewise  to  draw  the  states  more  closely  together  and  to  pro- 
mote the  prosperity  of  the  country  by  stimulating  internal  commercial 
relationships.  The  suppression  of  commercial  business  brought  about 
by  the  embargo  did  have  an  important  effect,  however,  in  stimulating 
migration  westward  and  in  the  settlement  of  the  western  states.  In 
a  sense,  therefore,  by  merging  in  new  states  population  from  the 
rival  states  of  the  East,  he  did  prepare  for  a  more  distant  cementing  of 

*°2  Stat.  528. 

60  The  Writings  of  Thomas  Jefferson   (Washington  ed.,  9  vols.,  1853-1854),  V,  529. 
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the  bonds  of  union,  save  as  issues  between  the  North  and  the  South, 
connected  particularly  with  the  subject  of  slavery,  refused  to  be  buried 
even  in  the  new  states  of  the  West. 

THE  WAR  OF  1812 

Throughout  most  of  Jefferson's  two  administrations  and  the  first 
administration  of  Madison  the  United  States  stood  constantly  at  the 
brink  of  war.  The  Federalists  were  opposed  to  war  with  Great 
Britain,  both  because  of  their  sympathies  with  that  country  in  its 
struggle  with  France  and  because  war,  like  the  embargo,  would  be 
destructive  of  American  commerce.  They  used,  in  addition,  the 
argument  against  the  centralization  of  power  in  the  federal  govern- 
ment which  Republicans  in  earlier  years  might  have  been  expected  to 
use.  Philip  Barton  Key,  in  the  House  of  Representatives  in  1809, 
said: 

We  are  an  agricultural  people,  a  peaceful  people.  The  bond  of 
our  union  was  mutual  defense.  We  are  not  constituted  with  active 
powers  for  offensive  operation;  but  we  are  all-powerful  for  defensive 
measures.  In  a  state  of  war,  armies  will  become  necessary;  and  even 
when  necessary,  they  are  always  dangerous  to  republics.  Their  shield 
and  safety  is  a  well-regulated  militia.  I  have  no  doubt,  if  war  is 
declared,  that  we  shall  raise  a  great  force;  and  if  we  do,  it  is  war  that 
will  jeopardize  the  independence  of  the  several  states.51 

The  experience  of  more  recent  years  has  demonstrated  the  validity 
of  the  principle  stated  by  the  Federalists.  The  conduct  of  the  Civil 
War  brought  about  great  centralization  of  power  in  the  hands  of  the 
federal  government  and  of  the  President.  The  experience  of  the  first 
World  War  was  far  more  sweeping.  The  successful  conduct  of  the 
War  of  1812  would  probably  have  required  drastic  centralization  of 
authority  in  the  hands  of  Madison.  Unfortunately,  although  he  was 
a  great  scholar  in  the  field  of  political  science,  a  great  constitution- 
maker  and  legislator,  he  had  not  the  mind  or  the  personality  for 
highly  personalized  leadership  in  a  time  of  crisis.  At  no  time  did  he 
have  a  united  nation  behind  him.  He  lacked  the  ability  to  bring 
about  national  unity. 

The  weakness  of  Republican  war  leadership  was  indicated  at  every 
turn.  In  spite  of  the  length  of  time  during  which  war  had  been 
imminent,  the  Republican  leaders  had  not  brought  about  the  unanim- 
ity of  popular  sentiment  which  is  always  necessary  for  the  support  of 

M  Annals  of  Congress,  10th  Cong.,  2d  sess.,  p.  1355. 
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a  major  war.  The  country  possessed  a  war  faction,  a  faction  bitterly 
opposed  to  war,  and  a  great  mass  of  people  who  had  no  particular  in- 
terest one  way  or  the  other.  Furthermore,  although  there  had  been 
ample  time  to  provide  the  necessary  equipment  for  fighting,  the  equip- 
ment was  hopelessly  inadequate.  Neither  the  army  nor  the  navy  was 
organized,  trained,  or  equipped  for  effective  combat.  The  military 
organization  was  honeycombed  with  politics  and  incompetence,  which 
was  matched  only  by  the  civilian  organization  in  Washington.  Al- 
though he  made  some  changes,  Madison  struggled  through  the  war 
period  without  gathering  about  him  an  efficient  body  of  admin- 
istrative assistants.  He  neither  achieved  nor  sought  to  achieve  the 
dominant  influence  over  Congress  which  is  necessary  for  the  efficient 
management  of  a  war.  The  votes  in  favor  of  a  declaration  of  war  in- 
dicated the  lack  of  unity  of  sentiment  in  that  body.  The  vote  of  the 
Senate  was  19  to  13  in  favor  of  the  declaration,  while  the  vote  in  the 
House  was  79  to  49.5' 

Having  been  trained  in  the  principles  of  Republican  economy,  the 
House  of  Representatives  at  first  indignantly  refused  to  restore  in- 
ternal revenue  taxes  to  provide  the  funds  needed  by  the  government. 
It  eventually  acquiesced  reluctantly  in  the  levying  of  those  taxes  and 
in  other  revenue  plans  including  the  levying  of  a  direct  tax.  A 
national  bank  was  badly  needed.  The  Bank  of  the  United  States, 
which  had  been  chartered  in  1791  as  the  result  of  the  efforts  of  Ham- 
ilton, was  no  longer  in  existence,  its  charter  having  expired  in  1811. 
The  Republicans  had  prevented  the  renewal  of  the  charter  of  this 
Federalist  institution.  Gallatin  recommended  the  renewal  of  the 
charter,  but  Congress  refused  to  carry  out  the  recommendation.  It 
was  not  until  1816,  when  the  chaos  of  post-war  finances  made  such  a 
step  essential,  that  Republican  leaders,  including  the  President,  gave 
their  support  to  the  establishment  of  a  second  Bank  of  the  United 
States. 

For  an  army  the  government  relied  in  part  upon  the  militia  of  the 
several  states.  The  Constitution  provided  that  Congress  should  have 
power  "to  provide  for  calling  forth  the  militia  to  execute  the  laws  of 
the  Union,  suppress  insurrections  and  repel  invasions/'  M  Pursuant  to 
an  earlier  act  of  Congress,"  delegating  to  the  President  the  power  to 

68  This  is  the  vote  recorded  on  the  measure  as  passed  by  the  House  before  submission 
to  the  Senate  for  approval.  No  record  is  given  for  the  vote  of  concurrence  in  the  Senate 
amendments.  (See  Annals  of  Congress,  12th  Cong.,  1st  sess.,  pp.  1637,  1682.) 

53  Article  I.  Section  8,  Clause  15.  6t  1  Stat.  424. 
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call  forth  the  militia,  calls  were  made  upon  the  several  states.  Some 
of  the  states  co-operated  reluctantly  and  others  refused  outright.  It 
was  argued  in  some  instances  that  there  was  no  violation  of  the  laws 
of  the  Union  and  no  insurrection  or  invasion,  and  that  the  federal 
government  had  no  right  to  call  out  the  state  militia.  The  general 
court  of  Massachusetts  announced  an  opinion  that  only  the  states  had 
the  power  to  decide  whether  or  not  conditions  existed  which  justified 
the  use  of  the  state  militia  by  the  federal  government.60  Other  New 
England  states  took  the  same  position.50  The  constitutional  question 
did  not  reach  the  Supreme  Court  until  1827,  when  the  Court  held,  in 
an  opinion  written  by  Justice  Story,  that  the  authority  to  decide 
whether  the  exigencies  contemplated  in  the  Constitution  had  arisen 
was  vested  by  the  Constitution  and  statutes  exclusively  in  the  Presi- 
dent, whose  decision  was  conclusive  upon  all  other  persons.57 

Heated  debates  took  place  in  Congress  over  the  raising  of  an  army 
by  conscription.  In  spite  of  denunciations  of  such  a  measure  as  un- 
constitutional and  as  a  threat  to  the  Union  itself,  a  conscription  bill 
passed  the  Senate.  It  passed  the  House  also,  but  with  amendments 
which  the  Senate  refused  to  accept.  It  therefore  failed  to  become  a 
law,  largely  perhaps  because  the  war  was  already  near  its  end.  In 
view  of  the  bitter  opposition  to  conscription,  the  results  which  would 
have  flowed  from  the  enactment  of  such  a  measure  defy  prediction. 
As  to  its  constitutionality,  however,  the  question  was  settled  more 
than  a  century  later  by  a  decision  of  the  Supreme  Court  based  on  the 
conscription  measure  of  the  first  World- War  period.  The  Court  held 
such  a  measure  to  be  within  the  powers  of  the  federal  government.58 

The  opposition  of  the  New  England  states  to  the  continuation  of 
the  war  resulted  in  the  famous  Hartford  Convention  of  1814.  The 
resolutions  passed  by  the  convention  recommended  that  the  legis- 
latures of  the  several  states  enact  measures  to  protect  their  citizens 
from  the  operation  of  unconstitutional  acts  of  the  federal  government 
and  in  various  ways  sought  to  strengthen  the  position  of  the  states  in 
the  Union.  The  convention  did  not  advocate  secession  from  the  Union. 
It  was  a  gathering  of  dissenters,  however,  held  in  a  time  of  war,  when 
dissent  could  not  easily  be  tolerated.  The  war  ended  soon  after- 
ward, but  the  convention  came  to  symbolize  the  resistance  to  the 

55  Herman  V.  Ames,  State  Documents  on  Federal  Relations   (1906),  No.  2,  pp.  13-15. 
06 For  discussion  see  Andrew  C.  McLaughlin,  A  Constitutional  History  of  the  United 
States   (1935),  pp.  350-351. 
•"Martin  v.  Mott,  12  Wheaton  19   (1827). 
"Selective  Draft  Law  Cases,  245  U.S.  366   (1918). 
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efficient  conduct  of  the  war,  which,  in  spite  of  a  few  victories  toward 
the  end,  brought  humiliation  to  the  people  of  the  United  States  and 
to  their  government.  It  helped  to  identify  the  Federalist  party  as 
the  party  of  disloyalty,  and  speeded  the  final  steps  of  its  disintegration. 
Amid  the  chaos  which  followed  the  war  there  was  need  for  strong 
measures  such  as  the  Federalists  of  another  generation  would  have 
advocated.  Although  some  of  the  measures  were  enacted,  they  were, 
sponsored,  not  by  Federalists,  but  by  the  stronger  leaders  of  the  Re- 
publican party. 

INTERNAL  IMPROVEMENTS 

As  mentioned  above,  the  Republicans,  in  spite  of  their  dislike  for 
old  Federalist  institutions,  found  it  necessary,  in  restoring  financial 
order  after  the  war,  to  establish  a  new  Bank  of  the  United  States. 
That  agency  will  be  discussed  in  another  chapter  in  connection  with 
Supreme  Court  decisions  bearing  upon  the  constitutionality  of  the 
legislation.  The  long  period  of  restraint  upon  foreign  commerce  had 
provided  opportunities  for  the  building-up  of  small  industries  in  the 
United  States,  which  now  clamored  for  protection  against  foreign 
competition.  Their  pleas  were  answered  by  a  tariff  measure  contain- 
ing many  protective  provisions.  The  measure  marks  the  beginning 
of  a  rapid  rise  in  barriers  against  foreign  trade  for  the  benefit  of 
home  industries.  Jefferson  and  his  immediate  successors  were  not 
industrialists,  but  their  policies  had  much  to  do  with  the  growth  of 
industry  in  the  United  States. 

Now  that  the  war  was  at  an  end,  the  nation  turned  again  to  the 
building  of  roads  and  canals,  which  made  possible  the  development 
of  commerce  and  the  use  of  products  of  sections  of  the  country 
hitherto  inaccessible.  Congress  had  not  yet  accepted  Jefferson's  invi- 
tation to  participate  extensively  in  that  work.  In  his  annual  message 
to  Congress  in  December,  1816,  Madison  included  the  following 
sentence: 

And  I  particularly  invite  again  their  attention  to  the  expediency 
of  exercising  their  existing  powers,  and,  where  necessary,  of  resorting 
to  the  prescribed  mode  of  enlarging  them,  in  order  to  effectuate  a 
comprehensive  system  of  roads  and  canals,  such  as  will  have  the  effect 
of  drawing  more  closely  together  every  part  of  our  country  by  pro- 
moting intercourse  and  improvements  and  by  increasing  the  share  of 
every  part  in  the  common  stock  of  national  prosperity .M 
**  Messages  and  Papers  of  the  Presidents,  II,  561. 
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Before  it  adjourned,  Congress  passed  a  measure  providing  funds 

for  constructing  roads  and  canals,  and  improving  the  navigation  of 
water  courses,  in  order  to  facilitate,  promote,  arid  give  security  to  in- 
ternal commerce  among  the  several  states,  and  to  render  more  easy 
and  less  expensive  the  means  and  provisions  for  the  common  defense.00 

Congress  took  no  steps,  however,  toward  securing  a  constitutional 
amendment  to  authorize  the  expenditure  of  federal  funds  on  such 
projects. 

Madison  vetoed  the  bill.  Alluding  to  the  power  of  Congress  to, 
provide  for  the  common  defense  and  the  general  welfare,  he  expressed 
the  opinion  that  it  did  not  extend  to  measures  of  this  kind.  If  that 
provision  were  broadly  interpreted,  it  would  give  to  Congress  a  gen- 
eral power  of  legislation  instead  of  the  defined  and  limited  one 
hitherto  understood  to  be  given  by  the  Constitution.  The  result 
would  be  that  the  constitutions  and  laws  of  the  several  states  in  all 
cases  not  specifically  exempted  would  be  superseded  by  laws  of  Con- 
gress. Such  a  view  of  the  Constitution,  furthermore,  he  argued, 

would  have  the  effect  of  excluding  the  judicial  authority  of  the 
United  States  from  its  participation  in  guarding  the  boundary  be- 
tween the  legislative  powers  of  the  general  and  the  state  governments, 
inasmuch  as  questions  relating  to  the  general  welfare,  being  questions 
of  policy  and  expediency,  are  unsusceptible  of  judicial  cognizance  and 
decision.01 

James  Monroe,  who  was  inaugurated  as  President  the  day  after 
Madison's  veto  message  was  delivered,  demonstrated  enthusiasm  for 
internal  improvements,  but  added  a  caution  that  the  government 
must  proceed  always  with  a  constitutional  sanction.02  In  his  first 
annual  message  he  again  lauded  the  creation  of  public  improvements, 
but  added  that 

a  difference  of  opinion  has  existed  from  the  first  formation  of  our 
Constitution  to  the  present  time  among  our  most  enlightened  and 
virtuous  citizens  respecting  the  right  of  Congress  to  establish  such  a 
system  of  improvement.  Taking  into  view  the  trust  with  which  I 
am  now  honored,  it  would  be  improper  after  what  has  passed  that 
this  discussion  should  be  revived  with  an  uncertainty  of  my  opinion 
respecting  the  right.  Disregarding  early  impressions,  I  have  bestowed 

«>Ibid.,  II,  p.  569.  cl/fctU,  II,  570.  ™Ibid.,  II,  577. 
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on  the  subject  all  the  deliberation  which  its  great  importance  and  a 
just  sense  of  my  duty  required,  and  the  result  is  a  settled  conviction  in 
my  mind  that  Congress  do  not  possess  the  right. 

He  therefore  suggested  that  Congress  submit  to  the  states  a  consti- 
tutional amendment  which  would  confer  the  power  in  question.03  A 
resolution  providing  for  a  constitutional  amendment  was  introduced, 
but  was  not  adopted.  It  was  opposed,  not  merely  by  those  who  ob- 
jected to  the  extension  of  federal  activities,  but  also  by  those  who 
believed  that  the  Constitution  already  gave  the  necessary  power  and 
that  support  of  the  constitutional  amendment  would  be  a  dangerous 
admission  that  this  and  other  broad  powers  were  not  given  by  the 
Constitution.04  Congressmen  who  believed  that  the  federal  govern- 
ment had  some  power  in  this  field  differed  as  to  extent,  some  arguing 
that  Congress  did  appropriate  money  for  roads,  canals,  and  river  im- 
provements, but  could  not  engage  in  the  actual  construction. 

Monroe  finally  came  to  the  conclusion  that  Congress  had  the  power 
to  appropriate  money  for  public  improvements  which  were  general 
in  character  rather  than  local.  He  defined  the  power  narrowly,  how- 
ever. In  1822  he  vetoed  an  act  for  the  preservation  and  repair  of  the 
Cumberland  Road  which  gave  the  power  to  enforce  the  collection  of 
tolls  by  penalties,  and  so  encroached,  he  believed,  upon  what  are  now 
called  the  police  powers  of  the  state.  In  connection  with  his  veto 
message  he  submitted  a  lengthy  document  stating  his  views  on  the 
general  subject  of  public  improvements.05 

More  than  a  century  passed  before  the  Supreme  Court  delivered 
its  pronouncements  upon  the  power  of  Congress  to  appropriate  money 
for  the  general  welfare.00  Without  judicial  determination  of  the  ques- 
tion the  subject  was  highly  important  throughout  the  decade  of  the 
eighteen-twenties  and  afterward.  There  had  been  as  yet  little  devel- 
opment of  corporation  law  in  the  United  States,  and  experience  had 
not  yet  been  developed  for  the  handling  of  large-scale  projects  by 
means  of  funds  brought  together  by  private  corporations.  The  failure 
to  enact  a  constitutional  amendment  giving  unquestioned  power  to 
the  federal  government,  and  the  reluctance  of  many  legislators  to 
engage  in  broad  spending  of  federal  funds  on  such  projects,  left  the 
way  open  for  the  development  of  corporate  enterprise  in  this  field. 

"Ibid.,  II,  587. 

04  Homer  C.  Hockett,  Constitutional  History  of  the  United  States,  I   (1939),  350-352. 
"Messages  and  Papers  of  the  Presidents,  II,  711    fF. 

86  United  States  v.  Butler,  297  U.S.  1   (1935);  Charles  C.  Steward  Machine  Co.  v.  Davis, 
301  U,S.  548  (1937). 
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THE   PRESIDENTIAL  TERM 

With  the  experience  of  administration  after  administration  the 
office  of  President  took  on  its  relatively  permanent  form.  In  some 
respects  its  powers  were  expanded  widely,  and  in  others  they  were 
limited.  The  action  of  the  several  Presidents  established  the  tradi- 
tion that  no  occupant  of  the  office  should  serve  more  than  two  four- 
year  terms,  a  tradition  which  survived  for  more  than  a  century  and  a 
half.  Washington  seems  to  have  had  no  real  desire  to  be  President 
at  all.  He  accepted  a  second  term  reluctantly  and  refused  altogether 
to  accept  a  third  term.  His  reasons,  as  given  in  his  Farewell  Address, 
were  personal  reasons  rather  than  conceptions  of  public  policy.  John 
Adams  was  retired  by  the  voters  at  the  end  of  one  term.  In  a  letter 
to  John  Taylor,  written  after  his  election  to  a  second  term,  Jefferson 
let  it  be  known  that  he  would  not  again  be  a  candidate.  His  opinion 
originally,  he  said,  was  that  the  President  should  have  been  elected 
for  seven  years  and  should  have  been  ineligible  thereafter.  He  now 
thought  that  service  for  eight  years  with  the  power  of  removal  with 
the  people  at  the  end  of  the  first  four  was  a  better  arrangement.  He 
said: 

The  danger  is  that  the  indulgence  and  attachments  of  the  people 
will  keep  a  man  in  the  chair  after  he  becomes  a  dotard,  that  re-election 
through  life  shall  become  habitual,  and  election  for  life  follow  that. 
General  Washington  set  the  example  of  voluntary  retirement  after 
eight  years.  I  shall  follow  it,  and  a  few  more  precedents  will  oppose 
the  obstacle  of  habit  to  anyone  after  a  while  who  shall  endeavor  to 
extend  his  term.  Perhaps  it  may  beget  a  disposition  to  establish  it 
by  an  amendment  of  the  Constitution.  .  .  .  Thcie  is,  however,  but  one 
circumstance  which  could  engage  my  acquiescence  in  another  election, 
to  wit,  such  a  division  about  a  successor  as  might  bring  in  a  mon- 
archist. But  this  circumstance  is  impossible.07 

Madison,  with  all  his  eminence  as  a  statesman,  was  too  colorless  to 
arouse  any  demand  that  he  serve  beyond  two  terms.  The  same  was 
true  of  Monroe.  Had  either  of  them  been  a  powerful  popular  leader 
with  a  desire  to  continue  in  office,  the  tradition  might  well  have  been 
shattered  before  it  was  established.  As  it  was,  the  desire  to  continue 
any  President  in  office  beyond  two  terms  was  felt  so  rarely  that  the 
tradition  lasted  until  a  popular  sense  of  its  justification  had  virtually 
disappeared.  It  died  of  old  age  in  1940  at  the  hands  of  a  skillful 
popular  leader  in  a  time  of  foreign  war. 

67  The  Writings  of  Thomas  Jefferson  (Ford  ed.,  10  vols.,  1892-1899),  VIII,  339. 


THE     PRESIDENCY    AND    THE     UNION  147 

The  presidency  was  vitally  affected  by  the  vicissitudes  of  the 
two-party  system.  As  long  as  Federalists  provided  successful  opposi- 
tion for  Republicans,  the  election  of  the  President,  once  candidates 
were  nominated,  functioned  much  as  it  has  done  in  later  years.  Dur- 
ing the  period  between  the  end  of  the  War  of  1812  and  the  administra- 
tion of  Andrew  Jackson,  however,  party  organization  was  in  chaos. 
The  Republican  party  broke  into  factions,  largely  because  it  had  no 
effective  opposition,  and  it  was  not  until  after  a  great  deal  of  sectional 
strife  that  new  party  alignments  were  established.  One  of  the  im- 
portant political  results  was  that  electoral  votes  in  1824  were  divided 
among  a  considerable  number  of  influential  candidates.  No  candi- 
date having  received  a  majority,  the  election  was  thrown  into  the 
House  of  Representatives.  The  administration  of  John  Quincy 
Adams  provided  a  focal  point  for  the  hostility  of  the  group  which 
successfully  supported  Andrew  Jackson  for  the  presidency  in  1828. 
The  eight  years  of  the  Jackson  administration  tended  to  solidify  oppo- 
sition by  the  Whigs,  the  successors  to  the  Federalists.  For  some  years 
thereafter  the  Whig  party  fulfilled  the  function  of  an  opposition 
party,  usually  in  the  minority. 

A  tradition  of  nomination  by  party  caucus  in  Congress  seemed  for 
a  time  in  the  process  of  formation.  Congressional  partisan  control 
was  bitterly  criticized,  however,  by  factions  in  the  party  which  hap- 
pened not  to  be  in  control  in  Congress.  The  vicissitudes  of  party 
machinery  during  the  chaotic  period  of  the  eighteen-twenties  probably 
had  much  to  do  with  the  shift  to  the  system  of  nominating  by  national 
party  conventions,  even  though  the  system  did  not  get  well  under  way 
until  the  eighteen-thirties. 

Along  with  the  congressional  caucus  went  another  arrangement  that 
for  a  time  seemed  likely  to  entrench  itself  as  an  important  tradition. 
Jefferson  had  served  as  Secretary  of  State  under  Washington.  Madi- 
son had  served  as  Secretary  of  State  under  Jefferson.  Monroe  had 
served  as  Secretary  of  State  under  Madison.  John  Quincy  Adams  had 
served  as  Secretary  of  State  under  Monroe.  The  succession  seemed 
far  more  than  a  coincidence.  The  chain  of  circumstance  was  broken 
when  Henry  Clay,  Secretary  of  State  under  John  Quincy  Adams, 
failed  of  election  in  competition  with  Andrew  Jackson.  Jackson  was 
succeeded  in  the  presidency  by  Martin  Van  Buren,  who  for  a  time 
had  been  his  Secretary  of  State.  James  Buchanan,  who  became  Pres- 
ident in  1857,  had  been  Secretary  of  State  under  James  K.  Polk.  But 
since  that  time  no  man  who  has  held  that  particular  cabinet  office  has 
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ever  become  President.  If  a  tradition  may  be  said  to  have  been  devel- 
oped at  all,  it  was  probably  broken  in  1824.  John  Quincy  Adams 
was  elected,  not  on  the  basis  of  popular  nomination  or  the  vote  of 
presidential  electors,  but  as  a  result  of  compromise  in  the  House  of 
Representatives.  The  nomination  of  Van  Buren  was  due,  quite 
probably,  not  to  the  fact  that  he  had  been  Secretary  of  State,  but  to 
the  fact  that  he  was  the  choice  of  Andrew  Jackson.  It  was  believed 
for  a  time  that  Cordell  Hull,  Secretary  of  State  under  Franklin  D. 
Roosevelt,  might  be  the  candidate  of  his  party  in  1940  to  succeed 
Roosevelt.  The  prospect  was  eliminated  by  Roosevelt's  decision  to 
seek  a  third  term.  In  view  of  Roosevelt's  attitude  toward  the  public- 
utility  magnate  who  opposed  him  as  the  Republican  nominee,  the 
circumstance  may  perhaps  be  likened  to  that  under  which  Jefferson 
admitted  that  he  might  be  willing  to  serve  another  term;  namely, 
the  prospect  of  being  succeeded  by  a  monarchist. 

Only  for  a  brief  period  did  the  vice-presidency  give  some  promise 
of  providing  training  for  future  Presidents.  Adams  and  Jefferson 
both  held  that  office  before  their  election  to  the  presidency.  Only 
one  other  Vice-President,  however,  Martin  Van  Buren,  was  subse- 
quently chosen  to  the  presidency  without  having  in  the  meantime  be- 
come President  by  virtue  of  the  death  of  his  predecessor.  Six  Vice- 
Presidents  —  Tyler,  Fillmore,  Johnson,  Arthur,  Theodore  Roosevelt, 
and  Coolidge  —  did  succeed  to  the  higher  office  because  of  the  death 
of  Presidents.  Other  than  through  this  route  of  succession,  however, 
serving  as  Vice-President  has  offered  no  prospects  for  the  holding  of 
higher  office. 


CHAPTER  8 


THE  OBLIGATION  OF  CONTRACTS 


NEXT  TO  POLITICAL  AND  RELIGIOUS  LIBERTY,  the  acquisition  of  property 
loomed  large  in  the  minds  of  American  pioneers.  Land,  houses,  and 
the  necessary  equipment  constituted  the  primary  forms  of  property. 
Closely  related  were  the  devices  of  transportation  and  trade,  such  as 
horses  and  wagons  and  ships.  Apart  from  the  direct  utilization  of 
natural  resources,  the  processes  of  trading  for  profit  provided  the 
principal  mechanisms  for  acquiring  property.  Trade  depended  on 
good  faith  in  the  performance  of  contracts,  since  non-performance 
would  result  in  loss  of  property  and  profits.  The  founding  fathers 
had  this  fact  much  in  mind  when  they  grouped  in  Article  I,  Section 
10,  of  the  Constitution  a  series  of  prohibitions  against  undue  inter- 
ference with  rights  of  property.  The  section  read  in  part  as  follows: 
"No  state  shall  .  .  .  coin  money;  emit  bills  of  credit;  make  anything 
but  gold  and  silver  coin  a  tender  in  payment  of  debts;  [or]  pass  any 
.  .  .  law  impairing  the  obligation  of  contracts." 

In  the  Constitutional  Convention  and  in  the  ratifying  conventions 
these  several  clauses  seem  to  have  been  considered  pretty  much  to- 
gether.1 Their  purpose  was  to  check  abuses  in  the  form  of  laws 
depreciating  the  currency  for  the  relief  of  debtors,  requiring  accept- 
ance of  land  or  other  commodities  in  lieu  of  gold  and  silver,  and 
otherwise  endangering  property  rights  resting  upon  and  guaranteed 
by  contracts.  The  founding  fathers  seem  to  have  been  concerned  ex- 
clusively with  state  laws  impairing  the  obligation  of  private  contracts. 
They  did  not  discuss  the  applicability  of  the  contract  clause  to  con- 
tracts made  by  the  states  themselves,  nor  did  they  discuss  in  any  sig- 
nificant manner  the  breadth  of  the  definition  of  the  word  "contract." 
It  was  left  to  the  Supreme  Court,  under  the  guidance  of  John  Mar- 
shall, to  develop  the  contract  clause  into  an  instrument  for  the  regi- 

1  For  analysis  see  Benjamin  F.  Wright,  The  Contract  Clause  of  the  Constitution  (1938), 
chapter  I. 
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mentation  of  states  in  connection  with  their  own  contracts  and  to 
interpret  broadly  the  meaning  of  the  word  "contract"  so  as  to  extend 
control  beyond  the  scope  usually  given  to  it.  In  a  series  of  decisions 
ranking  in  importance  with  any  others  in  American  constitutional 
history,  Marshall  used  the  contract  clause  to  prevent  the  repeal  of 
legislative  grants,  to  prevent  the  withdrawal  of  tax  exemptions,  to  pre- 
vent the  impairment  of  a  charter  granted  by  a  state,  and  to  prevent 
the  relief  of  debtors  under  certain  circumstances  by  state  insolvency 
laws.  The  several  cases,  summarized  in  the  following  pages,  illustrate 
the  fact  that  much  of  the  nationalism  of  John  Marshall  was  not 
nationalism  in  the  sense  that  he  desired  the  extension  of  federal  con- 
trol over  private  enterprise,  but  only  in  the  sense  that  he  sought  to 
make  the  federal  judiciary  an  instrument  for  the  protection  of  private 
rights  against  interference  by  the  states. 

GRANTS  OF  LAND  MADE  BY  STATE  LEGISLATURES 

The  melodramatic  speculation  in  the  stock  market  indulged  in  by 
the  people  of  the  United  States  in  the  nineteen-twenties  had  its  coun- 
terpart in  the  early  years  of  American  history  in  speculation  in  land. 
Undeveloped  land  existed  all  along  the  western  border.  Population 
was  increasing  rapidly  and  was  characterized  by  a  steady  movement 
westward.  It  seemed  inevitable  that  the  virgin  lands  of  today  should 
provide  homes  for  the  settlers  of  tomorrow.  The  owner  of  these 
lands  had  only  to  await  the  process  of  settlement  to  see  their  value  in- 
crease many  times  over.  Speculators,  acting  individually  and  through 
land  companies,  bought  up  large  tracts  and  promoted  settlement, 
making  or  hoping  to  make  huge  profits  in  the  process.  The  wealth 
of  many  families  was  garnered  in  this  manner.  Speculators  were  un- 
deterred by  the  fact  that  some  of  their  number  overreached  and  so 
impoverished  themselves.  Robert  Morris,  sometimes  called  the 
financier  of  the  Revolution,  maneuvered  himself  into  a  debtors'  prison. 
James  Wilson,  a  member  of  the  Constitutional  Convention  and  later 
an  associate  justice  of  the  Supreme  Court,  fled  from  his  home  to  escape 
his  creditors.  Like  unregulated  speculation  in  stocks,  speculation  in 
land  was  frequently  tainted  with  fraud. 

The  first  great  contract  case  arising  out  of  speculation  in  public 
land  arose  in  connection  with  the  disposition  of  much  of  the  area  now 
included  in  the  states  of  Alabama  and  Mississippi.  The  land  was 
claimed  by  the  poverty-stricken  and  thinly  settled  state  of  Georgia. 
A  huge  section  of  this  territory  was  first  sold  to  speculators  in  1789. 
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They  were  unable  to  pay  for  the  land,  however,  and  the  transaction 
fell  through.2  The  invention  of  the  cotton  gin  in  1793  added  tre- 
mendously to  the  potential  value  of  the  land.  In  1795,  speculators, 
organized  into  four  land  companies,  swooped  down  upon  the  Georgia 
legislature,  involved  nearly  all  of  the  legislators  in  their  plan  by 
allotting  lands  to  them  or  making  other  awards,  and  secured  the  enact- 
ment of  a  measure  to  dispose  of  the  entire  area  for  five  hundred 
thousand  dollars.  Justice  James  Wilson  and  a  member  of  the  United 
States  Senate  were  prominent  among  the  lobbyists.  The  land  com- 
panies made  extensive  sales  to  other  speculators  all  over  the  United 
States. 

The  news  of  the  corruption  of  the  legislature  and,  presumably,  also 
news  of  profits  being  made  out  of  the  sale  of  the  land,  quickly  reached 
the  people  of  Georgia.  They  elected  a  new  legislature,  which  re- 
pealed the  granting  statute  to  the  accompaniment  of  a  melodramatic 
display  of  righteous  indignation.  Purchasers  of  land  involved  con- 
sulted their  lawyers  about  the  validity  of  the  rescinding  act.  One  of 
the  lawyers,  in  turn,  consulted  with  Alexander  Hamilton.  In  an 
opinion  written  in  1796,  Hamilton  argued  that  the  rescinding  act  was 
void  because  of  violation  of  the  contract  clause  of  the  Constitution, 
following  lines  of  reasoning  later  taken  by  Chief  Justice  Marshall. 
The  legislature  had  revoked  a  grant,  previously  made  for  a  valuable 
consideration,  to  the  prejudice  of  third  parties  presumably  innocent 
of  fraud  or  corruption.  Such  a  revocation  contravened  the  first  prin- 
ciples of  natural  justice  and  social  policy.  In  addition  to  these  gen- 
eral considerations,  he  argued,  the  language  of  the  contract  clause  was 
the  equivalent  of  saying  that  no  state  should  pass  a  law  revoking,  in- 
validating, or  altering  a  contract.  A  grant,  whether  made  by  a  state 
or  an  individual,  was  virtually  a  contract  that  the  grantee  should  hold 
and  enjoy  the  thing  granted.  If  the  terms  of  the  Constitution  were 
taken  in  their  larger  sense  and  given  effect  according  to  the  general 
spirit  and  the  policy  of  the  provision,  he  thought  that  the  revocation 
of  the  grant  by  the  act  of  the  legislature  of  Georgia  might  justly  be 
considered  as  contrary  to  the  Constitution  of  the  United  States.  He 
thought  that  the  courts  of  the  United  States  would  be  likely  to  pro- 
nounce it  so.8  Robert  Goodloe  Harper,  who  was  involved  in  the 

8  Albert  J.  Beveridge,  The  Life  of  John  Marshall  (4  vols.,  1916-1919),  III,  553-554. 
For  a  detailed  account  of  the  several  transactions  and  the  litigation  discussed  herein 
see  ibid.,  chapter  X. 

8  Wright,  op.  cit.,  p.  22. 
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litigation  both  as  a  purchaser  and  as  counsel,  made  extensive  use  of 
the  Hamilton  opinion,  presenting  the  argument  finally  betore  the 
Supreme  Coart  of  the  United  States  in  the  famous  case  of  Fletcher  v. 
Peck/ 

Counsel  opposing  the  claims  of  persons  who  had  purchased  land 
granted  by  the  Georgia  statute  of  1795  stressed  the  fraud  involved  in 
the  enactment  of  the  statute  as  a  cause  of  its  invalidity.  This  case, 
however,  involved,  not  the  original  purchasers,  but  third  parties  who 
had  no  legal  notice  of  the  fraud,  and  the  Supreme  Court  refused  to 
inquire  into  the  matter  of  fraud.  Said  Chief  Justice  Marshall:  "It 
may  well  be  doubted  how  far  the  validity  of  a  law  depends  upon  the 
motives  of  its  framers,  and  how  far  the  particular  inducements,  oper- 
ating on  members  of  the  supreme  sovereign  power  of  a  state,  to  the 
formation  of  a  contract  by  that  power,  are  cxaminable  in  a  court  of 
justice."  5 

This  attitude  on  the  part  of  the  Court  may  have  suggested  to  ob- 
servers a  moral  callousness  highly  inconsistent  with  the  sensitivity  of 
the  Chief  Justice  concerning  the  rights  of  the  so-called  innocent  third 
parties.  The  attitude  had  importance,  however,  far  beyond  the  reaches 
of  this  case.  It  indicated  the  probability  that  the  federal  courts  would 
not  in  future  cases  invade  the  processes  of  state  governments  in  search 
of  misconduct  which  might  have  a  bearing  upon  the  validity  of  state 
laws.  It  exempted  the  states  from  judicial  interference  which  would 
have  followed  inevitably  upon  the  acceptance  of  the  principle  that  it 
was  the  duty  of  the  Court  to  inquire  into  the  details  of  the  enactment 
of  state  legislation  in  order  to  determine  its  validity. 

Marshall's  opinion,  like  that  of  Hamilton,  is  shot  through  with 
evidence  of  belief  in  principles  of  natural  justice  which  are  to  be 
used  as  guides  in  the  interpretation  of  the  Constitution.  The  basic 
principle  set  forth  is  the  inviolability  of  private  property  as  far  as 
invasion  by  government  is  concerned.  As  Marshall  saw  it,  the  prin- 
ciple of  the  rescinding  statute  on  the  other  hand,  was  that  a  legislature 
might,  by  its  own  act,  divest  the  vested  estate  of  any  person  for  what- 
ever reasons  it  might  deem  sufficient.  He  admitted  that  in  the  mat- 
ter of  general  legislation  one  legislature  was  competent  to  repeal 
any  act  which  a  former  legislature  was  competent  to  pass  and  that 
one  legislature  could  not  abridge  the  powers  of  its  successor.  But  if 
the  act  done  was  in  the  nature  of  a  contract,  he  argued,  a  succeeding 
legislature  could  not  undo  it:  "The  past  cannot  be  recalled  by  the 

4  6  Cranch  87,  123   (1810).          *  Ibid.,  p.   130. 
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most  absolute  power.  Conveyances  have  been  made;  those  convey- 
ances have  vested  legal  estates,  and,  if  those  estates  may  be  seized  by 
the  sovereign  authority,  still,  that  they  originally  were  vested  is  a  fact, 
and  cannot  cease  to  be  a  fact."  6 

He  assumed  that  the  nature  of  society  and  of  government  prescribed 
some  limits  to  the  legislative  power.  Although  all  legislative  power 
was  granted  to  the  legislature,  he  doubted  whether  the  act  of  trans- 
ferring the  property  of  an  individual  to  the  public  was  in  the  nature 
of  a  legislative  power.  "The  validity  of  this  rescinding  act,  then/* 
lie  reasoned,  "might  well  be  doubted,  were  Georgia  a  single  sovereign 
power."  7  It  is  to  be  noted  that  he  did  not  rest  this  doubt  upon  any 
provision  of  the  constitution  of  Georgia  or  of  the  Constitution  of  the 
United  States.  It  was  based  upon  his  conception  of  "the  nature  of 
society  and  of  government." 

Having  proceeded  thus  far  in  terms  of  what  might  be  called  higher- 
law  principles,  the  Chief  Justice  now  turned  to  the  contract  clause  of 
the  federal  Constitution.  Georgia  was  not  a  single  sovereign  power. 
The  state  was  a  member  of  the  American  Union,  and  that  Union  had 
a  Constitution  which  all  acknowledged  as  supreme  and  which  imposed 
an  impassable  limit  to  the  legislatures  of  the  several  states.  Among 
other  things,  it  declared  that  no  state  should  enact  any  law  impairing 
the  obligation  of  contracts.  He  asked  two  questions:  "What  is  a  con- 
tract? Is  a  grant  a  contract?" 

A  contract,  he  answered,  was  a  compact  between  two  or  more 
parties.  It  was  either  executory  or  executed.  An  executory  contract 
was  one  in  which  a  party  bound  himself  to  do  or  not  to  do  a  par- 
ticular thing.  A  contract  executed  was  one  in  which  the  object  of 
the  contract  had  been  performed.  Both  types  of  contract  contained 
obligations  binding  on  the  parties.  A  grant  was  a  contract  executed, 
the  obligation  of  which  still  continued.  It  would  be  strange,  he  said, 
if  a  contract  to  convey  was  secured  by  the  Constitution,  while  an 
absolute  conveyance  remained  unprotected. 

If  a  grant  by  a  private  party  was  covered  by  the  contract  clause, 
was  a  grant  by  the  state  excluded  from  the  operation  of  the  provision? 
Was  the  clause  to  be  considered  as  inhibiting  the  state  from  impairing 
the  obligation  of  contracts  between  two  individuals,  but  as  excluding 
from  that  inhibition  contracts  made  with  itself?  He  found  no  such 
distinction  in  the  words  of  the  Constitution.  If  contracts  made  with 
the  state  were  to  be  exempted,  the  exemption  must  arise  from  the 

QIbid.,  p.   135.  tlbid..  p.   137. 
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character  of  the  contracting  party.  Whatever  respect  might  have  been 
felt  for  the  state  sovereignty,  it  was  not  to  be  disguised,  he  said,  that 
the  framers  of  the  Constitution  viewed  with  some  apprehension  the 
violent  acts  which  might  grow  out  of  the  feelings  of  the  moment,  and 
that  the  people  of  the  United  States,  in  adopting  that  instrument,  had 
manifested  a  determination  to  shield  themselves  and  their  property 
from  the  effects  of  those  sudden  and  strong  passions  to  which  men 
were  exposed.  The  restrictions  on  the  legislative  power  of  the  states 
were  obviously  founded  in  this  sentiment.  The  Constitution  of  the 
United  States  contained  what  might  be  deemed  a  bill  of  rights  for  the 
people  of  each  state.  He  concluded: 

It  is,  then,  the  unanimous  opinion  of  the  Court  that,  in  this  case, 
the  estate  having  passed  into  the  hands  of  a  purchaser  for  a  valuable 
consideration,  without  notice,  the  state  of  Georgia  was  restrained, 
either  by  general  principles,  which  are  common  to  our  free  institu- 
tions, or  by  the  particular  provisions  of  the  Constitution  of  the  United 
States,  from  passing  a  law  whereby  the  estate  of  the  plaintiff  in  the 
premises  so  purchased  could  be  constitutionally  and  legally  impaired 
and  rendered  null  and  void.8 

Justice  Johnson  wrote  a  concurring  opinion  which  further  illus- 
trated the  extent  to  which  the  decisions  of  judges  in  this  period  were 
determined  by  beliefs  as  to  fundamental  principles  of  government 
rather  than  by  the  language  of  constitutions  or  laws.  He  wanted  it 
distinctly  understood  that  his  opinion  was  not  based  on  the  contract 
clause.  He  had  serious  doubts  as  to  the  meaning  of  that  clause.  He 
did  not  hesitate  to  declare  that  a  state  did  not  possess  the  power  of 
revoking  its  own  grant,  "but  I  do  it  on  a  general  principle,  on  the 
reason  and  nature  of  things;  a  principle  which  will  impose  laws  even 
on  the  Deity/'  ° 

CONTRACTS  IN  THE  FORM  OF  EXEMPTION  FROM  TAXATION 

In  1812,  two  years  alter  the  decision  in  Fletcher  v.  Peck,  the 
Supreme  Court  decided  the  case  of  New  Jersey  v .  Wilson,10  in  which 
it  held  that  exemption  from  taxation  prescribed  in  a  grant  of  land 
made  by  a  state  was  a  contract  which  could  not  be  impaired,  even 
after  the  land  had  been  sold  by  the  original  grantee.  The  case  was 
one  in  which  the  colonial  legislature  of  New  Jersey  had  bought  up 
and  granted  certain  lands  to  the  remnant  of  the  tribe  of  Delaware 

*Ibid.t  p.   139.  9Ibid.,  p.   143.  107  Cranch  164. 
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Indians  in  return  for  which  the  Indians  released  their  claim  to  certain 
other  lands.  In  1801  the  Indians  moved  to  northern  New  York.  The 
land  which  had  been  granted  to  them  was  sold  soon  afterward  and  the 
state  of  New  Jersey  sought  to  tax  it.  The  new  owners  challenged  the 
constitutionality  of  the  tax. 

The  exemption  from  taxation,  said  Chief  Justice  Marshall  for 
the  Supreme  Court,  was  certainly  a  contract  clothed  in  forms  of  un- 
usual solemnity.  "The  privilege,  though  for  the  benefit  of  the  In- 
dians, is  annexed,  by  the  terms  which  create  it,  to  the  land  itself,  and 
not  to  their  persons.  It  is  for  their  advantage  that  it  should  be  an- 
nexed to  the  land,  because,  in  the  event  of  a  sale,  on  which  alone  the 
question  could  become  material,  the  value  would  be  enhanced  by 
it."  u  He  admitted  that  New  Jersey  might  have  insisted  on  a  surren- 
der of  the  privilege  of  exemption  from  taxation  as  a  condition  on 
which  the  sale  of  the  property  should  be  allowed.  The  state  had  not 
insisted  on  this  condition,  however,  and  had  given  its  consent  to  the 
sale  of  the  land  with  all  its  privileges  and  immunities.  The  pur- 
chaser succeeded  to  all  the  rights  of  the  Indians.  He  was  entitled  to 
the  benefits  of  their  contract.  This  contract,  said  the  Chief  Justice, 
was  certainly  impaired  by  a  law  which  would  annul  this  essential  part 
of  it. 

The  opinion  of  the  Court  was  unusually  brief  for  a  decision  estab- 
lishing a  principle  of  such  great  importance.  The  Chief  Justice  made 
no  mention  of  the  questions  of  public  policy  involved  in  permitting 
a  state  legislature  to  withhold  segments  of  property  within  the  state 
from  the  exercise  of  the  taxing  power  in  future  years.  He  and  his 
colleagues  concerned  themselves  exclusively  with  the  question  of  the 
impairment  of  vested  rights  of  private  parties,  without  reference  to 
other  aspects  of  public  policy.12  The  decision  was  never  overruled. 
The  Supreme  Court  in  future  years  did  insist,  however,  that  the  in- 
tention to  grant  exemption  from  taxation  should  be  so  clearly  ex- 
pressed as  to  leave  no  doubt  in  the  matter.13  The  land  involved  in  the 
New  Jersey  case,  as  a  matter  of  fact,  subsequently  lost  the  right  of 
exemption.  Beginning  in  1814  the  land  was  regularly  assessed  for 
taxation.  In  spite  of  the  decision,  the  owners  acquiesced  in  the  taxa- 
tion for  a  period  of  some  sixty  years.  When,  after  the  end  of  that 
period,  the  power  of  the  state  to  tax  was  challenged,  the  Supreme 


,  p.  167.  "See  Wright,  op.  cit.,  pp.  36-37. 

18  For  cases  see  The  Constitution  of  the  United  States  of  America,  Annotated,  Senate 
Doc.  No.  232,  74th  Cong.,  2d  sess.   (1938),  pp.  342-346. 
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Court  held  that  the  right  of  exemption  from  taxation  had  been  lost 
as  a  result  of  acquiescence  in  the  exercise  of  the  power  over  this  long 
period  of  years.14 

THE  CONFISCATION  OF  CHURCH  PROPERTY 

A  vital  question  in  the  interpretation  of  the  contract  clause  was  the 
extent  to  which  the  rights  of  corporations  chartered  by  the  state  were 
protected  from  interference:  The  question  was  approached,  but  not 
fully  answered,  in  the  case  of  Terrett  v.  Taylor,15  decided  in  1815, 
Before  the  Revolution  the  Episcopal  Church  had  been  the  established 
church  in  the  colony  of  Virginia.  By  the  operation  of  Virginia 
statutes  and  the  common  law,  certain  lands  became  vested  in  the 
Episcopal  Church.  A  Virginia  statute  of  1776,  in  the  language  of 
Justice  Story,  "operated  as  a  new  grant  and  confirmation  thereof  to 
the  use  of  the  church/* 10  It  was  subsequently  asserted  by  the  Vir- 
ginia legislature,  however,  that  this  statute  was  inconsistent  with  the 
bill  of  rights  and  the  constitution  of  the  state,  which  guaranteed  free- 
dom of  religion,  and  was  therefore  void.  In  1801,  the  legislature 
asserted  the  right  of  the  state  to  all  the  property  of  the  Episcopal 
churches  in  the  state  and  authorized  overseers  of  the  poor  to  seize  and 
sell  certain  lands  and  appropriate  the  proceeds  to  the  use  of  the  poor. 
Justice  Story  in  the  opinion  for  the  Court  said: 

That  the  legislature  can  repeal  statutes  creating  private  corpora- 
tions, or  confirming  to  them  property  already  acquired  under  the 
face  of  previous  laws,  and  by  such  repeal  can  vest  the  property  of  such 
corporations  exclusively  in  the  state,  or  dispose  of  the  same  to  such 
purposes  as  they  may  please,  without  the  consent  or  default  of  the 
corporators,  we  are  not  prepared  to  admit;  and  we  think  ourselves 
standing  upon  the  principles  of  natural  justice,  upon  the  fundamental 
laws  of  every  free  government,  upon  the  spirit  and  the  letter  of  the 
Constitution  of  the  United  States,  and  upon  the  decisions  of  most 
respectable  judicial  tribunals,  in  resisting  such  a  doctrine.17 

Oddly  enough,  Story  did  not  state  upon  what  "letter"  of  the  Consti- 
tution the  decision  rested  or  upon  what  "decisions  of  most  respectable 
judicial  tribunals."  Presumably,  he  must  have  had  in  mind  the  con- 
tract clause  and  the  cases  of  Fletcher  v.  Peck  and  New  Jersey  v.  Wil- 
son, but  he  did  not  cite  them.  Since  the  property  was  never  actually 
given  by  the  state,  but  the  title  merely  confirmed  in  the  church  by 

"Given  v.  Wright,  117  U.S.  648   (1886). 

1B9  Cranch  43.  10 Ibid.,   p.    50.  "Ibid.,  p.  52. 
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the  laws  of  the  state,  it  would  have  been  no  easy  task  to  find  a  con- 
tract in  any  state  law,  even  though  Justice  Story  did  characterize  the 
statute  of  1776  as  "a  new  grant  and  confirmation"  of  the  land.  The 
Court  may  have  relied  less  heavily  on  the  letter  of  the  Constitution 
than  on  its  "spirit"  and  on  what  Justice  Story  called  "the  principles 
of  natural  justice"  and  "the  fundamental  laws  of  every  free  govern- 
ment." At  any  rate,  like  Chief  Justice  Marshall,  or  even  more  than 
Marshall,  Story  was  ever  ready  to  rely  upon  principles  of  natural 
justice  as  the  key  to  the  meaning  of  the  Constitution.  This  tendency 
to  make  use  of  natural-law  concepts  has  been  revealed  from  time  to 
time  throughout  the  entire  history  of  the  Supreme  Court.  It  existed 
with  greater  starkness  in  the  early  years,  however,  than  in  more  recent 
times,  when  the  Court  avoids  the  old  terminology  and  talks  instead  in 
such  terms  as  due  process  of  law,  reasonable,  unreasonable,  arbitrary, 
capricious,  suitable,  unsuitable,  fair,  and  unfair,  in  working  out  the 
application  of  the  Constitution.18 

The  decision  concerning  the  power  of  a  state  to  take  over  church 
property,  at  any  rate,  added  another  support  to  the  structure  being 
built  in  decision  after  decision  by  the  Supreme  Court.  That  struc- 
ture represents  one  of  the  most  important  achievements  of  the  Mar- 
shall regime.10 

CHARTERS  AS  CONTRACTS  —  THE  DARTMOUTH  COLLEGE  CASE 

In  1819,  the  Supreme  Court  decided  the  Dartmouth  College  case,30 
one  of  the  most  important  cases  decided  in  all  its  history.  It  deter- 
mined the  fact  that  in  constitutional  law  charters  of  private  corpora- 
tions were  contracts  which  could  not  be  impaired  by  the  states  grant- 
ing them.  It  gave  stability  to  the  rights  of  corporations  which  could 
not  have  been  achieved  in  any  other  way.  The  decision  preceded 
the  time  when  the  laws  and  traditions  of  corporate  enterprise  made 
it  possible  for  corporations  to  engage  safely  in  large-scale  enterprise 
and  when  participation  of  the  federal  government  in  the  management 
of  internal  improvements  was  still  being  discussed.  The  Dartmouth 
College  decision,  coupled  with  the  development  of  a  more  adequate 

18  For  discussion  sec  Charles  Grove   Haines,   The  Revival  of  Natural  Law   Concepts 
(1930).    See  also  Edward  S.  Corwin,  "The  'Higher  Law'  Background  of  American  Con- 
stitutional Law,"  Harvard  Law  Review,  XLII    (December,  1928),  149-185,  365-409. 

19  See  Edward  S.  Corwin,  The  Twilight  of  the  Supreme  Court  (1934),  chapter  II;  "The 
Basic  Doctrine  of  American  Constitutional  Law,"  Michigan  Law  Review,  XII   (February, 
1914),  247-276. 

80  Dartmouth  College  v.  Woodward,  4  Wheaton  518    (1819). 
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body  of  corporation  law  in  the  several  states,  had  much  to  do  with  the 
fact  that  economic  development  in  the  United  States  took  place 
largely  through  privately  owned  corporations  rather  than  through 
activities  of  the  federal  or  state  governments. 

The  decision  had  to  do  with  the  charter,  not  of  a  business  corpora- 
tion, but  of  a  college,  which  had  been  granted  in  the  name  of  the 
King  of  England  in  1769.  The  facts  which  gave  rise  to  the  case  are 
extremely  complicated  and  not  particularly  relevant  to  an  account  of 
American  constitutional  development.  It  is  enough  to  say  briefly 
that  a  virtual  feud  arose  between  factions  connected  with  the  man- 
agement and  operation  of  the  college.  The  people  of  the  whole  state 
took  sides.  The  division  rested  initially  on  matters  of  religion  and 
ultimately  on  considerations  of  party  politics.  The  Republican  party 
was  in  power  in  the  state.  The  Republican  legislature  enacted  a  law 
modifying  the  charter  of  the  college,  reorganizing  the  board  of  trus- 
tees, rearranging  the  management  of  the  institution,  and  changing 
the  name  from  Dartmouth  College  to  Dartmouth  University.  The 
old  board  of  trustees  brought  suit  against  the  secretary  of  the  college, 
who  had  aligned  himself  with  the  new  administration,  for  the  recovery 
of  the  college  charter,  records,  seal,  and  other  items.21 

The  case  was  argued  before  a  New  Hampshire  court  of  three  Re- 
publican judges  — one  of  them,  incidentally,  Levi  Woodbury,  was 
many  years  later  appointed  to  the  Supreme  Court  of  the  United 
States.  The  court,  through  the  able  opinion  of  Chief  Justice  William 
M.  Richardson,  decided  against  the  college.22 

"A  corporation  considered  as  a  faculty,'*  said  the  justice,  "is  an 
artificial,  invisible  body,  existing  only  in  contemplation  of  law."  * 
Corporations  were  of  two  kinds,  public  and  private.  Private  corpo- 
rations were  those  which  were  created  for  the  immediate  benefit  and 
advantage  of  individuals.  To  this  class  belonged  all  companies  in- 
corporated for  the  purpose  of  making  canals,  turnpike  roads,  and 
bridges,  and  also  banking,  insurance,  and  manufacturing  companies. 
Public  corporations,  on  the  other  hand,  were  created  for  public  pur- 
poses. The  corporators  had  no  private  beneficial  interest,  either  in 
the  franchises  or  in  the  property.  In  this  group  were  included  coun- 

aThe  case  has  been  widely  discussed.  See  for  example  discussions  and  citations, 
Beveridge,  op.  cit.,  Ill,  chapter  V;  Charles  Warren,  The  Supreme  Court  in  United  States 
History  (rev.  ed.,  2  vols.,  1926)  I,  chapter  XI;  Wright,  op.  cit.,  pp.  39-46. 

^Dartmouth  College  v.  Woodward,  65  N.H.  473  (1817);  Edward  S,  Corwin,  John 
Marshall  and  the  Constitution  (1919),  pp.  154-172. 

*Ibid.,  P.  627. 
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ties,  towns,  and  parishes.  He  found  that  Dartmouth  College  was 
established  for  religious  and  educational  purposes  for  the  benefit  of 
the  public,  and  not  for  the  benefit  of  the  trustees  or  other  individuals. 
It  was,  therefore,  a  public  corporation.  The  justice  was  of  the 
opinion  that  the  charter  of  a  public  corporation  did  not  constitute  a 
contract  protected  against  impairment  by  the  contract  clause  of  the 
Constitution,  but  even  if  it  was  such  a  con ti act,  he  was  of  the  opinion 
that  the  action  taken  in  this  case  had  not  been  such  as  to  constitute 
impairment. 

The  case  was  appealed  to  the  Supreme  Court.  The  opinion  of 
Justice  Story  in  Terrett  v.  Taylor  had  made  it  clear  that  the  Supreme 
Court  would  not  protect  from  impairment  the  charter  of  a  public,  as 
distinguished  from  a  private,  corporation.  Daniel  Webster,  who 
with  others  had  been  counsel  for  the  college  in  the  New  Hampshire 
court,  had  the  task  of  demonstrating  the  fact  that  the  college  was  not 
a  public  corporation,  but  a  private  charity,  or,  as  he  expressed  it,  an 
eleemosynary  corporation.  Having  established  the  private  status  of 
the  corporation,  it  was  then  necessary  to  show  that  the  charter  had 
been  impaired  by  the  act  of  the  New  Hampshire  legislature. 

It  was  no  easy  task,  in  any  event,  to  demonstrate  the  fact  that  the 
charter  of  the  college  contained  all  the  necessary  elements  of  a  con- 
tract. Webster  shrewdly  avoided  reliance  merely  upon  the  logic  of 
the  law.  He  dramatized  the  dangers  which  surrounded  all  educa- 
tional institutions  if  no  means  was  found  to  protect  them  from  polit- 
ical interference  by  the  legislature.  Arguing  more  profoundly,  he 
sought  to  demonstrate  that  the  act  of  the  New  Hampshire  legislature 
was  a  violation  of  fundamental  principles  of  government.  "It  is  not 
too  much  to  assert,"  he  declared,  "that  the  legislature  of  New  Hamp- 
shire would  not  have  been  competent  to  pass  the  acts  in  question,  and 
to  make  them  binding  on  the  plaintiffs  without  their  consent,  even  if 
there  had  been,  in  the  constitution  of  New  Hampshire,  or  of  the 
United  States,  no  special  restriction  on  their  power;  because  these  acts 
are  not  the  exercise  of  a  power  properly  legislative."  M  Apparently  he 
conceived  of  government  in  teims  of  some  ideal  which  divided  func- 
tions into  legislative,  executive,  and  judicial,  and  which  was  superior 
to  and  binding  upon  the  federal  and  state  constitutions,  whatever 
the  provisions  of  the  latter.  The  effect  of  the  legislation,  he  con- 
tinued, was  to  take  rights  and  property  from  one  and  to  give  them  to 
another.  "This  is  not  the  exercise  of  a  legislative  power.  To  justify 

24  Dartmouth  College  v.  Woodward,  4  Wheaton  518,  558   (1819). 
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the  taking  away  of  vested  rights  there  must  be  a  forfeiture;  to  adjudge 
upon  and  declare  which  is  the  proper  province  of  the  judiciary/'  " 
Having  by  these  and  other  devices  elaborated  his  argument  that  the 
legislation  was  a  violation  of  political  morality,  thereby  securing  the 
mental  attitude  toward  the  case  which  he  desired,  he  proceeded  to 
demonstrate  that  the  charter  of  the  college  was  a  contract  which  was 
being  impaired  by  the  legislation,  in  violation  of  the  contract  clause 
of  the  Constitution. 

Joseph  Hopkinson,  who  participated  with  Webster  in  the  argu- 
ment of  the  case,  likewise  sought  to  demonstrate  the  fact  that  the 
college  was  a  private  and  not  a  public  corporation. 

It  is  true  [he  said]  that  a  college,  in  a  popular  sense,  is  a  public 
institution,  because  its  uses  are  public,  and  its  benefits  may  be  enjoyed 
by  all  who  choose  to  enjoy  them;  but  in  a  legal  and  technical  sense, 
they  are  not  public  institutions,  but  private  charities.  Corporations 
may,  therefore,  be  very  well  said  to  be  for  public  use,  of  which  the 
property  and  privileges  are  yet  private.  Indeed  [he  continued  in 
language  significant  for  an  understanding  of  the  contemporary  atti- 
tude toward  corporations],  there  may  be  supposed  to  be  an  ultimate 
reference  to  the  public  good  in  granting  all  charters  of  incorporation; 
but  this  does  not  change  the  property  from  private  to  public.20 

The  assumption,  however  fictitious,  did  prevail  at  the  time  that  the 
most  private  of  corporations  was  supposed  to  reflect  a  legislative  con- 
ception of  the  public  good.  Corporation  charters  were  granted  pur- 
suant to  special  acts  of  the  legislature  and  conveyed  special  privileges 
and  oftentimes  monopoly  rights,  from  which  it  was  assumed  that  some 
return  would  accrue  to  the  public  good.  It  was  only  in  later  years 
that  corporations  for  private  purposes  came  to  be  formed  under  gen- 
eral rather  than  special  laws  and  the  conception  of  public  good  almost 
completely  disappeared. 

Chief  Justice  Marshall  wrote  the  opinion  of  the  Court.  After 
stating  briefly  the  procedure  by  which  the  case  had  reached  the  Court, 
he  continued  with  language  which  readers  of  his  cases  in  subsequent 
years  have  come  to  recognize  as  spelling  in  advance  the  doom  of  the 
legislation  involved: 

This  Court  can  be  insensible  neither  to  the  magnitude  nor  delicacy 
of  this  question.     The  validity  of  a  legislative  act  is  to  be  examined; 
and  the  opinion  of  the  highest  law  tribunal  of  a  state  is  to  be  revised: 
25  Ibid.  » Ibid.,  pp.  616-617. 
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an  opinion  which  carries  with  it  intrinsic  evidence  of  the  diligence, 
of  the  ability,  and  the  integrity  with  which  it  was  formed.  On  more 
than  one  occasion*  this  Court  has  expressed  the  cautious  circumspec- 
tion with  which  it  approaches  the  consideration  of  such  questions; 
and  has  declared  that  in  no  doubtful  case  would  it  pronounce  a  legis- 
lative act  to  be  contrary  to  the  Constitution.  But  the  American 
people  have  said,  in  the  Constitution  of  the  United  States,  that  "no 
state  shall  pass  any  bill  of  attainder,  ex  post  facto  law,  or  law  impair- 
ing the  obligation  of  contracts."  In  the  same  instrument  they  have 
also  said,  "that  the  judicial  power  shall  extend  to  all  cases  in  law  and 
equity  arising  under  the  Constitution."  On  the  judges  of  this  Court, 
then,  is  imposed  the  high  and  solemn  duty  of  protecting,  from  even 
legislative  violation,  those  contracts  which  the  Constitution  of  our 
country  has  placed  beyond  legislative  control;  and,  however  irksome 
the  task  may  be,  this  is  a  duty  from  which  we  dare  not  shrink.27 

There  is  irony  in  the  fact  that  he  began  reading  the  opinion  and  his 
statement  about  the  irksomeness  of  the  duty  of  passing  upon  a  state 
legislative  act  while  obviously  ignoring  the  effort  of  William  Pinkney, 
one  of  the  counsel  for  the  university,  who  wished  to  move  a  reargu- 
ment  of  the  case  in  the  hope  of  convincing  the  Court  that  the  New 
Hampshire  legislation  was  not  unconstitutional.28 

Webster  and  his  colleagues  had  done  their  work  well.  Resorting 
to  a  device  not  infrequently  used  by  lawyers  and  judges  in  difficult 
cases  —  the  device  of  assuming  that  which  they  ought  to  prove  — 
Marshall  stated  that  "it  can  require  no  argument  to  prove  that  the 
circumstances  of  this  case  constitute  a  contract.  .  .  .  Surely  in  this 
transaction  every  ingredient  of  a  complete  and  legitimate  contract  is 
to  be  found."  w  These  statements  have  been  persuasively  challenged 
by  modern  students,30  but  they  were  not  challenged  at  the  time  by  any 
member  of  the  Supreme  Court. 

Using  almost  verbatim  the  words  of  Judge  Richardson,  Marshall 
declared,  in  language  requoted  many  times  in  years  to  come,  that  "a 
corporation  is  an  artificial  being,  invisible,  intangible,  and  existing 
only  in  contemplation  of  law."  31  Examining  the  characteristics  of 
corporations  in  general  and  of  the  Dartmouth  College  Corporation  in 
particular,  he  came  to  the  conclusion  that  the  latter  was  a  private  and 
not  a  public  corporation,  that  its  charter  constituted  a  contract,  and 
that  the  contract  was  unconstitutionally  impaired  by  the  legislation 

mlbid.,  p.  625.  ^Beveridge,  op.  cit.,  IV,  260-261.          »4  Wheaton  627. 

"See  Wright,  op.  cit.,  pp.  43-45.          S14  Wheaton  636. 
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in  question.  Revealing,  as  it  were,  a  confusion  arising  out  of  Web- 
ster's discussion  of  fundamental  principles  of  government,  Marshall 
admitted  that  prior  to  the  Revolution  Parliament  was  all-powerful 
and  was  in  a  position  to  annul  corporate  rights,  even  though  such  an 
act  might  give  a  shock  to  public  opinion.  Yet,  he  continued,  "the 
contract  would  at  that  time  have  been  deemed  sacred  by  all.  What 
has  since  occurred  to  strip  it  of  its  inviolability?  Circumstances  have 
not  changed  it.  In  reason,  in  justice,  and  in  law,  it  is  now  what  it 
was  in  1769."  M  Having  admitted  that  Parliament  was  all-powerful 
in  the  matter,  he  found  that  "in  reason,  in  justice,  and  in  law,"  the 
contract  was  still  "sacred"  and  possessed  "inviolability."  Clearly 
there  is  an  intermingling  of  conceptions  of  law  as  emanating  from 
government  and  of  law  as  emanating  from  a  source  superior  to  any 
earthly  government  which  effectively  closes  the  channels  of  thought 
and  reasoning. 

In  a  concurring  opinion  Justice  Story  revealed  the  same  obsession 
for  higher-law  principles.  "It  is  a  principle  of  the  common  law,"  he 
said,  "which  has  been  recognized  as  well  in  this  as  in  other  courts, 
that  the  division  of  an  empire  works  no  forfeiture  of  previously 
vested  rights  of  property.  And  this  maxim  is  equally  consonant  with 
the  common  sense  of  mankind  and  the  maxims  of  eternal  justice."  8S 
Among  others  he  cited  his  own  opinion  in  Terrett  v.  Taylor  as  illus- 
trating the  point.  If  compelled  to  answer,  both  justices  might  have 
admitted  that  they  had  no  authority  to  decide  cases  exclusively  on  the 
basis  of  "the  common  sense  of  mankind"  or  "the  maxims  of  eternal 
justice,"  but,  believing  firmly  as  they  did  in  such  maxims  and  prin- 
ciples, they  used  them  freely  as  guides  to  the  interpretation  of  con- 
stitutions and  laws  emanating  from  worldly  sovereigns.  For  an  un- 
derstanding of  the  judicial  process  and  of  the  development  of  Ameri- 
can constitutional  law,  therefore,  a  knowledge  of  the  political  and 
social  philosophy  of  the  judges  is  quite  as  important  as  a  knowledge 
of  the  detailed  provisions  of  legal  documents. 

Whatever  one  may  think  of  the  logic  by  which  the  decision  in  the 
Dartmouth  College  case  was  reached,  that  decision  firmly  entrenched 
in  constitutional  law  the  fact  that  a  charter  of  a  private  corporation 
is  a  contract  which  may  not  be  impaired  by  state  law.  The  principle 
gave  protection  to  vested  rights  in  corporate  property  and  encouraged 
the  growth  of  corporate  enterprise.  Serious  abuses  resulted,  in  that 
the  creators  of  corporations  lobbied  through  politically  minded  and 

*rbid.f  p.  643.  **Ibid.,  p.  707. 
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often  venally  minded  legislatures  charters  containing  broad  grants 
which  in  the  public  interest  ought  never  to  have  been  authorized  and 
sought  protection  thereafter  in  the  contract  clause  of  the  Constitution. 
The  remedy  lay  in  the  more  careful  drafting  of  charters  and  in  their 
authorization  by  general  law  rather  than  by  separate  acts  by  the  legis- 
lature, and  also  in  the  tendency  adopted  by  the  Supreme  Court  after 
the  end  of  the  Marshall  regime  of  scrutinizing  carefully  and  inter- 
preting narrowly  the  rights  conferred.  In  spite  of  legislative  and 
judicial  checks,  the  principle  of  the  inviolability  of  corporate  charters 
has  remained  a  principle  of  paramount  importance  in  American  con- 
stitutional law. 

STATE  BANKRUPTCY  LAWS 

The  year  1819  witnessed  the  decision  of  another  important  con- 
tract case,  that  of  Sturges  v.  Crowninshield,*4  in  which  the  contract 
clause  of  the  Constitution  was  used  to  curb  the  effect  of  state  bank- 
ruptcy laws  in  releasing  debtors  from  the  obligation  to  pay  their 
debts.  Disturbances  which  preceded  and  followed  the  War  of  1812 
resulted  in  widespread  financial  disorder.  The  banking  system  of 
the  country,  which  will  be  discussed  in  an  ensuing  chapter,  was  in  a 
particularly  chaotic  condition.  As  a  result  of  pressure  from  debtors 
and  of  growing  hostility  toward  imprisonment  for  debt  and  other 
legal  arrangements  for  the  punishment  of  failure  to  meet  obligations, 
many  of  the  states  had  enacted  broad  bankruptcy  or  insolvency  laws. 
Debtors  who  fell  into  difficulties  resorted  blithely  to  the  relief  which 
the  laws  provided,  and  creditors  were  left  without  adequate  protec- 
tion for  their  rights.  The  Constitution  gave  Congress  the  power  to 
enact  uniform  laws  on  the  subject  of  bankruptcy,35  but  did  not  pro- 
hibit the  enactment  of  such  laws  by  the  states  in  the  event  that  Con- 
gress failed  to  exercise  its  prerogative.  There  was  no  federal  law  on 
the  statute  books  during  the  period  under  consideration.  The  de- 
bates throw  little  light  on  the  question  whether  the  framers  of  the 
Constitution  intended  the  contract  clause  to  restrain  the  power  of  the 
states  over  bankruptcy.  In  view  of  the  broad  interpretation  given  to 
the  contract  clause  in  case  after  case,  however,  it  is  not  surprising  that 
a  creditor,  suffering  from  the  operation  of  a  state  bankruptcy  law,  ap- 
pealed to  the  Supreme  Court  for  the  protection  of  his  constitutional 
rights  under  the  contract  clause. 

In  writing  the  opinion  of  the  Court,  Chief  Justice  Marshall  dis- 

U4  Wheaton  122.  "Article  I,  Section  8. 
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cussed  the  New  York  law  which  was  involved  in  relation  to  two 
clauses  of  the  federal  Constitution.  He  held  first  of  all  that  the  fact 
that  the  Constitution  gave  to  Congress  the  power  to  enact  bankruptcy 
laws  did  not  destroy  the  right  of  states  to  enact  such  laws  if  Congress 
failed  to  exercise  its  powers.  He  held  in  the  second  place  that  a  state 
law  enacted  after  a  contract  was  made  violated  the  contract  clause  of 
the  Constitution  in  so  far  as  it  sought  to  relieve  the  debtor  from  the 
obligation  to  pay  his  debt.  This  did  not  mean  that  the  contract 
clause  stood  as  a  bar  to  all  state  bankruptcy  legislation.  Without 
violating  the  contract  clause,  for  example,  a  state  could  abolish  im- 
prisonment for  debt  and  otherwise  change  what  is  known  as  the  legal 
remedy.  It  reached  and  exceeded  the  limit  of  its  power  when  it 
sought  to  annul  the  obligation  of  the  debtor. 

To  all  appearances  members  of  the  Court  were  in  full  agreement 
about  the  case,  presenting  a  united  front  to  the  bitter  criticism  of 
debtor  classes.  Eight  years  later,  however,  in  connection  with  the 
decision  of  another  case,  it  was  discovered  that  the  Court  had  been 
divided  as  to  the  general  principle  to  be  applied.  All  of  the  justices, 
it  seemed,  were  agreed  that  a  state  bankruptcy  law  which  did  away 
with  the  obligation  of  contracts  in  existence  at  the  time  when  the 
laws  were  enacted  violated  the  contract  clause.  Some  of  the  justices 
wished  to  go  farther  and  hold  that  the  Constitution  was  violated  by 
laws  which  sought  to  relieve  debtors  of  obligations  incurred  through 
contracts  made  even  after  the  bankruptcy  statute  had  gone  into  oper- 
ation. It  was  not  necessary  to  decide  the  principle  as  broadly  as  that 
in  order  to  decide  the  Sturges  case,  however,  since  in  that  case  the 
contract  was  made  before  the  bankruptcy  law  was  passed,  and  the 
Court  maintained  an  appearance  of  unanimity  by  stating  only  points 
on  which  all  justices  wei^e  agreed. 

In  his  opinion  in  the  Sturges  case,  Chief  Justice  Marshall  made 
the  following  statement:  "A  contract  is  an  agreement  in  which  a 
party  undertakes  to  do,  or  not  to  do,  a  particular  thing.  The  law 
binds  him  to  perform  his  undertaking,  and  this  is,  of  course,  the 
obligation  of  his  contract."30  When  in  1827  the  case  of  Ogden  v. 
Saunders  w  was  argued  before  the  Supreme  Court,  it  was  discovered 
that  Marshall's  language  was  less  clear  than  it  seemed.  There  was 
difference  of  opinion  as  to  whether  the  words  "the  law"  as  used  by 
Marshall  referred  merely  to  the  statute  of  the  state  having  jurisdiction 
over  the  contract,  which,  of  course,  would  include  bankruptcy  laws, 

80  4  Wheaton  197.  w  12  Wheaton  213. 
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or  whether  they  referred  to  principles  of  higher  law  or  of  natural 
justice  or  of  moral  law  which  were  supposed  also  to  be  operative. 
There  was  difference,  furthermore,  as  to  whether  the  obligation  of 
the  contract  arose  out  of  the  law  or  merely  out  of  the  agreement  be- 
tween the  parties. 

The  Ogden  case  involved  a  contract  made  after  the  applicable 
bankruptcy  statute  was  enacted.  Four  justices,  writing  separate 
opinions,  took  positions  which  were,  in  effect,  that  "the  law"  ap- 
plicable to  the  situation  was  governed  by  the  specific  enactments  of 
the  legislature  and  not  principles  of  higher  law.  They  held  that  the 
obligation  of  a  contract  was  a  legal  obligation,  which  derived  its  force, 
not  from  principles  of  morality,  but  from  the  provisions  of  state  laws 
applicable  to  contracts.  A  contract  made  after  a  bankruptcy  statute 
was  enacted,  therefore,  was  made  subject  to  the  provisions  of  that 
statute  as  well  as  others  that  were  relevant,  and  the  rights  of  the 
creditors  were  limited  by  it.  The  law,  in  effect,  became  a  part  of  the 
contract.  The  application  of  the  remedy  given  by  the  bankruptcy 
statute  did  not  impair  the  obligation  of  the  contract,  since  the  obliga- 
tion from  the  beginning  was  limited  by  the  provisions  of  the  statute. 

Three  justices  —  Marshall,  Story,  and  Duvall  —  dissented  from  this 
position  of  the  majority  of  the  Court.  They  took  the  position  that 
the  contract  clause  restricted  bankruptcy  legislation  applicable  to 
future  contracts  as  well  as  those  which  had  been  previously  made. 
An  act  of  the  legislature,  argued  Chief  Justice  Marshall,  did  not  enter 
into  the  contract  and  become  one  of  the  conditions  stipulated  by  the 
parties.  Contracts  derived  their  obligation  from  the  act  of  the  parties, 
not  from  the  grant  of  the  government.  The  original  obligation, 
created,  not  by  state  law,  but  by  the  parties,  was  protected  by  the 
Constitution.  The  obligation  was  impaired  by  any  law  which 
lessened  it. 

In  spite  of  his  efforts  to  present  his  argument  clearly,  the  Chief 
Justice  again  confused  conceptions  of  law  and  morality.  To  the 
majority  of  the  Court,  the  obligation  of  a  contract  was  the  legal  obli- 
gation to  carry  out  its  provisions.  That  legal  obligation  was  deter- 
mined by  the  laws  of  the  state  having  jurisdiction.  To  Marshall, 
however,  the  obligation  of  a  contract  was  the  commitment  made  by 
the  parties,  whether  or  not  the  state  provided  the  means  for  enforcing 
it.  The  obligation,  or  the  duty  to  fulfill  the  contract,  was  a  moral 
conception,  a  conception  of  natural  justice,  which  was  not  dependent 
upon  state  law.  His  reasoning  led  to  the  stern  doctrine  that,  what- 
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ever  the  change  in  the  economic  situation  of  the  parties  to  a  con- 
tract, nothing  could  be  done  by  a  state  to  relieve  a  debtor  from  the 
accumulation  of  his  obligations.  The  doctrine  was  too  stern  for  the 
times.  The  majority  of  the  justices,  under  the  pressure  of  changed 
social  attitudes,  were  more  lenient,  and,  in  effect,  allowed  the  states 
to  modify  as  to  the  future  the  extent  of  the  claims  which  creditors 
might  make. 

The  situation  involved  in  the  use  of  bankruptcy  laws  to  relieve 
debtors  from  their  commitments  had  much  in  common  with  the 
enactment  of  what  is  called  social  legislation  in  recent  years.  The 
legislation  was  no  doubt  the  product,  in  part  at  least,  of  the  political 
efforts  of  debtor  groups.  It  seems  to  have  represented,  however,  a 
growing  sensitiveness  as  to  the  predicament  of  the  economically  un- 
fortunate who  were  caught  in  the  toils  of  legal  obligations  to  more 
prosperous  members  of  society.  The  newly  acquired  protection  was 
abused  in  that  people  freely  involved  themselves  in  debt,  assuming 
that,  if  their  economic  ventures  failed  to  pay,  they  could  escape  from 
their  burden  of  debt  by  means  of  bankruptcy  and  be  free  to  start 
over  again.  The  American  people  have  never  moved  backward  in 
this  field,  in  spite  of  some  abuses.  The  operation  of  state  laws  was 
suspended  when  the  federal  government  entered  the  field  with  uni- 
form legislation,  but  the  protection  to  debtors  has  been  preserved 
and  extended  as  social  conscience,  political  pressure,  or  conceptions 
of  a  better  economic  order  have  made  themselves  felt. 

The  defeat  of  Chief  Justice  Marshall  in  the  Ogden  case  w  marked 
the  end  of  the  rapid  expansion  of  the  contract  clause  as  a  curb  upon 
state  legislation.  The  decision  represented  his  first  defeat  in  the 
determination  of  a  constitutional  question.  It  marked  the  climax  of 
his  economic  conservatism  and  the  beginning  of  a  trend  away  from 
the  economic  principles  which  he  had  sought  to  entrench  in  Ameri- 
can constitutional  law.  It  would,  perhaps,  be  inaccurate  to  say  that 
Marshall  had  grown  more  conservative  with  the  years.  A  high  degree 
of  consistency  is  apparent  throughout  his  opinions.  While  his  posi- 
tion remained  unchanged,  however,  the  social  and  economic  attitudes 
of  the  people  began  slowly  to  reflect  new  trends.  Yet  the  slowness  of 

88  Technically  Marshall  was  not  defeated  as  to  the  Ogden  case.  It  involved  a  further 
question  as  to  whether  a  state  law  could  relieve  a  debtor  from  the  claims  of  a  creditor  in 
another  state  made  in  a  federal  court  or  in  a  court  of  another  state.  Justice  Johnson, 
who  had  been  with  the  majority  in  upholding  state  bankruptcy  laws  as  applied  within 
the  respective  states,  joined  Chief  Justice  Marshall  and  Justices  Story  and  Duvall  in 
holding  that  a  state  bankruptcy  law  could  not  operate  beyond  the  limits  of  the  state. 
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this  movement  should  be  emphasized.  Marshall  was  venerated  and 
trusted  by  large  numbers  of  people  as  long  as  he  remained  at  the 
head  of  the  Court.  As  later  chapters  will  show,  it  remained  for 
Justice  Story,  whose  philosophy  was  closely  identified  with  that  of 
Marshall,  to  lament  bitterly  the  passing  of  the  old  order  and  the 
coming  of  a  new  one  in  which  he  felt  that  he  had  no  part. 

Although  subsequent  decisions  set  limits  to  the  principles  an- 
nounced by  Marshall  in  connection  with  the  contract  clause,  his  basic- 
contribution  has  endured.  Grants  made  by  a  legislature  are  not 
subject  to  repeal  unless  provisions  for  repeal  are  included  in  them. 
Exemptions  from  taxation  which  are  clearly  given  by  contract  are  not 
subject  to  repeal.  With  certain  exceptions  as  to  police  power  and 
eminent  domain,  charters  of  private  corporations  cannot  be  altered  or 
repealed  unless  the  right  of  modification  or  repeal  is  reserved.  The 
contract  clause  remained  extremely  important  for  the  protection  of 
vested  rights  against  state  legislation  until  after  the  Civil  War,  when 
gradually  the  use  of  the  due-process  clause  of  the  Fourteenth  Amend- 
ment became  an  even  more  important  instrument  for  the  same  pur- 
pose. In  spite  of  the  shift  of  emphasis  from  the  contract  clause  to  the 
due-process  clause,  the  former,  largely  as  a  result  of  the  work  of  the 
Supreme  Court  in  the  Marshall  period,  remains  an  instrument  of  no 
small  importance. 


CHAPTER  9 


THE  BANK  OF  THE  UNITED  STATES 


"THE  BUSINESS  OF  THE  UNITED  STATES  is  business,"  declared  President 
Calvin  Coolidge  during  the  nineteen-twenties.  This  apparently 
commonplace  statement  expressed  a  fundamentally  important  truth, 
not  merely  for  the  decade  in  which  it  was  made,  but  for  most  of  the 
course  of  American  history.  Down  through  the  years  the  people  con- 
centrated upon  the  acquisition  of  property  by  profitable  interchange 
of  goods  and  services.  The  welfare  of  business  required  sound  money 
and  credit  guarded  by  law.  The  regulation  of  coinage,  the  currency, 
and  the  banking  system  have  involved  some  of  the  most  intricate 
problems  of  constitutional  government.  At  the  time  of  the  adoption 
of  the  Constitution,  the  United  States  had  little  coin,  little  precious 
metal  in  any  form,  and  no  paper  money  of  uniform  value  throughout 
the  country.  The  era  of  the  conduct  of  interchange  by  means  of 
checking  accounts  in  banks  was  still  far  in  the  future.  Most  of  the 
early  banks  were  state  institutions.  Their  operations  were  inade- 
quately regulated  by  law  and  the  value  of  their  notes  lacked  stability. 
For  this  and  other  reasons  the  federal  government  entered  the  field 
with  an  institution  of  its  own  creation. 

It  will  be  recalled  that  the  first  Bank  of  the  United  States  was  char- 
tered in  1791  for  a  period  of  twenty  years,  largely  as  a  result  of  the 
efforts  of  Alexander  Hamilton.1  He  justified  the  establishment  of  a 
national  bank  in  terms  of  the  "necessary-and-proper"  clause  of  the 
Constitution.  The  authorizing  statute  was  adopted  over  the  pro- 
tests of  Thomas  Jefferson,  James  Madison,  Edmund  Randolph,  and 
others,  who  contended  that  the  establishment  of  a  bank  was  not 
authorized  by  the  Constitution.  Jefferson  remained  permanently 
hostile  to  the  bank,  but  it  performed  services  for  the  government  dur- 
ing the  period  for  which  it  was  chartered,  and  Congress  from  time  to 

1See  chapter  4. 


THE    BANK    OF     THE     UNITED    STATES  169 

time  enacted  measures  supporting  it.  Constitutional  questions  were 
not  again  raised  until  time  for  the  renewal  of  the  charter. 

The  services  rendered  to  the  federal  government  and  to  the  coun- 
try were  important.  The  bank  and  its  branches  scattered  throughout 
the  country  provided  safe  places  of  deposit  for  the  revenue  collected 
by  the  government.  The  notes  of  the  bank  provided  a  medium  of 
exchange  generally  acceptable  everywhere,  in  contrast  with  the  notes 
of  state  banks,  which  varied  in  value  from  institution  to  institution 
and  in  terms  of  the  distance  from  the  issuing  bank.  Because  of  the 
general  acceptability  of  the  notes  of  the  bank,  they  provided  a  con- 
venient medium  for  the  transfer  of  funds  from  one  section  of  the 
country  to  another.  Without  such  a  medium  of  exchange,  transfers 
could  be  made  only  by  the  difficult  process  of  moving  gold  or  silver. 
The  bank  aided  government  financing  by  making  loans  from  time  to 
time  when  the  uneven  flow  of  revenue  failed  to  provide  funds  for 
necessary  expenditures.  The  bank  seems  to  have  been  well  managed, 
and  it  apparently  did  not  attempt  to  mold  public  opinion,  or  to  shape 
the  policies  of  Congress,  or  to  interfere  with  presidential  or  congres- 
sional elections,  as  did  its  successor  many  years  later.  Albert  Gallatin, 
as  Secretary  of  the  Treasury,  fully  recognized  its  value,  and  urged  the 
renewal  of  its  charter. 

In  spite  of  the  services  which  it  rendered,  the  bank  faced  much  op- 
position. A  great  deal  of  the  stock  was  owned  in  England.  Although 
only  citizens  of  the  United  States  could  be  directors  of  the  bank,  sub- 
stantial profits  flowed  out  to  the  foreign  stockholders.  The  people 
of  the  United  States  felt  at  that  time  the  same  hostility  toward  foreign 
creditors  which  the  debtor  West  has  always  felt  toward  creditors  in  the 
East.  The  bank  was  regarded  as  an  instrument  by  which  the  resources 
of  the  United  States  were  drained  away  to  foreign  creditors.  Fur- 
thermore, although  control  of  the  bank  was  in  the  hands  of  citizens 
of  the  United  States,  those  citizens  were  largely  Federalists.  In  the 
eyes  of  many  Republicans  this  fact  alone  was  enough  to  justify  con- 
demnation of  the  bank. 

The  Bank  of  the  United  States  had  competitors  and  influential 
opponents,  furthermore,  in  the  large  number  of  state  banks  which 
had  been  established  since  1791.  These  banks  sought  the  privilege 
of  serving  as  government  depositories,  and  hoped  to  see  their  own 
bank  notes  circulate  widely  in  place  of  those  of  the  national  bank. 
The  state  banks  were  chartered  under  poorly  drafted  laws,  the  extent 
of  their  note  issues  and  loans  was  not  properly  prescribed,  and  many 
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of  them  grossly  abused  their  privileges.  The  Bank  of  the  United 
States,  through  the  periodic  presentation  of  state  bank  notes  for  pay- 
ment in  specie,  operated  as  a  helpful  check  upon  the  activities  of  state 
banks.  They  fretted  under  this  form  of  control,  however,  and  per- 
haps realized  the  extent  to  which  it  might  be  abused  if  the  Bank  of 
the  United  States  sought  to  exercise  arbitrary  power.  The  state 
banks,  therefore,  either  openly  or  indirectly,  took  the  lead  in  oppos- 
ing the  recharter  of  the  Bank  of  the  United  States.  They  used  argu- 
ments against  foreign  ownership  and  Federalist  control,  and  revived 
again  the  question  of  the  constitutional  power  of  Congress  to  charter 
a  national  bank. 

Individual  politicians  shifted  positions  as  to  the  bank  in  terms  of 
political  expediency.  William  H.  Crawford,2  of  Georgia,  and  John  C. 
Calhoun,  of  South  Carolina,  who  represented  a  region  where  state 
rights  were  exalted,  nevertheless  favored  the  renewal  of  the  charter  of 
the  bank,  which  was  opposed  by  their  political  rivals.  Daniel  Web- 
ster, an  ultimate  defender  of  the  rechartered  bank  against  the  attack 
of  the  Jackson  administration,  initially  opposed  the  establishment  of 
the  bank.  James  Madison,  who  in  1791  had  argued  that  Congress 
had  no  power  to  establish  a  bank,  ultimately  found  such  an  institu- 
tion so  necessary  as  to  require  the  suppression  of  his  constitutional 
scruples. 

Crawford  declared  that  the  right  to  create  a  bank  was  exercised 
because  the  collection  of  revenue  and  the  safekeeping  and  easy  and 
speedy  transmission  of  public  money  was  more  perfectly  secured  by 
the  erection  of  a  bank  than  by  any  other  means  that  could  be  devised. 
A  bank,  therefore,  was  necessary  and  proper  to  enable  the  government 
to  carry  into  complete  effect  the  right  to  lay  and  collect  taxes,  imposts, 
duties,  and  excises.3  He  would  not  say  that  the  existence  of  the  gov- 
ernment absolutely  depended  upon  the  operations  of  a  bank,  but  only 
that  a  national  bank  enabled  the  government  to  manage  its  fiscal  con- 
cerns more  advantageously  than  it  could  do  by  any  other  means.  In 
the  selection  of  means  to  carry  into  effect  any  constitutional  power,  a 
sound  discretion  must  be  exercised.  What  was  proper  at  one  time 
might  be  extremely  unfit  and  improper  at  another.  "The  Consti- 
tution, in  relation  to  the  means  by  which  its  powers  are  to  be  exe- 
cuted, is  one  eternal  now.  The  state  of  things  now,  the  precise  point 
of  time  when  we  are  called  upon  to  act,  must  determine  our  choice 
in  the  selection  of  means  to  execute  the  delegated  powers."  *  The 

1  Annals  of  Congress,  llth  Cong.,  3d  sess.,  134.      'Ibid.,  pp.  140-141.      *Ibid.,p.  142. 
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opposition  to  the  bank,  he  contended,  was  based  upon  avarice,  com- 
bined with  the  love  of  domination.  Some  of  the  states  had  created 
their  own  banks,  and  wished  to  compel  the  federal  government  to  use 
them  as  depositories.  Many  individual  members  of  state  legislatures 
were  stockholders  in  state  banks  and  were  motivated  by  avarice  in 
their  attacks  on  the  national  bank.  He  declared  that  the  love  of 
power  on  the  part  of  certain  of  the  states  influenced  them  to  send 
instructions  to  Congress  to  vote  against  the  bank. 

Crawford  was  speaking  at  a  time  when  the  responsibility  of  mem- 
bers of  Congress  to  the  governments  of  the  states  was  a  matter  of  dis- 
agreement. In  general,  it  was  assumed  that  United  States  senators 
were  subject  to  instruction  by  the  legislatures  which  elected  them, 
whereas  the  members  of  the  House  of  Representatives  were  re- 
sponsible only  to  the  people,  and  might,  therefore,  receive  requests 
but  not  commands  from  the  legislatures.  The  following  resolution 
of  the  general  assembly  of  Pennsylvania  indicates  the  kind  of  formal 
pressure  used  by  the  legislatures  upon  Congress,  and  the  distinction 
made  between  senators  and  representatives: 

That  the  senators  of  this  state,  in  the  Senate  of  the  United  States, 
be,  and  they  are  hereby,  instructed,  and  the  representatives  of  this 
state,  in  the  House  of  Representatives  of  the  United  States,  be,  and 
they  hereby  are,  requested,  to  use  every  exertion,  in  their  power,  to 
prevent  the  charter  of  the  Bank  of  the  United  States  from  being 
renewed,  or  any  other  bank  from  being  chartered  by  Congress, 
designed  to  have  operations  within  the  jurisdiction  of  any  state,  with- 
out first  having  obtained  the  consent  of  the  legislature  of  such  state.6 

Henry  Clay  would  not  say  how  far  a  representative  was  bound  by 
the  instructions  of  his  constituents,  but  he  found  something  ominous 
in  the  fact  that  resolutions  of  legislatures  were  being  thrown  into  the 
background  and  their  interference  regarded  as  officious,  whereas  a 
great  deal  of  attention  was  being  given  to  delegations  of  self-created 
societies.  "If  it  be  improper  for  states  to  obtrude  upon  Congress  their 
sentiments,  it  is  much  more  highly  so  for  the  unauthorized  deputies 
of  fortuitous  congregations/' 6 

THE   SECOND   BANK   OF   THE   UNITED  STATES 

Efforts  to  secure  the  renewal  of  the  charter  of  the  first  Bank  of  the 
United  States  failed  by  a  narrow  margin,  and  the  bank  closed  its 

5 American  State  Papers,  VIII,  Finance,  II,  467. 
8  Annals  of  Congress,  llth  Cong.,  3d  sess.,  210-211. 
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doors.  In  the  process  of  liquidation  large  sums  of  money  were  re- 
turned to  the  British  stockholders,  just  belore  the  outbreak  of  war 
between  the  United  States  and  Great  Britain.  The  war  threw  a 
heavy  strain  upon  the  finances  of  the  country,  the  state  banks  sus- 
pended specie  payments,  and  their  notes  circulated  at  depreciated 
figures,  varying  in  terms  of  institutions  and  the  distance  from  the 
banks  of  issue  at  which  the  notes  were  offered.  Because  there  was 
frequently  no  other  money  available,  the  government  had  to  accept 
state  bank  notes  in  the  collection  of  its  revenue,  but,  because  those 
notes  lost  much  of  their  value  when  moved  from  the  vicinity  of  the 
issuing  bank,  the  government  was  able  to  transfer  money  from  one 
section  of  the  country  to  another  only  at  the  expense  of  a  high  depre- 
ciation cost.  In  these  and  other  respects,  the  government  paid  a 
heavy  penalty  for  failure  to  renew  the  charter  of  the  bank.  Many 
attempts  were  made  to  secure  the  establishment  of  a  similar  institu- 
tion, but  government  officials  were  unable  to  agree  upon  it.  When, 
in  January,  1815,  an  act  to  incorporate  a  bank  was  passed,  President 
Madison  vetoed  it.  He  waived  the  question  of  constitutionality  as 
precluded  "by  repeated  recognition  under  varied  circumstances  of 
the  validity  of  such  an  institution  in  acts  of  the  legislative,  executive, 
and  judicial  branches  of  the  government,  accompanied  by  indications, 
in  different  modes,  of  a  concurrence  of  the  general  will  of  the 
nation/' 7  However,  the  bank  provided  for,  he  believed,  was  not  such 
as  would  revive  the  public  credit,  provide  a  national  medium  of  cir- 
culation, and  aid  the  Treasury  by  making  necessary  loans. 

Another  attempt  was  made,  with  John  C.  Calhoun  exercising 
powerful  leadership  in  the  House  of  Representatives.  He  avoided 
the  constitutional  question,  saying  that  it  had  already  been  so  much 
discussed  that  all  had  made  up  their  minds  on  it.  He  was  concerned 
with  whether  or  not  the  United  States  ought  to  establish  a  bank.  He 
asserted  that  the  depreciated  state  of  the  currency  was  a  stain  on  public 
and  private  credit  and  injurious  to  the  morals  of  the  community. 
The  state  of  the  circulatory  medium  was  opposed  to  the  principles  of 
the  federal  Constitution.  That  instrument  gave  Congress  the  power 
to  regulate  the  currency  of  the  United  States.  That  power  was  being 
exercised,  not  by  Congress,  but  by  banking  institutions  no  longer  re- 
sponsible for  the  correctness  with  which  they  managed  it.  Gold  and 
silver  had  entirely  disappeared.  There  was  no  money  but  paper 
money,  over  which  Congress  had  no  control.  He  found  that  the 

7  Messages  and  Papers  of  the  Presidents,  II,  540. 
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establishment  of  a  national  bank,  which  itself  would  pay  specie, 
would  be  the  proper  mode  of  re-establishing  a  sound  currency  under 
the  constitutional  supervision  of  Congiess.* 

So  great  was  the  need  for  financial  reform  that  most  of  the  Re- 
publican party,  except  for  the  faction  led  by  John  Randolph,  sup- 
ported the  establishment  of  a  national  bank.  Henry  Clay  left  the 
speaker's  chair  to  recant  his  errors  of  some  years  earlier  and  to  give 
his  support.9 

The  opposition  was  left  largely  to  the  Federalists,  led  by  Daniel 
Webster.10  It  was  ineffective  in  both  houses.  Congress  passed  "an 
act  to  incorporate  the  subscribers  to  the  Bank  of  the  United  States/'  u 
and  on  April  10,  1816,  Madison  signed  the  measure.  Arrangements 
were  speedily  made  for  the  establishment  of  the  parent  bank  at  Phil- 
adelphia and  the  several  branches  at  various  points  throughout  the 
United  States. 

Since  the  financial  ills  of  the  times  were  blamed  in  part  on  abuses 
committed  by  state  banks,  it  was  not  to  be  expected  that  these  banks 
would  welcome  the  establishment  of  a  national  institution  intended 
to  act  as  a  check  upon  them  as  well  as  to  provide  competition.  The 
Bank  of  the  United  States  conducted  itself  so  as  to  arouse  even  more 
hostility  than  might  have  been  expected.  Instead  of  acting  con- 
servatively, and  coercing  state  banks  into  doing  the  same  by  refusing 
to  accept  their  notes  or  by  calling  on  them  for  specie  in  payment  of 
their  notes  when  they  expanded  too  rapidly,  the  national  bank  began 
its  career  by  lending  too  heavily  itself.  It  soon  found  itself  in  a 
position  where  it  had  to  contract  its  loans.  In  doing  so  it  had  to  call 
on  state  banks,  which  were  already  embarrassed,  for  the  redemption 
of  their  notes.  The  hostility  of  state  banks  resulted  in  hostile  legisla- 
tion of  one  sort  or  another  in  many  states.  The  constitution  of 
Indiana,  adopted  after  Congress  had  chartered  the  second  bank,  pro- 
hibited any  bank  chartered  outside  the  state  from  doing  business 
within  its  borders.  The  constitution  of  Illinois  forbade  the  estab- 
lishment of  any  but  state  banks.  The  legislature  of  Tennessee  enacted 
a  law  providing  that  any  bank  not  chartered  under  its  authority  must 

8  For  a  summary  of  Calhoun's  address  see  Annals  of  Congress,  14th  Cong.,  1st  sess., 
1060-1066. 

e  Henry  Adams,  History  of  the  United  States,  IX  (1891),  117;  Annals  of  Congress,  14th 
Cong.,  1st  sess.,  1189-1195. 

10  For  a  summary  of  Webster's  address  see  Annals  of  Congress,  14lh  Cong.,  1st  sess.. 
1091-1094. 

*  3  Stat.  266. 
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pay  fifty  thousand  dollars  each  year  tor  the  privilege  of  banking 
within  the  state.  Kentucky  laid  an  annual  tax  of  sixty  thousand 
dollars  each  on  two  branches  of  the  Bank  of  the  United  States.  Ohio 
placed  a  tax  of  fifty  thousand  dollars  each  on  two  branches.  Georgia 
also  placed  a  special  tax  on  branches.  Maryland  provided  for  col- 
lection of  taxes  on  the  notes  issued  by  the  Baltimore  branch,  and,  in 
lieu  of  such  taxes,  authorized  the  branch  to  make  an  annual  payment 
of  fifteen  thousand  dollars.12  The  obvious  purpose  of  the  several  state 
laws  was  to  make  it  impossible  for  the  Bank  of  the  United  States  to 
function  as  Congress  intended.  It  was  essential  that  the  rights  in  the 
matter  be  determined  by  the  Supreme  Court,  the  tribunal  with  final 
authority. 

McCULLOCH  V.   MARYLAND 

The  case  of  McCulloch  v.  Maryland,13  decided  at  the  1819  term  of 
the  Supreme  Court,  along  with  the  other  important  cases  of  Dart- 
mouth  College  v.  Woodward  and  Sturges  v.  Crowninshield,  arose  out 
of  an  attempt  to  collect  penalties  from  the  Baltimore  branch  of  the 
Bank  of  the  United  States  for  refusal  to  pay  taxes  as  prescribed  by 
the  Maryland  law.  The  case  was  presented  before  the  Supreme 
Court  by  an  array  of  eminent  counsel,  which  included  Daniel  Web- 
ster on  the  side  of  the  bank  whose  charter  he  had  previously  opposed. 
Chief  Justice  Marshall  wrote  the  unanimous  opinion  of  the  Court. 
He  dealt  with  the  case  in  terms  of  two  questions,  the  power  of  Con- 
gress to  charter  the  bank,  and  the  power  of  the  state  to  tax  it.  He 
began  ominously  with  the  statement  that  "no  tribunal  can  approach 
such  a  question  without  a  deep  sense  of  its  importance,  and  of  the 
awful  responsibility  involved  in  its  decision/'  u 

As  to  the  power  of  Congress  to  incorporate  the  bank,  Marshall 
agreed  that  it  could  scarcely  be  considered  an  open  question.  The 
power  had  been  exercised  by  the  first  Congress  elected  under  the 
present  Constitution.  "The  bill  for  incorporating  the  Bank  of  the 
United  States  did  not  steal  upon  an  unsuspecting  legislature,  and  pass 
unobserved/' 1B  It  was  fully  debated  at  that  time;  the  original  act  ran 
its  course  and  was  permitted  to  expire;  the  government  was  embar- 

12  For  a  summary  of  the  hostile  state  laws  see  Beveridge,  Life  of  John  Marshall  (4  vols., 
1916-1919),  IV,  206-208;  Charles  Warren,  The  Supreme  Court  in  United  States  History 
(rev.  ed.,  2  vols.,  1926),  I,  505-506. 

18  4  Wheaton  316.  For  discussion  of  the  decision  see  Beveridge,  op.  cit.,  IV,  chap 
ter  VI;  Warren,  op.  cit.,  I,  chapter  XII. 

14  4  Wheaton  400.  1B/6tU,  pp.  401-402. 
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rassed  thereafter  for  want  of  an  institution  of  the  kind,  and  the 
measure  creating  a  new  bank  was  enacted.  "It  would  require  no 
ordinary  share  of  intrepidity  to  assert  that  a  measure  adopted  under 
these  circumstances  was  a  bold  and  plain  usurpation,  to  which  the 
Constitution  gave  no  countenance."  10 

Counsel  for  Mai y land  had  contended  that  the  Constitution  must 
be  construed,  not  as  emanating  from  the  people,  but  as  an  act  of 
sovereign  and  independent  states.  They  took  the  position  that  the 
powers  of  the  federal  government  were  delegated  by  the  states,  who 
alone  were  truly  sovereign,  and  that  these  powers  must  be  exercised 
in  subordination  to  the  states.  Marshall  rejected  this  contention, 
arguing  that  the  powers  of  the  federal  government  flowed  directly 
from  the  people.  "The  government  of  the  Union,'*  he  said,  "  .  .  .  is, 
emphatically,  and  truly,  a  government  of  the  people.  In  form  and  in 
substance  it  emanates  from  them.  Its  powers  are  granted  by  them, 
and  are  to  be  exercised  directly  on  them,  and  for  their  benefit."  17 
Marshall  knew,  of  course,  as  did  every  other  statesman  who  lived 
through  the  period  of  the  adoption  of  the  Constitution,  that  only  a 
small  fraction  of  the  people  had  participated  in  any  way  in  the  adop- 
tion of  the  Constitution,  and  that  group  and  class  interests  had  had  a 
great  deal  to  do  with  the  shaping  of  the  document.  In  the  decision 
of  this  case,  however,  he  was  concerned,  not  with  questions  of  divi- 
sions among  the  people,  but  with  the  juristic  question  as  to  whether 
the  power  of  the  federal  government  flowed  directly  from  the  people 
or  flowed  through  and  was  curbed  by  the  sovereignty  of  the  several 
states. 

If  any  one  proposition  could  command  universal  assent,  he  con- 
cluded, it  might  be  expected  to  be  this,  "that  the  government  of  the 
Union,  though  limited  in  its  powers,  is  supreme  within  its  sphere  of 
action."  18  He  set  out  to  discover,  therefore,  whether  the  Constitu- 
tion brought  the  establishment  of  a  bank  or  creation  of  a  corporation 
within  the  sphere  of  action  of  the  federal  government.  He  did  not 
find  the  power  among  the  enumerated  powers  of  the  government. 
He  reasoned,  however,  that  the  power  to  establish  a  bank  could  be 
implied  from  other  powers  which  were  specifically  granted.  It  was 
"necessary  and  proper"  to  the  exercise  of  powers  conferred.  In  order 
to  be  necessary  and  proper,  he  argued,  absolute  indispensability  was 
not  required.  A  thing  might  be  necessary,  very  necessary,  absolutely 
or  indispensably  necessary.  A  sound  discretion  as  to  the  exercise  of 

19  Ibid.,  p.  402.  *lbid.,  pp.  404-405.  18Ibid.,  p.  405. 
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the  powers  conferred  was  lelt  to  Congress.  In  working  out  his  stand- 
ard ot  interpretation  of  implied  powers,  the  Chief  Justice  phrased  the 
following  eloquent  statement: 

Let  the  end  be  legitimate,  let  it  be  within  the  scope  ot  the  Consti- 
tution, and  all  means  which  are  appropriate,  which  are  plainly 
adapted  to  that  end,  which  are  not  prohibited,  but  consist  with  the 
letter  and  spirit  of  the  Constitution,  are  constitutional.18 

He  rejected  the  contention  that  the  creation  of  a  corporation  so  ap- 
pertained to  sovereignty  as  to  be  a  function  only  of  the  states.  He 
said: 

In  America  the  powers  of  sovereignty  are  divided  between  the  gov- 
ernment of  the  Union  and  those  of  the  states.  They  are  each 
sovereign,  with  respect  to  the  objects  committed  to  it,  and  neither 
sovereign  with  respect  to  the  objects  committed  to  the  other.20 

The  doctrine  of  implied  powers  was  not  new  at  the  time  when  the 
decision  was  handed  down.  Alexander  Hamilton  had  asserted  it 
clearly  in  connection  with  the  establishment  of  the  first  national 
bank.  Members  of  Congress  had  discussed  it  in  that  and  in  other 
connections.  Marshall  had  phrased  it  in  a  Supreme  Court  decision 
as  early  as  1805.21  Yet  the  opinion  in  McCulloch  v.  Maryland,  both 
because  the  controversy  was  widely  known  and  because  of  the  fullness 
of  the  statement,  came  to  be  regarded  as  the  basic  case  in  American 
constitutional  law  for  the  statement  of  the  doctrine  of  implied  powers. 

The  Court  decided  both  that  Congress  had  the  power  to  establish 
the  bank  and  that  it  might  establish  a  branch  in  the  state  of  Mary- 
land. The  Chief  Justice  then  moved  to  the  next  question,  whether 
Maryland  might  tax  that  branch  without  violating  the  Constitution. 
In  discussing  the  issues,  Marshall  treated  the  case  as  if  it  represented 
a  bona-fide  instance  of  taxation  by  the  state  for  revenue  purposes, 
rather  than  an  indirect  attempt  to  hamper  the  operations  of  the  bank. 
He  reverted  to  the  principle  that  the  Constitution  and  laws  of  the 
United  States  were  supreme  and  controlled  the  constitutions  and  laws 
of  the  respective  states.  From  this  principle  he  deduced  corollaries 
that  a  power  to  create  implied  a  power  to  preserve,  that  a  power  to 
destroy,  if  wielded  by  a  different  hand,  was  hostile  to  and  incom- 
patible with  the  powers  to  create  and  preserve  and  that,  where  this 
repugnancy  existed,  that  authority  which  was  supreme  must  control.22 

"Ibid.,  p.  421.  *>Ibid.,  p.  410. 

81  United  States  v.  Fisher,  2  Cranch  358   (1804).         224  Wheaton  426. 
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He  insisted  on  discussing  the  issues  in  terms  of  absolutes.  "We  are 
not  driven,'*  he  declared,  "to  the  perplexing  inquiry,  so  unfit  for  the 
judicial  department,  what  degree  of  taxation  is  the  legitimate  use, 
and  what  degree  may  amount  to  the  abuse  of  the  power/'  **  He  found 
that  the  question  of  the  power  of  a  state  to  tax  a  means  employed  by 
the  government  of  the  United  States  in  pursuance  of  the  Constitution 
was  controlled  by  propositions  that  "the  power  to  tax  involves  the 
power  to  destroy,"  and  that  "the  power  to  destroy  may  defeat  and 
render  useless  the  power  to  create."  *  This  line  of  reasoning  led  in- 
evitably to  the  conclusion  that  the  Maryland  law  was  unconstitutional, 
without  reference  to  the  question  as  to  whether  the  statute  was  really 
a  revenue  measure. 

Marshall's  proposition  that  "the  power  to  tax  involves  the  power 
to  destroy"  and  the  reasoning  based  upon  it  have  been  used  for  more 
than  a  century  as  a  curb  upon  state  taxation  affecting  instrumentalities 
of  the  federal  government.  Yet  the  results  have  been  criticized.  In 
a  dissenting  opinion,  written  in  1928,  Justice  Holmes  spoke  dispar- 
agingly of 

certain  dicta  of  Chief  Justice  Marshall  which  culminated  in  or  rather 
were  founded  upon  his  often-quoted  proposition  that  the  power  to 
tax  is  the  power  to  destroy.  In  those  days  it  was  not  recognized  as  it 
is  today  that  most  of:  the  distinctions  of  the  law  arc  distinctions  of 
degree.  If  states  had  any  power  it  was  assumed  that  they  had  all 
power,  and  that  the  necessary  alternative  was  to  deny  it  altogether. 
But  this  Court,  which  has  so  often  defeated  the  attempt  to  tax  in 
certain  ways,  can  defeat  an  attempt  to  discriminate  or  otherwise  go 
too  far  without  wholly  abolishing  the  power  to  tax.  The  power  to 
tax  is  not  the  power  to  destroy  while  this  Court  sits.25 

The  decision  in  McCulloch  v.  Maryland  brought  a  storm  of  criti- 
cism. By  contrast  with  their  lack  of  concern  about  the  Dartmouth 
College  case,  which  had  equally  important  implications  tor  the  future, 
people  in  all  parts  of  the  nation  felt  themselves  vitally  affected  by  the 
decision.  The  controversy  over  the  bank  had  penetrated  to  all  sec- 
tions of  the  country.  Newspapers,  lawyers,  judges,  state  legislatures, 
and  others  voiced  indignant  criticisms.  Judge  Spencer  Roane,  of 
Virginia,  published  anonymously  a  series  of  articles  attacking  Mar- 
shall's opinion.  Marshall  published  anonymously  a  series  of  articles 

*Ibid.t  p.  430.  *Ibid.,  p.  431. 

*  Panhandle  Oil  Co.  v.  Mississippi  ex  rel.  Knox,  277  U.S.  218,  223  (1928).  See  also 
Justice  Frankfurter's  discussion  of  McCulloch  v.  Maryland  in  Giaves  v.  New  York 
ex  rel.  O'Keefe,  306  U.S.  466,  488-489  (1939). 
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in  reply.  In  Virginia  and  Ohio  the  legislatures  went  on  record  as 
opposing  the  federal  encroachment  on  the  powers  of  the  states  repre- 
sented by  Marshall's  opinion.  Decisions  on  the  constitutionality  of 
state  bankruptcy  laws  and  on  the  power  of  the  Supreme  Court  to  re- 
view decisions  of  state  courts  when  federal  constitutional  questions 
were  involved  aided  in  creating  the  background  of  hostility.  Local 
interests  in  state  banking,  in  laws  for  the  relief  of  debtors,  in  slavery, 
and  in  opposition  to  the  protective  tariff  joined  in  the  chorus  of 
denunciation.20 

OSBORN  V.  BANK  OF  THE  UNITED  STATES 

The  controversy  over  the  Bank  of  the  United  States  was  too  violent 
to  be  terminated  by  a  single  decision  of  the  Supreme  Court.  The 
reiteration  of  the  opinion  of  the  Supreme  Court  was  needed,  as  well 
as  discussion  of  related  constitutional  issues.  Some  state  officials 
largely  ignored  the  opinion  in  McCulloch  v.  Maryland.  In  Ohio, 
steps  were  taken  to  enforce  a  law  requiring  the  payment  of  a  pro- 
hibitive tax  of  fifty  thousand  dollars  a  year  on  each  branch  of  the 
bank.  To  forestall  prohibitive  action  by  the  federal  court  in 
the  state,  certain  state  officials  seized  one  hundred  thousand  dollars 
in  the  vaults  of  the  branch  of  the  bank  in  Chillicothe,  only  to  be  met 
with  a  court  order  directed  to  the  auditor  and  others  preventing  the 
payment  of  the  money  into  the  funds  of  the  state  pending  judicial 
determination  of  the  rights  involved.  After  hearing  argument  in  the 
case,  the  United  States  circuit  court  directed  that  the  one  hundred 
thousand  dollars,  with  interest  thereon,  be  returned  to  the  bank.  The 
decision  came  up  for  review  by  the  Supreme  Court  in  the  case  of 
Osborn  v.  Bank  of  the  United  States.27 

After  discussing  important  jurisdictional  questions,  Marshall  re- 
examined  the  question  of  the  power  of  Congress  to  incorporate  a 
bank  and  provide  for  its  operation.  Referring  many  times  to  Mc- 
Culloch v.  Maryland,  he  reiterated  and  elaborated  upon  the  doctrines 
announced  in  that  case.  He  found  a  way  to  answer  indirectly  the 
attacks  made  upon  the  Court  for  its  earlier  decision,  declaring  that 
the  courts  did  nothing  of  themselves,  but  were  the  mere  instruments 
of  the  law: 

That  department  has  no  will,  in  any  case.     If  the  sound  construc- 
tion of  the  act  be,  that  it  exempt  the  trade  of  the  bank,  as  being 

28  For  discussion  of  the  attacks  upon  the  Supreme  Court  see  Beveridge,  op.  cit.>  IV, 
309  ff. 
"9  Whcaton  738  (1824). 
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essential  to  the  character  of  a  machine  necessary  to  the  fiscal  opera- 
tions of  the  government,  from  the  control  of  the  states,  courts  are  as 
1  much  bound  to  give  it  that  construction  as  if  the  exemption  had  been 
established  in  express  terms.  Judicial  power,  as  contradistinguished 
from  the  power  of  the  laws,  has  no  existence.  Courts  are  the  mere 
instruments  of  the  law,  and  can  will  nothing.  When  they  are  said 
to  exercise  a  discretion,  it  is  a  mere  legal  discretion,  a  discretion  to  be 
exercised  in  discerning  the  course  prescribed  by  law;  and,  when  that  is 
discerned,  it  is  the  duty  of  the  court  to  follow  it.  Judicial  power  is 
never  exercised  for  the  purpose  of  giving  effect  to  the  will  of  the 
judge;  always  for  the  purpose  of  giving  eftect  to  the  will  of  the  legis- 
lature; or,  in  other  words,  to  the  will  of  the  law.28 

For  all  of  Marshall's  disclaimer,  however,  his  realistic  critics  undoubt- 
edly continued  to  look  upon  him  and  his  tribunal,  not  as  passive 
instruments  of  the  law,  but  as  effective  agents  of  the  proponents  of 
nationalism.  Nevertheless,  as  far  as  action  by  the  Supreme  Court  was 
concerned,  the  decision  settled  the  question  of  the  constitutionality 
of  the  Bank  of  the  United  States.  The  Court  was  unanimous  as  far 
as  the  broad  constitutional  question  was  concerned,  although  Justice 
Johnson  dissented  on  jurisdictional  grounds. 

In  one  important  respect  Marshall's  opinion  in  the  bank  cases 
differed  from  most  of  his  other  outstanding  opinions.  Most  of  his 
contributions  to  American  constitutional  law  were  handed  down  in 
connection  with  decisions  invalidating  laws  in  conflict  with  the  Con- 
stitution. He  is  regarded  as  a  great  nationalist.  Yet  only  in  the 
bank  cases  was  his  task  that  of  upholding  the  exercise  of  a  positive 
power  by  Congress.  Even  in  these  cases,  he  was  not  supporting  the 
exercise  of  broad  federal  powers  over  rights  of  property.  He  was 
merely  upholding  an  act  of  Congress  which  gave  broad  powers  to  a 
financial  institution  of  an  essentially  private  character  even  though 
the  federal  government  owned  one-fifth  of  the  stock  and  appointed 
one-fifth  of  the  directors.  There  is  little  to  indicate  that  he  would 
have  favored  the  enactment  and  enforcement  of  federal  laws  for  the 
regulation  of  private  enterprise,  or  laws  providing  for  the  operation 
of  business  enterprise  directly  by  the  government.  He  was  a  national- 
ist in  the  sense  that  he  used  the  federal  judiciary  and  the  federal  Con- 
stitution to  curb  the  interference  of  the  states  with  vested  rights  in 
many  forms.  He  read  into  the  Constitution  his  conceptions  of  natural 
justice  and  of  the  fundamental  nature  of  free  government,  conceptions 
which  were  essentially  laissez-faire  in  character. 

88  9  Wheaton  866. 
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THE    NATIONAL    BANK    IN    NATIONAL    POLITICS 

After  the  date  of  the  Osborn  case,  only  occasional  controversies 
arose  about  the  possible  unconstitutionality  of  the  establishment  of 
a  national  bank  by  the  federal  government,  yet  the  use  or  non-use  of 
such  an  institution  for  federal  purposes  greatly  affected  the  character 
of  the  constitutional  structure  of  the  nation.  After  a  period  of  initial 
fumbling,  which  deepened  the  hostility  of  many  state  banks  and  many 
businessmen  affected,  the  Bank  of  the  United  States  was  carefully 
managed  under  the  direction  of  an  able  financier,  Nicholas  Riddle.20 
It  became  a  powerful  and  prosperous  institution.  It  gave  to  the  fed- 
eral government  the  many  types  of  aid  expected  of  it.  Its  notes  pro- 
vided a  currency  of  relatively  uniform  value  throughout  the  country. 
It  aided  in  the  collection  and  transfer  of  revenue  from  one  section  of 
the  country  to  another.  It  operated  to  some  extent  as  a  check  upon 
the  undisciplined  activities  of  the  growing  number  of  state  banks. 
The  hostility  of  state  banking  interests,  however,  never  fully  sub- 
sided. Apart  from  immediate  financial  interests,  furthermore,  many 
people  viewed  uneasily  the  growing  power  of  the  institution.  In 
comparison  with  the  corporations  of  the  present  day,  the  Bank  of  the 
United  States  was  a  relatively  insignificant  institution.  In  compari- 
son with  the  institutions  of  its  own  time,  however,  it  stood  alone  in 
the  range  of  its  potentialities.  It  was  linked  with  the  government 
and  was  a  valuable  agent  of  the  government,  but  if  it  chose  to  do  so 
it  might  hamper  the  operations  of  the  government  or,  conceivably, 
through  the  manipulation  of  finances,  it  might  bring  the  federal  gov- 
ernment under  its  own  control.  These  possibilities  began  to  be 
realized  and  discussed  in  the  early  eighteen-thirtics  when  bank  officials 
and  friends  began  to  talk  of  the  renewal  of  the  charter,  which  was  to 
expire  in  1836.  Andrew  Jackson,  who  became  President  in  1829, 
was  known  to  distrust  all  banks.  Many  persons  connected  with  his 
administration  were  known  to  hold  state-rights  philosophies.  Some 
of  them  had  close  connections  with  state  banks,  which  resented  the 
control  over  them  exercised  by  the  national  bank  and  were  envious 
of  the  privileges  enjoyed  by  that  institution  and  its  branches  of  serving 
as  depositories  of  federal  funds. 

Uneasiness  about  the  possibility  of  securing  a  renewal  of  the  char- 
ter speeded  the  efforts  of  the  bank  toward  that  end.  Strife  over  the 

29  For  a  well  documented  though  biased  history  of  the  hank  see  R.  C.  H.  Cattcrall, 
The  Second  Bank  of  the  United  States  (1903).  The  interpretation  followed  herein  is 
that  presented  in  the  relevant  chapters  of  Roger  B.  Taney  (1935)  hy  Carl  Brent  Swishei. 
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issue  developed  among  the  members  of  the  administration.  When 
it  began  to  appear  that  the  President  was  hostile  to  the  renewal  of 
the  charter,  the  friends  of  the  bank  united  with  the  Whig  party,  which 
was  building  a  leadership  in  such  men  as  Henry  Clay  and  Daniel 
Webster,  to  force  action  just  prior  to  the  presidential  election,  when 
it  was  thought  that  the  President  would  either  have  to  accept  the 
measure  or  submit  to  defeat  at  the  polls  as  the  result  of  a  veto.  With 
the  assistance  of  Attorney  General  Roger  B.  Taney  and  other  op- 
ponents of  the  Bank  of  the  United  States,  Jackson  drafted  a  vigorous 
veto  message  which  was  both  a  constitutional  document  and  a  political 
address,  phrased  persuasively  to  capture  the  attention  of  the  people 
of  the  United  States. 

The  message  did  not  deny  that  the  bank  had  produced  some  bene- 
fits to  the  country,  but  characterized  it  as  the  instrument  of  a  class 
and  of  a  section  by  which  other  classes  and  other  sections  were  made 
to  pay  tribute.  Attention  was  called  to  the  fact  that  more  than  one- 
fourth  of  the  privately  owned  stock  was  held  abroad,  with  the  result 
that  a  heavy  proportion  of  the  profits  of  the  bank  went  to  the  benefit 
of  foreign  capitalists.  Most  of  the  stock  owned  in  the  United  States 
was  held  in  the  middle  and  the  eastern  states.  This  section,  there- 
fore, received  tribute  from  the  debtor  areas  of  the  South  and  West. 
The  present  stockholders  had  received  great  profits  from  the  monop- 
oly grant  of  banking  privileges  under  the  federal  government.  There 
was  no  reason  why  the  monopoly  grant  of  these  payments  to  indi- 
viduals should  be  renewed. 

The  message  included  an  argument  by  Taney  that  the  Supreme 
Court  had  not  passed  upon  the  constitutionality  of  the  present  Bank 
of  the  United  States  in  all  its  aspects,  but  had  merely  decided  that 
Congress  had  the  power  to  establish  a  bank.  The  Court  had  found 
itself  unable  to  determine  the  several  questions  bearing  upon  the 
constitutionality  of  this  particular  institution,  such  as  whether  its 
monopoly  privilege  was  constitutional  or  whether  it  was  "necessary 
and  proper"  that  the  bank  have  a  capital  of  as  much  as  thirty-five 
million  dollars.  These  were  matters  into  which  the  Court  was  not 
equipped  to  inquire.  The  President,  on  the  other  hand,  in  exer- 
cising his  constitutional  function  of  passing  upon  newly  enacted  legis- 
lation, was  under  obligation  to  consider  them.  Furthermore,  even  if 
the  Court  had  considered  the  whole  ground,  the  President,  in  dealing 
with  proposed  legislation,  was  bound  to  follow  his  own  judgment  on 
the  subject  of  constitutionality.  The  opinion  of  the  judges  had  no 
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more  authority  over  Congress  than  the  opinion  of  Congress  had  over 
the  judges;  and  the  President  was  restrained  by  neither  in  exercising 
his  judgment  on  constitutional  questions  when  making  a  decision  as 
to  whether  he  should  sign  or  veto  proposed  enactments.30 

The  veto  message  was  a  political  document  of  first  importance.  It 
was  dealt  with  as  such.  The  Jacksonians  circularized  it  all  over  the 
country,  using  it  as  a  basis  of  appeal  to  support  the  administration 
in  its  struggle  with  a  predatory  financial  institution.  Daniel  Web- 
ster, on  the  floor  of  the  United  States  Senate,  made  a  powerful  attack 
on  the  administration  in  reply  to  the  message.  The  president  of  the 
Bank  of  the  United  States  thought  so  highly  of  the  Webster  speech 
that  he  sent  many  thousands  of  copies  to  people  all  over  the  country 
at  the  expense  of  the  bank.  This  institution,  one-fifth  of  which  was 
owned  by  the  United  States  government,  was  in  effect  aiding  in 
financing  the  campaign  for  the  election  of  a  President.  The  resources 
of  the  bank  aided  in  other  ways  in  securing  political  support.  Web- 
ster and  others  received  extensive  loans  from  the  bank,  some  of 
which  were  only  nominally  paid  off  through  the  transfer  of  property 
of  lesser  value.  In  still  other  ways  the  bank  made  its  influence  felt. 
For  many  months  preceding  the  summer  of  1832  it  expanded  its 
loans,  thereby  increasing  the  number  of  persons  dependent  upon  it 
and  stimulating  the  expansion  of  business.  After  the  veto  of  the  bill 
to  renew  its  charter,  it  contracted  its  loans  rapidly  and  put  pressure 
upon  state  banks  which  were  debtors  to  it.  In  so  doing  it  created 
great  financial  distress  throughout  the  country,  justifying  its  action 
on  the  ground  that,  in  view  of  the  action  of  Congress,  it  must  prepare 
to  wind  up  its  affairs  when  its  charter  expired  in  1836.  That  this 
justification  was  not  offered  in  good  faith  was  indicated  by  the  fact 
that,  after  the  election  was  over,  the  bank  resumed  the  expansion  of 
its  loans.  Its  purpose  had  been  to  create  distress  which  would  bring 
about  the  election  of  Henry  Clay  instead  of  Andrew  Jackson. 

The  struggle  over  the  bank  represented,  by  and  large,  a  great  social 
and  financial  cleavage  throughout  the  country.  The  investor  groups, 
other  than  that  which  was  closely  connected  with  the  state  banks, 
the  large  propertied  interests  of  the  country,  the  "respectable"  ele- 
ment in  society,  and  the  people  with  inclinations  corresponding  to 
those  of  the  old  Federalist  party,  aligned  themselves  with  the  party  of 
Clay  and  Webster  and  with  the  Bank  of  the  United  States  in  opposi- 
tion to  the  popular  movement  led  by  Jackson  and  utilized  by  the 
80  For  the  veto  message  see  Messages  and  Papers  of  the  Presidents,  III,  1139  ff. 


THE    BANK    OF    THE    UNITED    STATES  183 

representatives  of  the  state  banks  in  their  opposition  to  the  national 
institution. 

Jackson  was  elected  for  a  second  term  in  spite  of  the  opposition  of 
the  bank  and  its  friends.  Thereafter,  instead  of  continuing  its  prep- 
arations to  wind  up  its  business  at  the  expiration  of  its  charter,  the 
bank  again  expanded  its  business,  evidently  in  preparation  for  another 
financial  and  political  struggle  to  prolong  its  life.  The  administra- 
tion countered  with  an  attempt  to  weaken  the  bank  by  depriving  it 
of  the  strength  which  flowed  from  its  position  as  holder  of  the  money 
deposited  by  the  government.  The  Secretary  of  the  Treasury,  William 
Duane,  assuming  that  under  the  law  he  had  the  right  to  exercise  his 
own  judgment  as  to  the  placement  of  revenues  collected  by  the  gov- 
ernment, refused  to  remove  the  government  deposits  as  requested  by 
the  President.  Jackson  asserted  his  own  authority  by  removing 
Duane  from  office  and  appointing  Taney,  who  within  the  administra- 
tion had  taken  the  lead  in  the  struggle  against  the  bank.  Taney 
chose  certain  state  banks  located  at  various  points  throughout  the 
country  as  depositories  of  federal  funds. 

A  terrific  struggle  ensued.  Congress  was  not  in  session  when  the 
removal  of  the  deposits  was  ordered,  but  at  the  session  which  began 
in  December,  1833,  it  gave  almost  all  of  its  attention  to  issues  directly 
or  indirectly  related  to  the  Bank  of  the  United  States.  The  friends 
of  the  bank  bitterly  denounced  the  removal  of  the  deposits,  sought 
to  bring  about  their  restoration,  and  in  every  possible  way  attempted 
to  discredit  the  administration.  The  Bank  of  the  United  States  con- 
tracted its  loans  with  even  greater  rapidity  than  the  circumstances 
required  and  so  managed  its  affairs  as  to  put  tremendous  pressure 
upon  the  state  banks  selected  as  depositories.  The  assault  was  so 
effective  that  some  of  those  banks  were  compelled  to  beg  for  mercy 
from  the  national  bank  and  to  refuse  to  receive  deposits  from  the 
federal  government. 

The  system  established  by  Taney  survived  in  spite  of  the  attacks  of 
the  national  bank,  but  Taney  himself  was  driven  from  office.  His 
appointment  had  been  made  while  the  Senate  was  in  recess.  Doubt- 
less expecting  that  the  Senate  would  take  its  revenge  by  refusing  con- 
firmation, Jackson  did  not  send  in  the  nomination  until  near  the  end 
of  the  ensuing  session,  when  the  groundwork  for  the  establishment  of 
the  new  deposit  system  had  been  done.  Thereupon  the  Senate,  true 
to  expectations,  rejected  the  nomination.  It  was  the  first  time  that 
a  nomination  of  a  head  of  a  department  had  been  rejected. 
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The  administration  succeeded  in  preventing  a  renewal  of  tht 
charter  of  the  Bank  of  the  United  States  at  its  expiration  in  1836. 
The  bank  then  secured  from  the  state  of  Pennsylvania  a  charter  foi 
the  central  office  at  Philadelphia,  and  continued  in  operation  for 
some  time.  Persons  connected  with  the  bank  and  others  continued 
to  lobby  for  a  new  federal  charter  for  that  or  some  other  institution, 
but  without  avail.  The  political  activities  of  the  Bank  of  the  United 
States,  initiated  to  prolong  its  life,  had  resulted  in  its  demise,  and  had 
the  continuing  result  of  preventing  the  establishment  of  any  national 
bank  until,  in  the  midst  of  the  Civil  War,  Congress  found  it  necessary 
to  provide  for  the  chartering,  not  of  a  single  monopoly  national  bank, 
but  of  many  national  banks  under  a  general  law. 

In  the  meantime,  in  1837,  near  the  beginning  of  the  administration 
of  Martin  Van  Buren,  whom  Jackson  had  chosen  as  his  successor,  the 
country  suffered  one  of  the  severest  depressions  of  its  history.  The 
banks  of  the  country  suspended  specie  payments,  including  the  state 
banks  chosen  as  government  depositories.  The  financial  system  of 
the  country  was  greatly  embarrassed.  The  notes  issued  by  the  state 
banks  depreciated  in  value.  As  had  always  been  true,  but  now  to  a 
greater  extent,  the  notes  depreciated  still  further  in  value  as  they  cir- 
culated at  a  distance  from  the  issuing  bank.  Since  it  could  agree  upon 
no  banking  system  which  seemed  adequate  to  its  purposes,  the  govern- 
ment ultimately  established  what  was  called  the  subtreasury  system, 
made  up  of  units  throughout  the  country,  in  which  the  revenues  of  the 
country  were  deposited.  That  system  was  inadequate  in  that  it  took 
money  out  of  circulation  for  a  time  and  in  the  fact  that  it  did  not 
provide  an  adequate  medium  of  exchange  or  mode  of  transferring 
revenues  from  one  part  of  the  country  to  another.  It  did  provide, 
for  the  period  of  its  operation,  a  measure  of  safety  for  the  funds  of  the 
government. 

In  view  of  the  experience  of  the  times,  it  is  quite  clear  that  the 
Jackson  administration  was  overoptimistic  in  placing  its  reliance 
upon  state  banks  which  were  inadequately  managed  and  inadequately 
supervised  under  inadequate  state  laws.  This  fact,  however,  does  not 
necessarily  lead  to  the  conclusion  that  the  decision  to  block  the  re- 
newal of  the  charter  of  the  Bank  of  the  United  Statts  was  unwise.  In 
the  bitter  struggle  which  took  place  from  1832  to  1836  and  was  con- 
tinued to  some  extent  for  a  time  thereafter,  the  bank  demonstrated 
its  capacity  for  the  ruthless  use  of  power.  Had  it  been  able  to  secure 
the  prolongation  of  its  life  for  a  considerable  period  of  years,  it  might 
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have  been  able  to  oppress  or  to  destroy,  not  merely  many  of  the  state 
banks  of  the  country,  but  other  institutions  as  well.  As  was  said 
above,  it  was  a  small  institution  in  comparison  with  many  powerful 
corporations  of  today.  For  its  own  time,  however,  it  was  so  powerful 
that  it  had  no  real  competitor  ot  its  own  kind.  In  view  both  of  its 
financial  manipulations  and  of  its  attempts  to  control  elections,  the 
possibility  that  the  federal  government  would  have  been  brought 
under  its  sway  is  not  inconceivable. 

The  threat  has  never  been  completely  forgotten.  Until  recent 
years  the  history  of  the  struggle  with  the  second  bank  has  been  written 
largely  by  people  sympathetic  with  the  theoretical  program  of  that 
institution.  With  the  theoretical  program  few  people  have  any  basic 
quarrel.  The  point  of  difference  is  that  the  opponents  of  a  strongly 
centralized  system  have  a  keener  awareness  of  the  political  dangers 
involved  in  the  accumulation  of  too  much  financial  power  in  the 
hands  of  a  single  institution.  The  national  banks  provided  for  by 
the  act  of  1863  were  competing  institutions  as  have  been  all  those 
created  under  subsequent  legislation.  The  federal  reserve  system  ol 
the  United  States,  adopted  in  1914,  represents  a  compromise  between 
a  highly  centralized  banking  system  and  one  completely  decen 
tralized.*1 

*  For  further  discussion  of  the  subject  of  banking  see  chapter  16. 


CHAPTER  10 


THE  CONTROL  OF  COMMERCE 


ONE  OF  THE  MAJOR  PURPOSES  of  the  convention  which  met  in  Phila- 
delphia in  1787  to  form  "a  more  perfect  Union"  was  to  promote  inter 
state  and  foreign  commerce  by  giving  powers  of  regulation  to  the 
federal  government  and  by  placing  a  curb  upon  state  activities  which 
interfered  with  the  free  flow  of  commerce.  Many  provisions  included 
in  the  Constitution  were  conducive  to  that  end.  The  hand  of  the 
federal  government  was  strengthened  by  a  series  of  provisions.  Con- 
gress was  given  power  to  collect  taxes,  duties,  imposts,  and  excises. 
This  power  not  only  strengthened  the  federal  government  generally, 
but  enabled  it  to  regulate  commercial  activities  by  the  selection  of 
subjects  to  be  taxed  and  by  the  determination  of  the  amounts  to  be 
levied.  Immediately  after  government  under  the  new  Constitution 
was  organized,  Alexander  Hamilton  secured  provision  foi  an  excise 
tax  on  the  manufacture  of  alcoholic  beverages.  The  importance  of 
the  tax  lay  not  in  the  amount  of  revenue  raised,  but  in  the  establish- 
ment of  the  precedent  of  requiring  the  internal  business  of  the  coun- 
try to  provide  a  portion  of  the  revenue.  The  Jefferson  administra- 
tion opposed  this  interference  with  internal  business  and  sought  to 
eliminate  this  form  of  taxation.  It  was  resumed  when  expenditures 
of  the  War  of  1812  required  it.  The  power  to  levy  duties  on  imports 
was  not  merely  a  power  to  raise  revenue,  but  a  power  to  determine  in 
part  the  extent  to  which  foreign  producers  should  be  allowed  to  sell 
their  goods  in  the  United  States  in  competition  with  American 
products. 

Extensive  possibilities  for  control  over  commerce  lay  in  the  power 
given  to  the  federal  government  to  borrow  money  on  the  credit  of 
the  United  States  and  to  coin  money  and  regulate  the  value  thereof, 
as  well  as  to  punish  counterfeiting.  Some  thinkers  of  the  time  re- 
garded a  national  debt  as  by  no  means  an  evil,  since  the  paper  issued 
as  evidence  of  debt  might  provide  a  circulatory  medium.  Among 
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other  things,  the  national  debt  provided  part  of  the  basis  for  the 
establishment  of  the  first  Bank  of  the  United  States.  That  institu 
tion  and  its  successor  exerted  a  tremendous  influence  over  commercial 
activities  in  the  United  States.  Various  other  provisions  of  the  Con- 
stitution gave  the  federal  government  direct  or  indirect  control  over 
commercial  activities.  The  most  important  was  the  one  now  known 
as  the  commerce  clause,  which  gave  Congress  power  "to  regulate  com- 
merce with  foreign  nations,  and  among  the  several  states,  and  with 
the  Indian  tribes."  * 

A  number  of  the  powers  given  to  Congress  had  corollaries  in  prohi 
bitions  against  the  states.  The  states  were  forbidden  to  enter  into 
treaties,  alliances,  or  confederations.  They  were  forbidden  to  make 
anything  but  gold  and  silver  a  tender  in  payment  of  debt.  The) 
were  forbidden  to  make  any  law  impairing  the  obligation  of  contracts. 
The  states,  like  Congress,  were  forbidden  to  levy  duties  on  exports, 
and  they  were  also  forbidden  to  levy  duties  on  imports.  Although 
the  Supreme  Court  ultimately  decided  that  the  term  "imports"  did 
not  include  the  movement  of  merchandise  from  another  state,1  it  was 
assumed  by  Chief  Justice  Marshall  as  late  as  1827  that  the  term  did 
include  what  he  called  "importations  from  a  sistei  state."  *  Since 
this  was  probably  the  prevailing  interpretation  generally  given  during 
the  earlier  years,  the  prohibition  against  the  states  in  the  matter  of 
imports  must  have  been  regarded  as  forbidding  discriminatory 
measures  such  as  were  being  enacted  by  a  number  of  states  prior  to 
the  adoption  of  the  Constitution. 

For  many  years  the  commerce  clause  remained  in  the  background 
as  a  source  of  power  of  federal  regulation  and  as  a  barrier  against 
tegulation  by  the  states.  It  was  supposed  to  provide  at  least  a  partial 
basis  for  the  laying  of  embargoes.  It  was  discussed  in  connection 
with  the  power  of  the  federal  government  to  participate  in  the  con- 
struction of  internal  improvements.  Some  state  courts  indulged  in 
speculation  as  to  its  meaning.  In  1820,  in  a  circuit  court  case,  Chief 
Justice  Marshall  indicated  that  in  his  mind  the  commerce  clause  was 
an  independent  source  of  broad  power.  "I  have  contended,"  he  said 
in  a  sweeping  generalization,  "that  the  power  of  Congress  to  regulate 
commerce,  comprehends,  necessarily,  a  power  over  navigation,  and 

1  Article  I,  Section  8.  For  discussion  of  the  clause  see  Felix  Frank  f  utter.  The  Com 
merce  Clause  under  Marshall,  Tancy,  and  Waite  (1937),  and  F.  D.  G.  Ribblc,  State  and 
National  Power  over  Commerce  (1937). 

•American  Express  Co.  v.  Iowa,  196  U.S.  133,  146   (1905). 

•Brown  v.  Maryland,  12  Wheaton  419,  449   (1827}. 
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warrants  every  act  of  national  sovereignty  which  any  other  sovereign 
nation  may  exercise  over  vessels,  foreign  or  domestic,  which  enter  our 
ports."4  It  was  not  until  1824,  however,  in  the  case  of  Gibbons  v. 
Ogden,*  that  he  worked  out  a  careful  interpretation  of  the  clause  in 
an  opinion  for  the  Supreme  Court. 

GIBBONS  V.  OGDEN 

The  case  arose  in  connection  with  a  new  instrument  of  commerce, 
the  steamboat.  At  the  time  when  the  Constitution  was  adopted,  the 
foreign  commerce  of  the  United  States,  and  much  of  the  interstate 
commerce  as  well,  was  conducted  in  sailing  vessels.  After  the  inven- 
tion of  the  steam  engine,  a  few  imaginative  people  leaped  to  the  con- 
clusion that  the  engine  could  be  used  as  a  source  of  motive  power  on 
the  water,  more  reliable  than  wind  and  sails.  Some  of  them  under- 
took experiments.  A  common  mode  of  encouraging  invention  was 
the  offer  of  special  privileges  connected  with  its  use  after  develop- 
ment. Robert  R.  Livingston  and  Robert  Fulton  secured  from  an 
amused  legislature  the  exclusive  right  for  a  period  of  years  to  operate 
steamboats  on  the  waters  of  the  state  of  New  York."  In  1807,  Liv- 
ingston and  Fulton  succeeded  in  making  their  first  trip  on  the  Hudson 
River;  and  the  following  year,  now  realizing  the  value  of  the  inven- 
tion, the  legislature  enacted  a  new  measure  giving  monopoly  privi- 
leges of  steamboat  navigation.  Additional  steamboats  were  rapidly 
built  and  put  into  operation.  Other  states,  in  order  likewise  to  stim- 
ulate the  expansion  of  commercial  enterprise,  gave  exclusive  privileges 
of  such  navigation  in  their  own  waters.  Steam-propelled  vessels  were 
soon  in  operation  in  most  of  the  commercial  states  of  the  Atlantic 
coast  and  in  states  along  the  Ohio  and  Mississippi  Rivers. 

The  monopoly  laws  soon  caused  trouble.  The  owners  of  steam- 
boats wished  to  use  them,  not  merely  within  particular  states,  but  be- 
tween ports  of  different  states.  Yet  states  required  out-of-state  owners 
to  secure  new  licenses  by  the  payment  of  substantial  fees  before  ad- 
mitting their  boats.  The  enforcement  of  these  laws  provoked  retali- 
ation, and  the  commercial  interests  of  some  states  were  almost  at  the 
point  of  warfare  as  they  had  been  prior  to  the  adoption  of  the  Consti- 
tution. The  case  of  Gibbons  v.  Ogden  involved  the  question 
whether  New  York  could  constitutionally  require  the  acquisition  of  a 

*  Wilson  v.  United  States,  Federal  Cases  No.  17846.  p.  245. 

»9  Wheaton  1. 

•Albert  J.  Beveridge,  The  Life  of  John  Marshall  (4  vols.,  1916-19)9),  IV,  599  401. 


THE    CONTROL    OF     COMMERCE  189 

New  York  license  for  the  operation  of  a  steamboat  operating  regularly 
between  New  York  and  New  Jersey. 

In  the  light  of  present-day  understanding  of  the  commerce  clause, 
it  is  clear  that  the  answer  was  "No."  In  1824,  however,  there  was 
real  doubt  as  to  the  meaning  and  application  of  the  clause.  Although, 
in  the  circuit-court  opinion  cited  above,  Chief  Justice  Marshall  had 
said  that  commerce  included  navigation,  it  seems  not  to  have  been 
generally  understood  that  the  commerce  clause  applied  to  agencies  of 
transportation  as  distinguished  from  the  things  transported.  An  at 
tempt  to  discriminate  against  goods  being  imported  from  New  Jersey 
would  probably  have  fallen  afoul  of  the  commerce  clause.  The  mere 
operation  of  the  vessel,  however,  which  was  the  point  of  contact  made 
by  the  law  in  this  case,  did  not,  in  the  minds  of  some  people,  constitute 
commerce  at  all. 

Furthermore,  even  though  the  mere  act  of  navigation  between  New 
York  and  New  Jersey  was  a  commercial  activity,  it  was  argued  that  the 
states  were  not  necessarily  forbidden  to  regulate  it.  Although  the 
states  were  directly  forbidden  to  levy  duties  on  imports,  they  were  not 
directly  forbidden  to  regulate  interstate  and  foreign  commerce.  Such 
a  prohibition  could  be  derived  only  by  implication  from  the  clause 
giving  Congress  that  power.  At  that  time  and  for  many  years  there* 
after,  lawyers  took  various  positions  on  the  subject.  Some  argued 
that  Congress  had  exclusive  power  over  interstate  and  foreign  com- 
merce, and  that,  because  of  the  existence  of  the  federal  power,  the 
states  had  no  power  over  interstate  commerce.  Others  argued  that 
the  states  had  the  power  to  regulate  interstate  commerce  until  Con- 
gress acted  on  the  subject.  Still  others  argued  that  the  states  might 
continue  to  regulate  even  after  Congress  had  acted,  as  long  as  there 
was  no  conflict  between  state  and  federal  laws.  There  was  no  prin- 
ciple of  constitutional  interpretation  by  which  it  could  be  determined 
clearly  that  any  one  of  these  principles  was  correct.  It  was  true  that 
the  existence  of  the  taxing  power  of  the  federal  government  did  not 
prevent  the  states  from  collecting  taxes.  The  Supreme  Court  had 
held  that  the  mere  existence  of  the  power  ot  Congress  to  establish 
uniform  laws  on  the  subject  of  bankruptcy  did  not  prevent  the  states 
from  enacting  such  laws  if  Congress  did  not  choose  to  exercise  its 
power.7  The  Court  had  also  held  that  the  existence  of  the  federal 
power  to  call  state  militia  into  federal  service  did  not  prevent  the 
states  from  punishing  men  who  refused  to  serve  in  the  militia  when 
*  Sturges  v.  Crowninshield,  4  Wheaton  122  (1819). 
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called  into  the  federal  service."  In  no  case,  however,  did  the  Supreme 
Court  go  so  tar  as  to  say  that  the  states  might  exercise  every  powei 
given  to  Congress  until  Congress  chose  to  act  in  the  matter,  or  thai 
the  states  might  continue  to  act  in  every  instance  as  long  as  there  was 
no  conflict  between  their  own  legislation  and  that  of  the  federal 
government. 

As  counsel  in  the  case,  Daniel  Webster,  at  the  height  of  his  intel- 
lectual powers,  delivered  a  powerful  argument  against  the  claims  of 
the  steamboat  monopoly.  He  denied  that  the  state  and  federal  gov- 
ernments had  concurrent  power  to  regulate  interstate  commerce. 
The  very  object  intended,  he  declared,  more  than  any  other,  was 
to  take  away  such  power  from  the  states.  If  it  had  not  so  pro- 
vided, the  Constitution  would  not  have  been  worth  accepting.6  In 
establishing  the  Constitution,  the  people  intended  to  transfer  to  the 
general  government  "those  high  and  important  powers  over  com- 
merce, which,  in  their  exercise,  were  to  maintain  an  uniform  and 
general  system."  He  contended  that  from  the  very  nature  of  the 
case  these  powers  had  to  be  exclusive;  that  is,  "the  higher  branches  of 
commercial  regulation  must  be  exclusively  committed  to  a  single 
hand."  What  was  it  that  was  to  be  regulated?  he  asked. 

Not  the  commerce  of  the  several  states,  respectively,  but  the  com- 
merce of  the  United  States.  Henceforth,  the  commerce  of  the  states 
was  to  be  a  unit;  arid  the  system  by  which  it  was  to  exist  and  be  gov- 
erned must  necessarily  be  complete,  entire,  and  uniiorm.  Its  character 
was  to  be  described  in  the  flag  which  waved  over  it,  e  plunbus  unum* 

In  short,  Webster  came  close  to  a  conception  of  interstate  commerce 
used  more  and  more  frequently  in  recent  years;  namely,  that  com- 
merce is  not  single  transactions  or  movements  across  state  lines,  but 
is  a  network  of  interacting  business  relationships  extending  across 
state  lines,  of  which  each  unit  is  an  important  component  part. 
>Under  this  conception,  many  matters  which  ordinarily  would  be 
viewed  as  items  of  intrastate  rather  than  interstate  commerce  are 
drawn  into  the  area  of  federal  control.  In  further  elaboration  of 
his  point  that  the  Constitution  did  not  intend  to  leave  to  the  states 
any  portion  of  the  regulation  of  interstate  commerce  as  such,  Webstei 
declared  that,  if  Congress  refrained  from  exercising  all  the  power 
given  to  it  under  the  Constitution,  the  self-restraint  might  be  ex- 
plained by  the  belief  that  it  had  done  all  that  it  deemed  wise.  "All 

•Houston  v.  Moore,  5  Wheaton  1  (1820).        99  Whf|jon  13.        "Ibid.,  p.  14* 
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useful  regulation  does  not  consist  in  restraint;  and  that  which  Con- 
gress sees  fit  to  leave  free,  is  a  part  of  its  regulation,  as  much  as  the 
rest."  u  The  argument  was  used  many  times  in  the  years  ahead. 

These  several  questions  were  threshed  over  endlessly  by  the  several 
counsel  in  the  case.  The  decision  of  the  Supreme  Court  was  an- 
nounced by  Chief  Justice  Marshall  in  an  opinion  which,  says  his 
biographer,  "has  done  more  to  knit  the  American  people  into  an 
indivisible  nation  than  any  other  one  force  in  our  history,  excepting 
only  war."  u  Marshall  rejected  the  contention  that  the  powers  ex 
pressly  granted  to  the  federal  government  ought  to  be  construed 
strictly.  There  was  no  sentence  in  the  Constitution  which  prescribed 
that  rule.  Fie  would  agree  to  the  principle  that  words  should  not  be 
construed  beyond  their  natural  and  obvious  import.  He  would  not 
agree  that  in  support  of  some  theory  not  to  be  found  in  the  Consti- 
tution a  narrow  construction  ought  to  be  given  which  would  cripple 
the  government  and  render  it  unequal  to  the  objects  for  which  it  was 
instituted. 

In  this  case  the  subject  to  be  regulated  was  commerce.  It  was  con- 
tended by  counsel  on  one  side  that  the  term  was  limited  to  traffic,  to 
buying  and  selling,  or  the  interchange  of  commodities,  and  did  not 
comprehend  navigation.  This  interpretation  would  restrict  to  one 
of  its  meanings  a  general  term  applicable  to  many  objects.  Com- 
merce, undoubtedly,  was  traffic,  but  it  was  something  more.  It  was 
intercourse.  It  described  the  commercial  intercourse  between  nations 
and  parts  of  nations  in  all  its  branches,  and  it  was  regulated  by  pre- 
scribing rules  for  carrying  on  that  intercourse.  He  reached  the  con- 
clusion that  "the  word  used  in  the  Constitution,  then,  comprehends, 
and  has  been  always  understood  to  comprehend,  navigation  within  its 
meaning;  and  a  power  to  regulate  navigation  is  as  expressly  granted  as 
if  that  term  had  been  added  to  the  word  'commerce.'  "  u 

Included  in  the  commerce  which  Congress  might  regulate  was  thai 
which  was  "among  the  several  states."  What  was  the  extent  of  this 
commerce?  The  word  "among,"  said  Marshall,  meant  "intermingled 
with."  A  thing  which  was  among  others  was  intermingled  with 
them.  Commerce  which  was  among  the  states  could  not  stop  at  the 
external  boundary  line  of  eacn  state,  but  might  be  introduced  into  the 
interior.  The  term  was  restricted  to  that  commerce  which  concerned 
more  states  than  one.  It  aid  not  comprehend  the  completely  internal 
commerce  of  a  state,  which  might  be  considered  as  reserved  for  the 

,  p.  18.          "Beveridge,  op.  cit.t  IV,  429-430.     "9  Wheaton  193. 
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state  itself.  On  the  other  hand,  in  regulating  commerce  with  foreign 
nations  the  power  of  Congress  did  not  stop  at  the  jurisdictional  lines 
of  the  several  states.  Every  district  of  the  United  States  utilizing  the 
chief  streams  which  penetrated  into  the  heart  of  the  country  partici- 
pated in  foreign  commerce.  The  power  of  Congress  to  regulate  such 
commerce  could  be  exercised  wherever  the  subject  existed.  Just  as 
foreign  commerce  might  be  regulated  even  within  the  territory  of  the 
several  states,  so  might  interstate  commerce  likewise  be  regulated  by 
the  federal  government.14 

Marshall  found  it  unnecessary  to  answer  the  question  whether  the 
states  were  denied  the  right  to  regulate  interstate  commerce  merely  by 
the  grant  of  power  to  Congress,  even  though  Congress  failed  to  exer- 
cise its  power.  Congress  had  enacted  a  law  concerning  the  coasting 
trade,  and  the  vessel  involved  in  this  case  had  been  licensed  under 
that  statute.  He  found  that  the  license  gave  the  right  of  navigation 
between  New  York  and  New  Jersey.  The  New  York  law  conferring 
monopoly  rights  in  steamboat  navigation  as  applied  in  this  case  was 
therefore  in  conflict  with  the  federal  law,  arid  must  fall  for  that 
reason.  Even  though  he  avoided  the  broader  question,  however,  he 
discussed  the  respective  powers  of  the  state  and  federal  governments  in 
a  way  which  reflected  the  opinions  expressed  by  Webster.  He  noted 
the  argument  that  Congress  might  assert  its  will  concerning  portions 
of  interstate  commerce  quite  as  much  by  leaving  them  untouched  as 
by  enacting  provisions  concerning  them.  "There  is  great  force  in  this 
argument,"  he  said,  "and  the  Court  is  not  satisfied  that  it  has  been 
refuted."  w  Justice  Johnson,  an  appointee  of  Thomas  Jefferson,  had 
by  this  time  become  so  nationalistic  in  his  thinking  that  he  wrote  a  con- 
curring opinion,  in  which  he  held  that  the  right  of  free  navigation 
in  this  case  would  continue  to  exist  under  the  Constitution  even 
though  the  federal  licensing  act  were  repealed. 

Much  of  the  importance  of  the  decision  lay  in  the  fact  tha|  Marshall 
included  in  the  power  to  regulate  commerce  the  power  to  control  the 
instruments  of  commerce,  whatever  they  might  be.  Had  he  not  done 
so>  the  question  of  the  power  to  control  such  instruments  would  have 
arisen  again  and  again.  It  would  have  arisen  in  connection  with 
railroads,  telegraph,  telephones,  motor  cars,  airplanes,  and  radio.  As 
Marshall  interpreted  the  power,  however,  it  included  all  of  commerce 
across  state  lines  and  with  foreign  nations  and  Indiaift tribes,  whatever 
the  means  by  which  it  was  carried  on.  The  statement  of  principle 
pp.  194-196.  »Tbid.t  p.  202. 
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was  so  broad  and  so  clear  that,  although  litigation  inevitably  arose 
with  respect  to  other  instrumentalities,  the  application  of  the  com- 
merce power  to  those  instrumentalities  was  accepted  almost  as  a  mat- 
ter of  course.  At  the  time  of  the  decision,  the  controversies  between 
the  several  states  over  the  control  of  steamboat  navigation  had  pro- 
voked hostility  similar  to  that  which  prevailed  prior  to  the  adoption 
of  the  Constitution.  The  decision  of  the  Supreme  Court  knitted  to- 
gether permanently  the  torn  web  of  the  Constitution  even  though  it 
left  certain  important  constitutional  questions  undecided.1*  So  irk- 
some were  the  restrictions  of  the  several  state  laws  upon  commerce  by 
means  of  steamboat  navigation  that  the  decision  in  Gibbons  v.  Ogden, 
unlike  many  other  of  Marshall's  decisions  striking  down  state  laws, 
was  generally  popular.  It  did  much  to  establish  the  prestige  of  the 
Supreme  Court  with  the  people  generally. 

Incidentally,  it  seems  to  have  been  the  first  important  Supreme 
Court  decision  against  a  strong  business  monopoly.  Another  insti- 
tution which  might  be  regarded  as  a  monopoly  in  the  field  of  finance 
had  been  involved  in  McCulloch  v.  Maryland,  which  had  to  do  with 
the  constitutionality  of  the  Bank  of  the  United  States;  but  in  that 
case  the  monopoly  received  the  protection  of  the  Court.  It  should 
be  remembered,  however,  that  Gibbons  v.  Ogden,  like  most  of  the  im- 
portant cases  decided  by  Chief  Justice  Marshall,  involved,  not  the 
assertion  of  the  power  of  the  federal  government  over  interstate  com- 
merce, but  acted  rather  as  a  prohibition  against  state  activity.  Apart 
from  granting  coasting  licenses,  the  federal  government  was  not  inter 
ested  in  the  commerce  involved.  The  decision  was  an  act  in  defense  of 
laissez-faire  rather  than  of  positive  federal  control. 

BROWN  V.  MARYLAND 

The  next  impoitant  commerce  case  decided  by  the  Supreme  Court 
had  to  do  with  the  power  of  the  state  to  enact  legislation  which  in- 
fringed upon  foreign  commerce  and  which  could  be  interpreted  as 
pjfcgi&ng  for  the  taxation  of  imports.  It  was  the  case  of  Brown  v. 
Maryland,"  decided  in  1827,  three  years  after  Gibbons  v.  Ogden.  In 
1819,  the  legislature  of  Maryland  had  passed  an  act  requiring  retail 
dealers  in  foreign  merchandise  to  take  out  licenses.  The  constitu- 

*  In  addition  to  avoiding  certain  questions  as  to  the  commerce  power,  Marshall  found 
U  unnecessary  to  discuss  the  bearing  of  the  patent  clause  of  the  Constitution  upon  thi 
case.  Ibid.,  p.  221. 

» 12  Wheaton  419. 
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tionality  of  this  act  seems  not  to  have  been  questioned.  In  1822,  the 
legislature  passed  a  supplemental  measure  requiring  the  purchase  of 
licenses  by  wholesalers  of  drygoods,  alcoholic  beverages,  and  other 
commodities,  including,  incidentally,  those  which  had  been  shipped 
in  interstate  and  foreign  commerce.  The  latter  act  was  challenged 
as  a  tax  on  imports  and  as  a  regulation  of  foreign  commerce.  The 
act  was  defended  by  two  eminent  lawyers,  Roger  B.  Taney,  later 
Chief  Justice  of  the  United  States,  and  Reverdy  Johnson,  of 
Baltimore.1' 

Chief  Justice  Marshall  again  wrote  the  opinion  of  the  Court.  He 
held  the  Maryland  law  unconstitutional,  both  as  a  duty  on  imports 
and  as  a  regulation  of  foreign  commerce.  In  seeking  to  discover  the 
point  at  which  federal  control  over  goods  imported  gave  way  to  state 
control  over  goods  within  the  borders  of  the  states,  Marshall  an- 
nounced the  famous  "original-package"  doctrine,  which  was  used 
thereafter  as  a  guide  in  a  long  line  of  decisions.  He  stated  the  doc- 
trine as  follows: 

When  the  importer  has  so  acted  upon  the  thing  imported  that  it 
has  become  incorporated  and  mixed  up  with  the  mass  of  property  in 
the  country,  it  lias,  perhaps,  lost  its  distinctive  character  as  an  import, 
and  has  become  subject  to  the  taxing  power  of  the  state;  but  while 
remaining  the  property  of  the  importer,  in  his  warehouse,  in  the 
original  form  or  package  in  which  it  was  imported,  a  tax  upon  it  is 
too  plainly  a  duty  on  imports  to  escape  the  prohibition  in  the  Con- 
stitution." 

Marshall  admitted  that  the  state  might  control  imported  goods  tc 
such  an  extent  as,  tor  example,  to  require  the  removal  of  gunpowder 
from  a  place  of  danger,  or  to  require  the  removal  or  destruction  ol 
infectious  or  unsound  articles.  Inspection  laws  or  health  laws  as 
suth,  however,  were  not  in  themselves  regulations  of  imports  or  of 
commerce,  even  though  interstate  or  foreign  commerce  might  be  in- 
volved incidentally. 

Towards  the  close  of  his  opinion,  Marshall  stated  that  "we  suppose 
the  principles  laid  down  in  this  case,  to  apply  equally  to  importations 
from  a  sister  state."  "  In  later  years,  however,  the  Court  took  the 
position  that  the  term  "imports"  applied,  not  to  goods  moved  from 
one  state  to  another,  but  only  to  importations  from  a  foreign  coun- 
try." As  interstate  and  foreign  relationships  became  more  complex. 

"See  ibid.,  p.  429,  *lbid..  pp.  441-442.  *  Ibid.,  p.  449. 

"American  Express  Co.  v.  Iowa,  196  U.S.  133,  146   (1905). 
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the  "original-package"  doctrine  more  and  more  frequently  proved 
inadequate  as  a  means  of  determining  the  line  between  commerce 
which  was  intrastate  and  that  which  was  interstate  or  foreign.  Orlly 
by  a  highly  attenuated  form  of  reasoning  can  an  original  package  of 
natural  gas  or  of  electricity  or  of  any  relevant  unit  in  radio  be  dis- 
covered. Necessity  has,  therefore,  compelled  the  development  of 
other  lines  of  reasoning  for  the  determination  of  the  dividing  line 
between  state  and  federal  power. 

A  dissenting  opinion  by  Justice  Thompson  in  Brown  v.  Maryland 
and  an  opinion  by  Chief  Justice  Marshall  in  a  later  case*  shotwf 
that  the  members  of  the  Court  were  not  agreed  on  a  clear  line  of  de- 
marcation between  federal  and  state  powers  affecting  interstate  and 
foreign  commerce.  The  case  of  New  York  v.  Miln,23  first  argued  be- 
fore the  Supreme  Court  in  1834,  revealed  sharp  disagreement.  The 
port  cities  on  the  eastern  seaboard  were  having  difficulty  in  absorbing 
the  mass  of  immigrants  then  coming  to  the  United  States.  Large 
numbers  were  penniless  and  were  unable  cither  to  get  jobs  or  to 
secure  transportation  westward  to  points  at  which  work  might  be 
found.  The  port  cities  had  the  alternative  of  supporting  paupers  or 
seeing  them  starve.  To  protect  itself,  the  state  of  New  York  passeq 
a  law  requiring  masters  of  incoming  ships  to  make  a  detailed  report!) 
concerning  each  immigrant  brought  in,  and  authorizing  the  city  of 
New  York  to  require  masters  of  vessels  to  give  bond  to  insure  that 
immigrants  would  not  become  a  charge  upon  the  city.  A  case  con- 
testing the  first  provision  was  taken  to  the  Supreme  Court.  The  op 
posing  parties  in  the  case  disagreed  as  to  whether  the  regulation, 
which  applied  to  passengers  after  the  voyage  had  ceased  but  before 
they  disembarked,  was  a  regulation  of  foreign  commerce.  It  was 
contended  that  the  carrying  of  passengers,  as  distinguished  from  com- 
modities, was  not  commerce  at  all;  and  even  if  it  could  be  classified  as 
commerce,  the  commerce  was  said  to  have  ceased  at  the  time  when  the 
regulation  became  effective.  It  was  contended  that  the  regulation 
was  a  local  matter  for  the  preservation  of  the  health  and  welfare  of 
people  within  an  area  over  which  the  state  had  jurisdiction.  To 
describe  such  legislation,  counsel  were  now  using  the  term  "police 
powers,"  a  term  which  became  highly  important  in  future  years  in 
determining  the  lines  of  jurisdiction  between  state  and  federal 
powers.  The  master  of  the  vessel  contended,  on  the  other  hand,  that 
the  law  had  a  direct  bearing  upon  the  handling  of  foreign  commerce, 

"Willson  v.  Blackbird  Creek  Marsh  Co.,  2  Peters  245  (1829).          »8  Peter*  120. 
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and  that  it  burdened  that  commerce.  For  that  reason  it  should  be 
held  unconstitutional. 

Of  the  membership  of  the  Court  in  1834,  Justice  Thompson  and 
two  Jackson  appointees,  McLean  and  Baldwin,  thought  the  New 
York  law  constitutional.  Chief  Justice  Marshall  and  Justices  Story, 
Duvall,  and  Johnson,  all  older  members,  believed  it  unconstitu- 
tional." Duvall  and  Johnson  were  absent  at  the  time  the  case  was 
argued  and  could  not  participate  in  the  decision.  The  three  justices 
who  thought  the  law  constitutional,  therefore,  made  a  majority  of 
those  who  sat  in  the  case.  Instead  of  allowing  the  case  to  be  decided 
in  this  manner,  Chief  Justice  Marshall  announced  the  rule  that,  except 
in  cases  of  absolute  necessity,  it  was  the  practice  of  the  Court  not  to 
deliver  judgments  in  constitutional  cases  unless  four  justices  con- 
curred in  the  opinion,  thus  making  the  decision  that  of  a  majority  of 
the  whole  Court.  Since  four  justices  did  not  concur  in  this  case,  it 
was  to  be  reargued  at  the  next  term  under  the  expectation  that  a 
larger  number  of  justices  might  then  be  present.28 

Had  the  membership  of  the  Court  remained  the  same  and  had  all 
justices  been  present  at  the  ensuing  term,  the  decision  would  have 
been  that  approved  by  Marshall  —  that  the  New  York  law  was  uncon- 
stitutional as  an  infringement  of  the  power  of  the  federal  govern- 
ment to  regulate  foreign  commerce  —  and  Justices  Thompson, 
McLean,  and  Baldwin  would  have  dissented.  The  period  was  one 
of  rapid  transition  in  Court  personnel,  however,  and  a  number  of 
justices,  including  Marshall  himself,  died  before  the  case  was  re- 
argued.  When  in  1837  the  case  was  taken  up  before  Chief  Justice 
Taney,  only  Justice  Story  remained  of  the  old  Marshall  Court.  By  a 
vote  of  six  to  one  the  reconstituted  Court  held  the  New  York  law 
constitutional.  In  his  dissenting  opinion  Story  took  a  position  never 
officially  taken  by  Marshall;  namely,  that  the  power  of  Congress  to 
regulate  interstate  and  foreign  commerce  was  exclusive.  He  thought 
also  that  existing  federal  legislation  h$drlin  fact,  authorized  the  immi- 
gration of  passengers  into  the  countj^i  ami  that  the  New  York  law 
therefore  violated  a  federal  statute  as  wefil  as  the  federal  Constitution. 
He  concluded  by  saying: 

In  this  opinion  I  have  the  consolation  to  know  that  I  had  the  entire 
concurrence,  upon  the  same  grounds,  of  that  great  constitutional 
jurist,  the  late  Mr.  Chief  Justice  Marshall.  Having  heard  the  former 
arguments,  his  deliberate  opinion  was  that  the  act  of  New  York  was 

"Beveridge,  op.  cit.,  IV,  583.          "8  Peters  122. 
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unconstitutional,  and  that  the  present  case  fell  directly  within  the 
principles  established  in  the  cases  of  Gibbons  v.  Ogden  .  .  .  and 
Brown  v.  the  State  of  Maryland.30 

Although  six  justices  agreed  that  the  New  York  law  was  constitu- 
tional, they  did  not  agree  on  the  arguments  by  which  it  was  to  be 
upheld.  The  task  of  writing  the  opinion  of  the  Court  was  assigned 
to  Justice  Thompson.  He  wrote  an  opinion  which  seems  to  have 
been  acceptable  to  his  brethren  in  so  far  as  it  justified  the  New  York 
law  as  a  legitimate  police  regulation.  Thompson  believed,  however, 
that  even  though  the  measure  was  a  regulation  of  foreign  commerce, 
it  was  nevertheless  legitimate  in  the  absence  of  conflicting  federal 
legislation,  and  he  apparently  insisted  on  saying  so.  Some  of  his 
brethren  refused  to  support  an  opinion  which  took  the  position  that 
the  commerce  power  was  concurrent  between  the  federal  government 
and  the  states.  Thompson  refused  to  delete  the  objectionable  lan- 
guage. The  task  of  writing  the  opinion  of  the  Court  was  therefore 
allotted  to  Justice  Barbour,  a  Virginia  Democrat  appointed  by  Jack- 
son, leaving  Thompson's  opinion  to  be  filed  as  a  statement  merely  of 
his  own  position.  Barbour  wrote  an  opinion  upholding  the  New 
York  law  as  a  legitimate  police  regulation.  He  specifically  avoided 
any  discussion  of  the  question  whether  the  power  to  regulate  com- 
merce was  exclusive,  contending  that,  since  the  law  was  a  police  regu- 
lation, it  was  not  a  regulation  of  commerce  at  all. 

Barbour  ran  into  difficulties  of  another  kind  in  the  course  of  the 
opinion,  which  was  delivered  on  the  last  day  of  the  term  when  the 
justices  were  involved  in  preparations  to  leave  Washington  and  evi- 
dently had  not  much  time  to  examine  written  opinions.  He  in- 
cluded the  statement  that  persons  were  "not  the  subject  of  com- 
merce." Since  they  were  not  imported  goods,  he  declared,  they  could 
not  fall  within  a  train  of  reasoning  founded  upon  the  construction  of 
a  power  given  to  Congress  to  regulate  commerce  and  upon  the  pro- 
hibition to  the  states  from  imposing  a  duty  on  imported  goods.17  On 
this  point  it  seems  that  only  two  of  the  justices  were  agreed.  Foul 
of  them,  including  Justice  Story,  thought  that  the  carrying  of  passen- 
gers did  constitute  interstate  commerce.  Justice  Thompson  refused 
to  express  an  opinion  on  the  subject." 
The  subject  was  important,  not  merely  because  of  its  relation  to 


"New  York  v.  Miln,  11  Peters  102,  161    (18S7).         w/fciU,  pp.  136-137. 
*  For  a  statement  of  the  positions  of  the  several  justices  see  Passenger  Cases,  7  Howard 
283,  431    (1849). 
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the  control  of  white  immigrants,  but  because  of  its  bearing  upon  the 
transportation  of  slaves  and,  perhaps,  of  free  Negroes,  in  interstate 
and  foreign  commerce.  Some  of  the  justices  were  highly  indignant 
when  it  was  discovered  that  by  sanctioning  an  opinion  of  the  Court 
they  had  unwittingly  given  support  to  a  doctrine  in  which  they  did 
not  believe,  and  had  stored  up  embarrassment  for  themselves  when 
other  cases  on  related  constitutional  questions  were  to  be  decided. 
Justice  Baldwin  published  an  opinion  of  his  own  the  following  year, 
in  which  he  clarified  his  position.89  Other  justices  waited  until  the 
decision  of  other  cases,  when  they  had  to  explain  their  earlier  position 
and  reject  Harbour's  argument  in  order  to  maintain  consistency.10 

ENTANGLEMENT  WITH  THE  ISSUE  OF  SLAVERY 

The  controversy  over  the  interpretation  of  the  commerce  power 
was  resumed  in  the  slavery  case  of  Groves  v.  Slaughter.*1  The  case 
involved  a  provision  in  the  constitution  of  the  state  of  Mississippi  in- 
tended to  prevent  the  purchase  of  Negroes  from  other  states.  The 
provision  reflected  no  hostility  to  slavery  as  such.  It  represented, 
rather,  an  attempt  on  the  part  of  the  state  to  prevent  the  injurious 
withdrawal  of  capital  from  the  state  to  purchase  Negroes  of  other 
states  instead  of  local  products.  The  case  was  decided  on  a  technical- 
ity. It  proved  unnecessary  to  discuss  the  questions  whether  the  move- 
ment of  slaves  across  state  lines  constituted  interstate  commerce,  and 
whether  the  state  had  the  constitutional  power  to  prevent  such  move- 
ment. One  member  of  the  Court  insisted  on  discussing  these  ques- 
tions, however,  and  other  members,  who  evidently  feared  the  influence 
of  his  discussion,  proceeded  to  state  their  own  opinions.  The  opinions 
revealed  almost  complete  chaos  of  interpretation.  Justice  McLean, 
for  example,  who  grew  closer  in  doctrine  to  Justice  Story  with  the 
passing  of  the  years,  took  the  position  that  the  power  of  Congress 
over  interstate  commerce  automatically  excluded  the  state  from  the 
exercise  of  any  such  power.  In  addition  to  being  a  nationalist,  he 
was  also  an  abolitionist,  however,  and  he  was  quite  willing  to  sanction 
principles  which  would  prevent  the  interstate  movement  of  slaves. 
He  therefore  held  that  Mississippi  had  the  power  to  prevent  the  im 
portation  of  slaves  from  other  states,  basing  his  argument,  not  on  the 

"See  the  document  published  as  a  supplement  to  11  Peters  at  page  181. 

"See  the  statements  of  Chief  Justice  Taney  and  Justice  Wayne  in  Passenger  Cases. 
7  Howard  283,  429-436,  487-490  (1849).  For  discussion  see  Carl  Brent  Swisher,  Roger  B 
Taney  (1935),  pp.  374-376,  394-396,  404-405. 

»  IS  Peters  449   (1841). 
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power  of  a  state  to  regulate  interstate  commerce,  but  on  the  police 
powers  of  a  state.  Justice  Baldwin  took  the  consistent  position  that 
the  power  of  the  federal  government  over  interstate  commerce  was 
exclusive,  and  that  a  state  had  no  power  to  prevent  the  importation  of 
slaves  from  other  states.  Chief  Justice  Taney  and  Justice  Thompson 
avoided  full  commitment  in  this  case,  but  in  the  light  of  positions 
taken  in  other  cases  it  seems  that  they  maintained  a  consistency 
directly  opposed  to  that  of  Justice  Baldwin.  They  thought  the  power 
of  Congress  over  interstate  commerce  was  not  exclusive  and  that  the 
state,  therefore,  had  the  power  to  prevent  the  importation  of  slaves 
from  other  states." 

The  decision  emphasized  the  lack  of  a  consistent  body  of  doctrine 
in  the  Supreme  Court  with  reference  to  important  issues  and  the 
absence  of  a  dominating  personality  such  as  that  of  Marshall,  which 
had  molded  judicial  doctrines  in  earlier  years.  Chief  Justice  Taney 
seemed  never  to  have  sought  any  such  personal  power  as  that  exercised 
by  Marshall.  The  domination  of  the  Court  by  the  Chief  Justice  was 
opposed  to  his  conception  of  democratic  procedure.  Furthermore, 
even  if  he  had  desired  to  dominate  the  work  of  the  Court,  he  prob- 
ably lacked  the  forcefulness  which  would  have  made  success  possible. 
Justice  Story,  the  lone  disciple  of  Marshall,  was  too  much  outmoded 
to  have  influence  over  any  of  his  brethren  except  Justice  McLean. 
McLean  himself  was  not  without  influence,  but  it  was  probably  lim- 
ited by  the  fact  that  too  much  of  his  judicial  work  was  done  with  an 
eye  upon  party  politics  and  the  prospect  of  winning  the  presidency. 

THE  LICENSE  CASES 

The  next  important  decision  on  the  commerce  power,  handed 
down  in  1847,  showed  some  development  of  the  thinking  of  indi- 
vidual justices,  but  pointed  to  no  solution  of  their  differences.  It  in- 
cluded the  decision  of  three  cases,  which  are  usually  known  as  the 
License  Cases."  The  cases,  decided  together,  had  to  do  with  the 
licensing  of  the  sale  of  liquor  in  Massachusetts,  Rhode  Island,  and 
New  Hampshire.  The  continuation  of  judicial  chaos  was  demon- 
strated by  the  fact  that,  although  all  justices  agreed  that  the  licensing 
provisions  in  the  three  state  laws  were  valid,  six  justices,  nevertheless, 
wrote  nine  opinions,  no  one  of  which  had  the  full  concurrence  of  a 
majority  of  the  Court. 

"for  a  chart  of  the  positions  of  the  several  justices  see  Swisher,  op.  cit.,  p.  400. 
•Thurlow  v.  Massachusetts,  Fletcher  v.  Rhode  Island,  Peircc  v.  New  Hampshire, 
5  Howard  504  (1847). 
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The  Massachusetts  and  Rhode  Island  cases  were  much  alike.  In  so 
far  as  they  dealt  with  liquor  brought  from  outside  the  state,  they  dealt, 
not  with  original  packages,  but  with  retail  sales  of  smaller  quantities, 
or  broken  packages.  The  Massachusetts  law  forbade  the  unlicensed 
sale  of  alcoholic  beverages  in  quantities  of  less  than  twenty-eight 
gallons.  It  did  not  require  that  a  license  be  issued  to  every  person 
applying  for  it,  with  the  result  that  in  temperance  areas  the  law  might 
have  the  effect  of  prohibiting  retail  sales  altogether.  One  of  the 
questions  involved,  therefore,  was  whether  interference  with  retail 
sale  of  liquor  brought  from  other  states  constituted  such  a  barrier  to 
interstate  commerce  as  to  violate  the  commerce  clause  of  the  Consti- 
tution. The  "original-package"  doctrine,  announced  by  Chief  Justice 
Marshall  in  Brown  v.  Maryland,  was  clearly  applicable  here.  Chief 
Justice  Taney  accepted  it,  even  though  he  had  been  counsel  on  the 
losing  side  in  the  case  in  which  the  doctrine  was  first  announced. 
Other  justices  relied  on  that  doctrine,  on  the  doctrine  of  concurrent 
jurisdiction  over  interstate  commerce,  and  on  the  doctrine  of  police 
powers. 

The  New  Hampshire  case,  in  contrast  with  the  other  two  cases,  had 
to  do  with  the  sale  of  liquor  in  the  packages  in  which  it  had  been 
brought  into  the  state.  The  regulation  was,  therefore,  harder  to 
justify.  Chief  Justice  Taney,  in  order  to  uphold  the  measure,  took 
the  position  that  a  state  might  regulate  interstate  commerce  in  the 
absence  of  federal  regulation.  Justice  McLean,  on  the  other  hand, 
continued  to  insist  that  the  federal  power  over  interstate  commerce 
was  exclusive,  but  contended  that  the  New  Hampshire  law  was  valid, 
not  as  a  regulation  of  commerce,  but  as  an  exercise  of  the  police 
powers  of  the  state. 

The  doctrine  of  police  powers  is  thought  of  in  modern  times  as  one 
used  primarily  to  justify  state  legislation  which  without  the  aid  of  the 
doctrine  might  be  held  to  exceed  the  constitutional  powers  of  the 
state.  It  is  of  interest  that  the  doctrine  was  evolved  primarily  not  b) 
the  advocates  of  state  rights,  but  by  the  nationalists  on  the  Supreme 
Court  who  sought  a  doctrinal  excuse  for  deviating  at  times  from  the 
implications  of  their  nationalism,  as,  for  example,  when  they  hap- 
pened to  be  advocates  of  temperance  and  abolition  as  well  as  of 
nationalism.  In  this  case,  it  was  Justice  McLean,  of  the  nationalists, 
who  aided  in  the  development  of  the  dor  trine  of  police  powers.  Chief 
Justice  Taney.  who  is  usually  identified  with  the  school  of  state  rights, 
argued  that  the  power  to  regulate  interstate  commerce  was  concurrent. 
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and  thought  there  was  little  significance  in  the  development  of  the 
doctrine  of  police  powers.  What  were  the  police  powers  of  the  state? 
he  asked. 

They  are  nothing  more  or  less  than  the  powers  of  government  in- 
herent in  every  sovereignty  to  the  extent  of  its  dominions.  And 
whether  a  state  passes  a  quarantine  law,  or  a  law  to  punish  offenses, 
or  to  establish  courts  of  justice,  or  requiring  certain  instruments  to 
be  recorded,  or  to  regulate  commerce  within  its  own  limits,  in  every 
case  it  exercises  the  same  power;  that  is  to  say,  the  power  of  sover- 
eignty, the  power  to  govern  men  and  things  within  the  limits  of  its 
dominion.  It  is  by  virtue  of  this  power  that  it  legislates;  and  its 
authority  to  make  regulations  of  commerce  is  as  absolute  as  its  power 
to  pass  health  laws,  except  in  so  far  as  it  has  been  restricted  by  the 
Constitution  of  the  United  States.  And  when  the  validity  of  a  state 
law  making  regulations  of  commerce  is  drawn  into  question  in  a 
judicial  tribunal,  the  authority  to  pass  it  cannot  be  made  to  depend 
upon  the  motives  that  may  be  supposed  to  have  influenced  the  legis- 
lature, nor  can  the  Court  inquire  whether  it  was  intended  to  guard  the 
citizens  of  the  state  from  pestilence  and  disease,  or  to  make  regula- 
tions of  commerce  for  the  interest  and  convenience  of  trade.** 

In  future  years,  as  the  power  of  the  federal  government  was  ex- 
tended farther  and  farther  by  interpretation,  it  proved  convenient,  if 
indeed  it  was  not  absolutely  necessary,  to  resort  to  the  doctrine  of 
police  powers  in  the  states  to  justify  state  legislation  which  infringed 
in  one  way  or  another  upon  matters  which  the  federal  government  was 
also  entitled  to  regulate  on  the  basis  of  the  commerce  power  or  some 
other  power  delegated  by  the  Constitution.  With  the  development 
of  the  concept  of  due  process  of  law  as  a  restriction  upon  legislation 
which  the  states  might  enact,  the  concept  of  police  powers,  to  be  used 
in  justifying  their  authority,  became  even  more  important.  In  short, 
the  states,  which  in  earlier  years  were  regarded  as  the  residuaries  of 
powers  not  granted  to  the  iederal  government  or  not  denied  to  the 
states,  have  been  juggled  into  the  position  of  governments  possessing 
only  delegated  powers;  that  is,  of  powers,  for  example,  which  fall 
within  the  judicial  concept  of  police  powers.  This  shift  in  the 
position  of  the  states,  the  disappearance  of  their  residual  authority, 
which  can  be  traced  trom  the  time  of  the  commerce  decisions  discussed 
in  this  chapter,  has  been  one  of  the  most  important  trends  in  the 
development  of  the  federal  Constitution. 

*  Ibid.,  p.  585. 
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As  to  inteistate  commerce  as  such,  the  judges  in  the  License  Cases 
varied  all  the  way  from  the  argument  of  McLean,  that  the  states 
could  never  regulate  interstate  commerce,  to  that  of  Daniel,  that 
states  might  regulate  any  business  within  their  borders,  the  "original- 
package"  doctrine  to  the  contrary  notwithstanding.  The  cases  did 
not  directly  touch  the  subject  of  slavery,  but  that  subject  was  in  the 
background.  In  an  early  argument  in  the  Massachusetts  case,  Daniel 
Webster  had  called  attention  to  the  laws  in  the  South  restricting  the 
rights  of  free  Negroes  from  other  states,  and  declared  it  high  time 
the  Court  gave  an  opinion  on  the  basic  questions  involved." 

THE  PASSENGER  CASES 

The  next  important  commerce  decision  likewise  avoided  the  slavery 
issue,  but  came  closer  to  it,  since  the  subject  involved  was  the  carry- 
ing of  passengers  rather  than  inanimate  commodities.  The  decision 
was  announced  in  1849  in  what  were  known  as  the  Passenger  Cases." 
The  cases  had  to  do  with  laws  of  New  York  and  Massachusetts  laying 
a  tax  on  each  passenger  brought  into  the  ports  of  the  states.  The 
money  collected  was  to  be  spent  for  the  support  of  foreign  paupers  or 
of  hospitals,  or  for  other  purposes  connected  with  the  care  of  the 
indigent.  There  were  federal  laws  and  treaties  dealing  with  the  sub- 
ject of  immigration,  but  the  cases,  nevertheless,  provided  further  op- 
portunities for  discussion  of  the  question  whether  the  power  of  Con- 
gress over  foreign  commerce  was  exclusive.  The  cases  raised  again 
the  question  whether  the  carrying  of  passengers  was  commerce  within 
the  meaning  of  the  Constitution,  about  which  the  Court  was  sharply 
divided.  Counsel  seeking  to  maintain  the  validity  of  the  laws  con- 
tended, furthermore,  that  in  any  event  the  laws  were  health  laws 
which  the  state  had  the  power  to  enact  and  did  not  rest  upon  any 
power  to  regulate  commerce. 

The  cases  were  argued  three  times  before  the  Supreme  Court  ar- 
rived at  a  decision.  Daniel  Webster,  now  approaching  the  end  of  his 
career,  participated  in  each  argument,  contending  that  the  laws  were 
unconstitutional.  He  deplored  privately  the  passing  of  the  Court  of 
Marshall,  and  of  Story,  who  had  died  recently.  He  was  tired  of  these 
constitutional  questions,  he  said.  This  was  no  Court  for  them.0  He 

*  Swisher,  op.  cit.,  p.  399. 

"Smith  v.  Turner.  Norris  v.  Boston,  7  Howard  283   (1849). 

m  Charles  Warren,  The  Supreme  Court  in  United  States  History  (rev  cd.,  2  vols., 
192$),  I,  177. 
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feared  the  judges  were  too  much  inclined  to  find  apologies  foi 
irregular  and  dangerous  acts  of  state  legislatures.  The  Court  lacked  a 
strotag  and  leading  rnincl.  John  Van  Buren,  counsel  for  the  opposi- 
tion, urged  the  Court  to  be  responsive  to  the  will  of  the  people,  and 
congratulated  the  justices  on  the  overthrow  of  the  "mastodon  of  con 
struction"  by  which  during  an  earlier  period  the  rights  of  sovereignty 
of  the  states  had  been  trampled  underfoot.  Webster  chose  to  under- 
stand Van  Buren  as  congratulating  the  Court  for  yielding  to  the 
popular  impulses  of  the  day.  This,  he  declared,  was  a  compliment 
he  would  not  address  to  any  court  for  which  he  entertained  a  feeling 
of  respect." 

Various  types  of  interest  were  felt  in  the  decision  of  the  Court. 
Some  people  were  concerned  about  the  welfare  of  impoverished  immi 
grants  who  were  unable  to  take  care  of  themselves  in  the  New  World. 
Some  favored  any  source  of  revenue  which  caused  no  pain  to  native 
Americans.  Some  favored  the  use  of  a  taxing  measure  to  discourage 
immigration,  because  many  petty  criminals  were  included  among  the 
immigrants,  who  for  this  as  well  as  other  reasons  were  regarded  as 
objectionable  neighbors.  Some  thought  then,  as  always,  that  the 
country  would  be  better  off  if  no  more  foreigners  were  admitted.  On 
the  other  hand,  some  were  opposed  to  any  measure  which  might  check 
the  flow  of  cheap  labor.  Southern  slaveowners  and  traders  were  con- 
cerned about  the  fate  of  these  laws  because  of  the  bearing  which  the 
decision  might  have  on  southern  laws  providing  for  the  inspection  of 
vessels  and  the  checking  of  immigration  of  free  Negroes.  Others  con- 
cerned about  the  decision  were  those  persons  who  as  a  matter  of 
principle  tavored  or  opposed  the  centralization  of  power  in  the  fed- 
eral government. 

The  Court  finally  decided  the  cases,  but  it  settled  no  matters  of 
doctrine.  By  a  vote  of  five  to  four  it  held  the  state  laws  unconstitu- 
tional. Each  of  the  majority  justices,  however,  and  three  of  the 
minority  justices  wrote  opinions  discussing  the  cases  and  the  several 
issues  involved  in  the  interpretation  of  the  commerce  clause  and  ot 
the  powers  of  the  states.  The  eight  opinions  illuminate  the  history 
of  the  Supreme  Court  and  throw  light  on  the  efforts  of  the  justices  to 
work  out  constitutional  principles.  Many  things  said  by  individual 
justices  harmonized  well  with  decisions  reached  in  later  years,  but  the 
opinions  in  the  Passenger  Cases,  taken  alone,  did  nothing  to  systema- 
tize interpretations  upon  which  the  members  of  the  Court  had  long 
been  unable  to  agree. 

"Swisher,  op.  cit.f  p.  403. 


204  THE     CONTROL     OF     COMMERCE 

In  spite  of  the  diversity  among  the  opinions,  the  decision  had  the 
effect  of  striking  down  the  state  laws  immediately  involved  and  of 
indicating  the  unconstitutionality  of  similar  laws  in  other  states,  as 
u ell  as  the  southern  laws  prohibiting  the  importation  of  free  Negroes. 
Yet  the  decision  turned  on  the  vote  of  one  man.  A  slight  change  ir 
the  personnel  of  the  Supreme  Court  might  bring  about  a  reversal 
For  this  reason  the  outcome  was  unsatisfactory,  even  to  those  who  had 
won  a  technical  victory.  Constitutional  law  was  made  to  depend 
obviously  upon  the  counting  of  heads  on  the  Supreme  Court,  rathei 
than  upon  general  agreement  as  to  the  meaning  of  the  Constitution 
In  such  a  situation  the  prestige  of  the  Supreme  Court  was  inevitably 
impaired. 

THE  PILOT  CASE 

It  was  in  the  case  of  Cooley  v.  The  tioard  of  Wardens  of  the  Port 
of  Philadelphia,"  decided  in  1852,  that  a  majority  of  the  Supreme 
Court  agreed  upon  a  rule  for  the  interpretation  of  the  commerce 
power  which  seemed  to  dispel  some  of  the  confusion.  The  first  Con- 
gress which  met  after  the  adoption  of  the  Constitution  had  enacted  a 
measure  providing  that  all  pilots  in  the  bays,  inlets,  rivers,  harbors, 
and  ports  of  the  United  States  should  continue  to  be  regulated  in 
conformity  with  the  existing  laws  of  the  states,  or  with  such  laws 
as  the  states  might  thereafter  enact,  until  further  legislative  provisions 
should  be  made  by  Congress.  By  implication,  therefore,  the  statute 
asserted  the  jurisdiction  of  Congress  over  the  subject,  and  at  the  same 
time  recognized  the  power  of  the  states  to  legislate  on  the  subject  if 
the  power  of  Congress  was  dormant.  It  was  not  assumed  that  Con- 
gress could  delegate  to  state  legislatures  its  own  legislative  power  over 
commerce.  The  provision  that  pilots  should  be  governed  by  measures 
which  state  legislatures  might  subsequently  enact,  was  apparently 
merely  a  statement  that  Congress  did  not  intend  to  regulate  the  sub- 
ject merely  by  inaction  and  that  the  subject  was  left  open  for  state 
legulation  as  an  exercise  of  residual  state  power. 

A  Pennsylvania  law,  passed  after  the  date  of  the  federal  statute, 
provided  that  all  vessels  of  certain  description  coming  into  port  should 
employ  pilots,  or,  if  they  refused  to  do  so,  should  nevertheless  pay  half 
the  established  fee,  for  the  use  of  the  quaintly  named  Society  for  the 
Relief  of  Distressed  and  Decayed  Pilots.  Cooley  refused  to  pay  the 
fee.  He  contended  that  the  state  law  was  a  regulation  of  foreign 

•  12  Howard  299. 
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commerce,  which  was  subject  only  to  federal  control,  3  control  which 
Congress  could  not  delegate  to  the  states. 

A  new  justice,  Benjamin  R.  Curtis,  of  Massachusetts,  had  been 
appointed  to  the  Supreme  Court  since  the  decision  of  the  Passenger 
Cases.  He  seems  to  have  brought  to  the  Court  no  new  ideas  on  the 
subject  of  the  interpretation  of  the  commerce  power  — a  fact  easily 
understandable  in  view  of  the  length  at  which  the  subject  had  already 
been  discussed  —  but  he  provided  a  medium  through  which  a  com- 
promise doctrine  of  a  majority  of  the  Court  could  be  stated.  Com- 
merce, he  declared,  embraced  many  subjects  quite  unlike  in  their 
•lature.  Some  of  them  imperatively  demanded  a  single  uniform  rule, 
operating  equally  on  the  commerce  of  the  United  States  at  every 
point.  Others,  like  the  subject  now  in  question,  just  as  imperatively 
demanded  diversity  of  regulation  in  terms  of  the  local  necessities  of 
navigation. 

Either  absolutely  to  affirm,  or  to  deny,  that  the  nature  of  this  power 
requires  exclusive  legislation  by  Congress,  is  to  lose  sight  of  the  nature 
of  the  subjects  of  this  power,  and  to  assert  concerning  all  of  them, 
what  is  really  applicable  but  to  a  part.  Whatever  subjects  of  this 
power  are  in  their  nature  national,  or  admit  only  of  one  uniform 
system,  or  plan  of  regulation,  may  justly  be  said  to  be  of  such  a  nature 
as  to  require  exclusive  legislation  by  Congress.40 

It  was  plain,  however,  he  said,  that  this  could  not  be  affirmed  of 
laws  for  the  regulation  of  pilots  and  pilotage.  The  subject  required 
diverse  local  regulations.  It  was  not  to  be  assumed  that  the  grant  of 
commerce  power  in  the  Constitution  did  not  take  into  account  the 
nature  of  the  subject,  and  permit  the  types  of  regulation  which  were 
necessary.  It  was  "the  opinion  of  a  majority  of  the  Court  that  the^ 
mere  grant  to  Congress  of  the  power  to  regulate  commerce  did  not 
deprive  the  states  of  power  to  regulate  pilots,  and  that,  although  Con- 
gress had  legislated  on  this  subject,  its  legislation  manifests  an  inten- 
tion, with  a  single  exception,  not  to  regulate  this  subject,  but  to  leave 
its  regulation  to  the  several  states."  tt 

Out  of  this  case,  therefore,  evolved  the  general  rule  that  Congress 
had  exclusive  jurisdiction  over  aspects  of  interstate  and  foreign  com- 
merce that  required  uniform  regulation,  whereas  Congress  might 
leave  to  the  states  the  enactment  of  regulations  of  such  commerce 
where  diversity  rather  than  uniformity  was  required.  Three  justice* 

p.  319.  a/6td.,  p.  320. 
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refused  to  concur  in  the  opinion  of  the  Court.  Two  of  them,  McLean 
and  Wayne,  continued  to  insist  that  the  power  of  Congress  was  always 
exclusive,  and  that  the  states  had  no  power  of  regulation.  Justice 
Daniel,  on  the  other  hand,  although  he  concurred  in  the  judgment 
of  the  Court,  refused  to  support  an  opinion  which  interpreted  so  nar- 
rowly the  powers  of  the  states. 

The  principle  of  interpretation  of  the  commerce  clause  sanctioned 
by  a  majority  of  the  Supreme  Court  in  the  Pilot  Case  remained  in 
good  standing  for  many  decades,  and  has  never  been  directly  repudi- 
ated. It  eliminated  some  of  the  chaos  in  judicial  decisions  on  the 
subject.  On  the  other  hand,  it  left  many  problems  unsolved.  It 
provided  no  means  of  determining  in  other  cases  what  phases  of  com- 
merce required  uniform  regulations  and  what  required  diverse  local 
regulations.  On  the  whole,  the  tendency  has  been  to  expand  the  in- 
terpretations of  the  responsibility  of  Congress  and  to  restrict  the 
responsibility  of  the  states.  Few  state  regulations  of  interstate  01 
foreign  commerce  are  now  sanctioned  as  legitimate  exercises  of  power 
over  commerce  as  such.  They  are  sanctioned,  rather,  as  manifesta- 
tions of  the  police  power  of  the  states  of  which  the  effect  upon  com- 
Vnerce  is  but  incidental. 

The  fact  should  be  kept  in  mind  that  most  of  the  important  com- 
merce cases  decided  before  the  Civil  War  had  to  do,  not  with  federal 
regulations  of  commerce,  but  with  state  laws  encroaching  on  the  field 
of  federal  power.  It  was  not  until  after  the  Civil  War  that  the  com- 
merce clause  became  a  most  fertile  source  of  federal  regulations  of 
private  enterprise.  In  the  earlier  period  southern  slavery  interests 
and  other  groups,  although  riot  powerful  enough  to  control  the  federal 
government,  were  sufficiently  powerful  to  act  as  a  check  upon  the  ex- 
pansion of  federal  activity.  Examples  of  the  attitudes  of  southern 
statesmen  toward  the  expansion  of  federal  power  may  be  found  in 
debates  on  the  measure  enacted  in  1849  to  establish  the  Department 
of  the  Interior.*1  The  new  department,  referred  to  as  a  Home  Depart- 
ment, was  intended  to  bring  together  from  the  older  departments  of 
the  government  a  number  of  agencies  having  to  do  with  the  internal 
affairs  of  the  United  States,  such  as  the  Patent  Office,  the  General 
Land  Office,  the  commissioner  of  Indian  affairs,  the  commissioner  of 
pensions,  and  the  commissioner  of  public  buildings.  The  establish- 
ment of  the  department  was  opposed,  however,  as  a  measure  to  in- 
crease the  power  of  the  federal  government  and  to  bring  the  internal 

-9  Stat.  S95 
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affairs  of  the  states  under  federal  control.  John  C.  Calhoun  found 
something  ominous  in  the  title,  "The  Secretary  of  the  Interior."  He 
prophesied  that  the  bill  would  turn  over  to  the  federal  government 
the  whole  interior  affairs  of  the  country.  It  was  one  of  the  greatest 
steps  that  had  been  made  in  his  time,  he  proclaimed,  to  absorb  all  the 
remaining  powers  of  the  states.*1  Actually  the  bill  provided  no  such 
express  opportunity  for  the  centralization  of  power,  although  it  may, 
perhaps,  be  said  to  mark  the  beginning  of  a  trend.  The  debates  are 
important  chiefly  in  indicating  the  sentiment  of  a  powerful  group  in 
the  country. 

One  important  fact  must  be  kept  in  mind  for  an  understanding  of 
the  interpretation  of  the  commerce  power  during  the  period  under 
discussion  and,  to  some  extent,  for  many  years  thereafter.  Since  Con- 
gress at  that  time  made  no  effort  at  broad  regulation  of  enterprise 
throughout  the  country  on  the  basis  of  the  commerce  power,  the 
advocates  of  the  doctrine  of  exclusive  federal  power  were  not  seeking 
to  justify  kderal  regulation,  but  rather  were  using  constitutional  doc- 
trine as  a  means  of  avoiding  all  governmental  control.  If  the  states 
could  not  regulate,  the  prospect  was  that  there  would  be  no  regula- 
tion at  all.  Nationalism  and  laissez-faire  were  then  twin  doctrines. 
In  later  years,  with  the  growth  of  federal  regulation  based  on  the 
commerce  clause,  opponents  of  regulation  shifted  their  arguments,  as 
convenience  and  objectives  dictated,  to  oppose  federal  regulation 
as  encroachment  on  the  powers  of  the  states.  They  were  consistent 
only  in  their  opposition  to  regulation  from  any  source,  whether  state 
or  federal. 

«  Warren,  op.  cit.,  II.  I J7. 
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THE  CONTROL  OF  CORPORATIONS 


THE  GROWTH  OF  THE  CONSTITUTION  is  usually  studied  largely  in  terms 
of  the  development  of  constitutional  doctrines  and  interpretations. 
The  meaning  of  the  Constitution,  whether  original  or  acquired,  is 
presented  via  such  items  as  the  doctrine  of  separation  of  powers,  the 
theory  of  implied  powers,  and  the  meaning  ol  the  contract  and  the 
commerce  clauses  of  the  Constitution.  Yet  constitutional  doctrines 
and  interpretations  do  not  develop  in  a  vacuum,  and  they  can  be  fully 
understood  only  if  they  are  studied  in  relation  to  conflicts  and  contro 
versies  among  the  people,  and  particularly  those  conflicts  and  con 
troversies  which  are  economic  in  character.  The  interplay  of  such 
forces  was  illustiated  above,  for  example,  in  the  chapters  dealing  with 
contracts,  the  Bank  of  the  United  States,  and  the  commerce  clause. 
It  dominated  constitutional  development  with  reterence  to  the  tarifl 
and  slavery,  which  will  be  discussed  in  subsequent  chapters.  It  was 
basic  in  many  phases  of  constitutional  interpretation  with  respect  to 
corporations,  the  focal  point  ol  this  chapter. 

The  New  World  possessed  great  riches  in  natural  resources  and 
little  capital  for  their  exploitation.  Development  had  to  be  under- 
taken either  by  government  or  by  corporations  which  brought  to- 
gether the  limited  savings  of  many  individuals.  The  building  of 
roads  and  canals  and  bridges,  the  clearing  of  rivers  and  harbors,  and 
the  operation  of  ferries  were  enterprises  of  major  importance,  each  of 
which,  in  the  early  years,  required  a  separate  legislative  act  erecting  a 
corporation  if  the  work  was  to  be  done  by  private  enterprise.  To 
provide  the  necessary  credit,  the  privilege  of  engaging  in  banking  was 
given  oftentimes  to  the  same  corporations,  usually  with  little  restric- 
tion upon  the  exercise  of  the  privilege.  The  use  of  corporations  de- 
veloped rapidly  as  the  country  sought  to  achieve  a  degree  of  inde 
pendence  of  foreign  production  by  the  development  of  its  own  indus- 
tries. Due  to  lack  of  experience  with  corporations,  none  of  the  statea 
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iad  an  adequate  body  of  law  concerning  them.  Protection  was 
needed  if  they  were  to  attract  capital,  and  restraint  was  needed  if  they 
were  to  be  kept  from  trampling  upon  the  rights  of  individuals  and 
other  corporations.  A  body  of  law  developed  gradually  upon  the 
basis  of  common-law  doctrines,  but  with  modifications  in  terms  of  the 
needs  of  a  new  era.  Corporations  grew  rapidly  in  numbers  and  in 
size,  and  the  growth  of  large  corporations  in  terms  of  size  and  power 
continues  even  to  the  present  day. 

Constitutional  questions  inevitably  arose  as  the  corporation  found 
its  place  in  the  legal  system  of  the  country.  One  of  the  first  problems, 
the  power  of  Congress  to  charter  a  corporation,  has  already  been  dis- 
cussed. The  use  of  the  contract  clause  of  the  Constitution  to  pre 
vent  a  state  from  impairing  the  charter  of  a  corporation  was  illustrated 
in  the  Dartmouth  College  case,  in  connection  with  which  the  doctrine 
was  first  announced.  The  question  ol  the  power  of  a  corporation  to 
sue  and  to  be  sued  in  federal  courts  rather  than  in  state  courts  where 
it  might  be  subject  to  local  prejudice,  was  mentioned  briefly  and  left 
to  further  discussion  in  a  subsequent  chapter. 

THE  INTFRPRETAT1ON  OF  CHARTERS 

The  Supreme  Court  never  questioned  the  rule,  announced  in  the 
Dartmouth  College  case,  that  a  charter  was  a  contract  which  could 
not  be  impaired  by  subsequent  state  action.  Counsel  for  corporations 
quickly  entrenched  themselves  behind  that  interpretation,  and  sought 
further  concessions.  They  argued  that  in  determining  what  was 
given  by  a  charter  the  Court  should  interpret  its  meaning  broadly; 
that  is,  the  charter  of  a  corporation,  like  a  constitution,  was  to  be 
regarded  as  a  statement  of  principle,  and  all  powers  which  might 
reasonably  be  implied  were  to  be  read  into  the  charter.  Adoption  of 
this  principle  of  interpretation  was  sought  at  a  time  when  charters 
were  being  granted  in  increasing  numbers  by  legislatures  which  often- 
times failed  to  scrutinize  carefully  their  provisions,  or  adopted  pro- 
visions as  a  result  of  political  pressure  or  bribery.  Corporate  powers, 
once  acquired,  were  exercised  with  a  ruthlessness  which  obscured  the 
fact  that  some  element  of  public  welfare  was  supposed  to  be  promoted 
by  the  granting  of  every  charter.  Public  hostility  to  corporations 
developed  quickly,  and  made  itself  felt  along  with  the  popular  urge 
tor  the  creation  of  still  more  charters  for  the  building  of  roads,  canals, 
railroads,  and  other  forms  of  enterprise.  Additional  court  decisions 
were  necessary  to  establish  the  scope  of  the  rights  ot  corporations 
which  were  given  by  charter  and  protected  by  the  contract  clause. 
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The  beginning  of  a  trend  toward  narrow  rather  than  broad  inter- 
pretation was  indicated  by  the  Charles  River  Bridge  case,1  decided  in 
1837.  The  case  had  to  do  with  an  act  of  the  legislature  of  Massachu- 
setts which  chartered  a  company  to  build  a  budge  across  the  Charles 
River,  under  such  circumstances  as  to  provide  destructive  competition 
with  another  bridge  previously  erected  by  a  company  chartered  by  the 
state.  It  was  argued  that  the  authorization  to  build  the  second  bridge 
impaired  the  charter  of  the  company  which  had  built  the  one  first 
erected.  The  first  company  was  chartered  in  1785.  It  was  em- 
powered to  erect  a  bridge  and  collect  tolls  from  passengers  for  a  period 
of  years.  The  bridge  was  built  at  considerable  financial  risk,  was 
opened  to  traffic,  and  proved  extremely  profitable.  Whereas  the 
original  capitalization  was  $50,000,  the  bridge  company  claimed  in 
1823  that  the  value  of  its  property  was  $280,000.  *  Much  of  the  profit 
was  made,  not  by  the  original  holders  of  the  shares,  but  by  subsequent 
purchasers.  The  public  continued  to  pay  tolls  even  though  the  cost 
of  the  bridge  had  been  paid  many  times  over. 

The  management  of  the  Charles  River  Bridge  monopoly,  like  the 
management  of  Dartmouth  College,  became  involved  in  party  politics. 
In  1828  the  legislature  of  Massachusetts  chartered  a  company  to  build 
what  came  to  be  known  as  the  Warren  Bridge,  a  few  rods  from  the 
old  bridge.  The  new  bridge  was  to  be  surrendered  to  the  state  as 
soon  as  sufficient  tolls  had  been  collected  to  pay  for  its  construction, 
or  at  the  end  of  a  maximum  period  of  six  years.  No  tolls  were  to  be 
charged  thereafter.  It  was  obvious  that  the  old  toll  bridge  would  get 
little  or  no  traffic  in  competition  with  a  neighboring  bridge,  which 
was  to  be  open  to  the  public  free  of  charge.  The  old  bridge  company 
contested  the  validity  of  the  act  chartering  the  Warren  Bridge  Com- 
pany, contending  that  it  unconstitutionally  impaired  the  contract  in 
the  charter  of  the  Charles  River  Bridge  Company  by  setting  up  a 
competitor  which  prevented  it  from  earning  the  tolls  it  was  authorized 
to  collect. 

The  supreme  judicial  court  of  Massachusetts  decided  against  the 
Charles  River  Bridge  Company,  and  the  case  was  appealed  to  the 
Supreme  Court  of  the  United  States,  where  it  was  argued  for  the  first 
time  in  1831.  The  Court  failed  to  reach  a  decision  at  that  term,  and 
Justice  Story  subsequently  wrote  an  opinion  in  the  case  reversing  the 

1  Charles  River  Bridge  t/.  Warren  Bridge,  11  Peters  420  (1837).    The  discussion  herein 
follows  that  of  Carl  Brent  Swisher,  Roger  B.  Taney   (1935),  pp.  361  ft. 

Charles  Warren,  History  of  Harvard  Law  School  (5  vols.,  1909).  I.  510-513. 
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Massachusetts  court,  in  the  hope  thereby  of  convincing  some  of  his 
doubtful  brethren.  He  failed  to  convince  them;  and,  because  of  the 
absence  of  one  or  more  justices  and  the  disagreements  among  others, 
the  decision  was  lurcher  postponed.* 

Because  of  further  absences  of  members  and  changes  in  the  per- 
sonnel of  the  Court,  it  was  not  until  1837,  six  years  after  the  date  of 
the  first  argument,  that  the  case  was  decided.  In  the  meantime  the 
Warren  Bridge  had  been  erected,  the  tolls  collected  had  equaled  the 
cost  of  construction,  and  the  bridge  had  been  thrown  open  to  the 
public,  toll-free.  Passengers  who  might  otherwise  have  paid  for  the 
privilege  of  crossing  the  Charles  River  Bridge  now  crossed  the  War- 
ren Bridge  instead,  entirely  without  cost  to  themselves.  The  out- 
come was  hailed  as  a  victory  for  the  traveling  public  against  what  were 
loosely  called  vested  rights. 

The  Supreme  Court  of  1837  was  very  different  from  that  of  1819, 
which  had  decided  the  Dartmouth  College  case.  Five  of  the  seven 
judges  had  been  appointed  by  Andrew  Jackson,  and  the  position  of 
Chief  Justice  was  now  occupied  by  Roger  B.  Taney,  of  Maryland. 
Taney  had  been  a  leading  Federalist  in  Maryland  as  long  as  the  Fed- 
eralist party  had  survived,  but  his  conception  of  the  Constitution  was 
very  different  from  that  of  Marshall.  He  was  more  steeped  in  local- 
ism than  was  Marshall,  and  more  fearful  of  the  growth  of  powerful 
units  of  economic  enterprise.  He  was  one  of  the  most  effective 
opponents  of  the  Bank  of  the  United  States.  It  is  quite  probable 
that  his  struggle  with  that  institution  had  much  to  do  with  his  dis- 
trust of  corporations  and  with  the  emphasis  which  he  gave  to  the  rights 
of  the  people  which  might  be  imperiled  by  the  growth  of  great 
economic  units.  He  was  not  a  state-rights  doctrinaire  in  the  narrow 
sense  of  the  term,  but  in  his  interpretation  of  the  commerce  clause 
and  of  legal  principles  having  to  do  with  the  institution  of  slavery  ne 
at  least  avoided  a  nationalist  alignment.  The  leanings  of  the  other 
justices  varied  considerably,  but  only  Justice  Story  could  be  expected 
to  echo  the  sentiments  of  his  former  chief. 

In  a  series  of  opinions  previously  written,  either  as  counsel  for 
private  parties,  or  as  Attorney  General  of  the  United  States,  or  as  con- 
fidential adviser  of  the  President,  Taney  had  made  statements  which 
were  ominous  for  the  Charles  River  Bridge  Company.  He  had  con- 
tended that  the  grant  of  peculiar  privileges  in  the  charters  of  corpo- 

•Scc  Chailes  Warren,  Supreme  Court  in  United  States  History   (rev.  ed.,  2  vol*..  1926V 
I,  775,  note  2. 
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rations  must  be  presumed  to  rest  upon  some  public  interest.  He  had 
questioned  whether  one  legislative  body  might  by  contract  restrict  the 
powers  of  its  successors  unless  specifically  authorized  to  do  so  by  the 
constitution  of  the  state.  He  challenged  the  conception  of  vested 
rights  in  a  way  which  must  have  been  as  disturbing  to  the  business- 
men of  the  country  as  was  his  opposition  to  the  Bank  of  the  United 
States.  Those  who  knew  of  Taney's  attitude  toward  corporations 
and  their  obligation  to  the  public  doubtless  expected  that  the  Charles 
River  Bridge  Company  would  have  to  make  a  very  clear  case  if  Taney 
was  to  sanction  its  right  to  provide  exclusive  access  to  and  from  Bos- 
ton at  a  particular  point  and  to  collect  high  tolls  from  the  traffic 
which  brought  in,  again  and  again,  amounts  equal  to  the  cost  of  con- 
struction and  operation  of  the  bridge. 

Counsel  reminded  the  Court  that  it  was  not  merely  the  property  of 
the  Charles  River  Bridge  Company  that  was  at  stake,  declaring  that 
the  principles  to  be  established  by  the  judgment  in  the  case  would 
decide  the  title  to  more  than  ten  million  dollars  in  the  state  of  Massa- 
chusetts alone.4  Taney  took  account  of  this  fact  in  the  opening  para- 
graph of  the  opinion  of  the  Court.  The  Court,  he  said,  was  fully 
sensible  of  its  duty  "to  deal  with  these  great  and  extensive  interests 
with  the  utmost  caution;  guarding,  as  far  as  they  have  the  power  to 
do  so,  the  rights  of  property,  and  at  the  same  time  careiully  abstain- 
ing from  any  encroachment  on  the  rights  reserved  to  the  states."  tt 

The  decision  in  this  case  turned  upon  the  interpretation  of  the 
charter  of  the  Charles  River  Bridge  Company.  Taney  rejected  the 
contention  that  rights  conferred  by  charter  were  to  be  interpreted 
broadly.  He  found  his  rule  of  interpretation  in  a  case  in  which  a 
court  in  England  had  said,  "This,  like  many  other  cases,  is  a  bargain 
between  a  company  of  adventurers  and  the  public,  the  terms  of  which 
are  expressed  in  the  statute;  and  the  rule  of  construction  in  all  such 
cases  is  now  lully  established  to  be  this  —  that  any  ambiguity  in  the 
terms  of  the  contract  must  operate  against  the  adventurers,  and  in 
favor  of  the  public,  and  the  plaintiffs  can  claim  nothing  that  is  not 
clearly  given  them  by  the  act/' fl  Since  we  had  borrowed  our  system 
of  jurisprudence  from  the  English  law,  said  Taney,  and  had  adopted 
in  every  other  case  its  rules  for  the  construction  of  statutes,  there  was 

*11  Peters  460. 
9  Ibid.,  p.  536. 

•Proprietors  of  the  Stourbridge  Canal  v.  Wheely,  2  Barn,  and  Adoi.  793,  quoted  bj 
fancy ,  11  Peters  544 
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no  reason  which  should  lead  us  to  depart  from  the  principle  where 
corporations  were  concerned. 

It  would  present  a  singular  spectacle  if,  while  the  courts  in  England 
are  restraining,  within  restricted  limits,  the  spirit  of  monopoly,  and 
exclusive  privileges  in  the  nature  of  monopolies,  and  confining  cor- 
porations to  the  privileges  plainly  given  to  them  in  their  charters;  the 
courts  of  this  country  should  be  found  enlarging  these  privileges  by 
implication;  and  construing  a  statute  more  unfavorably  to  the  public, 
and  to  the  rights  of  the  community,  than  would  be  done  in  a  like 
case  in  an  English  court  of  justice/ 

Even  though  he  doubtless  knew  that  John  Marshall  would  have 
disagreed  with  him  in  the  case  now  being  decided,  Taney  also  found 
support  in  one  of  Marshall's  decisions.  Relying  on  the  principle  an- 
nounced by  Marshall  in  McCulloch  v.  Maryland  that  the  power  to 
tax  involves  the  power  to  destroy,  a  bank  chartered  by  the  legislature 
of  Rhode  Island  had  contended,  first,  that  exemption  from  taxation 
ought  to  be  implied  from  the  fact  that  the  state  had  granted  the 
charter,  and  second,  that  state  taxation  of  the  bank  constituted  im- 
pairment of  the  obligation  of  contract.  Marshall  had  rejected  the 
contention.  The  community  was  interested  in  retaining  the  taxing 
power  undiminished,  he  explained,  and  the  community  had  a  right 
to  insist  that  the  abandonment  of  the  taxing  power  ought  not  to  be 
presumed  in  a  case  in  which  the  deliberate  purpose  of  a  state  to  aban- 
don it  did  not  appear.8 

The  rule  of  construction  announced  by  Marshall  in  the  Rhode 
Island  case,  said  Taney,  was  not  confined  to  the  taxing  power: 

But  the  object  and  end  of  all  government  is  to  promote  the  happi- 
ness and  prosperity  of  the  community  by  which  it  is  established,  and 
it  can  never  be  assumed  that  the  government  intended  to  diminish 
its  power  of  accomplishing  the  end  for  which  it  was  created.  And  in 
a  country  like  ours,  free,  active,  and  enterprising,  continually  ad- 
vancing in  numbers  and  wealth;  new  channels  of  communication  are 
daily  found  necessary,  both  for  travel  and  trade,  and  are  essential  to 
the  comfort,  convenience,  and  prosperity  of  the  people.  A  state  ought 
never  to  be  presumed  to  surrender  this  power,  because,  like  the  taxing 
power,  the  whole  community  have  an  interest  in  preserving  it  undi- 
minished. And  when  a  corporation  alleges  that  a  state  has  sur- 
rendered for  seventy  years  its  power  of  improvement  and  public 
accommodation,  in  a  great  and  important  line  of  travel,  along  which 

Ml  Peters  545-546.  •  Providence  Bank  v.  Billings,  4  Peters  514   (1830). 
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a  vast  number  of  its  citizens  must  daily  pass;  the  community  have  a 
right  to  insist,  in  the  language  of  this  Court  above  quoted,  "that  iti 
abandonment  ought  not  to  be  presumed,  in  a  case  in  which  the  delib- 
erate purpose  of  the  state  to  abandon  it  does  not  appear."  The  con- 
tinued existence  of  a  government  would  be  of  no  great  value,  if,  by 
implications  and  presumptions,  it  was  disarmed  of  the  powers  neces- 
sary to  accomplish  the  ends  of  its  creation,  and  the  functions  it  was 
designed  to  perform  transferred  to  the  hands  of  privileged  corpora- 
tions.* 

No  one  would  question,  said  Taney,  the  interests  of  the  great  body 
of  the  people  of  the  state  in  the  curtailment  of  the  right  of  free  transit 
which  was  involved.  He  stated  thereupon  this  significant  doctrine: 

While  the  rights  of  private  property  are  sacredly  guarded,  we  must 
not  forget  that  the  community  also  have  rights,  and  that  the  happiness 
and  well-being  of  every  citizen  depend  on  their  faithful  preservation/ 

Having  announced  and  justified  the  rule  of  construction,  Tane} 
applied  it  to  the  charter  of  the  Charles  River  Bridge  Company.  The 
charter  contained  no  language  giving  exemption  from  competition 
by  other  bridges  that  might  be  built.  He  said: 

It  would,  indeed,  be  a  strong  exertion  of  judicial  power,  acting  upon 
its  own  views  of  what  justice  required,  and  the  parties  ought  to  have 
done,  to  raise,  by  a  sort  of  judicial  coercion,  an  implied  contract,  and 
infer  it  from  the  nature  of  the  very  instrument  in  which  the  legislature 
appear  to  have  taken  pains  to  use  words  which  disavow  and  repudiate 
any  intention  on  the  part  of  the  state  to  make  such  a  contract." 

He  closed  his  opinion  with  a  practical  consideration.  The  build- 
ing of  canals  and  railroads  had  rendered  valueless  the  franchises  of 
turnpike  corporations  granted  before  the  new  methods  of  transporta- 
tion were  developed.  If  the  principle  were  established  that  the  char- 
ters of  the  turnpike  companies  carried  implied  exemption  from  com- 
petition, the  old  corporations  would  awake  from  their  sleep  and  call 
upon  the  Supreme  Court  to  put  down  the  improvements  which  had 
taken  their  place.  The  millions  invested  in  railroads  and  canals 
would  be  put  in  jeopardy. 

We  shall  be  thrown  back  to  the  improvements  of  the  last  century, 
and  obliged  to  stand  still  until  the  claims  of  the  old  turnpike  corpo- 
rations shall  be  satisfied,  and  they  shall  consent  to  permit  these  states 
to  avail  themselves  of  the  light  of  modern  science,  and  to  partake  of 

•II  Pctcra  547-548.  M/6iU,  p.  548.  "Ibid.,  p   551. 
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the  benefits  of  those  improvements  which  are  now  adding  to  the 
wealth  and  prosperity,  and  the  convenience  and  comfort  of  every 
other  part  of  the  civilized  world." 

Furthermore,  the  Court  would  find  itself  compelled  to  fix  by  some 
arbitrary  rule  the  territorial  extent  of  the  monopoly  rights  of  these 
corporations.  It  had  no  light  for  guidance,  unless  it  was  prepared  to 
decide  that,  when  a  turnpike  road  from  one  town  to  another  had 
been  made,  no  railroad  or  canal  between  these  two  points  could  after- 
ward be  established.  The  Court  was  not  prepared  to  sanction  prin- 
ciples which  might  lead  to  such  results. 

Justice  McLean  dissented  on  the  ground  that  the  Supreme  Court 
had  no  jurisdiction.  Justice  Story  dissented  on  the  merits  of  the 
case.  The  new  arguments,  he  declared,  had  not  shaken  his  confidence 
in  the  conclusion  he  had  reached  when  the  case  was  first  argued.  He 
gave  less  weight  to  modern  cases  than  did  Taney.  He  said: 

I  stand  upon  the  old  law,  upon  law  established  more  than  three 
centuries  ago,  in  cases  contested  with  as  much  ability  and  learning  as 
any  in  the  annals  of  our  jurisprudence,  in  resisting  any  such  encroach- 
ment upon  the  rights  and  liberties  of  the  citizens,  secured  by  public 
grants.  I  will  not  consent  to  shake  their  title  deeds  by  any  specu- 
lative niceties  or  novelties." 

Daniel  Webster,  one  of  the  defeated  counsel  in  the  case,  assured 
Story  that  his  opinion  left  the  opposition  not  a  foot  nor  an  inch  to 
stand  on.  The  intelligent  part  of  the  profession  would  all  be  with 
him.  Webster  lamented  the  overthrow  by  the  majority  of  the  Court 
of  a  great  provision  of  the  Constitution."  As  late  as  1845  he  charac- 
terized the  opinion  of  the  Court  as  "an  ingenious,  elaborate,  and 
sometimes  half-shamefaced  apology  for  what  is  wrong,"  and  staked 
his  reputation  as  a  lawyer  that  the  decision  could  not  stand.11 

He  was  right,  in  part,  as  to  the  opposition  of  the  bar  to  the  decision 
of  the  Court,  but  he  was  wrong  as  to  the  future  of  the  decision.  Con- 
servative members  of  the  bench  and  bar  and  the  Whig  leadership 
throughout  the  country  denounced  the  decision  in  language  similar 
to  that  of  Webster  and  Story.  The  spokesmen  of  Jacksonian  democ- 
racy hailed  the  new  trend  in  constitutional  development.  The  deci- 
sion was  never  overruled,  nor  was  its  import  interpreted  away.  Il 

*  Ibid.,  p.  553.  "  Ibid.,  p.  598.    Thompson  concurred  in  Story's  opinion. 
14  W.  W.  Story   (ed.),  Life  and  Letters  of  Joseph  Story   (2  vols.,  1851),  II,  269. 

*  Charles  Warren,  History  of  Harvard  Law  School  (3  vols.,  1909),  I,  540. 
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remained  permanently  as  a  restriction  upon  the  rights  claimed  bj 
corporations  on  the  basis  of  grants  in  their  charters.  The  decision 
survived,  not  as  an  initial  step  in  a  calculated  plan  to  break  down  the 
rights  of  property,  but  as  an  effort  on  the  part  of  the  Court  to  deter- 
mine equitably  the  rights  both  of  the  various  parties  to  contracts  of 
this  kind  and  of  the  community  as  well.  Interpretation  was  never 
carried  to  such  an  extreme  as  to  deny  to  corporations  rights  clearly 
intended  to  be  conferred  by  their  charters.  In  order  to  insure  that 
the  rights  of  a  corporation  would  be  protected,  it  was  necessary  for 
the  legislature  merely  to  specify  clearly  the  rights  which  it  intended 
to  create. 

STATE  BANKING  CORPORATIONS 

Corporations  ot  tremendous  importance  to  the  states,  to  the  busi- 
ness interests  of  the  country,  and  to  the  people  in  general  were  those 
created  for  banking  purposes.  Except  for  the  two  Banks  of  the 
United  States,  each  of  which  was  chartered  by  Congress  for  a  period 
of  twenty  years,  the  banks  of  the  country  between  the  time  of  the 
adoption  of  the  Constitution  and  the  Civil  War  were  chartered  by  the 
states.  They  made  loans  and  issued  notes  which  circulated  as  money. 
They  had  a  flexibility  in  financial  matters  which  the  states  themselves 
did  not  possess.  Some  of  them  were  so  intimately  related  to  state 
governments  as  to  constitute  in  effect  almost  branches  of  the  govern- 
ments. It  took  many  years,  indeed,  to  determine  the  exact  legal 
position  of  some  of  the  state  banks  with  reference  to  the  sovereign 
bodies  by  which  they  were  created.1* 

A  number  of  important  Supreme  Court  decisions  were  connected 
directly  or  indirectly  with  the  Bank  of  the  Commonwealth  of  Ken- 
tucky. That  bank  had  been  incorporated  under  an  act  of  1820.  The 
capital  of  two  million  dollars  belonged  exclusively  to  the  state,  and 
the  profits  of  the  bank  became  a  part  of  the  revenue  of  the  state. 
The  bills  and  notes  of  the  bank  were  made  receivable  in  payment  of 
taxes  and  other  demands  of  the  state.  The  institution  was  managed 
by  a  president  and  the  twelve  directors  chosen  annually  by  the  state 
legislature.  A  Kentucky  law  enacted  soon  after  the  bank  was  char- 
tered sought  to  compel  the  acceptance  of  the  notes  of  the  bank  in 
payment  of  debts.  Since  the  bank  was  obviously  nothing  more  than 
an  arm  of  the  state,  the  effect  of  the  law  was  to  avoid  the  intention  of 

M  One  of  the  important  cases  was  Bank  of  the  United  States  v.  Planters'  Bank.  9 
Wheaton  904  (1824>. 
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the  Constitution  that  no  state  should  issue  bills  of  credit  or  make 
anything  but  gold  and  silver  coin  a  legal  tender  in  payment  of  debts. 

The  attempt  to  enforce  acceptance  of  the  notes  of  the  bank  in  pay- 
ment of  debts  was  made  in  connection  with  rules  concerning  court 
procedure  in  suits  for  the  recovery  of  debts,  rules  intended  to  apply  to 
federal  as  well  as  state  courts.  The  federal  district  court  in  Ken- 
tucky took  the  position  that  the  state  had  no  power  to  legislate  con- 
cerning its  procedure  and,  in  spite  of  the  state  law,  it  continued  to 
require  that  payments  be  made  in  gold  and  silver.  An  appeal  was 
taken  to  the  Supreme  Court,  where  it  was  held  that  the  procedure  of 
the  federal  court  was  beyond  the  control  of  the  state.17  The  result 
was  that,  whereas  suits  brought  in  the  state  court  resulted  in  judg- 
ments that  might  be  satisfied  with  notes  of  the  state  bank,  which  were 
greatly  depreciated,  suits  brought  in  the  federal  court  resulted  in  a 
requirement  of  payment  in  specie.  The  decision  was  a  victory  for 
creditors  outside  the  state,  particularly  one  powerful  creditor,  the 
Bank  of  the  United  States.18 

In  the  meantime,  a  suit  was  brought  to  attempt  to  compel  the  state 
bank  to  redeem  its  notes  with  gold  or  silver.  The  holder  of  several 
thousand  dollars  of  the  notes  of  the  bank  deposited  them  in  the  bank. 
Soon  after  making  the  deposit,  he  sought  to  withdraw  it  and  de- 
manded payment  in  gold  or  silver.  His  demand  having  been  refused, 
he  brought  suit  in  the  United  States  circuit  court.  The  bank  denied 
the  jurisdiction  of  the  court,  on  the  ground  that  the  suit  was  in  effec  t 
a  suit  against  the  state,  which  was  forbidden  by  the  Eleventh  Amend- 
ment. An  appeal  to  the  Supreme  Court  resulted  in  a  decision  against 
the  bank  on  the  basis  of  the  decision  in  the  Georgia  case.  Justice 
Johnson,  who  spoke  for  the  Court,  quoted  the  relevant  portion  of 
Marshall's  opinion  in  the  Georgia  case,  and  added  "that  if  a  state  did 
exercise  any  other  power  in  or  over  a  bank,  or  impart  to  it  its  sov- 
ereign attributes,  it  would  be  hardly  possible  to  distinguish  the  issue 
of  the  paper  of  such  banks  from  a  direct  issue  of  bills  of  credit;  which 
violation  of  the  Constitution,  no  doubt  the  state  here  intended  to 
avoid."  * 

Although  the  state  banks  issued  notes  to  circulate  as  money,  and 
although  for  many  years  these  notes  made  up  almost  the  entire  cir- 

"Wayman  v.  Southard,  10  Wheaton  1    (1825). 

M  For  discussion  see  Charles  Warren,  Supreme  Court  in  United  States  History  (rev.  «;d, 
2  vols.,  1926),  1.  chapter  XVI. 
"Bank  of  Kentucky  v.  Wister,  2  Peters  S18,  524   (1829). 
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dilatory  medium  apart  from  gold  and  silver,  it  was  widely  contended 
that  the  notes  were  bills  of  credit,  within  the  meaning  of  the  Consti- 
tution. The  framers  of  the  Constitution,  knowing  the  disastrous 
effects  of  inflation  which  had  resulted  from  the  undisciplined  issue 
of  paper  money  by  the  states  during  and  after  the  Revolution,  had  in- 
cluded a  provision  that  no  state  should  issue  bills  of  credit.  If  a  state 
could  not  issue  such  bills,  could  a  corporation  chartered  by  a  state  do 
what  its  creator  could  not  do?  Some  of  the  banks  were  privately 
owned  and  operated,  but  others  were  state-owned  and  state-operated, 
so  that  persons  not  accustomed  to  legal  pictures  could  see  no  distinc- 
tion between  the  banks  and  the  chartciing  states. 

The  meaning  of  "bills  of  credit"  had  been  discussed  in  Craig  v.  Mis- 
souri,80 decided  in  1830  by  a  vote  of  tour  to  three.  The  Missouri  case 
had  to  do  with  the  issuing  of  bills,  not  by  a  state  bank,  but  by  the 
state  itself,  which  were  intended  to  circulate  as  money.  When  Mis- 
souri became  a  state  in  1821,  there  was  virtually  no  money  in  circula- 
tion within  its  borders.  To  provide  a  circulatory  medium,  the 
legislature  established  loan  offices  where  citizens,  in  return  for  prom- 
issory notes,  could  purchase  loan  certificates  issued  by  the  state  in 
denominations  running  from  fifty  cents  to  ten  dollars.  The  certifi- 
cates were  receivable  for  taxes  and  other  public  debts,  and  for  salt 
from  the  state  salt  mines.  Redemption  of  the  certificates  was  pledged 
by  the  state.  Missouri  defended  the  arrangement  as  a  legitimate 
device  for  borrowing  money,  but  it  was  challenged  as  the  issuing  ol 
bills  of  credit  in  violation  of  the  Constitution.  In  writing  the  opinion 
of  the  majority  of  the  Court,  Marshall  sought  to  define  the  term  "bills 
of  credit."  In  its  larger  sense,  he  thought,  the  term  might  compre- 
hend any  instrument  by  which  a  state  engaged  to  pay  money  at  a 
future  day,  thus  including  certificates  given  for  money  borrowed.  But 
the  language  of  the  Constitution  contemplated  a  narrower  meaning. 
In  that  language  the  emission  of  bills  of  credit  "conveys  to  the  mind 
the  idea  of  issuing  paper  intended  to  circulate  through  the  community 
for  its  ordinary  purposes,  as  money,  which  paper  is  redeemable  at  a 
future  day."  *  Since  the  Missouri  notes  were  intended  to  circulate 
as  money,  they  were  bills  of  credit,  and  the  statute  authorizing  their 
issue  was  unconstitutional,  even  though  it  had  not  attempted  to  com- 
pel their  acceptance  by  making  them  a  legal  tender  in  payment  of 
debts.  In  working  out  his  definition,  he  examined  at  length  the 
experience  of  the  states  and  of  the  United  States  in  the  Revolutionary 

»4  Peters  410.  */6M.,  p.  432. 
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period  and  thereafter  which  had  resulted  in  the  inclusion  of  the  clause 
in  the  Constitution." 

The  dissenting  opinions  of  three  justices  in  the  Missouri  case  re- 
flected the  unwillingness  of  a  portion  of  the  Court  to  follow  Marshall's 
doctrines  to  their  logical  conclusion,  an  unwillingness  which  had 
been  shown  three  years  earlier  in  the  bankruptcy  case  of  Ogden  v. 
Saunders.*  The  dissenting  justices  contended  that  the  Missouri  notes 
represented  a  justifiable  exercise  of  the  borrowing  power  of  the  state. 
Justice  Thompson  contended  that,  if  they  were  to  be  classified  as  bills 
of  credit,  it  would  be  difficult  to  escape  the  conclusion  that  state 
bank  notes,  which  they  closely  resembled,  likewise  fell  within  the 
prohibition  of  the  Constitution: 

and  if  being  used  as  a  circulating  medium,  or  substitute  for  money, 
makes  these  certificates  bills  of  credit,  bank  notes  are  more  emphat- 
ically such.  And  not  only  the  notes  of  banks  directly  under  the 
management  and  control  of  a  state  (of  which  description  of  banks 
there  are  several  in  the  United  States),  but  all  notes  of  banks  estab- 
lished under  the  authority  of  a  state,  must  fall  within  the  prohibition. 
For  the  states  cannot  certainly  do  that  indirectly  which  they  cannot  do 
directly.  And,  if  they  cannot  issue  bank  notes  because  they  are  bills 
of  credit,  they  cannot  authorize  others  to  do  it.1* 

Although  Marshall  did  not  discuss  the  logic  of  Thompson's  argument 
as  to  the  likeness  of  state  bills  of  credit  and  state  bank  notes,  he  evi- 
dently accepted  it,*5  but  whereas  Marshall  thought  both  kinds  of  notes 
barred  by  the  Constitution,  Thompson  thought  neither  was  barred. 

It  was  inevitable  that  the  question  should  be  brought  before  the 
Supreme  Court  in  a  case  dealing  with  the  validity  of  the  issue  of  state 
bank  notes.  The  case  involved  notes  of  a  Kentucky  bank  which  was 
owned  by  the  state  and  operated  by  officers  chosen  by  the  state.  It 
was  argued  before  Chief  Justice  Marshall  and  others  in  1834,  but  the 
decision  had  to  be  postponed  until  all  members  of  the  Court  could  be 
present.  It  was  reargued  in  1837,  before  a  reconstituted  Court  headed 
by  Chief  Justice  Taney.  The  Bank  of  the  United  States  had  recently 
been  dissolved  as  a  national  institution  so  that  state  bank  notes  were 
badly  needed  as  currency.  Instead  of  holding  their  issue  unconstitu- 

*See  ibid.,  at  pages  437-438,  Marshall's  rejection  of  the  argument  that  to  submit  t« 
the  jurisdiction  of  the  Supreme  Court  was  beneath  the  dignity  of  a  sovereign  state 
•Discussed  in  chapter  •. 
*  4  Peters  449. 
•See  Albert  J.  Beveridge,  Life  of  John  Marshall  (4  vols.,  1916-1919),  IV,  582-5*9. 
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tional  as  bills  of  credit,  the  Court  found  a  line  of  distinction  and  in 
effect  sanctioned  their  use." 

Justice  McLean  spoke  for  the  Court  in  a  six-to-one  decision.  Hii 
opinion  revealed  an  obvious  effort  to  find  constitutional  arguments 
to  avoid  the  disastrous  results  which  would  flow  from  holding  state 
bank  notes  to  be  bills  of  credit.  Although  the  state  could  not  issue 
bills  of  credit,  he  said,  it  might  "grant  acts  of  incorporation  for  the 
attainment  of  those  objects  which  are  essential  to  the  interests  of 
society.  This  power  is  incident  to  sovereignty;  and  there  is  no  limi- 
tation in  the  federal  Constitution  on  its  exercise  by  the  states,  in 
respect  to  the  incorporation  of  banks/' " 

He  mentioned  the  fact  that  a  few  state  banks  were  in  operation 
when  the  Constitution  was  adopted.  He  was  convinced  that  the 
framers  of  the  Constitution  did  not  intend  to  inhibit  the  notes  of 
these  banks  by  classifying  them  as  bills  of  credit  within  the  meaning 
of  the  Constitution.  On  the  basis  of  somewhat  tenuous  arguments 
he  drew  a  distinction  between  the  state  and  the  artificial,  intangible 
being  created  by  it  in  the  form  of  a  corporation. 

In  reaching  his  conclusion,  McLean  had  to  face  a  powerful  dissent- 
ing argument  by  Justice  Story.  The  state  bank  notes,  $tory  said, 
were  "bills  of  the  state  issued  by  the  agent  of  the  state,  on  the  ex- 
clusive bondages  of  the  state,  for  the  benefit  and  profit  of  the  state; 
to  circulate  as  currency  within  the  state,  and  without  any  other  re- 
sponsibility than  that  of  the  state.  In  what  respect,  then,  do  they 
differ  from  bills  of  credit  of  the  state?  I  can  perceive  none."  w 

When  the  case  was  first  argued,  Story  said  mournfully,  a  majority 
of  the  justices  who  heard  it  were  decidedly  of  the  opinion  that  the  act 
of  Kentucky  establishing  the  bank  was  unconstitutional  and  void  as 
amounting  to  an  authority  to  emit  bills  of  credit.  "Among  that 
majority  was  the  late  Mr.  Chief  Justice  Marshall  —  a  name  never  to 
be  pronounced  without  reverence/' "  He  had  a  strong  motive  for 
expressing  his  sentiment  in  the  case  — 

my  profound  reverence  and  affection  for  the  dead.  Mr.  Chief  Justice 
Marshall  is  not  here  to  speak  for  himself,  and  knowing  full  well  the 
grounds  of  his  opinion,  in  which  I  concurred,  that  this  act  is  uncon- 
stitutional, I  have  felt  an  earnest  desire  to  vindicate  his  memory  from 
the  imputation  of  rashness,  or  want  of  deep  reflection.  Had  he  been 
living,  he  would  have  spoken  in  the  joint  names  of  both  of  us.  I  am 

*Briscoe  v.  Bank  of  the  Commonwealth  of  Kentucky,  11  Peters  257   (1837). 
"Ibid.,  p.  317.  »/&id.,  p.  344.  » Ibid.,  o.  328. 
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sensible  that  I  have  not  done  that  justice  to  his  opinion  which  his  own 
great  mind  and  exalted  talent  would  have  done.  But  with  all  the 
imperfections  of  my  own  efforts,  I  hope  that  I  have  shown  that  there 
were  solid  grounds  on  which  to  rest  his  exposition  of  the  Consti 
tution.80 

The  decision  of  the  majority  of  the  Court  meant  essentially  that 
the  dead  hand  no  longer  ruled.  In  terms  of  legal  precedents,  Story 
seems  to  have  had  much  the  best  of  the  argument.  Expediency  la) 
in  the  path  chosen  by  McLean  and  the  other  members  of  the  Court. 

Amidst  ups  and  downs  of  boom  periods  and  panics  or  depressions, 
which  caused  the  value  of  the  notes  to  fluctuate  and  destroyed  the 
value  of  some  through  the  collapse  of  the  banks  which  issued  them, 
the  notes  of  state  banks  provided  most  of  the  circulatory  medium  of 
the  country  until  the  complete  inadequacy  of  a  medium  resting  upon 
such  an  unsound  foundation  was  demonstrated  by  the  experience  of 
the  Civil  War.  The  federal  government  then  enacted  a  measure  to 
charter  and  regulate  national  banks  which  would  pay  out  notes  to  cir- 
culate as  money.  The  constitutionality  of  the  national  bank  notes 
was  not  questionable  on  the  same  ground  as  that  of  the  state  bank 
notes,  since  only  the  states  were  prohibited  from  issuing  bills  of  credit. 
State  bank  notes  thereafter  were  virtually  driven  from  circulation 
by  a  federal  taxing  provision,  which  was  intended  to  eliminate  com- 
petition with  the  notes  of  national  banks.*1  The  Supreme  Court 
decision  as  to  the  constitutionality  of  state  bank  notes  ceased  there- 
after to  be  a  matter  of  importance.  In  the  interim  period,  however, 
between  1837  and  1863,  it  played  a  vital  part  in  molding  the  economic 
experience  of  the  country. 

THE  EXTRATERRITORIAL  POWERS  OF  CORPORATIONS 

In  the  Dartmouth  College  case,  Chief  Justice  Marshall  had  defined 
a  corporation  as  "an  artificial  being,  invisible,  intangible,  and  existing 
only  in  contemplation  of  law/*  M  He  was  not  called  upon  in  that  case 
to  define  "the  law/'  or  to  define  the  limits  of  the  area  throughout 
which  the  force  of  "the  law"  might  be  exercised.  Corporations  were 
formed  at  that  time  by  specific  enactments  of  state  legislatures.  The 
time  inevitably  came  when  the  Court  had  to  decide  whether  by  law 
of  the  creating  state  or  by  any  other  authority  a  corporation  of  one 

*>lbid.,  p.  350. 

31  For  discussion  of  the  Civil- War  experience  see  chapter  16. 

M4  Wheaton  686. 
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state  could  do  business  in  another.  Such  a  case  reached  the  Supreme 
Court  in  1839. 

Many  persons  interested  in  particular  corporate  activities  or  in  the 
growth  of  business  enterprise  in  the  United  States  contended  that  a 
corporation  of  one  state,  like  a  citizen  of  that  state,  had  complete  free- 
dom to  go  into  another  state  and  to  do  business  there.  Other  persons, 
jealous  of  the  competition  of  corporations  of  other  states  or  fearful  of 
the  growth  of  corporate  power,  contended  that  the  activities  of  a  cor- 
poration were  restricted  to  the  territory  of  the  state  by  which  it  was 
created  or,  at  least,  that  it  could  do  no  business  in  another  state 
without  the  consent  of  the  latter.  The  issue,  like  many  others  in- 
volving the  powers  of  corporations,  arose  in  connection  with  banking 
activities.  The  state  of  Alabama  had  found  it  advisable  to  assume 
ownership  or  management  of  most  of  the  banks  within  its  borders.  It 
had  sought  to  protect  its  own  banks  by  forbidding  banks  chartered 
elsewhere  to  do  business  in  the  state.  The  law  did  not  say  whether 
or  not  the  monopoly  of  banking  activities  included  the  buying  and 
selling  of  bills  of  exchange.  That  business  was  important,  since  bills 
of  exchange  were  used  extensively  in  transferring  credit  from  one 
section  of  the  country  to  another.  They  greatly  facilitated  the  sale 
of  cotton  produced  in  Alabama  and  the  purchase  of  goods  imported 
into  the  state.  The  Alabama  banks  declared  that  the  business  was 
banking,  and  that  they  had  a  monopoly  of  it. 

A  suit  was  brought  in  the  United  States  circuit  court  in  Alabama 
before  Justice  John  McKinley,  a  member  of  the  Supreme  Court  who 
had  been  appointed  from  that  state.  The  justice  held  that  a  corpora- 
tion created  in  one  state  had  no  power  to  make  a  contract  or,  appar- 
ently, to  act  in  any  matter  in  any  other  state,  either  directly  or  by 
an  agent.  The  decision,  if  upheld  by  the  Supreme  Court,  threatened 
with  disaster  the  development  of  business  enterprise  throughout  the 
United  States  by  means  of  corporations.  Justice  Story  remarked  that 
it  "frightened  half  the  lawyers  and  all  the  corporations  of  the  country 
out  of  their  proprieties/'  M  Story  wrote  to  Justice  McLean  that,  if  the 
decision  were  established,  it  would  have  a  ruinous  effect  upon  corpora- 
tions throughout  the  Union.  He  thought  it  both  bad  law  and  bad 
economics.  He  believed  that  powerful  banking  institutions  operat- 
ing across  state  lines  were  essential  for  the  good  of  the  country,  and 
thought  nothing  could  be  more  mischievous  than  the  existing  system 
of  little  banks.  He  obviously  feared  that  the  Jackson  Democrats. 

"  Warren,  Supreme  Court  in  United  States  History   (rev.  cd.f  2  voli.,  1926),  II,  50. 
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composing  a  majority  of  the  Supreme  Court,  would  not  agree  with 
him.14 

The  Supreme  Court  decision  is  cited  as  Bank  of  Augusta  v.  Earle." 
That  title,  however,  actually  applied  to  only  one  of  three  cases  argued 
at  the  same  time.  Another  of  the  three,  entitled  Bank  of  the  United 
States  v.  Primrose,  involved  the  Bank  of  the  United  States  or,  as 
Daniel  Webster,  its  counsel  before  the  Supreme  Court,  called  it,  the 
United  States  Bank,  not  now  a  federal  institution,  but  a  state  bank 
under  charter  from  Pennsylvania.  The  antagonisms  of  the  struggle 
over  the  Bank  of  the  United  States  carried  over  into  this  litigation. 
The  banks  involved  in  the  three  cases  had  to  face  a  combination  of 
hostility  to  the  Bank  of  the  United  States  and  to  corporations  gener 
ally,  and  state-rights  sentiment  which  was  based  on  a  number  ol 
political,  economic,  and  social  issues. 

Counsel  foi  the  banks  demanding  the  right  of  doing  business  in 
Alabama  predicted  national  disaster  if  McKinley's  decision  were  up- 
held. It  would  inflict  a  deep  wound  upon  the  commercial  business 
of  the  United  States.  It  would  break  up  the  harmony  which  had  so 
long  prevailed  among  the  states  and  the  people  of  the  Union.  Web- 
ster, referring  to  the  constitutional  provision  that  citizens  of  each 
state  should  be  entitled  to  all  the  privileges  and  immunities  of  citizens 
of  the  several  states,  argued  that  a  corporation  of  Pennsylvania  might 
lawfully  do  in  Alabama  anything  which  a  citizen  of  Pennsylvania 
might  do.  Pushed  to  its  logical  conclusion,  his  argument  would  have 
made  effective  state  control  over  corporations  a  virtual  impossibility. 

Justice  McKinley,  as  a  member  of  the  Supreme  Court,  heard  the 
arguments  of  counsel  for  out-of-state  banks,  as  he  had  heard  them  in 
the  court  below,  but  he  remained  unconvinced.  He  insisted  that 
corporations  of  other  states  had  no  power  to  do  business  in  Alabama. 
Justice  Baldwin,  on  the  other  hand,  went  most  of  the  way  with 
Webster  in  contending  that  a  state  could  not  prevent  business  activity 
by  a  corporation  of  another  state.  Chief  Justice  Taney,  writing  the 
opinion  of  the  Court,  took  an  intermediate  position.  He  admitted 
that  "a  corporation  can  have  no  legal  existence  out  of  the  boundaries 
of  the  sovereignty  by  which  it  is  created.  It  exists  only  in  contem- 
plation of  law,  and  by  force  of  the  law;  and  where  that  law  ceases  to 
operate,  and  is  no  longer  obligatory,  the  corporation  can  have  no 
existence.  It  must  dwell  in  the  place  of  its  creation,  and  cannot 
migrate  to  another  sovereignty."  Yet  its  existence  might  be  recog 

"Swisher,  op.  cit.,  pp.  381-382.          "13  Peters  519  (1839). 
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nized  in  other  places,  and  its  residence  in  one  state  created  no  insujy 
portable  objection  to  its  power  of  contracting  in  another.  "It  is, 
indeed,  a  mere  artificial  being,  invisible  arid  intangible;  yet  it  is  a 
person,  for  certain  purposes  in  contemplation  of  law,  and  has  been 
recognized  as  such  by  the  decisions  of  this  Court."  *  Natural  persons 
through  their  agents  continually  made  contracts  in  countries  in  which 
they  did  not  reside  and  where  they  were  not  personally  present  when 
the  contracts  were  made.  Nobody  doubted  the  validity  of  these 
agreements.  By  the  same  principle  an  artificial  person,  by  its  agent, 
might  make  contracts  in  a  sovereignty  in  which  it  did  not  reside  if  its 
charter  gave  it  the  power  to  do  so,  and  if  such  contracts  were  not  pro- 
hibited by  the  laws  of  the  country  in  which  the  contract  was  sought 
to  be  made. 

Taney  found  that  in  the  field  of  international  relations,  by  a  rule 
or  doctrine  of  comity  of  nations  it  was  customary  for  the  courts  of  one 
country  to  give  effect  to  the  laws  of  another,  provided  that  the  law 
was  not  repugnant  to  the  laws  or  policy  of  their  own  country.  Con- 
tracts made  in  one  country,  for  example,  were  ordinarily  enforced  in 
another.  If  such  a  practice  prevailed  among  nations  bound  together 
by  no  political  ties,  the  "intimate  union  of  these  states,  as  members  of 
the  same  great  political  family;  the  deep  and  vital  interests  which 
bind  them  so  closely  together;  should  lead  us,  in  the  absence  of  proot 
to  the  contrary,  to  presume  a  greater  degree  of  comity,  and  friend- 
ship, and  kindness  toward  one  another  than  we  should  be  authorized 
to  presume  between  foreign  nations."  w 

Taney  admitted  that  a  state  had  the  power  to  prevent  a  corporation 
of  another  state  from  doing  business  within  its  borders.  He  rejected 
Webster's  contention  that  a  corporation  was  entitled  to  the  privileges 
and  immunities  which  were  attached  to  the  citizenship  of  the  mem- 
bers of  the  corporation.  By  the  principle  of  comity  it  would  be 
assumed  that  a  corporation  had  a  right  to  do  business  in  the  second 
state  unless  the  laws  of  that  state  forbade  the  doing  of  such  business. 
The  state  could  enact  such  laws,  but  the  intention  to  exclude  corpo- 
rations would  not  be  presumed  in  the  absence  of  clear  evidence  of 
such  intention. 

The  opinion  defined  the  position  of  so-called  foreign  corporations 
in  American  constitutional  law  for  many  years  to  come.  In  practice, 
corporations  continued  to  do  business  in  other  states  than  those  in 
which  they  were  created.  Since  the  states  had  the  power  to  exclude 

«•/&!<*.,  p.  588  w/Wd.,  p.  590. 


THE  CONTROL  OF  CORPORATIONS          225 

foreign  corporations,  they  were  held  to  possess  also  the  lessei  powei 
of  prescribing  conditions  under  which  such  corporations  might  do 
business  within  their  borders.  Through  the  prescribing  of  condi- 
tions, they  regulated  the  activities  of  foreign  corporations  in  such  a 
way  as  to  prevent  abuses  which  might  otherwise  have  arisen.  Ulti- 
mately, however,  the  Supreme  Court  extended  further  protection  to 
corporations  by  holding  unconstitutional  certain  types  of  restrictions, 
even  though  the  restrictions  were  less  drastic  than  complete  exclusion 
from  the  state  would  have  been.  In  cases  dealing  with  "unconsti- 
tutional conditions"  the  lines  of  Taney's  doctrine  became  somewhai 
blurred.  The  case  of  Bank  of  Augusta  v.  Earle  remains,  however,  a? 
a  landmark  in  American  constitutional  law  as  well  as  in  constitutional 
history.  * 

CORPORATIONS  AND  THE  FEDERAL  COURTS 

For  many  years  the  Supreme  Court  was  hesitant  in  its  definition  of 
the  power  of  corporations  to  sue  and  be  sued  in  the  federal  courts  on 
the  basis  of  what  is  called  diversity  of  citizenship.  It  will  be  recalled 
that  under  Article  III  of  the  Constitution  the  judicial  power  of  the 
United  States  extends,  not  merely  to  cases  arising  under  the  Consti- 
tution, laws,  and  treaties  of  the  United  States,  but  also  to  cases  "be- 
tween citi/ens  of  different  states/'  even  though  the  law  to  be  applied 
in  such  cases  is  the  common  law  or  statute  law  of  a  state.  The  pur- 
pose of  extending  federal  judicial  power  to  cases  of  this  kind  was  to 
prevent  the  discrimination  which  might  take  place  it  the  courts  of  one 
state  were  to  pass  upon  the  rights  of  a  citizen  of  another.  The  Con- 
stitution did  not  say  whether  corporations  might  sue  and  be  sued  in 
the  federal  courts  under  similar  circumstances.  It  spoke  only  of 
citizens.  A  corporation  was  regarded  as  a  person,  even  though  arti- 
ficial in  character,  but  legal  fiction  had  not  characterized  it  as  a  cit- 
izen. If  citizens  of  one  state  could  not  get  justice  in  the  courts  of 
another,  the  difficulty  was  apt  to  be  even  greater  in  securing  justice  for 
the  corporations  of  one  state  in  the  courts  of  another.  Corporation 
counsel,  therefore,  quite  naturally  searched  for  some  legal  analogy  by 
which  the  rights  of  citizens  as  to  suits  in  federal  courts  could  be  ex- 
tended to  coiporations.  The  Supreme  Court  decided  that  the  power 
of  a  coiporation  to  sue  in  a  federal  court  depended  upon  the  citizen- 

"For  discussion  of  the  origin  and  development  of  the  doctrine  of  unconstitutional 
conditions  see  Gerard  C.  Henderson,  The  Position  of  Foreign  Corporations  in  Anteiican 
Constitutional  Law  (1918),  chapter  VIII. 
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ship  of  the  individual  stockholders.  For  many  years  it  took  the  posi- 
tion that  the  federal  courts  had  jurisdiction  only  when  all  the  stock- 
holders  were  citizens  of  a  state  other  than  the  state  of  the  opposing 
party  to  the  suit."  As  corporations  grew  in  size,  however,  and  as  the 
sale  of  stock  became  more  widely  dispersed  throughout  the  several 
states,  this  limitation  stood  as  a  bar  to  federal  jurisdiction  in  many 
corporation  cases.  It  produced  an  increasing  amount  of  dissatisfac- 
tion. Many  litigants  preferred  to  have  their  rights  determined  in 
courts  presided  over  by  federal  judges,  who  were  appointed  for  life 
and  who  were  supposed  to  possess  the  detachment  of  federal  officials, 
rather  than  in  courts  established  locally  and  subject,  politically  and 
otherwise,  to  the  sway  of  local  sentiment. 

In  1844,  in  the  case  of  Louisville,  Cincinnati  and  Charleston  Rail- 
road Company  v .  Letson,40  the  question  of  jurisdiction  was  carefully 
reargued  and  was  reconsidered  by  the  Supreme  Court.  As  a  result, 
Justice  Wayne,  speaking  for  the  Court,  announced  that  "a  corpora- 
tion created  by  a  state  to  perform  its  functions  under  the  authority  of 
that  state,  and  only  suable  there,  though  it  may  have  members  out  of 
the  state,  seems  to  us  to  be  a  person,  though  an  artificial  one,  inhab- 
iting and  belonging  to  that  state,  and  therefore  entitled,  for  the  pur- 
poses of  suing  and  being  sued,  to  be  deemed  a  citizen  of  that  state."  41 
It  was  assumed  thereafter,  in  diversity  of  citizenship  cases,  that  the 
stockholders  of  a  corporation  were  citizens  of  the  state  in  which  a  cor- 
poration was  formed,  and  that  by  virtue  of  their  citizenship  federal 
courts  might  take  jurisdiction  of  cases  between  the  corporations  of 
one  state  and  citizens  or  corporations  of  other  states.  If,  perchance, 
some  of  the  stockholders  of  a  corporation  happened  to  be  citizens,  not 
of  the  state  in  which  the  corporation  was  formed,  but  of  the  state  of 
the  other  party  to  the  litigation,  the  courts  refused  to  take  cognizance 
of  this  fact. 

Although  the  Letson  case  appears  in  the  record  as  a  unanimous 
decision,  it  is  said  that  only  six  justices  participated.  One  of  these 
later  dissented  from  the  doctrine,  while  another  sought  to  limit  its  in- 
teipretation."  The  opposition  seems  to  have  rested  in  part  on  hos- 
tility to  corporations  as  such  and  in  part  on  southern  agrarian 
hostility  to  corporations  of  the  North.  Justice  Peter  V.  Daniel,  of 

"Sec  Strawbridge  v.  Curtiss,  3  Cranch  267  (1806);  Hope  Insurance  Co.  v.  Boardman, 
5  Cranch  57  (1809);  and  Bank  of  the  United  States  v.  Deveaux,  5  Cranch  61  (1809). 

"2  Howard  497.  "Ibid.,  p.  555. 

aSec  Justice  Campbell  dissenting,  Marshall  v.  Baltimore  and  Ohio  Railroad  Co.,  Iti 
Howaid  314,  349  (1853). 
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Virginia,  who  was  committed  to  doctrines  of  state  rights,  laissez-faiie. 
and  slavery,  hotly  criticized  this  mode  of  interpretation  of  the  Consti- 
tution to  give  protection  to  corporations."  He  contended  that  the 
word  "citizen"  as  used  in  the  Constitution  applied  only  to  men, 
"material,  social,  moral,  sentient  beings."  He  contended  that  the 
interpretation  given  by  the  Court  was  carrying  the  provision  of  the 
Constitution  "beyond  either  its  philological,  technical,  political,  or 
vulgar  acceptation."  "  He  deplored  the  tendency  to  trench  upon  the 
barrier  by  which  the  states  had  sought  to  protect  themselves  against 
the  encroachment  of  the  federal  government.  He  deplored  particu- 
larly the  interference  of  federal  authorities  with  the  governments  of 
the  several  states  under  the  strange  pretext  of  guarding  the  people 
of  the  states  against  their  own  governments.  The  effect  of  this  prac- 
tice was  to  reduce  the  people  of  the  states  and  their  governments  to 
an  habitual  subservience  to  federal  power. 

Justice  John  A  Campbell,  of  Alabama,  also  deplored  the  destruc- 
tion of  constitutional  landmarks.  He  regarded  the  decision  concern- 
ing the  rights  of  corporations  as  a  decision  in  the  interest  of  the  com- 
mercial states;  and  evidently  as  in  the  interest  of  the  North  as  against 
that  of  the  South.  He  said: 

It  may  be  safely  assumed  that  no  offering  could  be  made  to  the 
wealthy,  powerful,  and  ambitious  corporations  of  the  populous  and 
commercial  states  of  the  Union  so  valuable,  and  none  which  would 
so  serve  to  enlarge  the  influence  of  those  states,  as  the  adoption,  to  its 
full  import,  of  the  conclusion,  "that  to  all  intents  and  purposes,  for  the 
objects  of  their  incorporation,  these  artificial  persons  are  capable  of 
being  treated  as  a  citizen  as  much  as  a  natural  person."  a 

In  spite  of  the  opposition,  the  principle  announced  in  the  Letson 
case  continued  to  govern  the  decisions  of  the  Supreme  Court.  It 
gave  protection  to  corporate  enterprise,  and  no  doubt  stimulated  its 
development.** 

"See  Rundle  v.  Delaware  and  Raritan  Canal  Co.,  14  Howard  80,  95-102  (1852). 

"  Marshall  v.  Baltimore  and  Ohio  Railroad  Co.,  16  Howard  314,  339   (1853). 

"/bid.,  p.  353. 

*The  Supreme  Court  successfully  averted  one  of  the  evils  which  dissenting  justices 
had  foreseen.  Justice  Catron  had  remaiked  that,  on  the  assumption  that  a  corporation 
was  a  citizen  of  the  state  where  it  was  incorporated,  a  company,  such  as  a  railroad  com- 
pany, having  charters  in  two  or  more  states,  might  avoid  the  jurisdiction  of  the  courts 
of  each  state  by  claiming  citizenship  in  another.  When  a  case  came  to  the  Supreme 
Court  involving  a  corporation  having  a  charter  both  from  Ohio  and  Indiana,  the  Court 
held,  in  effect,  that  a  legal  entity  had  been  created  in  each  state  so  that  in  suits  between 
the  corporation  and  citizens  of  each  of  the  two  states,  the  federal  courts  had  no  juris- 
diction at  all.  Multiple  incorporation,  therefore,  instead  of  aiding  the  corporation  in 
securing  access  to  the  federal  courts,  constituted  a  barrier.  See  Ohio  and  Mississippi 
Railroad  Co.  v.  Wheeler,  1  Black  86  (1862). 
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HOSTILITY  TO  CORPORATIONS 

In  the  meantime,  hostility  to  corporations  sprang  up  at  various 
points  for  various  reasons,  giving  rise  to  other  constitutional  decisions 
than  those  having  to  do  with  the  jurisdiction  of  federal  courts.  Rail- 
road corporations  and  others  used  blatantly  unscrupulous  methods  of 
securing  from  state  legislatures  the  charter  and  legislative  provisions 
which  they  sought.  Corporations  were  managed  oftentimes  with 
callous  disregard  for  the  welfare  of  the  people  whom  their  activities 
affected.  The  body  of  corporation  law  in  each  of  the  states  was  not 
yet  adequate  for  the  protection  of  the  rights  of  stockholders,  with  the 
result  that  many  of  them  were  defrauded  or  otherwise  suffered  at  the 
hands  of  the  management.  It  is  not  surprising  that  people  who  had 
sanctioned  loans  or  grants  from  the  states,  or  grants  of  exemption 
from  taxation,  sought  to  have  those  privileges  withdrawn. 

The  result  was  a  series  of  new  cases  having  to  do  with  the  contract 
rights  of  corporations.47  The  Supreme  Court  adhered  to  the  position, 
which  it  had  taken  in  the  Dartmouth  College  case,  that  a  charter  was 
a  contract  and  was  protected  by  the  contract  clause  of  the  Constitu- 
tion. It  adhered  also,  however,  to  the  position  taken  in  the  Charles 
River  Bridge  case  that  the  rights  conveyed  by  charter  were  to  be  in- 
terpreted narrowly.  In  applying  the  principles  to  particular  cases, 
the  justices  disagreed  widely.  They  varied  all  the  way  from  the 
position  of  Justice  Daniel,  who  was  hostile  both  to  the  development 
of  corporate  enterprise  and  to  the  broad  interpretation  of  the  Consti- 
tution, to  that  of  Justice  McLean,  who  had  become  the  successor  to 
Justice  Story  in  his  advocacy  of  broad  interpretation  of  the  Constitu- 
tion. Certain  cases  came  up  from  Ohio,  where,  in  order  to  encourage 
the  business  of  banking,  various  privileges,  including  exemption  from 
taxation,  had  been  given  by  the  legislature.  The  legislature  had  sub- 
sequently sought  to  exercise  the  power  of  taxation,  and  counsel  for  the 
state  contended  that  a  legislature  had  no  power  to  bar  its  successoi 
from  the  exercise  of  the  taxing  power.  The  Supreme  Court  had  to 
examine,  not  merely  the  constitutional  principle,  but  also  the  ques- 
tion whether  the  exemptions  from  taxation  were  in  such  a  form  as  to 
constitute  contracts.  The  positions  of  the  justices  differed  from  case 
to  case.  The  constitutional  argument  was  well  phrased  by  Chief 
Justice  Taney: 

There  are,  undoubtedly,  fixed  and  immutable  principles  of  justice, 

sound  policy  and  public  duty,  which  no  state  can  disregard  without 

47  For  discussion  sec  Warren,  Supreme  Court  in  United  States  History  (rev.  ecL,  2  voU« 
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eerious  injury  to  the  community,  and  to  the  individual  citizens  who 
compose  it.  And  contracts  are  sometimes  incautiously  made  by  states 
as  well  as  individuals;  and  franchises,  immunities,  and  exemptions 
from  public  burdens  improvidcntly  granted.  But  whether  such  con- 
tracts should  be  made  or  not,  is  exclusively  for  the  consideration  of  the 
state.  It  is  the  exercise  of  an  undoubted  power  of  sovereignty  which 
has  not  been  surrendered  by  the  adoption  of  the  Constitution  of  the 
United  States,  and  over  which  this  Court  has  no  control.  For  it  can 
never  be  maintained  in  any  tribunal  in  this  country  that  the  people 
of  a  state,  in  the  exercise  of  the  powers  of  sovereignty,  can  be  re- 
strained within  narrower  limits  than  those  fixed  by  the  Constitution 
of  the  United  States,  upon  the  ground  that  they  may  make  contracts 
ruinous  or  injurious  to  themselves.  The  principle  that  they  are  the 
best  judges  of  what  is  for  their  own  interest  is  the  foundation  of  our 
political  institutions.48 

Corporations  continued  to  multiply  in  number  and  in  size.  More 
and  more  of  the  business  enterprise  of  the  country  was  conducted  by 
them.  State  legislation  was  enacted  for  their  government  and  protec- 
tion and  for  the  purpose  of  restrictive  regulation.  While  seeking 
every  economic  and  legal  advantage,  they  resisted  control  in  the  in- 
terest of  society,  as  well  as  legislation  that  was  obviously  discrim- 
inatory against  them.  Prior  to  the  Civil  War,  the  power  of  the 
federal  government  to  protect  them  from  state  interference  was  lim- 
ited. Afterward  the  adoption  of  the  Fourteenth  Amendment  pro- 
vided a  constitutional  basis  for  a  broad  extension  of  federal  protec- 
tive power  through  the  judiciary.  The  utilization  of  the  constitu- 
tional amendment  for  this  purpose  is  a  part  of  the  constitutional  story 
of  the  later  years. 
-Ohio  Life  Insurance  anrl  Triwt  Co.  v.  Oebolt.  16  Howard  415,  428-429  (1854). 


CHAPTER  12 


PROBLEMS  OF  SLAVERY 


No  SUBJECT  in  the  constitutional  history  of  the  United  States  has  re- 
ceived more  attention  than  that  of  slavery.  The  reason  is  not  far  to 
seek.  Concern  for  the  preservation  of  slavery  furnished  the  driving 
power  back  of  theories  of  state  rights  and  of  limitation  upon  the 
power  of  the  federal  government  which  for  many  decades  hampered 
the  expansion  of  federal  power.  Concern  for  the  protection  of  slavery 
entered  into  the  interpretation  of  the  commerce  clause  of  the  Consti- 
tution, of  clauses  having  to  do  with  the  rights  of  citizenship,  and  ot 
other  important  constitutional  provisions.  The  clash  of  interest  be- 
tween slavery  and  non-slavery  groups  brought  on  the  crisis  of  a  civil 
war  which  threatened  the  complete  destruction  of  the  American  con- 
stitutional system. 

Although  clashes  of  interest  have  been  perennial  in  American  his- 
tory, and  many  groups  have  worked  out  constitutional  theories  to 
justify  their  programs,  the  slavery  controversy  was  unique  in  that  the 
existence  of  a  powerful  interest  coincided  also  with  territorial  cleav- 
ages. Struggles  between  capital  and  labor,  between  rural  and  urban 
interests,  and  between  producers  and  distributors  take  place  through- 
out the  entire  country.  Slavery,  however,  proved  profitable  only  in 
the  South.  Only  in  the  South  were  conditions  such  that  slaves  could 
be  used  profitably  as  a  means  of  large-scale  production.  Only  in  the 
South,  therefore,  was  a  major  segment  of  property  represented  by 
ownership  in  slaves.  Differences  in  property  are  accompanied  inev- 
itably by  differences  in  ways  of  life  and  in  moral  conduct.  The 
steady  expansion  of  the  area  of  the  United  States  in  which  slavery 
was  not  likely  to  prove  profitable  made  it  clear  that  people  from 
slave  areas  were  to  be  in  the  minority  as  far  as  the  United  States  as  a 
whole  was  concerned.  A  minority  with  interests  likely  to  be  affected 
almost  inevitably  distrusts  the  expansion  of  the  powers  of  the  federal 
government  and  clamors  for  the  rights  of  local  area*  where  the  in- 
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terests  involved  can  mold  the  activities  of  government.  It  is  not 
surprising  that,  as  the  conflict  sharpened  between  slavery  and  non- 
slavery  interests,  spokesmen  of  the  South  picked  up  the  doctrines  ol 
the  Virginia  and  Kentucky  Resolutions  and  the  secessionist  attitude 
manifested  by  New  England  states  from  time  to  time,  and  worked  out 
doctrines  of  the  powers  of  the  states  to  nullify  actions  of  the  federal 
government  encroaching  upon  what  were  alleged  to  be  the  spheres 
of  state  authorities. 

In  connection  with  the  drafting  of  the  Constitution,  the  subject  ol 
slavery  was  involved  at  four  important  points.  Southern  representa 
tives  feared  that  by  the  levying  of  poll  taxes  the  federal  government 
might  discriminate  against  slavery  and  against  the  South.  In  measur- 
ing representation  in  the  federal  government,  they  wished  slaves  to  be 
counted  along  with  citizens.  They  objected  to  interference  with  the 
importation  of  slaves  into  the  United  States.  They  sought  a  consti- 
tutional provision  which  would  make  possible  the  recapture  of  slaves 
who  had  fled  to  other  states. 

As  to  the  levying  of  direct  taxes,  a  compromise  was  worked  out.  It 
was  provided  that  such  taxes  must  be  apportioned  among  the  several 
states  according  to  population.1  This  solution  made  it  impossible  to 
raise  any  major  proportion  of  federal  revenue  by  taxing  a  kind  of 
property  which  existed  in  only  one  section  of  the  country.  The 
arrangement  was  somewhat  less  than  a  complete  victory  for  the  South, 
however,  since  by  compromise  it  was  provided  that,  in  determining 
the  basis  of  representation  and  taxation,  only  three-fifths  of  the  slaves 
were  to  be  counted.*  As  to  fugitive  slaves,  the  Constitution  provided 
that  no  state  into  which  they  had  fled  might  set  them  free,  but  that 
they  should  be  delivered  up  on  claim  of  the  owners."  As  to  the  fourth 
point,  it  was  provided  that  the  importation  of  slaves  should  not  be 
prohibited  prior  to  the  year  1808.* 

A  Fugitive-Slave  Act  was  passed  in  1793  with  little  opposition.1  The 
act  prescribed  the  procedure  for  the  recovery  of  fugitive  slaves  and 
punishment  for  persons  aiding  such  slaves  to  escape.  Pursuant  to  the 
act,  many  fugitives  who  had  reached  free  territory  were  recaptured 
and  taken  back  to  their  owners,  but  abolitionists,  individually  or 
through  organized  machinery  which  came  to  be  known  as  the  Under- 
ground Railroad,  continued  to  aid  fugitives  to  escape  northward. 
There  was  abuse  in  the  other  direction  in  that,  under  the  cover  ol 

1  Article  I,  Section  2,  Clause  3.          *lbid.  •  Article  IV,  Section  2,  Clause  2. 

•  Article  I,  Section  9,  Clause  1.  '1  Scat.  502. 
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recapturing  fugitive  slaves,  many  free  Negroes  in  the  northern  states 
were  seized  and  taken  southward  as  slaves.  In  1842,  as  discussed 
below,  the  Supreme  Court  held  that  the  state  had  the  power  to  with- 
hold all  governmental  facilities  from  use  in  connection  with  the  re- 
capture of  fugitive  slaves,  thereby  necessitating  a  further  development 
of  federal  machinery  for  that  purpose.0 

In  his  annual  message  of  December,  1806,  President  Jefferson 
called  attention  to  the  approach  of  the  time  when  Congress  might 
constitutionally  prohibit  "all  further  participation  in  those  violations 
of  human  rights  which  have  been  so  long  continued  on  the  unoffend- 
ing inhabitants  of  Africa,  and  which  the  morality,  the  reputation,  and 
the  best  interests  of  our  country  have  long  been  eager  to  proscribe."  7 
The  proposal  gave  rise  to  the  first  bitter  congressional  controversy 
over  legislation  affecting  slavery.  For  varied  reasons,  a  majority  of 
the  members  of  Congress  favored  the  prohibition  of  the  importation 
of  slaves.  For  equally  varied  reasons,  however,  they  could  not  agree 
as  to  what  should  be  done  with  Negroes  illegally  landed  within  the 
territory  of  the  United  States.  Negro  savages  from  the  heart  of 
Africa  might  create  serious  problems  if  turned  loose  among  the  free 
inhabitants  of  the  United  States.  On  the  other  hand,  abolitionists 
objected  to  an  arrangement,  as  originally  contemplated,  whereby 
these  Negroes  were  to  be  forfeited  to  the  United  States  and  sold  into 
slavery.  Returning  them  to  Africa  seemed  highly  impracticable.8 
Congress  compromised  by  enacting  a  measure  that  prohibited  the 
slave  trade,  but  directed  that  federal  officers  should  "be  governed  by 
the  provisions  of  the  laws,  now  existing,  of  the  several  states  prohib- 
iting the  admission  or  importation  of  any  Negro,  mulatto,  or  other 
person  of  color/'  * 

The  trade  was  profitable,  and  it  continued  in  spite  of  the  prohibi- 
tory statute.  Congress  enacted  amendatory  measures,  one  of  which 
defined  the  trade  as  piracy  and  prescribed  the  penalty  of  death.1' 
Even  so,  daring  raiders  continued  to  capture  able-bodied  members 
of  African  tribes  and  smuggle  them  into  the  United  States  under 
grossly  brutal  conditions.  Evidence  sufficient  to  bring  about  con- 
viction was  hard  to  secure.  It  was  not  until  1862,  in  the  midst  of 

•Pligg  v.  Pennsylvania,  16  Peters  539   (1842). 
T  Messages  and  Papers  of  the  Presidents,  I,  396. 

•For  discussion  see  Henry  Adams,  History  of  the  United  States  of  America   (9  vols, 
1889-1891),  III,  356  ff. 
•2Stat.  205,  ?Q6 
»3  Scat.  600 
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the  Civil  War,  that  a  man  was  convicted  and  hanged  for  participa- 
tion in  the  importation  of  slaves." 

THE   MISSOURI   COMPROMISE 

Important  and  irritating  as  they  were,  the  problems  of  the  im- 
portation of  slaves  and  of  the  control  of  the  slave  trade  in  other  parts 
of  the  world  than  in  the  United  States  were  not  fundamental  mat- 
ters. They  could  not  compare  in  importance,  for  example,  with  the 
question  whether  the  exclusion  of  slavery  should  be  made  a  condi- 
tion of  admission  of  particular  states  into  the  Union.  The  admis- 
sion of  new  states  to  the  Union  might  easily  determine  the  balance 
of  control  in  the  federal  government.  For  this  reason  eastern  and 
northern  interests  vainly  opposed  the  admission  of  new  states  from 
the  Louisiana  Purchase. 

The  state  of  Louisiana  was  created  in  that  area  in  1812.  The 
second  to  seek  admission  was  Missouri.  The  total  number  of  states 
in  the  Union  at  the  time  of  the  contest  over  Missouri  was  twenty-two, 
of  which  eleven  were  slave  and  eleven  were  free.  The  contest,  there- 
fore, became  a  major  political  battle  in  American  history.  It  began 
in  1818  with  the  petition  of  Missouri  for  admission  to  statehood.1* 
Representatives  from  the  North  insisted  that  Missouri  should  be 
admitted  only  under  condition  that  slavery  should  be  forbidden. 
Southern  representatives  contended  that  Congress  had  no  power  to 
place  discriminatory  restrictions  upon  any  new  state  admitted  to  the 
Union.  If  a  state  was  admitted,  it  possessed  thereafter  all  the  powers 
possessed  by  the  original  states.  The  question  was  closely  related 
to  the  question  of  the  power  of  Congress  over  slavery  in  the  terri- 
tories. At  this  time  it  seems  to  have  been  generally  believed  that, 
whatever  the  power  of  Congress  over  slavery  in  the  states,  its  power 
over  the  subject  in  the  territories  was  not  to  be  doubted.  The 
division  in  Congress  was  close,  and  Missouri  might  have  faced  an 
indefinite  deadlock  had  not  Maine  aLo  sought  admission  to  the 
Union  at  this  time,  under  conditions  which  made  haste  desirable  from 
the  point  of  view  of  northern  interests.  Southern  representatives 
opposed  the  admission  of  Maine  until  Missouri  was  admitted  without 
restriction  as  to  slavery. 

"John  G.  Nicolay  and  John  Hay,  Abraham  Lincoln,  A  History   (10  vols.,  1909),  VI,  99 
u  For  an  account  of  the  contiovcrsy  see  James  A.  Woodburn,  "The  Historical  Sig 

nilicance  of   the   Missouri   Compromise,"  Annual  Report   of   the  American   Hvttorica, 

Association  for  1S93,  pp.  251  ff. 
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Congi  ess  finally  reached  what  was  known  as  the  Missouri  Com 
promise.  Maine  was  admitted  to  the  Union,  obviously  to  join  the 
ranks  of  the  free  states.  Missouri  was  to  be  admitted  without  restric- 
tion as  to  slavery  with  the  result  of  providing  an  additional  slave 
state.  In  the  remainder  of  the  territory  purchased  from  France,  how- 
ever, which  lay  north  of  the  southern  boundary  of  Missouri,  slavery 
and  involuntary  servitude  were  declared  to  be  forever  prohibited.11 
The  compromise  quieted  the  turbulence  of  the  struggle,  but  left  the 
alignment  of  slavery  and  anti-slavery  forces  clearer  than  ever  before. 
On  its  face,  it  seemed  to  have  solved  the  problem.  Actually  it  merely 
postponed  the  conflict.  Missouri  was  the  only  state  then  ready  for 
admission  from  the  territory  purchased  from  France.  As  to  the  ex- 
clusion of  slavery  from  the  northern  part  of  the  territory,  the  South 
made  its  concession  with  reference  to  territory  not  yet  settled. 

The  agreement  seems  to  have  been  thought  of  as  something  in  the 
nature  of  a  compact;  yet  it  had  no  status  beyond  that  of  an  ordinary 
statute  which  was  subject  to  change  by  Congress  at  any  time.  Fur- 
thermore, although  the  statute  provided  that  slavery  should  be  for- 
ever prohibited  in  the  territory  described,  it  did  not  solve  the  prob- 
lem as  to  whether  Congress  had  power  to  enforce  the  restriction 
upon  any  portion  of  the  territory  admitted  to  the  Union  as  a  state. 
Many  people  were  convinced  that  Congress  had  no  such  power,  and 
they  argued  along  lines  that  the  Supreme  Court  of  the  United  States 
subsequently  followed.  In  a  sense,  therefore,  the  Missouri  Com- 
promise meant  a  victory  for  the  North  in  the  admission  of  Maine  and 
for  the  South  in  the  admission  of  Missouri,  with  an  armistice  as  to 
the  admission  of  other  states.  It  was  not  until  the  crisis  became 
really  acute  that  the  more  extreme  southern  representatives  began  to 
insist  that  Congress  had  no  power  to  exclude  slavery  even  from  the 


NULLIFICATION 

Southern  statesmen  insisted  that  the  problems  of  slavery  were  local 
problems  and  ought  not  to  be  discussed  in  the  national  forum.  This 
attitude  accounts  in  part,  no  doubt,  for  the  fact  that  the  theory  of 
nullification,  worked  out  by  South  Carolina  spokesmen,  was  an- 
nounced in  terms  of  the  struggle  over  the  tariff  rather  than  in  con- 

»$SUt.  545,  548. 

"  For  an  account  of  the  discussion  of  the  Missouri  Compromise  in  the  Monroe  cabinet 
see  Memoir*  of  John  Quinry  Adams  (12  vols.,  1874-1877),  V,  5  ff. 
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nection  with  slavery.  Calhoun  and  other  southern  leaders  had  been 
for  a  time  friendly  toward  the  protective  tariff  as  a  method  of  securing 
the  entrenchment  of  American  industry.  After  1816,  however,  the 
level  of  protection  was  increased  from  time  to  time,  throwing  heavy 
burdens  upon  consumers  of  goods  produced  abroad  or  of  goods  pro- 
duced in  successful  competition  with  foreign-made  goods.  The  anti- 
protection  faction  gained  control  in  South  Carolina  politics,  and  Cal- 
houn shifted  his  ground  to  retain  his  position  of  leadership.  Calhoun 
worked  out  a  body  of  constitutional  doctrine  justifying  the  right  of 
the  states,  through  conventions,  to  nullify  acts  of  the  federal  govern- 
ment.u  The  doctrine  was  accepted  by  the  government  of  his  state. 
It  was  given  wide  publicity  and  became  the  center  of  the  Webster- 
Hayne  debate  of  1830  in  the  United  States  Senate.1*  The  discussion 
was  recognized,  not  as  a  matter  of  abstract  doctrine,  but  as  carrying 
a  threat  of  actual  disunion.  The  Tariff  Act  of  1832  made  no  im- 
portant concession  to  the  South.  South  Carolina  organized  a  con- 
vention to  consider  the  relation  of  the  state  to  the  new  law.  In 
November,  1832,  the  convention  passed  the  famous  Nullification 
Ordinance.  The  ordinance  declared  the  tariff  laws  of  1828  and  1832 
unconstitutional  and  not  binding  on  the  state.  It  prohibited  appeal 
to  the  Supreme  Court  of  the  United  States  in  cases  arising  under  the 
ordinance  and  required  state  officials  to  take  an  oath  of  obedience  to 
the  ordinance.  It  took  the  position  that  an  attempt  at  coercion  on 
the  part  of  the  United  States  would  absolve  the  state  from  allegiance 
to  the  Union  and  leave  it  a  separate  sovereign  state. 

Andrew  Jackson  denounced  the  doctrine  of  nullification,  calling 
attention  to  the  fact  that  the  government  of  the  United  States  was  a 
government  based  on  a  confederation  of  perpetual  Union  which  was 
made  "more  perfect"  by  the  present  Constitution."  There  was  doubt 
as  to  the  exact  method  to  be  followed  if  nullification  was  to  be  met 
by  force,  but  it  was  clear  from  the  beginning  that  submission  was  out 
of  the  question.  On  December  10,  1832,  Jackson  issued  his  famous 
Proclamation  on  Nullification.1"  He  declared  that  the  doctrine  of  a 

"See  Calhoun'i  "Exposition"  in  The  Works  of  John  C.  Calhoun  (Cralld  ed.,  6  vols., 
1854-1861),  VI,  1  ff.  See  also  Charles  M.  Wiltse,  "Calhoun's  Democracy,"  Journal  o} 
Politics,  III  (May,  1941),  210-223,  Andrew  C.  McLaughlin,  A  Constitutional  History  of 
the  United  States  (1935),  chapter  XXXIII,  and  Homer  C.  Hockett,  The  Constitutional 
History  of  the  United  States,  II  (1939),  chapters  II  and  III. 

16  For  discussion  of  the  Webster-Hayne  debate  see  Claude  M.  Fuess,  Daniel  Webster 
^1930);  Henry  Cabot  Lodge,  Daniel  Webster   (1883),  chapter  VI. 

17  For  the  story  of  Jackson  and  nullification  see  John  Spencer  Bassett,  Life  of  Andrru 
Jackson  (rev.  ed.,  2  vols.,  1916),  II,  chapter  XXVI. 

"Messages  and  Papers  of  the  Presidents,  III,  1205. 
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state  veto  upon  the  laws  of  the  Union  carried  with  it  internal  evi 
dence  of  its  impracticable  absurdity  and  that,  as  our  constitutional 
history  proved  abundantly,  it  would  have  been  repudiated  with  indig- 
nation had  it  been  proposed  as  a  feature  of  our  government.  When 
South  Carolina  continued  preparations  to  prevent  the  enforcement  ol 
the  federal  revenue  laws,  Jackson  asked  Congress  to  enact  supporting 
legislation  to  make  their  enforcement  possible.  Congress  passed  the 
so-called  ''force  bill,"  but  enacted  at  the  same  time  a  compromise 
measure  for  the  gradual  reduction  of  the  tariff.  Accepting  the  com- 
promise, the  South  Carolina  convention  reassembled  and  repealed  the 
ordinance  nullifying  the  tariff  laws,  while  at  the  same  time  it  at- 
tempted to  save  face  by  the  enactment  of  another  ordinance  nullify- 
ing the  force  bill. 

The  compromise  averted  the  necessity  of  using  the  military  power 
of  the  federal  government  to  combat  the  nullifying  efforts  of  a  state. 
Although  the  intention  of  the  administration  to  use  such  force,  if 
necessary,  was  apparent,  spectators  did  not  forget  that  South  Caro- 
lina's threat  had  the  effect  of  bringing  about  modification  of  objec- 
tionable federal  legislation.  If  such  a  threat  might  be  successful  once, 
it  might  be  successful  again.  Whatever  the  attitude  toward  the  fine- 
spun doctrines  of  Calhoun,  the  experience  provided  an  object  lesson 
in  terms  of  which  one  or  more  states  were  able  to  force  their  will  upon 
the  whole.  The  issue  did  not  again  become  important  as  far  as  the 
tariff  was  concerned,  but  the  groundwork  was  laid  for  resistance  to 
federal  policy  with  respect  to  slavery  which  might  be  offensive  to 
southern  interests. 

FUGITIVE  SLAVES  —  PRIGG  V.  PENNSYLVANIA 

It  was  inevitable  that  many  problems  connected  with  slavery  should 
find  their  way  to  the  Supreme  Court.  Among  the  important  cases 
was  that  of  Prigg  v.  Pennsylvania,19  decided  in  1842,  which  had  to  do 
with  a  law  of  Pennsylvania  concerning  the  recovery  of  fugitive  slaves. 
Although  Congress  had  passed  a  fugitive-slave  law  in  1793,  the  fed- 
eral act  did  not  cover  all  the  details  of  recapture.  In  states  where 
abolitionist  sentiment  was  strong,  it  often  proved  difficult  to  recover 
fugitives  even  where  title  was  clear.  Local  legislation  was  admin- 
istered in  such  a  way  as  to  give  aid  to  escaping  Negroes.  Jury  trial 
was  required  in  some  instances  to  determine  whether  or  not  the 
Dwner  was  entitled  to  the  property  in  question.  If  the  members  of 

» 16  Peters  539  (1842). 
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the  jury  were  opposed  to  slavery,  it  was  often  exceedingly  difficult  foi 
the  owner  to  make  a  case.  On  the  other  hand,  abuses  were  often  com- 
mitted at  the  opposite  extreme,  and  free  Negroes  in  free  states  were 
kidnapped  into  slavery  under  the  cover  of  recapturing  fugitive  slaves. 
People  from  the  slave  states  had  complained  of  the  difficulty  of  getting 
their  property  out  of  Pennsylvania.  In  1826,  the  Pennsylvania  legis- 
lature enacted  a  law  intended  to  prevent  the  capture  of  Negroes  not 
legally  owned,  but  to  provide  machinery  whereby  lawful  owners 
might  make  their  claims  effective.  Evidence  of  ownership  was  to  be 
presented  to  a  magistrate,  who  was  to  direct  that  the  Negro  be  brought 
before  him.  It  the  magistrate  was  convinced  that  the  claim  was  well 
founded,  he  was  to  issue  a  certificate  authorizing  the  removal  of  the 
Negro  from  the  state. 

The  case  which  reached  the  Supreme  Court  involved  a  Negress 
who  had  escaped  from  her  owner  in  Maryland  and  fled  into  Pennsyl- 
vania. The  owner  sent  Edward  Prigg  to  capture  her  and  a  child 
born  to  her  after  her  escape.  Pursuant  to  the  Pennsylvania  law, 
Prigg  took  the  Negroes  before  the  magistrate.  The  magistrate, 
whether  because  of  abolitionist  sympathies  or  inadequacy  of  the  proof 
of  ownership,  refused  to  authorize  the  removal,  whereupon  Prigg 
seized  the  Negroes  and  took  them  into  Maryland  without  a  certificate. 
Both  Pennsylvania  and  Maryland  were  eager  to  remove  the  friction 
between  the  two  states.  Amicable  arrangements  were  made  for  a  suit 
to  determine  the  constitutionality  of  the  Pennsylvania  law.  Prigg 
submitted  to  trial.  He  was  found  guilty;  and  the  case  was  brought 
before  the  Supreme  Court  of  the  United  States. 

The  Supreme  Court  held  the  Pennsylvania  law  unconstitutional 
In  so  far  as  the  holding  was  based  on  the  fact  that  the  Pennsylvania 
law  was  in  some  respects  in  conflict  with  the  federal  fugitive-slave  law, 
all  members  of  the  Court  were  agreed.  The  majority  of  the  Court 
went  further,  however.  Justice  Story,  speaking  for  the  Court,  declared 
that  since  the  Constitution  gave  to  the  federal  government  the  power 
to  deal  with  fugitive  slaves,  that  power  was  thereby  withdrawn  from 
the  states.  The  states  could  not  pass  laws  on  the  subject  even  if  no 
conflict  with  federal  laws  was  involved.  They  could  not  even  take 
action  in  aid  of  the  federal  program.  All  this  was  exceedingly  em- 
barrassing to  the  slavery  interests,  who  were  nominal  beneficiaries  of 
the  decision.  Story  went  further  to  express  doubt  as  to  whether  state 
officers  could  be  required  to  enforce  federal  fugitive-slave  laws  and 
whether  the  states  were  required  to  provide  the  means  for  making 
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such  laws  effective.  If  this  was  true,  the  federal  government  might 
be  compelled  to  provide,  for  the  enforcement  of  its  legislation,  full 
equipment  all  the  way  from  police  officers  and  magistrates  to  places 
of  incarceration. 

A  minority  of  the  Court  rejected  this  contention.  Chief  Justice 
Taney  wrote  a  concurring  opinion  which  held  that  the  Constitution 
did  not  prohibit  state  legislation  protecting  property  rights  in  fugitive 
slaves.  The  federal  fugitive-slave  law  assumed  the  co-operation  of 
state  officers,  he  declared,  and  would  be  ineffective  without  it,  since 
there  were  not  enough  federal  officers  available  for  the  execution  of 
its  provisions.  He  argued  in  favor  of  the  constitutionality  of  such 
state  laws  as  those  of  Maryland  which  provided  for  the  arrest  and 
detention  of  Negroes  passing  through  the  state  if  they  were  unable  to 
give  a  proper  account  of  themselves.  The  purpose  of  the  laws  was 
the  protection  of  the  property  rights  of  the  owners,  which,  he  con- 
tended, was  by  the  Constitution  enjoined  upon  the  state  as  a  duty.  If 
Maryland  were  rendered  unable  to  enforce  such  laws,  her  territory 
must  soon  become  an  open  pathway  for  fugitives  escaping  from  other 
states. 

Justice  Thompson  wrote  an  opinion  agreeing  that  the  burden  of 
responsibility  for  enforcing  the  fugitive-slave  provision  of  the  Con- 
stitution rested  on  the  federal  government.  He  agreed  with  Taney, 
however,  that  the  states  might  legislate  concerning  fugitive  slaves  as 
long  as  their  laws  did  not  conflict  with  those  of  Congress.  McLean 
wrote  a  long  opinion  concurring  with  Story  on  many  points,  but  em- 
phasizing the  power  of  states  to  prevent  the  seizure  of  free  Negroes 
under  the  pretense  of  capturing  fugitive  slaves.  He  agreed  with 
Story  that  state  officers  were  under  no  obligation  to  aid  in  enforcing 
the  federal  act.  Wayne  also  agreed  with  Story,  but  wrote  a  long 
opinion  of  his  own,  emphasizing  the  fact  that  much  state  legislation 
nominally  in  aid  of  the  recovery  of  slaves  actually  operated  as  a  hin- 
drance. Daniel  wrote  an  opinion  largely  in  agreement  with  that  of 
Taney. 

THE  COMPROMISE  OF  1850 

When  the  northern  states  learned  from  the  Supreme  Court  in  the 
Prigg  case  that  they  were  under  no  obligation  to  aid  in  the  enforce- 
ment of  the  fugitive-slave  law,  a  number  of  them  enacted  "personal- 
liberty  laws"  by  which  the  support  of  state  officials  and  the  use  of 
state  jails  and  other  property  were  denied  to  the  federal  government 
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and  to  the  alleged  owners  of  fugitive  slaves.  The  southern  states  im- 
mediately started  agitation  for  amendments  which  would  make  the 
federal  fugitive-slave  law  adequate  to  their  needs.  The  movement 
for  such  legislation  was  entangled  with  the  controversy  over  the  acqui- 
sition of  new  territory  and  the  admission  of  new  states  to  the  Union. 
After  much  controversy,  Texas,  a  slave  area,  was  admitted  as  a  state 
in  1845  by  joint  resolution  of  Congress,  after  failure  to  secure  ap- 
proval of  a  treaty  by  two-thirds  of  the  Senate.  The  resultant  war 
with  Mexico  brought  to  the  Union  an  additional  expanse  of  territory 
reaching  from  Texas  to  the  Pacific  Ocean.  Oregon  Territory  was 
acquired  in  1848.  The  new  acquisition  carried  the  threat  of  conflict 
by  disturbing  the  balance  between  the  slave  and  the  free  states  sanc- 
tioned by  the  Missouri  Compromise.  Northern  interests  supported 
what  was  known  as  the  Wilmot  Proviso  to  the  effect  that  no  territory 
acquired  from  Mexico  was  to  harbor  the  institution  of  slavery.  The 
South  refused  to  accept  any  such  arrangement.  California,  a  part  of 
the  Mexican  acquisition,  was  ready  for  admission  to  the  Union  almost 
immediately  after  the  termination  of  the  war.  However,  the  ques 
tion  of  the  status  of  slavery  in  that  state  and  in  other  acquired  terri- 
tory blocked  action  by  Congress.  Southerners  who  thirty  years 
earlier  had  admitted  that  Congress  had  full  power  over  slavery  in  the 
territories  were  now  contending  that  Congress  had  no  power  to  ex- 
clude slavery  from  them. 

After  a  series  of  bitter  struggles,  Congress  reached  what  came  to  be 
known  as  the  Compromise  of  1850.80  Among  its  provisions  was  an 
arrangement  that  California  should  at  once  be  admitted  into  the 
Union.  Territorial  governments  were  to  be  established  for  New 
Mexico  and  Utah,  comprising  the  remainder  of  the  territory  acquired 
from  Mexico,  without  inclusion  of  the  Wilmot  Proviso.  The  Dis- 
trict of  Columbia  was  no  longer  to  be  used  as  a  slave  market  as 
hitherto,  but  slavery  within  the  District  was  not  to  be  prohibited. 
Perhaps  most  important  of  all,  a  more  effective  fugitive-slave  law  was 
to  be  enacted.*1 

The  new  fugitive-slave  law  did  not  attempt  to  coerce  states  or  state 
officers  into  participation  in  the  capture  of  fugitive  slaves,  but  at- 
tempted rather  to  set  up  complete  federal  machinery  for  the  purpose. 
It  provided  for  appointment,  by  the  federal  circuit  courts,  of  com- 
missioners with  authority  to  exercise  the  powers  of  any  justice  of  the 

» James  Ford  Rhodes,  History  of  the  United  States  (8  vols.,  1893-1917),  I,  172  173. 
•9  Stat.  462. 
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peace  or  other  magistrate  of  the  United  States  and  with  jurisdiction 
in  cases  involving  fugitive  slaves.  It  required  federal  marshals  and 
deputies  to  aid  in  enforcement  of  the  law.  The  proceeding  was  to  be 
so  devised  as  to  avoid  technical  difficulties  in  the  way  of  the  removal 
of  the  slaves.  The  testimony  of  the  fugitive  was  not  to  be  admitted. 
Abolitionists  of  the  North  were  angered  at  the  adoption  of  the  new 
fugitive-slave  law  and  at  attempted  coercion  by  the  federal  govern- 
ment such  as  they  had  never  before  experienced.  Their  anger  on 
this  subject  merged  with  resentment  on  another  subject;  namely,  the 
repeal  of  the  Missouri  Compromise. 

THE  KANSAS-NEBRASKA  ACT 

That  part  of  the  Louisiana  Purchase  to  the  west  and  north  of 
Missouri,  which  in  1820  had  been  largely  uninhabited,  acquired  con- 
siderable population  in  the  third  of  a  century  which  followed.  When 
the  organization  of  territorial  governments  and  the  admission  of  new 
states  became  imminent,  Southerners  who  had  accepted  the  Missouri 
Compromise  that  slavery  should  be  forever  excluded  from  the  area 
underwent  a  change  of  heart.  They  insisted  that  a  slaveowner  had  a 
right  to  fake  and  hold  his  property  in  any  part  of  the  United  States, 
and  that  Congress  had  no  power  to  exclude  slavery  from  the  terri- 
tories. By  the  Compromise  of  1850,  the  territories  of  Utah  and  New 
Mexico  had  been  established  without  reference  to  slavery,  the  subject 
being  left  to  the  determination  of  the  territorial  governments.  The 
principle,  variously  called  non-intervention,  squatter  sovereignty,  and 
popular  sovereignty,  was  warmly  supported  by  southern  statesmen  as 
the  principle  which  ought  to  rule  in  determining  whether  slavery 
should  exist  in  the  remaining  territories  within  the  Louisiana  Pur- 
chase. Soon  after  the  Compromise  of  1850  had  been  adopted,  Stephen 
A.  Douglas  and  others  started  a  movement  for  the  adoption  of  the 
principle  in  connection  with  a  bill  for  establishment  of  the  territories 
of  Kansas  and  Nebraska.  Northern  statesmen  denounced  as  a  shame- 
ful display  of  bad  faith  the  attempt  to  repeal  the  Missouri  Compro- 
mise. Although  it  stood  only  in  the  form  of  a  statute,  legally  alterable 
by  Congress  at  any  time,  they  claimed  for  it  the  character  of  a  sacred 
compact  forever  binding  upon  the  two  sections  of  the  country.  Under 
the  skillful  leadership  of  Douglas,  the  act  was  passed.  By  this  act, 
therefore,  as  well  as  by  the  new  fugitive-slave  law,  the  political  power 
of  the  South  was  flaunted  in  the  face  of  the  North  and  the  hated 
southern  institution  was  put  on  obnoxious  display.  A  bloody  struggle 
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between  slavery  and  anti-slavery  interests  for  the  colonization  of  Kan- 
sas, and  the  attempt  of  Southerners  to  use  the  newly  established  fed- 
eral machinery  for  the  recapture  of  fugitive  slaves,  brought  the 
country  nearer  and  nearer  to  the  "irrepressible  conflict." 

The  South  won  many  victories  in  struggles  over  congressional 
policies  related  to  slavery.  In  administration  after  administration  the 
South  was  successful  in  maintaining  in  the  presidency  men  not  wholly 
unsympathetic  toward  the  southern  cause.  Yet,  in  spite  of  the  en- 
forcement of  the  principle  of  popular  sovereignty  upon  the  territories, 
the  time  was  in  prospect  when  anti-slavery  states  and  anti-slavery 
people  would  outnumber  the  sponsors  of  slavery.  At  some  time, 
sooner  or  later,  an  anti-slavery  Congress  would  be  chosen  and  an 
abolitionist  would  occupy  the  office  of  President.  What  would  hap- 
pen then?  Sober  statesmen  of  the  Old  South  longed  for  assurance  that, 
once  the  South  became  the  object  of  majority  aggression  from  the 
North,  the  section  would  leave  the  Union.  There  was  much  talk  of 
secession  when,  in  1856,  the  election  of  John  Charles  Fremont,  the 
presidential  candidate  of  the  newly  organized  Republican  party,  was 
in  prospect.  Chief  Justice  Taney,  doubtless  reflecting  the  sentiment 
of  many  southern  leaders,  lamented  the  probability  that  the  South 
would  not  secede  to  save  itself.  He  predicted  that  the  Constitution 
would  be  trampled  underfoot  through  the  dominance  of  the  minority 
by  the  majority.  The  Union  would  be  one  of  power  and  weakness, 
like  the  union  of  England  and  Ireland,  or  Russia  and  Poland.  The 
South  was  doomed  to  sink  to  a  state  of  inferiority;  and  the  predatory 
power  of  the  North  would  be  exercised  to  gratify  cupidity  and  evil 
passions  without  regard  to  the  principles  of  ihe  Constitution.  Al- 
though many  bold  and  brave  men  of  the  South  would  doubtless 
stand  to  their  arms  if  Fremont  was  elected  or  if  aggression  took  place 
under  Fillmore,  the  candidate  of  the  Know-Nothing  or  American 
party,  they  could  do  nothing  because  of  the  infiltration  of  the  enemy 
into  their  midst.  "I  grieve  over  this  condition  of  things,"  he  wrote, 
"but  it  is  my  deliberate  opinion  that  the  South  is  doomed,  and  that 
nothing  but  a  firm  united  action,  nearly  unanimous  in  every  state, 
can  check  northern  insult  and  northern  aggression.  But  it  seems  this 
cannot  be."  M 

JUDICIAL  ACTION 

It  was  inevitable  that  the  Supreme  Court  should  be  dragged  into 

"Carl  Brent  Swisher,  Roger  B.  Taney   (1935),  p.  493. 
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the  slavery  controversy  again  and  again,  and  that  it  should  be  de- 
nounced as  partisan  by  persons  on  both  sides.  In  1847,  in  Jones  v. 
Van  Zandt,21  the  Court  upheld  the  power  of  the  federal  government 
as  expressed  through  the  fugitive-slave  law  of  1793.  The  last  two 
paragraphs  of  the  opinion,  written  by  Justice  Woodbury  of  New 
Hampshire,  reflected  the  slavery  controversy  as  follows: 

Before  concluding,  it  may  be  expected  by -the  defendant  that  some 
notice  should  be  taken  of  the  argument,  urging  on  us  a  disregard  of 
the  Constitution  and  the  act  of  Congress  in  respect  to  this  subject,  on 
account  of  the  supposed  inexpediency  and  invalidity  of  all  laws  recog- 
nizing slavery  or  any  right  of  property  in  man.  But  that  is  a  political 
question,  settled  by  each  state  for  itself;  and  the  federal  power  over 
it  is  limited  and  regulated  by  the  people  of  the  states  in  the  Constitu- 
tion itself,  as  one  of  its  sacred  compromises,  and  which  we  possess  no 
authority  as  a  judicial  body  to  modify  or  overrule. 

Whatever  may  be  the  theoretical  opinions  of  any  as  to  the  ex- 
pediency of  some  of  those  compromises,  or  of  the  right  of  property  in 
persons  which  they  recognize,  this  Court  has  no  alternative,  while  they 
exist,  but  to  stand  by  the  Constitution  and  laws  with  fidelity  to  their 
duties  and  their  oaths.  Their  path  is  a  straight  and  narrow  one,  to 
go  where  that  Constitution  and  the  laws  lead,  and  not  to  break  both, 
by  traveling  without  or  beyond  them." 

In  spite  of  the  obvious  effort  of  the  Court  to  perform  its  functions 
properly  in  the  case,  it  was  bitterly  denounced  by  the  abolitionists. 
Justice  McLean  deemed  it  necessary  to  write  a  public  letter  defend- 
ing the  members  of  the  Court  against  the  accusations  poured  out  upon 
them.* 

Another  important  case,  Strader  v.  Graham,"  was  decided  in  1851. 
Strader,  a  citizen  of  Kentucky,  enabled  certain  slaves  to  escape  from 
Kentucky,  and  was  made  the  subject  of  a  damage  suit  under  Kentuck) 
laws  by  Graham,  the  alleged  owner,  Strader  contended  that  the 
Negroes  were  not  slaves,  and  that  the  state  law,  therefore,  did  not 
apply  to  his  conduct.  The  Negroes  involved  had  on  earlier  occasions 
been  taken  from  Kentucky  into  Ohio,  where  they  served  as  minstrels. 
Strader  claimed  that  because  of  these  visits  to  Ohio,  which  had  been 
part  of  the  territory  covered  by  the  Ordinance  of  1787  forbidding 

*5  Howard  215.  *lbid.,  p.  231. 

*  Charles  Warren,  The  Supreme  Court  in  United  States  History    (rev.  ed.,  2  vots. 
1926),  II,  156-158. 
« 10  Howard  82. 
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the  existence  of  slavery  in  the  Northwest  Territory,  the  slaves  had  be- 
come free;  and  that  the  Ordinance  of  1787  conferred  jurisdiction 
upon  the  Supreme  Court  in  this  case.  The  Court  held  that,  what- 
ever the  status  of  the  Negroes  while  outside  of  the  state  of  Kentucky, 
they  were  subject  to  the  laws  of  that  state  after  their  return.  There 
was  nothing  in  the  Constitution  of  the  United  States  that  could  in  any 
degree  control  the  law  of  Kentucky  upon  this  subject.  The  condition 
of  the  Negroes,  therefore,  as  to  freedom  or  slavery  after  their  return, 
depended  altogether  upon  the  laws  of  Kentucky  and  could  not  be  in- 
fluenced by  the  laws  of  Ohio.  The  principle  announced  was  an  im- 
portant one,  and  might  have  prevented  a  great  deal  of  strife  had  the 
Court  adhered  to  it  in  the  famous  Dred  Scott  case  decided  six  years 
later. 

The  Court  sought  to  clarify  the  situation  in  another  respect.  The 
Ordinance  of  1787,  it  contended,  had  been  supplanted  by  the  Consti- 
tution. It  had  no  existence  save  as  its  provisions  were  given  new  life 
by  subsequent  acts  of  Congress.  In  the  states  formed  in  the  territory 
such  provisions  of  the  ordinance  as  were  still  observed  owed  theii 
validity  and  authority  to  the  Constitution  of  the  United  States  and 
the  constitutions  and  laws  of  the  respective  states,  and  not  to  the 
authority  of  the  ordinance  of  the  old  Confederation. 

The  decision  bore  evidence  of  sound  judgment,  and  it  seemed  an 
eminent  display  of  self-restraint  on  the  part  of  judges,  some  of  whom 
felt  as  deeply  on  the  issue  of  the  times  as  did  the  most  ardent  patriots 
of  the  North  or  of  the  South.  Yet  again  the  Court  was  criticized  by 
northern  spokesmen  for  a  decision  that  had  the  immediate  effect  of 
supporting  the  cause  of  the  defenders  of  slavery, 

THE  DRED  SCOTT  CASE 

The  Supreme  Court  decision  which  achieved  the  greatest  notoriety 
and  had  the  greatest  effect  upon  the  course  of  events  was  that  handed 
down  in  the  Dred  Scott  case.  The  case  is  discussed  at  length  in  every 
American  history  covering  the  period,  in  every  history  of  the  Constitu- 
tion and  of  the  Supreme  Court,  in  every  biography  of  the  Supreme 
Court  justices  of  the  period,  and  in  most  biographies  of  other  states- 
men of  the  time.  Little  can  be  brought  to  the  story  in  the  way  ot 
sound  interpretation  or  factual  statement  that  has  not  been  presented 
already.  Yet  the  decision  played  such  an  important  part  in  the 
sequence  of  events  that  the  constitutional  history  of  the  period  cannot 
t>e  summarized  without  it. 
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Stripped  of  many  interesting  details,  the  factual  background  was  as 
follows:  A  Negro  named  Dred  Scott  was  held  in  slavery  in  Missouri. 
The  owner  took  him  to  reside  for  a  time  in  the  free  state  of  Illinois, 
which  was  part  of  the  territory  originally  covered  by  the  Ordinance 
of  1787  prohibiting  slavery  in  the  Northwest  Territory.  The  owner 
then  took  him  to  reside  for  an  additional  period  in  what  is  now 
Minnesota,  a  part  of  the  territory  purchased  from  France  in  1803,  in 
which,  according  to  the  Missouri  Compromise,  slavery  was  not  to 
exist.  Thereafter  the  owner  brought  the  Negro  back  to  Missouri. 

Subsequently,  after  a  change  of  ownership  had  taken  place  by  in- 
heritance, Dred  Scott  brought  suit  for  his  freedom  in  a  local  Missouri 
court,  claiming  to  be  entitled  to  it  because  of  periods  of  residence  in 
free  territory.  Scott  obtained  a  verdict.  The  owner  appealed  to  the 
state  supreme  court,  which  reversed  the  decision  of  the  lower  court, 
following  the  recent  Supreme  Court  decision  in  Strader  v.  Graham. 
According  to  that  decision,  the  status  of  the  Negro  was  determined  by 
the  law  of  the  state  where  he  now  resided,  rather  than  by  the  fact  that 
he  had  previously  spent  some  time  in  tree  tetritory. 

Persons  aiding  Dred  Scott  in  the  matter  refused  to  accept  defeat 
with  this  decision.  They  devised  a  method  to  bring  a  new  case  be- 
fore a  federal  court  to  determine  there  the  question  of  the  Negro's 
right  to  freedom.  They  sought  to  establish  the  jurisdiction  of  the 
United  States  circuit  court  in  Missouri  by  arranging  a  fictitious  sale 
of  the  Negro  to  a  citizen  of  the  state  of  New  York.  They  hoped  that 
Scott,  bringing  a  suit  as  a  citizen  of  Missouri  against  a  citizen  of  New 
York,  would  be  heard  on  the  assumption  that  the  case  was  between 
citizens  of  different  states  —  a  constitutional  ground  for  the  exercise 
of  federal  jurisdiction.  Counsel  for  the  alleged  owner  filed  in  the 
case  what  was  known  technically  as  a  plea  in  abatement  to  the  juris 
diction  of  the  court,  a  plea  which  was  the  subject  of  endless  discussion 
in  the  ensuing  months  and  years.  It  was  contended  that  the  court 
had  no  jurisdiction  in  the  case  because  a  Negro  who  had  been  a  slave 
could  not  be  a  citizen  of  a  state  in  the  sense  in  which  the  term  "cit- 
izen0 was  used  in  the  Constitution  to  give  the  federal  court  jurisdic- 
tion in  suits  between  citizens  of  different  states.  The  inability  to  be 
a  citizen  was  said  to  be  due,  not  merely  to  the  fact  that  the  Negro  had 
been  a  slave,  but  also  to  the  fact  that  Negroes  in  the  United  States 
were  as  a  whole  a  degraded  people  who  had  not  been  generally  ac- 
cepted as  a  part  of  the  body  of  citizens.  The  federal  court  in  Missouri 
overruled  the  plea  in  abatement,  however,  and  the  case  was  argued 
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on  its  merits  before  a  jury.  The  judge  instructed  the  jury  that  on 
the  facts  the  Negro  was  not  entitled  to  his  treedom,  and  the  jury  so 
decided.  A  writ  of  error  was  sued  out  in  the  Supreme  Court  of  the 
United  States. 

The  Dred  Scott  case  was  first  argued  before  the  Supreme  Court  in 
February,  1856.  Rumors  and  speculation  varied  considerably  as  to 
the  decision  likely  to  be  reached.  Some  thought  the  Court  would 
take  a  sate  position,  following  the  precedent  established  in  Strader  v. 
Graham,  and  hold  that,  whatever  the  status  oi  Dred  Scott  while  out- 
side the  state  of  Missouri,  his  status  after  his  return  to  that  state  was 
dependent  upon  Missouri  laws  as  interpreted  by  Missouri  courts. 
Others  hoped  that  the  Supreme  Court  would  go  farther.  Abolition- 
ists continued  to  denounce  what  they  regarded  as  bad  faith  on  the  part 
of  the  South  in  bringing  about  repeal  of  the  Missouri  Compromise. 
Some  statesmen  argued,  in'reply,  that  Congress  had  no  constitutional 
power  to  exclude  slavery  from  the  territories  and  that  the  Missouri 
Compromise  was  therefore  unconstitutional.  They  thought  a  Supreme 
Court  decision  to  that  effect  would  have  a  most  salutary  influence 
upon  public  sentiment.  They  hoped  that  the  Supreme  Court  would 
utilize  the  occasion  to  announce  that  the  Missouri  Compromise  had 
been  unconstitutional. 

The  several  justices  were  divided  on  a  number  of  questions.  It 
seemed  likely  that  almost  every  member  of  the  Court  would  write  an 
opinion  differing  in  some  respects  from  the  opinions  of  his  brethren. 
These  opinions,  if  announced  at  the  time  when  the  case  was  argued, 
would  be  utilized  by  the  various  factions  interested  in  the  campaign 
of  1856,  adding  to  partisanship  and  sectional  chaos  instead  of  quelling 
it,  and  dragging  the  Supreme  Court  into  the  campaign.  Fortunately, 
in  view  of  this  prospect,  one  of  the  justices  asked  that  the  case  be 
reargued.  It  was  returned  to  the  calendar  for  that  purpose. 

Before  the  case  was  reargued,  the  nation  chose  James  Buchanan 
for  the  presidency.  Buchanan  planned  to  restore  peace  to  the  dis- 
tracted country,  not  by  destroying  slavery,  but  by  destroying  agitation 
over  slavery.*1  Hoping  to  co-ordinate  his  inaugural  address  with  the 
decision  of  the  Supreme  Court,  Buchanan  wrote  to  a  member  of  the 
Court,  Justice  Catron,  asking  him  whether  the  Dred  Scott  case  would 
be  decided  before  the  date  of  the  inauguration.  The  interest  of  the 
President-elect  had  the  effect  of  speeding  consideration  of  the  case, 
but,  even  so,  the  Court  was  slow  in  arriving  at  a  decision.  The 
"Swisher,  op.  tit.,  p.  495. 
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justices  still  disagreed  widely  on  a  number  of  points.  A  majority 
finally  came  to  the  conclusion  that  the  case  ought  to  be  decided  on 
the  analogy  of  the  Strader  case,  leaving  the  more  highly  controversial 
questions  undiscussed.  Justice  Nelson  was  appointed  to  write  an 
opinion  of  the  Court  to  that  effect. 

Had  the  Court  adhered  to  this  decision,  the  case  would  have  had 
little  importance  in  the  annals  of  American  jurisprudence.  Only  the 
dissenting  opinions  would  have  given  it  notoriety.  Unfortunately, 
before  the  decision  was  announced,  the  majority  of  the  Court  learned 
that  Justices  McLean  and  Curtis,  both  of  whom  were  ardent  aboli- 
tionists, were  determined  to  discuss  in  dissenting  opinions  the  power 
of  Congress  over  slavery  in  the  territones,  and  to  argue  that  Congress 
had  power  over  the  subject.  Southern  sympathizers  on  the  Court 
were  determined  that  such  arguments  should  not  be  expressed  in 
judicial  opinions  without  an  answer  from  the  other  side.  A  change 
of  plans  was  made,  therefore,  whereby  Chief  Justice  Taney  took  over 
the  task  of  writing  the  opinion  of  the  Court,  dealing  at  length  with 
the  controversial  issues  involved,  leaving  the  Nelson  opinion  to  be 
filed  as  the  opinion  of  Nelson  alone. 

Having  learned  that  the  Supreme  Court  would  probably  hold  the 
Missouri  Compromise  unconstitutional,  Justice  Catron  gave  Buchanan 
advice  on  strategy.  He  suggested  that  Buchanan  say  in  his  inaugural 
address  that  the  question  of  the  constitutionality  of  the  Missouri  Com- 
promise had  been  presented  to  the  appropriate  tribunal,  the  Supreme 
Court  of  the  United  States,  and  it  was  due  to  the  high  and  inde- 
pendent character  of  the  Court  to  suppose  that  it  would  decide  and 
settle  a  controversy  which  had  so  long  and  seriously  agitated  the  coun- 
try. In  asking  for  confidence  in  the  Supreme  Court,  Buchanan  would 
in  effect  be  uniting  the  executive  and  judicial  departments  of  the 
government  in  support  of  the  southern  cause.  In  spite  of  pressure 
from  Buchanan  and  from  colleagues,  some  justices  were  slow  in  mak- 
ing up  their  minds  in  the  case;  they  did  not  formulate  their  opinions 
until  after  the  date  of  the  inauguration.  Buchanan  knew,  however, 
what  the  decision  was  to  be.  As  advised  by  Catron,  he  made  political 
use  of  his  information.  He  approved  the  extension  of  the  principle 
of  majority  rule  to  the  subject  of  slavery  in  the  territories.  As  to  the 
constitutionality  of  the  exercise  of  power  in  this  field,  it  was  a  judicial 
question  which  legitimately  belonged  to  the  Supreme  Court  of  the 
United  States  and  which  was  now  pending  before  that  Court,  and 
would,  it  was  understood,  be  speedily  and  finally  settled.  To  the 
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decision  of  the  Court  he  would,  in  common  with  all  good  citizens, 
cheerfully  submit,  whatever  it  might  be." 

The  decision  of  the  Court  was  announced  on  March  6,  1857."  The 
strategy  of  Taney's  argument  can  be  presented  in  terms  of  three  seem- 
ingly simple  points: 

1.  Since  Negroes  had  been  regarded  as  persons  of  an  inferior  order 
at  the  time  when  the  Constitution  was  adopted  and  not  as  "citizens," 
the  Constitution  did  not  include  them  in  the  term  "citi/ens,"  and  did 
not  intend  to  give  them  power  to  sue  in  the  federal  courts  through 
the  clause  which  gave  jurisdiction  in  suits  between  citizens*  of  different 
states. 

2.  In  any  event,  no  Negro  while  a  slave  could  be  at  the  same  time 
a  citizen  with  the  power  to  sue  in  a  federal  court.  Drcd  Scott  had  been 
a  slave.     He  had  not  become  a  free  man  by  virtue  of  the  Missouri 
Compromise,  since  the  Missouri  Compromise  was  unconstitutional. 
Unless  he  had  some  other  claim  to  freedom,  he  was  still  a  slave  and 
not  a  citi/en  and  not  entitled  to  sue  in  a  federal  court. 

5.  Whatever  Dred  Scott's  status  had  been  while  he  was  a  resident  of 
Illinois,  he  had  returned  to  Missouri,  where  his  status  was  determined 
by  Missouri  law  The  Missoiui  courts  had  held  that  under  that  law 
he  was  still  a  slave.  Thercfoie,  he  was  not  a  citizen,  and  could  not 
sue  in  a  federal  court.  The  case  must  be  dismissed  for  want  of 
jurisdiction. 

Each  of  the  three  lines  of  argument  led  to  a  denial  of  jurisdiction  in 
the  circuit  court  —  an  arrangement  quite  satisfactory  to  the  slavery 
interests,  since,  if  the  court  had  no  juusdiction,  it  could  do  nothing 
toward  gaining  Died  Scott  his  freedom  In  order  to  demonstrate  in 
these  three  ways  that  the  court  had  no  jurisdiction,  Chief  Justice 
Taney  discussed  and  took  a  position  on  the  controversial  question* 
involved  in  the  case.  He  made  statements  which  were  either  misun- 
derstood or  grossly  misinterpreted  by  abolitionist  critics.  He  declared, 
for  example,  that  at  the  time  of  the  adoption  of  the  Constitution 
Negroes  were  consideied  as  a  subordinate  and  inferior  c  lass  of  beings, 
who,  "whether  emancipated  or  not,  yet  remained  subject  to  theii 
authority,  and  had  no  rights  or  privileges  but  such  as  those  who  held 
the  power  and  the  government  might  choose  to  giant  them."  He 
stated  that  it  was  not  the  province  of  the  Supreme  Court  to  decide 
upon  the  justice  or  injustice,  the  policy  or  impolicy,  of  these  laws." 

"  Messages  and  Papers  of  the  Presidents,  VI,  2962. 

-Dred  Scott  v.  Sandford,  19  Howard  393    (1857).  "Ibid.,  p.  405. 
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Elsewhere  he  rephrased  his  statement  about  the  status  of  Negroes  at 
the  time  when  the  Constitution  was  adopted,  unfortunately  without 
repeating  his  comment  that  justice  or  injustice,  policy  or  impolicy, 
were  not  questions  for  the  Court  to  decide.  Negroes  had  been 
deemed  so  far  inferior,  he  said,  "that  they  had  no  rights  which  the 
white  man  was  bound  to  respect."  *  The  phrase  was  torn  from  its 
context  by  critics  of  the  decision  and  published  as  a  statement  by 
Taney  that  the  Negro  had  no  rights  which  the  white  man  was  bound 
to  respect.  The  error  found  its  way  into  the  history  oi  the  period, 
was  repeated  in  the  classrooms  of  the  country,  and  persists  to  the 
present  day  for  proclamation  over  radio  by  alleged  experts  in  public 
information.  The  persistence  of  the  misinterpretation  illustrates  the 
fact  that,  once  an  error  has  fastened  its  tentacles  upon  the  textbooks 
and  schoolrooms  of  the  country,  it  achieves  a  reasonable  prospect  of 
immortality  in  spite  of  the  concerted  eftous  of  scholars  to  destroy  it. 

The  argument  that  Negroes  could  not  now  be  citizens  within  the 
meaning  of  the  Constitution  because  they  had  not  been  so  regarded 
at  the  time  of  the  adoption  of  the  Constitution  was  not  a  new  argu- 
ment. It  had  been  used  by  other  southern  statesmen,  and  Taney 
had  used  it  in  an  opinion  as  Attorney  General  of  the  United  States 
twenty-five  years  before  the  date  of  the  Dred  Scott  decision."  In  spite 
of  the  historical  research  of  Taney  and  his  colleagues  and  of  historians 
of  later  years,  it  is  no  easy  matter  to  decide  whether  Taney  was  right 
or  wrong.  As  to  his  assumption,  however,  that  the  meaning  of  the 
words  of  the  Constitution  is  fixed  and  unchanging,  and  does  not 
adjust  itself  to  the  rhanging  conceptions  of  other  years,  the  Constitu- 
tion would  long  since  have  had  to  be  abandoned  had  it  lacked  the 
flexibility  which  Taney  failed  to  find  in  it.  In  this  instance  a  con- 
stitutional amendment  was  required  to  change  the  definition  of  cit 
izenship.  The  great  mass  of  constitutional  changes,  however,  have 
come  about  through  interpretation  rather  than  formal  amendment. 

Taney 's  second  point  was  a  rejection  of  the  contention  that  Dred 
Scott  had  become  a  tree  man  by  virtue  of  residence  in  territory  cov- 
ered by  the  Missouri  Compromise.  The  Missouri  Compromise,  he 
held,  was  unconstitutional.  Congress  had  no  power  to  interfere  with 
the  property  of  a  slaveowner  in  the  process  of  governing  territory 
Any  territory  acquired  by  the  United  States  was  acquired  for  the  ben- 
efit of  the  people  of  the  several  states  who  created  it.  The  federal 
government  had  the  duty,  as  well  as  the  power,  to  provide  for  the 

» Ibid.,  p.  407.  "Swishcr.  op.  cit.,  pp.  152  ff. 
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government  of  the  territory  acquired,  not  on  the  basis  of  the  consti- 
tutional provision  authorizing  the  establishment  of  rules  and  regula- 
tions for  the  government  of  territory  —  which  applied  only  to  terri- 
tory held  by  the  United  States  at  the  time  of  the  adoption  of  the 
Constitution  —  but  on  the  basis  of  the  power  to  acquire  territory. 
The  power  to  govern,  however,  was  not  an  absolute  power.  In  the 
government  of  territory,  Congress  was  limited  by  the  provisions  of 
the  Constitution.  Congress  could  not  interfere  with  fieedom  oi 
religion  ot  freedom  of  speech.  It  could  not  deny  the  right  to  keep 
and  bear  arms  or  the  right  to  trial  by  jury.  It  could  not  compel  any- 
one to  be  a  witness  against  himself  in  a  criminal  proceeding.  It 
could  not  impair  the  rights  of  private  property. 

Thus  the  rights  of  property  are  united  with  the  rights  of  person, 
and  placed  on  the  same  ground  by  the  Fifth  Amendment  to  the  Con- 
stitution which  provides  that  no  persons  shall  be  deprived  of  life, 
liberty,  and  property,  without  due  process  of  law.  And  an  act  of 
Congress  which  deprives  a  citizen  of  the  United  States  of  his  liberty 
or  property,  merely  because  he  came  himselt  or  brought  his  property 
into  a  particular  territory  of  the  United  States,  and  who  had  com- 
mitted no  offense  againbt  the  laws,  could  hardly  be  dignified  with  the 
name  of  due  process  of  law.** 

The  prohibition  of  congressional  interference  with  property,  Taney 
contended,  was  not  confined  to  the  area  of  the  states,  but  extended  to 
the  whole  territory  over  which  the  Constitution  gave  it  power  to  legis- 
late, including  those  portions  remaining  under  territorial  govern- 
ment. He  denied  the  relevance  of  the  contention  that  under  inter- 
national law  there  was  a  difference  between  property  in  slaves  and 
other  property.  The  question  involved  was  not  one  of  international 
law,  but  of  the  law  of  the  Constitution  of  the  United  States.  The 
Constitution  in  certain  provisions  recogni/ed  the  right  of  property  of 
the  master  in  a  slave.  Congress  had  no  power  to  take  away  that 
right. 

The  logic  of  this  argument  led  to  the  same  result  as  that  of  the 
argument  based  on  the  alleged  inability  of  a  Negro  to  be  a  citizen. 
Dred  Scott  had  not  become  free  by  virtue  of  residence  in  territory  in 
which  it  was  provided  by  an  unconstitutional  act  of  Congress  that 
slavery  should  not  exist.  Since  he  had  not  become  free,  he  remained 
a  slave;  and,  since  he  was  a  slave,  he  could  not  be  a  citizen  within 
the  meaning  of  the  Constitution.  Since  he  was  not  a  citizen,  the  fed 

•  19  Howard  450. 
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cral  circuit  court  had  no  jurisdiction  in  a  suit  brought  by  him  on  the 
basis  of  diversity  of  citizenship. 

Tanev's  third  point,  dealing  with  the  effect  of  Scott's  residence  in 
Illinois,  was  essentially  the  point  made  in  Strader  v.  Graham;  namely, 
whatever  the  temporary  effect  of  residence  in  Illinois  upon  his  status, 
the  laws  of  Missouri  determined  his  status  after  his  voluntary  return 
to  that  state.  Since  the  courts  of  that  state  had  decided  that  he  was 
a  slave,  the  federal  circuit  court  must  accept  that  decision.  Since  he 
was  a  slave,  he  could  not  bring  a  suit  in  the  federal  court  on  the  basis 
of  diversity  of  citizenship. 

The  latter  point,  it  will  be  recalled,  was  the  one  on  which  the 
Supreme  Court  originally  planned  to  decide  the  entire  case.  Un- 
questionably the  case  could  have  been  decided  in  this  manner  without 
discussion  of  the  controversial  matters  dealt  with  under  other  head- 
ings. Furthermore,  since  under  his  first  point  Taney  had  taken  the 
position  that  no  Negro  could  be  a  citizen  within  the  meaning  of  the 
Constitution,  it  was  not  necessary  to  deride  the  further  question 
whether  Congress  had  the  power  to  provide  that  slavery  should  not 
exist  in  territories  of  the  United  States,  thereby  incidentally  giving 
freedom  to  a  slave  taken  by  his  mastei  into  such  territory. 

Northern  people  and  the  Noithern  press  denounced  Taney  toi 
deciding  questions  not  necessary  to  the  decision  of  the  ease.  In  the 
light  of  history  it  is  clear  that  Taney  made  a  strategic  error.  By 
handling  the  case  in  this  manner,  he  hoped  he  could  do  something 
toward  suppressing  anti-slavery  agitation  and  ward  off  the  conflict  be- 
tween the  two  sections  of  the  country.  The  decision  had  the  opposite 
effect.  As  for  the  discussion  and  the  decision  of  questions  that  did 
not  have  to  be  decided,  however,  there  was  nothing  unique  about 
what  he  did.  He  followed  a  precedent  established  by  Chief  Justice 
Marshall  and  followed  by  other  justices  throughout  the  course  ol 
American  history.  Some  of  the  landmark  decisions  of  the  Marshall 
period  would  be  completely  unknown  today  had  Marshall  limited  his 
opinions  to  statements  which  were  essential  to  the  decision  of  the 
cases.  The  same  can  be  said  of  important  decisions  from  the  period 
of  Marshall  all  the  way  to  that  of  Harlan  F.  Stone.  The  important 
fact,  or  one  of  the  important  facts,  is  that  Marshall  succeeded  in  mold- 
ing the  course  of  events  through  the  strategic  construction  of  his 
opinions  — just  as  Taney  succeeded,  for  example,  in  some  of  his  out 
standing  opinions  affecting  corporations  —  whereas  Taney,  in  the  Dred 
Scott  case,  failed  altogether  in  the  achievement  of  his  purpose. 
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Justices  McLean  and  Curtis  wrote  long  dissenting  opinions.  rhe>» 
attempted  both  to  answer  Taney's  arguments  and  to  condemn  him 
for  the  decision  of  questions  not  necessary  to  the  decision  of  the  case. 
Of  the  other  members  of  the  Court,  Justices  Wayne,  Nelson,  Grier, 
Daniel,  and  Catron  also  wrote  opinions.  As  is  usually  true,  the  addi- 
tional opinions  weakened  rather  than  strengthened  the  position  of  the 
majority.  This  effect  was  heightened  because  some  members  agreed 
that  certain  points  discussed  by  the  Chief  Justice  were  not  properly 
before  the  Court.  The  northern  press  of  the  country  made  full  use 
of  the  dissenting  opinions  and  of  disagreements  among  the  majority 
and  of  unfortunate  phrases  in  Taney's  opinion  to  disucdit  the  deci- 
sion and  the  Supreme  Court  itself.  It  is  safe  to  say  that  no  decision 
in  American  history  has  done  more  to  injure  the  reputation  of  the 
Supreme  Court.  Skillfully  used  by  abolitionist  propagandists,  it 
played  an  important  part,  not  in  postponing  the  conflict  between  the 
North  and  the  South,  but  in  bringing  on  the  crisis. 

THE  BOOTH  CASES 

The  controversy  over  the  Dred  Scott  decision  still  raged  in  1859, 
when  the  Supreme  Court  had  to  pass  upon  the  conduct  of  a  state 
which  approached  the  verge  of  nullification  on  a  slavery  issue.  The 
case  arose,  not  in  South  Carolina,  which  had  learned  well  the  prin- 
ciples of  nullification  under  the  tutelage  of  Calhoun,  but  in  the 
northern  state  of  Wisconsin.  Many  abolitionists  were  determined 
that  the  fugitive-slave  law  of  1850,  which  provided  for  the  punish- 
ment of  persons  aiding  in  the  escape  of  slaves,  should  not  interfere 
with  the  movement  of  the  Underground  Railroad.  In  1854,  Sher- 
man M.  Booth,  editor  of  an  abolitionist  paper,  the  Milwaukee  Free 
Democrat,  was  ordered  held  for  trial  for  violating  the  fugitive-slave 
law  by  aiding  the  escape  of  a  Negio  from  a  United  States  deputy 
marshal.  He  was  held  by  lederal  authorities,  but  was  in<  art  crated  in 
a  local  jail  because  there  was  no  federal  prison  available.  He  applied 
for  a  writ  of  habeas  corpus,  not  to  the  federal  couit  in  the  district, 
but  to  a  judge  of  the  state  supreme  court.  The  judge  issued  the  writ, 
and  directed  that  Booth  be  released,  taking  the  position  that  the 
fugitive-slave  law  was  unconstitutional.  On  appeal  to  the  full  mem- 
bership of  the  state  supreme  court,  the  order  of  release  was  confirmed. 
The  United  States  marshal  then  sued  out  a  writ  of  error  in  the 
Supreme  Court  of  the  United  States. 

In  the  meantime,  Booth  was  brought  to  trial  in  the  federal  district 
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court  at  Milwaukee.  He  was  found  guilty  and  given  sentence  in 
eluding  a  fine  and  imprisonment.  He  was  again  lodged  in  a  local 
prison.  Again  the  Wisconsin  supreme  court  ordered  his  release  on 
the  ground  that  the  fugitive-slave  law  was  unconstitutional.  This 
case  was  likewise  appealed  to  the  Supreme  Court  of  the  United 
States,  in  spite  of  efforts  of  the  state  court  to  prevent  the  appeal.  The 
two  Booth  cases  were  argued  together. 

Perhaps  because  ol  a  lesson  learned  from  experience  with  the  Dred 
Scott  case,  the  Supreme  Court  carefully  kept  from  the  public  all  evi- 
dence ol  differences  of  opinion  among  the  justices.  In  a  unanimous 
opinion,  charactei  ized  by  the  historian  ol  the  Court  as  "the  most 
powerful  of  all  his  notable  opinions,"84  Chief  Justice  Taney  pro- 
claimed the  unqualified  power  of  the  federal  government  to  enforce 
its  laws  without  state  interference.  This  was  the  first  time,  he  de- 
clared, that  the  supremacy  ol  the  state  courts  over  the  courts  of  the 
United  States  had  been  judicially  asserted. 

It  would  seem  to  be  hardly  necessary  to  do  more  than  to  state  the 
result  to  which  these  decisions  of  the  state  court  must  inevitably  lead. 
It  is,  of  itself,  a  sufficient  and  conclusive  answer;  for  no  one  will  sup 
pose  that  a  government  which  has  now  lasted  nearly  seventy  years, 
enforcing  its  laws  by  its  own  tribunals,  and  preserving  the  Union  ol 
the  states,  could  have  lasted  a  single  year,  or  fulfilled  the  high  trusts 
committed  to  it,  if  offenses  against  its  laws  could  not  have  been  pun 
ished  without  the  consent  of  the  state  in  which  the  culprit  was  found.8* 

The  Constitution  was  not  formed,  Taney  contended,  merely  to 
guard  the  states  against  clanger  from  foreign  nations,  but  mainly  to 
secure  union  and  harmony  at  home.  To  accomplish  this  purpose, 
those  who  framed  and  adopted  the  Constitution  saw  the  necessity  ol 
ceding  to  the  general  government  many  ol  the  rights  of  sovereignty 
hitherto  possessed  by  the  states.  They  saw  the  necessity  that  in  the 
sphere  of  action  assigned  to  it  the  general  government  should  be 
supreme  and  strong  enough  to  execute  its  own  laws  by  its  own  tri- 
bunals without  interruption  from  a  state  or  from  state  authorities.  It 
was  evident  that  anything  short  ol  this  would  be  inadequate  to  the 
main  objects  for  which  the  government  was  established. 

To  secure  the  purposes  of  the  general  government  it  was  likewise 
necessary  "that  a  tribunal  should  be  established  in  which  all  cases 
which  might  arise  under  the  Constitution  and  laws  and  treaties  of  the 

"  Warren,  op.  ciL,  II.  336.    Ableman  v.  Booth,  21  Howaid  506   (1859). 
•21  Howard  515. 
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United  States,  whether  in  a  state  court  or  in  a  court  of  the  United 
States,  should  be  finally  and  conclusively  decided/'"  In  defending 
the  appellate  power  of  the  Supreme  Court,  Taney  was  answering  in 
part,  no  doubt,  the  supreme  court  of  Wisconsin,  which  denied  the 
right  of  appeal  Probably  he  was  doing  more  than  that,  however. 
Before  the  case  was  argued  before  the  Supreme  Court,  abolitionist 
members  of  Congress  had  tried  to  secure  the  enactment  of  legislation 
to  withdiaw  the  appellate  jurisdiction  of  the  Supreme  Court  in  cases 
of  this  kind.  Taney  sought  to  demonstrate,  not  merely  the  legality 
of  appeals  as  the  law  now  stood,  but  to  show  also  the  necessity  that 
such  right  of  appeal  exist  if  the  federal  system  was  to  be  preserved. 
He  did  not  deny  that  Congress  had  the  power  to  limit  the  appellate 
jurisdiction  of  the  Court,  but  his  opinion  was  so  written  as  to  give 
the  impression  that  the  jurisdiction  in  question  was  necessary  to  the 
survival  of  the  government.  He  appiaised  the  Supreme  Court  in  the 
following  eloquent  paragraph: 

In  organizing  such  a  tribunal,  it  is  evident  that  every  precaution 
was  taken,  which  human  wisdom  could  devise,  to  fit  it  for  the  high 
duty  with  which  it  was  entrusted.  It  was  not  left  to  Congress  to 
create  it  by  law;  for  the  states  could  hardly  be  expected  to  confide  in 
the  impartiality  of  a  tribunal  created  exclusively  by  the  general  gov- 
ernment, without  any  participation  on  their  part.  And  as  the  per- 
formance of  its  duty  would  sometimes  come  in  conflict  with  individual 
ambition  or  interests  and  powerful  political  combinations,  an  act  of 
Congress  establishing  such  a  tribunal  might  be  repealed  in  order  to 
establish  another  more  subservient  to  the  predominant  political  in- 
fluences or  excited  passions  of  the  day.  This  tribunal,  therefore,  was 
erected,  and  the  powers  of  which  we  have  spoken  conferred  upon  it, 
not  by  the  federal  government,  but  by  the  people  of  the  states,  who 
formed  and  adopted  that  government,  and  conferred  upon  it  all  the 
powers,  legislative,  executive,  and  judicial,  which  it  now  possesses. 
And  in  order  to  secure  its  independence,  and  enable  it  faithfully  and 
firmly  to  perform  its  duty,  it  engrafted  it  upon  the  Constitution  itself, 
and  declared  that  this  Court  should  have  appellate  power  in  all  cases 
arising  under  the  Constitution  and  laws  of  the  United  States.  So 
long,  therefore,  as  this  Constitution  shall  endure,  this  tribunal  must 
exist  with  it,  deciding  in  the  peaceful  torms  of  judicial  proceeding 
the  angry  and  iriitating  controversies  between  sovereignties,  which  in 
other  countries  have  been  determined  by  the  arbitrament  of  force.* 

*fbid.f  p.  518. 
"Ibid.,  p.  521. 
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Since  he  had  taken  the  position  that  no  state  court  had  the  power  to 
release  any  prisoner  held  under  the  authority  of  the  United  States, 
Taney  could  have  avoided  all  discussion  of  the  constitutionality  of 
the  fugitive-slave  law.  Nevertheless,  he  stated  the  position  of  the 
Court  on  the  subject,  asserting  briefly  in  conclusion  that  the  law  was 
fully  authori/cd  by  the  Constitution  in  all  its  provisions.  Although, 
by  the  addition  oi  this  obiter  dictum,  Taney  left  himself  vulnerable 
to  the  criticism  directed  at  his  decision  ot  the  Dred  Scott  case,  where- 
in he  was  denounced  for  deciding  questions  not  necessary  to  the 
decision  of  the  case,  he  was  not  in  this  instance  subjected  to  any  seri- 
ous attack.  The  reason  might  have  been  that  the  opinion  had  the 
concurience  of  Justice  McLean,  who  held  the  strongest  abolitionist 
sentiment  of  any  person  now  on  the  Court.  The  opinion  as  a  whole, 
analyzing  as  it  did  the  relation  between  the  state  and  federal  govern- 
ments, was  one  that  in  normal  times  would  have  been  hailed  as  an 
outstanding  work  of  statesmanship.  The  times,  however,  were  far 
from  normal.  After  his  Dred  Scott  opinion,  nothing  that  Taney 
could  say  was  likely  to  receive  general  approbation  in  the  North. 
The  South  quite  naturally  approved  of  the  decision  in  the  Booth 
cases,  but  nothing  that  Taney  could  say  about  fundamental  prin- 
ciples of  government  was  likely  to  curb  the  trend  toward  nullification 
when  the  South  came  into  the  position  of  a  minority  section  in  a 
country  subjec  t  to  an  expanding  degree  of  federal  control. 

INTERSTATE   RENDITION 

Early  in  1861,  the  Supreme  Court  figured  in  one  more  important 
controversy  closely  connected  with  the  slavery  issue.  In  violation  of 
the  laws  of  Kentucky,  a  free  Negro  aided  a  slave  to  escape  from  that 
state.  The  free  Negro  himself  then  fled  to  Ohio  to  escape  punish- 
ment. The  Constitution  provided  that  "A  person  charged  in  any 
state  with  treason,  felony,  or  other  crime,  who  shall  flee  from  justice, 
and  be  found  in  another  state,  shall,  on  demand  of  the  executive 
authority  of  the  state  from  which  he  fled,  be  delivered  up,  to  be  re- 
moved to  the  state  having  jurisdiction  of  the  crime."  *  Kentucky 
demanded  that  the  governor  of  Ohio  surrender  the  free  Negro  foi 
trial  in  Kentucky;  but  the  Ohio  governor  tailed  to  act,  whereupon 
Kentucky  sought  from  the  Supreme  Court  a  writ  of  mandamus  direct- 
ing Governor  Dennison  to  return  the  fugitive. 

The  Supreme  Court  was  of  the  opinion  that  Kentucky  had  a  right 

•Article  IV   Section  2.  Clause  fc. 
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to  demand  the  return  of  the  fugitive,  and  that  it  was  the  duty  of  th< 
executive  of  Ohio  to  surrender  him,  but  it  faced  the  piactical  prob 
lem  of  attempting  to  coeice  the  highest  executive  official  of  a  state, 
Such  coercion  was  opposed  to  the  political  conceptions  of  most 
judges.  Fora  unanimous  Court,  thereloie,  Taney  held  that  the  pro 
vision  that  it  should  be  the  duty  of  the  executive  authority  of  the 
state  to  deliver  the  fugitive  did  not  mean  that  obedience  might  be 
coerced."  He  said: 

Looking  to  the  subject  matter  of  this  law  and  the  relations  which 
the  United  States  and  the  several  stairs  bear  to  each  other,  the  Court 
is  of  opinion  the  words  "it  shall  be  the  duty"  were  not  used  as  man- 
datory and  compulsory,  but  as  declaratory  of  the  moral  duty  which 
this  compact  created,  when  Congress  had  provided  the  mode  of  carry- 
ing it  into  execution.  The  act  does  not  pro\  ide  .my  means  lo  compel 
the  execution  of  this  duty,  or  inflict  any  punishment  for  neglect  or 
refusal  on  the  part  oi  the  executive  oi  the  state,  nor  is  there  any 
clause  or  provision  in  the  Constitution  which  amis  the  government 
of  the  United  States  with  this  power.  Indeed,  such  a  power  would 
place  every  state  under  the  control  and  dominion  of  the  general 
government,  even  in  the  administration  of  its  intcinal  concerns  and 
reserved  rights.  And  we  think  it  clear  that  the  federal  government, 
under  the  Constitution,  has  no  power  to  impose  on  a  state  ofhccr,  as 
such,  any  duty  whatever,  and  compel  him  to  perform  it;  for  if  it 
possessed  ihis  power,  it  might  overload  the  officer  with  duties  which 
would  fill  up  all  his  time  and  disable  film  horn  performing  his  obliga- 
tions to  the  state,  and  might  impose  on  him  duties  of  a  character 
incompatible  with  the  rank  and  dignity  to  which  he  was  elevated  by 
the  state.4" 

There  is  reason  for  believing  that  the  governor  of  Ohio  would  have 
refused  to  obey  this  wiit  of  mandamus  had  it  been  issued.  By  decid- 
ing the  case  as  it  did,  therefore,  the  Supreme  Court  averted  a  clash 
which  would  have  added  to  the  chaos  of  the  period  and  probably 
would  have  further  discredited  the  Supreme  Court.  The  decision 
had  importance  beyond  the  period  when  it  was  announced,  however, 
in  that  it  established  a  precedent  for  future  interpretation.  It  re- 
mains true  that  the  governor  of  a  state,  for  any  reasons  satisfactory  to 
himself,  may  refuse  to  fulfill  the  duty  prescribed  in  the  Constitution 
to  surrender  fugitives  sought  by  other  states  for  violation  of  their 
laws. 


Kentucky  v.  Dennison,  24  Howard  66   (1861).  «/6id.,  pp.  107  108. 
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FROM  POLITICS  TO  WAR 

When  Congress  had  committed  itself  to  the  principle  of  populai 
sovereignty,  slavery  and  anti-slavery  forces  speeded  the  colonization 
of  Kansas  by  seeking  to  locate  there  people  who  would  determine  the 
slavery  issue.  The  two  factions  each  presented  constitutions  for  ac- 
ceptance by  Congress.  Congress  engaged  iri  a  long  series  of  stormy 
debates,  raising  all  the  manifold  questions  as  to  the  status  of  slavery  in 
the  territories  and  in  the  states  and  utili/ing  the  Dred  Scott  decision 
in  praise  or  condemnation,  as  suited  the  point  of  view  of  the  speaker. 
The  Buchanan  administration,  which  accepted  at  first  the  principle 
of  popular  sovereignty,  shifted  to  support  of  slavery  when  the  chaos  in 
Kansas  made  action  necessary,  thereby  alienating  Stephen  A.  Douglas 
and  other  advocates  of  compromise. 

In  the  debates  with  Douglas  in  1858,  and  subsequently  in  his  cam- 
paign for  the  presidency,  Abraham  Lincoln  moved  forward  as  the 
leader  of  the  North.  He  did  not  cornrnit  himself  to  the  abolitionist 
cause,  but  he  opposed  the  extension  of  slavery,  and  he  predicted  that 
the  nation  could  not  survive  half-slave  and  half-free.  He  did  not  pro- 
pose overt  disobedience  to  the  law  as  prescribed  by  the  Supreme  Court 
in  the  Dred  Scott  case,  but  he  made  it  clear  that  he  thought  the 
decision  should  be  overruled,  and  he  committed  himself  to  the 
achievement  of  that  end.  He  did  not  advocate  the  impeachment  of 
the  judges  who  had  announced  the  decision;  but  it  was  clear  that,  if 
he  became  President,  he  would  use  all  opportunities  to  appoint  judges 
reflecting  a  contrary  view.  If  he  were  elected,  therefore,  the  South 
for  the  first  time  would  find  in  the  presidency  a  man  hostile  to  its 
"peculiar  institution,"  with  the  prospect  of  losing  its  majority  on  the 
Supreme  Court  within  a  relatively  short  time.  The  growing  popu- 
lation of  the  North  promised  the  loss  of  the  House  of  Representatives. 
The  South,  in  spite  of  its  victory  in  the  enactment  of  the  new  fugitive- 
slave  law  and  the  Kansas-Nebraska  Act,  was  threatened  with  eclipse 
as  far  as  its  control  over  the  federal  government  was  concerned. 

Down  to  the  beginning  of  military  hostilities,  attempts  were  made 
to  secure  constitutional  amendments  which  might  avert  the  conflict. 
It  was  thought  by  some,  for  example,  diat  the  South  might  be  placated 
if  an  amendment  was  adopted  insuring  no  encroachment  upon  the 
institution  of  slavery.  The  efforts  were  vain.  On  December  20, 
1860,  a  South  Carolina  convention  adopted  an  ordinance  ot  secession. 
President  Buchanan  sought  advice  from  his  Attorney  General  as  to 
his  powers  of  coercion  in  the  face  of  nullification.  His  attention 
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was  called  to  the  force  act,  passed  at  the  request  of  Andrew  Jackson 
in  1833,  and  he  was  advised  that  he  might  use  the  militia  and  the 
land  and  naval  forces  to  protect  federal  property,  such,  for  example, 
as  that  established  in  the  several  states  for  the  collection  of  customs. 
Apart  from  such  activity,  he  took  the  position  that  Congress  could  not 
declare  war  on  a  state  or  direct  general  hostilities  against  it.  The 
Buchanan  administration  expired  while  engaged  in  futile  speculation 
as  to  its  powers,  without  taking  any  action  to  prevent  secession  which 
had  any  prospect  of  success. 


CHAPTER  13 


ON  THE  EVE  OF  THE  CIVIL  WAR 


CONSTITUTIONAL  DEVELOPMENT  is  a  gradual  process.  No  periods  in 
history  mark  absolute  and  final  breaks  with  the  past.  Transitions 
aie  constantly  being  made,  overlapping  one  another  in  continuing 
sequences.  Yet  more  changes  seem  to  originate  or  take  on  accelera- 
tion in  some  periods  than  in  others.  In  the  field  of  American  consti- 
tutional development  the  Civil  War  marks  one  of  the  periods  of 
sharpest  transition.  The  eve  of  that  period,  therefore,  is  the  obvious 
point  from  which  to  survey  briefly  such  general  changes,  not  yet  dis- 
cussed, as  had  taken  place  since  the  Constitution  had  been  in 
operation. 

Certain  facts  as  to  population  and  territorial  change  and  change  in 
communication  and  transpoitation  were  inseparably  linked  with  con- 
stitutional development.  The  mere  statement  of  figures  indicates  the 
sweeping  governmental  adjustments  required.  The  population  was 
slightly  less  than  1,000, ()()()  in  1790.  In  1830  it  was  nearly  13,000,000; 
while  in  1800  it  was  more  than  31,000,000.  The  total  area  of  the 
United  States  in  1790  was  a  little  more  than  820,000  square  miles,  of 
which  less  than  a  third  was  settled.  By  1830  the  gross  area  had  been 
more  than  doubled  because  of  the  Louisiana  and  Florida  Purchases, 
while  by  1860  it  was  slightly  less  than  3,000,000  square  miles,  of 
which  nearly  1,200,000  square  miles  were  settled.  The  original  num- 
ber oi  states  had  been  thirteen.  By  1830  there  were  twenty-four;  and 
by  1800  there  were  thirty-three.  Instead  of  comprising  merely  a  line 
of  stales  along  the  Atlantic  coast,  they  now  included  Maine  at  one 
extreme  and  California  at  the  other. 

When  the  Union  had  been  formed,  many  people  believed  that 
some  of  the  states  were  so  far  from  the  others,  transportation  diffi- 
culties so  great,  and  common  interests  so  few  that  the  Union  could  not 
survive.  Yet  it  was  not  until  the  population  had  increased  more  than 
eight  times  over,  the  total  area  more  than  three  times,  and  the  num* 
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bcr  of  states  two  and  a  half  times  that  a  concerted  attempt  was  made 
to  break  the  Union  into  two  parts. 

The  fact  that  one  government  had  been  able  to  hold  together  such 
a  large  area  had  been  due  in  part  to  changes  in  transportation  and 
communication  since  the  adoption  of  the  Constitution.  Travel  on 
water,  which  in  1789  was  principally  in  sailboats,  was  expanded  both 
on  the  sea  and  on  the  inland  waters  of  the  United  States  by  the  devel- 
opment of  the  steamboat.  Many  miles  of  turnpikes  were  built  during 
the  early  years,  and  within  a  short  period  the  construction  of  canals 
greatly  facilitated  transportation.  Although  there  were  only  twenty- 
three  miles  of  railroad  in  1830,  there  were  more  than  thirty  thousand 
miles  in  1860,  of  which  eighty-six  hundred  miles  were  in  operation 
east  of  the  Mississippi  and  south  of  Maryland.1  The  use  of  the  tele- 
graph, an  invention  of  the  middle  of  the  century,  was  expanding 
rapidly.  A  line  extending  all  the  way  across  the  country  was  com- 
pleted in  ,1862.  The  varied  improvements  in  travel,  transportation, 
and  communication  linked  the  several  distant  sections  of  the  country 
together  so  that,  in  effect,  notwithstanding  the  vast  increase  in  area 
and  in  population,  the  people  of  the  United  States  were  closer  to- 
gether in  1860  than  they  had  been  seventy  years  before.  Had  it  not 
been  for  the  specific  issue  ot  slavery  and  irritating  problems  of  the 
protective  tariff,  arising  out  of  conflict  of  interest  between  the  North 
and  the  South,  there  would  have  been  less  reason  for  the  dissolution 
of  the  Union  in  1860  than  ever  before. 

CONGRESS 

With  the  varied  changes  mentioned  above  went  many  changes  in 
the  political  institutions  of  the  country.  The  number  of  United 
States  senators  was  increased  by  two  with  the  addition  of  each  new 
state.  By  1830  there  were  forty-eight  senators,  while  in  1860  there 
were  sixty-six.  Although  in  1789  the  Senate  was  small  enough  to 
have  functioned  as  an  advisory  body  to  the  President,  had  politics 
made  such  an  arrangement  feasible,  it  was  too  large  in  I860  to  func- 
tion successfully  in  any  such  capacity.  The  membership  of  the  House 
of  Representatives  had  likewise  greatly  increased  — by  1830  from 
sixty-five  to  two  hundred  and  thirteen;  because  the  body  was  grow- 
ing so  large  as  to  be  unwieldy,  the  ratio  of  representation  was  changed 
so  as  to  prevent  such  rapid  expansion,  and  in  1860  the  number  stood 

*R.  E.  Riegal,  "Federal  Operation  of  Southern   Failroads  During  the  Civil  War/ 
Mississippi  Valley  Historical  Review,  IX   (September,  If22),  127. 
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at  two  hundred  and  thirty-seven.1  The  House  was  already  becoming 
too  large  to  function  effectively  as  a  legislative  body;  and  the  transfei 
of  much  of  its  real  work  to  committees  was  in  prospect. 

Many  men  of  high  caliber  served  in  one  or  the  other  of  the  houses 
of  Congress.  Among  them  were  Webster,  Clay,  Calhoun,  Douglas, 
Davis,  Chase,  and  others.  Not  all  members  were  of  the  same  high 
caliber;  but  it  was  always  possible  to  find  extremely  able  men  in  Con- 
gress, whereas,  with  few  exceptions,  the  occupants  of  the  presidency 
were  mediocre  men  as  far  as  executive  leadership  was  concerned. 

Something,  but  not  too  much,  can  be  made  of  the  fact  that  over  a 
long  period  of  years  in  which  effective  leadership  in  the  presidency 
was  lacking,  there  were  extremely  able  men  in  Congress.  It  indicates 
that  the  work  of  Congress  was  sufficiently  important  to  draw  real 
talent.  The  fact  should  be  kept  in  mind,  however,  that  most  of  the 
outstanding  men  in  Congress  aspiied  toward  the  presidency.  It  might 
well  have  been  something  in  the  electoral  process  which  prevented 
the  choice  of  outstanding  men  for  the  executive  position.  Webster, 
Clay,  Calhoun,  and  other  prominent  men  tried  time  and  again  to  win 
the  highest  executive  office.  In  a  sense,  perhaps,  they  were  too  prom- 
inent; they  had  too  many  rivals  and  enemies,  and  they  had  expressed 
themselves  on  so  many  public  questions  as  to  have  antagonized  large 
numbers  of  people  who  disagreed  with  one  or  another  of  their 
positions. 

Although  prior  to  the  Civil  War,  Congress  made  no  attempt  tc 
enact  social  and  economic  legislation  affecting  the  welfare  of  all  the 
people,  such  as  that  enacted  in  relatively  recent  years,  the  subjects  of 
legislation  were,  nevertheless,  of  sufficient  importance  to  justify  the 
selection  of  able  men  for  the  legislative  body.  The  tariff  on  imports 
was  always  a  vital  matter.  Throughout  the  entire  period  a  major 
portion  of  the  income  of  the  federal  government  was  derived  from 
customs.  Internal  revenue  provided  a  modest  supplement  until 
largely  abandoned  by  the  Jefferson  administration.  The  same  source 
was  utilized  extensively  for  a  period  of  six  or  seven  years  as  a  result  of 
expenditures  for  the  War  of  1812.  Thereafter,  however,  internal- 
revenue  collections  dwindled  over  a  long  period  of  years,  and  finally 
dried  up  altogether,  until  begun  again  during  the  period  of  the  Civil 
War.  Direct  taxes  provided  important  sums  in  1800  and  for  some 

•Of  this  total,  only  eighty-nine  were  from  states  which  seceded,  together  with  the 
border  states  of  Maryland.  Kentucky,  and  Missouri,  where  strong  southern  syiopathiei 
prevailed. 
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years  thereafter,  and  particularly  for  the  period  of  the  War  of  1812. 
whereafter  that  source,  too,  was  abandoned.  The  sale  of  public  lands 
provided  the  only  continuous  and  important  addition  to  customs.  In 
1860  the  revenue  from  customs  amounted,  in  round  numbers,  to 
$53,187,000,  while  the  revenue  from  the  sale  of  public  lands  amounted 
to  $1,756,000.  The  proportion  from  the  latter  source  had  at  times 
been  greater,  but  customs  provided  always  the  major  source. 

Varied  interest  groups  were  represented  in  the  perennial  conflicts 
to  determine  the  source  of  lederal  revenue.  Every  group  naturally 
sought  to  have  the  necessary  money  raised  in  the  manner  least  in- 
jurious to  itself.  Certain  commercial  interests  were  opposed  to  high 
tariffs  because  of  the  adverse  effect  on  the  carrying  trade.  The  gi  ow- 
ing industries  of  the  United  States  sought  all  the  protection  they  could 
get  against  foreign  competition.  The  South,  which  as  a  section  was  a 
consumer  rather  than  a  producer  of  manufactured  goods,  opposed 
legislation  which  would  increase  the  cost  of  such  goods.  Producers  in 
the  United  States  tried,  for  many  years  successfully,  to  escape  the  bur- 
den of  internal-revenue  taxation.  Such  escape,  however,  meant  in- 
evitably that  the  costs  of  government  had  to  be  borne  by  levies  of 
other  kinds. 

The  question  of  the  disposition  of  public  lands  was  a  related  prob- 
lem. From  the  point  of  view  of  revenue,  it  had  an  importance  sim- 
ilar to  that  oi  tariff  and  internal  revenue.  The  policy  of  the  govern- 
ment in  the  disposal  of  public  lands  was  important,  furthermore,  in 
that  it  governed  the  speed  with  which  western  lands  were  settled,  new 
states  admitted  to  the  Union,  and  new  products  made  available.  The 
handling  of  these  subjects  called  for  the  best  talents  of  legislators. 

The  various  issues  arising  out  of  the  slavery  controversy  likewise 
kept  problems  perennially  before  Congress.  Part  of  the  task  of 
southern  legislators  was  essentially  negative  in  character.  It  was  to 
prevent  the  enactment  of  federal  statutes  interfering  with  what  they 
labeled  as  a  purely  local  institution,  subject  only  to  the  operation  of 
local  laws.  The  controversy  penetrated  into  many  fields.  In  the 
matter  of  fugitive-slave  legislation,  the  South  sought  and  secured  posi- 
tive ac  tion  from  Congress.  In  the  matter  of  the  admission  of  new 
states,  the  South  struggled  continuously  to  preserve  a  balance  or,  at 
least,  an  equality  of  slave  states  in  the  Union.  The  question  of  the 
legality  of  slavery  in  the  territories  was  constantly  in  the  minds  of 
members  of  Congress. 

The  subject  of  internal  improvements  was  of  perennial  importance, 


262  ON    THE    EVE    OF    THE    CIVIL    WAR 

The  extent  to  which  the  federal  government  should  give  aid  or  should 
take  the  lead  in  the  building  of  roads,  canals,  and  railroads  waa 
always  a  matter  of  controversy.  The  government  participated  in 
various  ways  in  many  projects.  Even  though  the  ultimate  turn  was 
in  the  direction  of  construction  and  financing  by  private  corporations, 
the  aid  given  directly  and  indirectly  by  the  federal  government  was 
vital  to  many  projects.  The  government  made  surveys  for  prospec- 
tive developments,  it  bought  stock  in  companies,  it  made  outright 
grants,  it  gave  subsidies  indirectly  through  payment  for  the  carrying 
of  mail,  and  in  other  ways  it  played  a  part  in  the  development  of  the 
network  of  transportation  and  communication  facilities  throughout 
the  country.  It  was  subject  constantly  to  pressure  from  the  varied 
groups  developing  the  several  enterprises  and  from  the  communities 
seeking  their  development.  The  several  inteiest  groups  and  the  sev- 
eral localities  found  it  to  their  advantage  to  be  represented  as  fully  as 
possible  on  the  floors  of  Congress.  Whether  or  not  federal  aid  was 
given  in  particular  circumstances,  each  application  provided  the  occa- 
sion for  parliamentary  conflict.  The  grants  to  railroads  of  right  ol 
way  through  public  lands  and  the  grants  of  tracts  of  land  to  aid  in 
the  construction  of  railroads,  together  with  the  prospect  of  speeding 
the  settlement  of  new  areas  into  which  the  roads  were  built,  related 
the  railroad  policy  of  the  country  to  the  public-land  policy,  and  in- 
volved it  also  in  the  rivalry  between  the  North  and  the  South.  Ihe 
question  whether  transcontinental  railroads  should  be  constructed 
first  in  southern  or  in  northern  regions  was  vitally  related  to  the 
efforts  of  each  section  to  establish  permanent  and  binding  connections 
with  the  Far  West." 

THE  EXECUTIVE 

Although  the  issues  which  occupied  the  attention  ot  Congress  were 
also  important  to  the  President,  Congress  was  usually  regarded  as  the 
policy-making  organ  of  the  government.  Even  Jackson,  the  most  in- 
dependent occupant  of  the  presidency  during  the  period,  felt  free  to 
veto  a  bill  only  when  a  question  of  constitutionality  was  involved. 
No  President  exerted  powerful  leadership  over  Congress.  True,  the 
President  was  not  without  influence.  Jackson,  in  particular,  was  able 
to  appeal  to  the  people  over  the  head  of  Congress  to  prevent  legisla- 
tor discussion  of  the  railroad  problems  of  the  period  see  B.  H.  Meyer,  Caroline  E. 
MacGill,  et  a/.,  History  of  Transportation  in  the  United  States  before  1860  (1917),  and 
L.  H.  Haney,  A  Congressional  History  of  Railways  in  the  United  States  to  1850  (190i). 
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don  to  which  he  was  opposed  and  to  secure  support  for  his  vetoes. 
The  position  was  that  of  coercion,  however,  more  than  one  of  ac- 
cepted leadership.  Each  President  exerted  some  control  through  his 
power  over  appointments,  and,  since  constitutional  questions  could 
be  imported  into  most  legislative  controversies,  each  had  a  check  upon 
legislation  through  the  instrumentality  of  the  veto.  None  of  them 
proposed  broad  legislative  policies,  however.  They  were  predom- 
inantly passive,  leaving  to  Congress  the  making  of  policy. 

For  strength  and  vigor  the  administration  of  Jackson  stood  out 
among  those  which  preceded  and  followed  it.  He  made  ringing  use 
of  the  veto  power.  He  challenged  policies  sponsored  by  Congress,  as, 
for  example,  in  connection  with  the  Bank  of  the  United  States  and 
with  federal  expenditures  on  public  works.  He  defied  the  sponsors 
of  nullification  with  the  effective  threat  to  make  use  of  all  the  powers 
of  the  federal  government  to  defeat  it.  He  showed  an  attitude  of  in- 
dependence toward  the  Supreme  Court  which  shocked  the  reverent 
admirers  of  that  institution/  Altogether,  he  provided  a  landmark  in 
the  development  of  presidential  authority  to  which  strong  Presidents 
of  later  years  have  looked  back  with  warm  approval. 

Although  the  formal  machinery  for  the  election  of  President  re 
mained  the  same,  certain  important  informal  changes  took  place. 
Nominations,  which  were  originally  made  by  caucus  of  the  majority 
party  in  Congress,  passed  to  national  nominating  conventions.  Around 
the  end  of  the  first  third  of  the  century,  furthermore,  effects  of  the  ex- 
pansion of  the  electorate  through  the  abolition  of  property  and  other 
qualifications  in  the  several  states,  together  with  the  stream  of  votes 
from  the  unlettered  pioneer  population  of  new  states  in  the  West, 
made  themselves  felt.  The  changes  may  have  had  some  effect  upon 
the  character  of  the  persons  chosen  to  the  presidency.  The  fact  that 
three  of  the  Presidents —  Jackson,  Harrison,  and  Taylor  —  had  been 
military  heroes  indicates  the  tendency  to  nominate  figures  marked  by 
the  aura  of  romance,  without  reference  to  executive  ability  in  civil 
affairs.  There  is  significance  in  the  prevailing  belief  that  almost  any 
honest  person,  even  though  possessed  of  no  special  qualifications, 
could  fulfill  the  duties  of  almost  any  political  office.  This  attitude 
coincided  with  the  feeling  that  public  office  was  something  that  ought 
to  be  passed  around  rather  than  retained  by  individuals  of  outstand- 
ing qualifications. 

4  See  Charles  Warren,  The  Supreme  Court  in  United  States  History   (rev.  ed..  2  voli., 
1926),  I.  757  ff. 
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In  the  light  of  the  subsequent  experience  of  the  Civil  War  and  of 
the  first  and  second  World  Wars,  it  is  of  interest  that  the  War  of  1812 
and  the  war  with  Mexico  did  not  bring  the  temporary  centralization 
of  power  in  the  Executive  which  characterized  the  later  wars.  Even 
though  the  first  oi  the  two  approached  a  major  tiagcdy  for  the  United 
States,  it  did  not  bring  the  approximation  of  temporary  dictatorship 
which  has  characterized  other  crises  ot  the  kind.  The  country  was 
divided  into  many  factions,  and  the  President  lacked  the  personality 
to  stir  the  imaginations  of  the  people.  The  times  provided  no  other 
figure,  military  or  civilian,  who  could  unify  the  country  and  create 
eagerness  for  the  surrender  of  popular  rights  into  his  hands.  As  for 
fhe  Mexican  War,  perhaps  the  crisis  lacked  the  seriousness  necessary 
to  precipitate  major  internal  changes.  The  war  did  not  disturb  the 
civilian  life  and  the  productive  machinery  of  the  entire  country.  The 
glory  and  the  power,  such  as  there  were,  went  to  military  officials  ex- 
clusively, and  modified  little,  if  at  all,  the  executive  authority  of  the 
President. 

Superficially,  the  executive  departments  remained  much  as  they 
were  when  first  established.  They  had  $rown  somewhat,  but  they 
bore  little  resemblance  to  the  huge  establishments  of  today.  The 
salaries  of  department  heads  stood  at  a  uniform  figure  of  $8000.  In 
addition  to  the  Secretary  of  State,  the  American  Almanac  for  1861 
listed  for  the  Department  ot  State  an  assistant  secretary  with  a  salary 
of  $3000,  a  chief  clerk  with  a  salary  of  $2200,  and  a  dispensing  agent 
and  a  superintendent  of  statistics,  each  of  whom  received  $2000.  The 
items  suggest  nothing  more  than  the  embryo  of  the  present  establish- 
ment. The  Treasury  Department  was  larger.  It  had  an  assistant 
secretary  and  a  chief  clerk  with  salaries  identical  with  those  of  the 
corresponding  officers  of  the  State  Department.  Under  the  heading 
of  comptrollers,  it  listed  four  officials  receiving  salaries  of  from  $2000 
to  $3500.  Under  the  heading  of  auditors,  it  listed  twelve  officials 
with  salaries  ranging  from  $2000  to  $3000.  It  had  two  commissioners 
of  customs,  receiving  $3000  and  $2000  respectively.  Six  officials  listed 
as  appraisers  general  received  salaries  of  $6000.  Two  persons  in  the 
treasurer's  office  received  $3000  and  $2000  respectively.  Seven  assist- 
ant treasurers  received  salaries  of  from  $2500  to  $4000  Two  persons 
in  the  registrar's  office  received  $3000  and  $2000  respectively.  Two 
persons  in  the  solicitor's  office  received  $3500  and  $2000  respectively 
One  person  in  the  coast  survey  received  ^6000. 

This  detailed  statement  concerning  the  Treasury  Department  indi 
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cates  the  lange  of  salaries  and  the  number  of  officials  in  what  were 
at  the  time  among  the  most  important  positions  in  the  federal  govern- 
ment. The  War  Department  listed  no  assistant  secretary.  In  addi- 
tion to  the  Secretary,  the  American  Almanac  for  1861  listed  for  that 
department  nine  officers,  one  of  whom  received  .f>2200,  while  the 
others  received  $1800  each.  The  Navy  Department  listed  no  assisr- 
ant  secretary.  In  addition  to  the  Secretary,  it  listed  eight  officials 
with  salaries  ranging  from  $2200  to  $3500.  The  Department  of  the 
Interior  had  no  assistant  secretary.  Most  of  its  officials  were  grouped 
under  subordinate  headings,  including  the  General  Land  Office,  the 
Indian  Office,  the  Pension  Office,  the  Patent  Office,  and  the  Peni- 
tentiary. The  salaries  of  most  of  the  persons  listed  ranged  from 
$1800  to  $2500.  The  Post  Office  Department  listed  three  assistant 
postmasters  general,  each  of  whom  received  $3000.  Three  other 
officials  were  listed  with  salaries  ranging  from  $2000  to  $3000. 

There  was  as  yet  no  Department  of  Justice.  The  Attorney  General, 
like  other  members  of  the  cabinet,  received  a  salary  of  $8000.  He  was 
provided  with  an  assistant  at  $3000  a  year,  largely  because  of  the  bur- 
den of  work  placed  upon  his  office  by  California  land  claims.  The 
total  in  salaries  authorized  June  23,  I860,  for  the  Attorney  General, 
the  assistant  attorney  general,  and  the  clerks  and  messenger  in  his 
office  was  $17,500.5  The  duties  of  the  Attorney  General  remained 
largely  those  involved  in  handling  litigation  in  the  Supreme  Court 
and  in  giving  legal  advice  to  the  President  and  the  heads  of  the  de- 
partments. The  United  States  attorneys  and  marshals  throughout 
the  countiy  were  not  yet  under  his  supervision  except  in  special  situ- 
ations SLK  h  as  those  involved  in  litigation  arising  out  of  California 
land  claims.  He  was  largely  a  professional  rather  than  an  admin- 
istrative or  executive  official. 

In  comparing  the  federal  establishment  of  1860  with  that  of  the 
present  day,  the  change  in  price-levels  and  salary  scales  generally 
must  be  taken  into  account.  Although  in  terms  of  dollars  the  sal- 
aries were  much  lower  than  those  now  paid,  it  seems  probable  that 
officials  of  that  time  were  adequately  compensated  and  that  the  offices 
attracted  men  with  ability  comparable  to  that  of  employees  of  later 
years.  As  for  the  size  of  the  organizations,  however,  and  the  com- 
plexity of  duties  to  be  perfoimed,  there  is  almost  no  comparison. 
The  government  of  New  York  City  today  is  an  incomparably  mor* 
complicated  and  expensive  affair  than  was  the  government  of  the 
•12  Sut.  91.  101 
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United  States  in  1860.  As  a  matter  of  fact,  the  annual  expenditure 
on  the  New  York  Police  Department  alone  approaches  the  amount  ol 
the  entire  annual  expenditure  on  the  government  of  the  United 
States  in  1860. 

THE  JUDICIARY 

Down  to  1860  the  judicial  branch  of  the  government  had  under- 
gone few  important  changes.  The  Supreme  Court  consisted  of  nine 
members.  The  work  of  the  courts  had  increased  to  the  point  where 
the  Supreme  Court  was  constantly  behind  with  its  docket.  The  annual 
term  of  the  Court  now  began  in  December  of  each  year  instead  of 
January.  Each  member  was  assigned  to  a  circuit,  and  continued  to 
perform  circuit-court  duty  in  addition  to  his  duties  on  the  Supreme 
Court.  The  country  was  divided  into  nine  circuits,  to  each  of  which 
a  Supreme  Court  justice  was  allotted.  An  additional  circuit  had 
been  created  in  California.  It  was  not  served  by  any  Supreme  Court 
justice,  but  was  presided  over  by  a  circuit  judge  appointed  for  that 
purpose.  Because  the  circuits  were  already  so  large  as  to  exhaust  the 
capacity  of  the  Supreme  Court  justices  for  travel  and  professional 
work,  the  states  of  Florida,  Iowa,  Minnesota,  Oregon,  Texas,  and 
Wisconsin  had  not  yet  been  attached  to  any  circuit.  The  circuit- 
court  work  in  those  states  was  performed  by  the  district  judges.  There 
was  a  local  circuit  court  in  the  District  of  Columbia.  The  number 
of  district  courts  had  increased  from  thirteen  to  fifty.  The  work  of 
these  courts  was  done  by  forty-three  district  judges.  United  States 
attorneys  and  marshals  were  provided  for  the  several  district  courts. 

Most  of  the  important  work  ot  the  Supreme  Court  during  the  chief 
justiceships  of  Marshall  and  Taney,  save  as  the  latter  extended  into 
the  Civil-War  peiiod,  has  been  discussed  in  earlier  chapters.  Large 
numbers  of  the  cases  then  coming  before  it  had  little  importance  ex- 
cept to  the  litigants.  As  indicated  in  earlier  chapters,  it  derided  from 
time  to  time  important  cases  involving  the  constitutionality  of  state 
laws.  Federal  laws  were  applied  on  rare  occasions.  None  was  held 
unconstitutional  between  the  dates  of  Marbury  v.  Madison  in  1803 
and  the  Dred  Scott  case  in  1857.  The  explanation  lay,  not  necessarily 
in  the  leniency  ot  the  Court,  but  in  the  fact  that  Congress  enacted  no 
laws  which  crowded  the  limits  of  the  Constitution.  It  was  only  in 
later  years,  when  the  field  of  federal  legislative  activity  was  being  ex- 
tended, that  much  of  the  important  work  of  the  Court  consisted  in 
curbing  the  exercise  of  federal  power. 
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In  1848,  in  deciding  the  case  of  Luther  v.  Borden,'  the  Supreme 
Court  exercised  notable  self-restraint  in  dealing  with  the  scope  of  its 
jurisdiction  with  reference  to  the  powers  of  Congress  and  of  the  Ex- 
ecutive. Early  in  the  decade,  two  rival  governments  had  existed  for 
a  time  in  the  state  of  Rhode  Island.  The  suit  was  expected  to  deter- 
mine which  of  the  two  governments  was  the  lawful  government  of  the 
state.  Chief  Justice  Taney,  speaking  for  the  Court,  held  that  the 
question  was  not  one  which  the  Court  was  in  position  to  determine. 
It  depended  upon  facts  which  a  court  was  not  equipped  to  accu- 
mulate. Moreover,  he  said,  the  Constitution  of  the  United  States,  as 
far  as  it  had  provided  for  an  emergency  of  this  kind,  had  treated  the 
subject  as  political  in  its  nature,  and  had  placed  the  power  in  the 
hands  of  the  political  branches  of  the  government,  and  not  in  those 
of  the  judiciary.  Under  the  article  of  the  Constitution  which  pro- 
vided that  the  United  States  should  guarantee  to  every  state  in  the 
Union  a  republican  form  of  government  and  protect  each  of  them 
against  invasion,  it  rested  with  Congress  to  decide  what  government 
was  the  established  one  in  a  state.  Congress  must  necessarily  decide 
that  question  before  it  could  determine  whether  the  government  was 
republican.  When  the  senators  and  representatives  of  a  state  were 
admitted  into  the  councils  of  the  Union,  the  authority  of  the  govern- 
ment under  which  they  were  appointed,  as  well  as  its  republican 
character,  was  recognized  by  the  proper  constitutional  authority.  Its 
decision  was  binding  on  every  other  department  of  the  government 
and  could  not  be  questioned  in  a  judicial  tribunal. 

As  to  the  clause  of  the  Constitution  providing  for  cases  of  domestic 
violence,  there  again  it  rested  with  Congress  to  determine  upon  the 
means  proper  to  be  adopted  to  fulfill  this  guarantee.  By  a  statute 
enacted  in  1795,  Congress  had  authorized  the  President  to  call  forth 
militia  to  suppress  insurrections  against  a  state.  The  power  of  de- 
ciding whether  the  exigency  had  arisen  upon  which  the  government 
of  the  United  States  was  bound  to  interfere  was  given  to  the  Presi- 
dent. He  was  to  act  upon  the  application  of  the  legislature  or  of  the 
executive,  and  consequently  he  must  determine  what  body  of  men 
constituted  the  legislature,  and  who  was  the  governor,  before  he 
could  act.  With  this  exercise  of  judgment  on  the  part  of  the  Presi- 
dent, the  Court  could  not  interfere.  As  to  the  possibility  that  the 
President  might  abuse  his  power,  all  power  might  be  abused  if  placed 
in  unworthy  hands.  Taney  could  think  of  no  place  where  it  might 

•7  Howard  1. 
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better  be  lodged.     Rapid  decision  and  decisive  action  were  often 
necessary. 

The  ordinary  course  of  proceedings  in  courts  of  justice  would  be 
utterly  unfit  for  the  crisis.  And  the  elevated  office  of  the  President, 
chosen  as  he  is  by  the  people  of  the  United  States,  and  the  high 
responsibility  he  could  not  fail  to  feel  when  acting  in  a  case  of  so 
much  moment,  appear  to  furnish  as  strong  safeguards  against  a  willful 
abuse  of  power  as  human  prudence  and  foresight  could  well  provide. 
At  all  events,  it  is  conferred  upon  him  by  the  Constitution  and  laws 
of  the  United  States,  and  must  therefore  be  respected  and  enforced  in 
a  judicial  tribunal/ 

The  doctrine  of  political  questions,  adopted  in  this  case  and  utilized 
in  many  others,  has  enabled  the  Supreme  Court  oftentimes  to  avoid 
the  necessity  of  giving  decisions  in  cases  in  which  it  was  not  equipped 
either  to  discover  the  facts  on  which  the  decisions  ought  to  be  based 
or  to  enforce  the  decisions  once  they  were  made.  Practical  consid- 
erations often  lie  back  of  the  resort  to  the  doctrine.  It  has  saved  the 
Supreme  Court  embarrassment  from  time  to  time,  and  has  left  respon- 
sibility in  the  bands  of  other  branches  of  the  government  better 
equipped  to  exercise  it.' 

All  this  is  not  to  suggest  that  the  Supreme  Court  sought  to  utilize 
the  doctrine  of  political  questions  as  a  means  of  avoiding  decisions  in 
all  cases  having  important  political  implications.  The  Court  never 
went  so  far.  It  must  have  been  clear  then  as  now  that  most  decisions 
of  importance  have  strong  repercussions  in  the  field  of  politics.  In 
the  Drccl  Scott  case,  both  the  minority  and  the  majority  of  the  Court 
seem  to  have  sought  deliberately  to  influence  the  course  of  political 
events.  It  is  one  of  the  major  tragedies  of  American  history  that  they 
failed  to  exercise  in  that  case  the  restraint  which  would  have  limited 
the  decision  to  the  point  necessary  to  be  decided.  The  prestige  of 
the  Court  was  virtually  destroyed  in  the  wrangling  which  followed 
the  decision,  and  it  was  not  restored  until  some  years  had  passed  and 
extensive  changes  in  Court  personnel  had  taken  place. 

If  the  Supreme  Court  exercised  self-restraint  where  political  ques- 
tions were  involved,  it  was  less  modest  in  another  field.  Many  cases 
decided  in  the  federal  courts  were  not  based  directly  on  federal  law. 
They  were  based  on  state  statutes  or  on  the  common  law  as  applied  in 
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the  states  respectively.  The  jurisdiction  of  the  federal  courts  rested 
solely  on  the  fact  that  the  litigants  were  citizens  of  different  states. 
Some  judges  were  disturbed  by  the  fact  that  the  common  law  was 
developing  differently  in  different  states.  Cases  essentially  alike 
might  be  decided  one  way  in  New  York,  another  way  in  Massachusetts, 
and  still  another  in  Virginia.  The  federal  courts,  therefore,  had  to 
know,  not  merely  the  relevant  state  statutes,  but  the  decisions  of  state 
courts,  in  order  to  decide  cases  properly. 

In  1842,  the  Supreme  Court  sought  to  avert  the  disparity  of  deci- 
sions by  holding,  in  Swift  v.  Tyson,*  that  the  federal  Judiciary  Act 
did  not  require  that  local  interpretations  of  general  commercial  law 
be  followed  in  the  federal  courts.  The  language  of  the  statute  was 
not  wholly  clear,  and  there  seemed  some  ground  for  this  conclusion, 
worked  out  by  Justice  Story,  who  was  a  firm  believer  in  fundamental 
principles  of  natural  law  as  the  basis  of  the  common  law.  It  was  be- 
lieved that  if  the  federal  courts,  guided  by  the  Supreme  Court,  exer- 
cised independent  judgment  in  interpreting  general  commercial  rules 
of  the  common  law,  the  state  courts  would  follow,  thereby  producing 
uniformity  rather  than  diversity  in  legal  development.  As  a  matter 
of  fact,  the  states  continued  to  follow  their  own  interpretations.  The 
result  of  the  Swift  case,  therefore,  was  to  add  a  federal  version  to  the 
chaos  of  state  interpretations  rather  than  to  promote  order.  Histor- 
ical investigation  of  a  later  period  showed  that  Justice  Story  had  prob- 
ably been  incorrect  in  his  interpretation  of  the  Judiciary  Act.10  In 
1938,  nearly  a  century  after  the  Swift  case  had  been  decided,  the 
Supreme  Court  reviewed  and  reversed  the  decision,  holding  that 
under  the  Constitution  the  law  to  be  followed  was  the  law  of  the  state 
in  question  as  interpreted  by  the  state  courts."  Over  that  long  period, 
therefore,  the  federal  courts  had  exceeded  their  jurisdiction  by  creat- 
ing law  instead  of  following  state  decisions  as  the  Constitution  re- 
quired. 

The  personnel  of  the  Supreme  Court,  as,  no  doubt,  of  the  lower 
federal  courts  as  well,  included  a  few  eminent  men  and  many  of 
average  ability.  With  the  exception  of  Justice  Story,  no  member  of 
the  Court  in  this  period  or  later  produced  while  in  office  distinguished 
works  of  scholarship,  apart  from  his  work  as  a  judge.  Story's  Com- 
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mentaries  on  the  Constitution  of  the  United  States,  published  in  1833. 
probably  had  greater  influence  in  molding  the  institutions  of  the 
United  States  than  did  his  judicial  opinions.  Others  of  his  books 
were  likewise  entitled  to  higli  rank.  Chief  Justice  Marshall,  on  the 
other  hand,  made  his  significant  contribution  almost  exclusively 
through  his  judicial  opinions.  His  biography  of  Washington  had  a 
measure  of  value,  but  it  was  not  a  distinguished  piece  of  work.  Chief 
Justice  Taney  wrote  nothing  of  importance  apart  from  his  opinions. 
The  same  is  true  of  the  associate  justices  of  the  period. 

Of  the  two  Chief  Justices,  Marshall,  no  doubt,  exerted  the  greater 
influence.  The  explanation  lies  in  the  fact  that  he  presided  over  the 
Court  at  a  time  when  a  series  of  important  constitutional  questions 
had  to  be  decided,  or,  at  any  rate,  when  there  was  an  opportunity  to 
decide  them  unencumbered  by  earlier  decisions  of  the  Court.  Mar- 
shall took  full  advantage  of  the  opportunity  to  establish  the  major 
principles  of  American  constitutional  law.  By  the  use  of  persua- 
sively phrased  obiter  dicta  he  was  able  to  lay  down  pronouncements 
of  the  Court  in  most  of  the  important  fields  of  controversy.  His  dom- 
inance of  other  members  of  the  Court  down  until  the  later  years  of 
his  term  of  service  resulted  in  a  continuity  and  uniformity  of  state- 
ment which  would  not  have  been  possible  in  a  Court  of  strong  per- 
sonalities in  which  each  justice  exercised  the  privilege  of  justifying 
his  own  line  of  leasoning. 

Taney,  by  contrast,  lound  many  important  principles  already  estab- 
lished, and  many  precedents  standing  as  limitations  upon  the  work 
which  he  and  his  Court  had  to  do.  Whether  or  not  he  desired  to  do 
so  —  and  apparently  he  had  no  such  desire  — -  he  did  not  dominate  the 
Court  as  Marshall  had  done.  Divisions  among  the  members  were 
more  frequent  in  important  cases,  both  as  to  the  decisions  to  be 
handed  down  and  as  to  the  method  of  justifying  them.  These  divi- 
sions impaired  to  some  extent  the  prestige  of  a  Court  which  was  sup- 
posed to  stand  as  a  single  mouthpiece  of  the  law  of  the  Constitution. 
The  piestige  of  the  Court  depended,  it  is  true,  not  merely  upon 
unanimity,  but  also  upon  the  persuasive  justification  of  principles 
which  the  people  were  willing  to  accept.  When  the  people  became 
hopelessly  divided  on  certain  issues,  as,  for  example,  those  connected 
with  slavery,  the  prospect  was  disastrous  for  the  Court. 

POLITICAL   PARTIES 

Although  in  his  first  inaugural  address  Thomas  Jefferson  professed 
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to  believe  that  all  Americans  were  Republicans  and  all  were  Federal- 
ists, political  parties  had  by  that  time  come  to  be  institutions  of  majoi 
importance  in  the  American  constitutional  system.  They  lost  none 
of  that  importance  during  the  period  under  discussion,  in  spite  of  the 
vicissitudes  through  which  they  passed.  The  Federalist  party 
dwindled  away  and  disappeared.  Drastic  political  realignment  took 
place  in  the  eighteen-twenties  and  thirties.  In  spite  of  the  varied 
changes,  the  so-called  Jackson  party  was  the  successor  to  the  party  of 
Jefferson,  known  as  Republican,  and  the  forerunner  of  the  Demo 
cratic  party  of  today.  The  Whigs,  seizing  power  only  tor  two  brief 
periods,  were  in  a  sense  successors  to  the  Federalists.  They  gave  way> 
in  turn,  to  a  new  alignment  represented  by  the  Republican  party, 
organized  in  1854. 

For  many  years  the  Democratic  arid  Whig  parties  each  succeeded  in 
maintaining  unity  across  sectional  lines  between  the  North  and  South, 
The  Whig  party  maintained  its  existence  after  the  formation  ol  the 
new  Republican  party,  but  a  major  portion  of  its  anti-slavery  element 
in  the  North  shifted  to  the  ranks  of  the  Republicans.  The  Republi- 
can party  was  definitely  sectional.  It  had  no  strength  at  all  in  the 
South  until  after  the  Civil  War.  The  Democratic  party  maintained 
(ontinuity  across  sectional  lines  until  I860.  The  ties  between  its 
northern  and  southern  membership  lasted  even  longer  than  the  ties 
between  the  northern  and  southern  wings  of  impott.mt  church  organ- 
izations. In  1860,  however,  the  Democrats  broke  apart  and  nom- 
inated rival  candidates  for  the  presidency.  The  lift  in  the  part) 
made  more  glaring  the  developing  chasm  between  the  two  sections. 
It  aided,  furthermore,  in  bringing  about  the  election  of  the  Repub- 
lican candidate,  Abraham  Lincoln,  even  though  the  popular  vote 
received  by  him  was  far  less  than  a  majority  of  all  the  votes  cast.  The 
Republican  party  being  a  party  largely  without  membership  in  the 
South,  the  newly  elected  President,  according  to  the  sentiment  of 
Southerners,  was  the  President  of  the  Noith  and  of  the  West  and  of 
the  anti-slavery  people  of  the  country,  but  not  the  President  of  the 
South.  His  inauguration  as  President  was  to  be  the  inauguration  of 
the  beginning  of  northern  oppression  of  the  South.  To  avert  such 
domination  it  was  adjudged  worth  while  to  secede  from  the  Union 
and  form  a  new  union  of  states  having  a  common  bond  of  interest. 

NO  FOURTH  BRANCH  OF  GOVERNMENT 

Because  of  the  tendency  to  view  government  in  the  past  as  a  replica 
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of  the  government  of  today,  the  fact  should  be  emphasized  that  cer* 
tain  modern  institutions  were  altogether  lacking  in  the  federal  estab- 
lishment in  1860.  Many  years  were  to  pass  before  federal  regulation 
of  private  enterprise  led  to  the  establishment  of  independent  regu- 
latory commissions  and  other  agencies  having  a  conglomerate  of  legis- 
lative, administrative,  and  judicial  powers.  The  so-called  fourth 
branch  of  the  government  existed  not  even  in  the  imagination  of  the 
statesmen  of  the  time.  The  government  consisted  only  oi  Congress 
as  originally  designed,  of  an  executive  branch  which  as  yet  had  un- 
dergone no  great  expansion,  and  of  a  system  of  courts  organized 
largely  according  to  the  pattern  originally  established.  The  country 
was  steeped  in  the  laissez-faire  ideas  of  Adam  Smith,  which  were  well 
adapted  to  the  internal  economy  of  a  country  largely  agricultural, 
with  industrial  enterprise  operating  in  isolated  units  and  on  a  small 
scale.  If  regulation  was  to  be  indulged  in,  it  was  regarded  as  the 
function  of  the  states,  and  not  of  the  federal  government.  As  to  the 
attitude  of  businessmen  and  their  counsel  toward  the  regulation  of 
private  enterprise,  it  should  be  remembered  that  their  strongest  argu- 
ments in  justification  of  broad  constitutional  powers  in  the  federal 
government  were  aimed  at  preventing  regulation  by  the  states.  They 
did  not  assert  the  existence  of  federal  power  because  they  desired  fed- 
eral regulation,  but  because  of  the  hope  that,  if  they  demonstrated 
the  existence  of  federal  power,  that  fact  would  lead  the  Court  to  in- 
validate state  laws  providing  for  the  exercise  of  state  power  in  the 
same  field.  It  was  only  after  the  grip  of  the  state-rights  doctrinaires 
of  the  South  was  broken,  and  after  further  expansion  of  business  and 
industrial  enterprise,  that  the  demand  for  federal  regulation  brought 
an  expansion  of  the  scope  of  federal  activity  —  brought  it  in  spite  oi 
tb+  opposition  of  the  interests  to  be  regulated  and  ot  the  theorists  who 
opposed  regulation  as  a  matter  of  principle. 


CHAPTER  14 
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THE  CONSTITUTIONAL  ASPECTS  of  the  Civil  War  are  manifold.  Be- 
cause of  their  number  and  complexity  and  their  interrelations  with 
matters  not  directly  constitutional  in  character,  their  delineation  is 
most  difficult.  The  determination  of  emphasis  is  further  compli- 
cated by  the  fact  that,  whereas  the  solutions  adopted  for  some  of  the 
constitutional  problems  had  significance  for  constitutional  develop- 
ment in  future  yeais,  others  were  significant  only  in  terms  of  the  crisis 
then  existing.  As  to  the  latter,  for  example,  cleavages  among  the 
American  people  are  not  likely  again  to  follow  territorial  lines  to  such 
an  extent  as  to  result  in  attempts  at  actual  secession  or  in  the  attempt 
to  build  up  a  body  of  constitutional  doctrine  justifying  the  right  to 
secede.  Cleavages  continue,  as  they  will  in  the  future,  but,  without 
disasters  to  the  Union  as  yet  undreamed  of,  the  United  States  is  not 
likely  to  face  again  the  task  of  preventing  the  secession  of  a  portion 
of  its  territory. 

On  the  other  hand,  much  of  the  experience  of  the  government  in 
handling  Civil- War  problems  had  relevance  for  the  years  ahead.  The 
assumption  by  the  federal  government  of  powers  of  unprecedented 
breadth,  even  though  nominally  for  the  period  of  the  war  crisis  only, 
established  a  precedent  and  conditioned  the  minds  of  the  people  for 
the  similar  exercise  of  broad  powers  in  later  years,  whether  in  war 
crises  or  otherwise.  Within  the  government  the  assumption  of  un- 
precedented powers  by  the  President  and  his  strategy  of  putting  Con- 
gress in  position  where,  instead  of  determining  governmental  policy, 
it  could  not  do  otherwise  than  sanction  policies  already  initiated  by 
the  President,  provided  a  handbook  for  those  of  his  successors  who  in 
future  years  sought  to  escape  the  domination  and  avert  the  interfer- 
ence of  Congress.  The  problem  of  dealing  with  dissenters  and  people 
suspected  of  disloyal  activities  at  a  time  when  unanimity  of  national 
action  is  desired  is  a  critical  problem  in  every  time  of  crisis.  The  ex 
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tent  to  which  the  government  shall  assume  control  of  private  property 
during  these  emergencies  is  hardly  less  important.  The  mode  of 
selecting  the  man-power  for  the  conduct  of  a  war  affects  directly  or 
indirectly  the  lives  of  all  the  people.  The  mode  of  financing  the  war 
and  the  cuirency  and  credit  policies  adopted  are  intimately  related  to 
all  other  problems  of  economic  welfare.  In  connection  with  all  these 
problems  the  experience  of  the  Civil  War  marks  the  continued  un- 
rolding  of  the  American  constitutional  system. 

BEGINNINGS  OF  LINCOLN'S    ADMINISTRATION 

In  his  inaugural  address  President  Lincoln  dealt  cautiously  but 
firmly  with  the  problems  before  him.  He  participated  briefly  in  the 
now  futile  debate  as  to  the  constitutional  right  of  a  state  to  secede 
from  the  Union.  He,  of  course,  took  the  position  that  the  right  of 
secession  did  not  exist. 

I  hold  that  in  contemplation  of  universal  law  and  of  the  Consti- 
tution the  Union  of  these  states  is  perpetual.  .  .  .  The  Union  is  much 
older  than  the  Constitution.  It  was  formed,  in  fact,  by  the  Articles 
of  Association  in  1774.  It  was  matured  and  continued  by  the  Declara- 
tion of  Independence  in  1776.  It  was  further  matured,  and  the  faith 
of  all  the  then  thirteen  states  expressly  plighted  and  engaged  that  it 
should  be  perpetual,  by  the  Articles  of  Confederation  in  1778.  And 
finally,  in  1787,  one  of  the  declared  objects  for  ordaining  and  estab- 
lishing the  Constitution  was  "to  form  a  more  perfect  Union."1 

Lincoln  declared  it  his  fnm  intention  to  preserve  the  Union  and 
enforce  the  laws  of  the  United  States.  He  sought  to  convince  the 
South  that  he  would  make  no  attack  upon  the  institution  of  slavery 
as  it  then  stood  and  that  he  would  enfoice  the  laws  giving  it  protec- 
tion, but  would  not  participate  in  its  extension.  He  emphasized  the 
fact  that,  physically  speaking,  the  two  sections  of  the  country  could 
not  sepai ate. 

They  cannot  but  remain  face  to  face,  and  intercourse,  either 
amicable  or  hostile,  must  continue  between  them.  Is  it  possible,  then, 
to  make  that  intercourse  more  advantageous  or  more  satisfactory 
after  separation  than  before?  Can  aliens  make  treaties  easier  than 
friends  can  make  laws?  Can  treaties  be  more  faithfully  enforced  be- 
tween aliens  than  laws  can  among  friends?  Suppose  you  go  to  war, 
you  cannot  fight  always;  and  when,  after  much  loss  on  both  sides  and 
no  gain  on  either,  you  cease  fighting,  the  identical  old  questions,  su 
to  terms  of  intercourse,  are  again  upon  you." 

and  Paper t  of  the  Presidents,  VII,  S20*.  *lbid.t  VII,  S2II. 
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From  the  very  beginning,  the  difficulties  of  presidential  leadership 
proved  greater  than  ihose  faced  in  earlier  years  by  most  of  his  prede- 
cessors. The  Union  seemed  on  the  point  of  dissolution.  In  spite  of 
the  hopelessness  of  the  prospects,  he  was  under  obligation  to  make 
every  effort  to  hold  it  together.  Throughout  the  ranks  of  federal 
employees,  from  top  to  bottom,  were  large  numbers  of  ardent  south- 
ern sympathizers.  In  the  event  of  civil  war  they  had  to  be  weeded 
out  and  replaced  by  loyal  persons.  As  the  leader  of  a  political  party 
which  had  never  been  in  office,  the  new  President  must  listen  to  the 
clamor  of  thousands  of  people  who  demanded  a  share  of  the  spoils  of 
office.  The  party  lacked  unanimity  of  policy  and  program.  Its 
leaders  had  come  from  various  sections  of  the  field  of  politics.  They 
were  ambitious  and  determined  men.  In  the  selection  of  his  cabinet 
he  had  to  decide  whether  he  would  choose  men  who  were  acquiescent 
in  their  make-up  and  who  wowkl  be  easily  subservient  to  his  will  or 
take,  on  the  other  hand,  men  who  had  been  his  competitors  for  the 
presidency  and  who  were  doubtless  still  convinced  that  they,  rather 
than  he,  ought  to  have  been  placed  at  the  head  of  the  nation  in  the 
crisis. 

He  chose  the  latter  alternative.  He  placed  in  his  cabinet  such 
strong  characters  as  William  H.  Seward  and  Salmon  P.  Chase  and, 
later,  Edwin  M.  Stanton.  It  was  apparently  his  belief  that  it  was  bet- 
ter to  have  the  assistance  of  these  men,  and  to  compel  them  to  share 
a  portion  of  the  responsibility  for  the  administration,  than  to  have 
them  acting  as  critics  from  without  the  administration.  They  disap- 
proved of  much  that  Lincoln  did  and  they  were  violently  critical  of 
each  other,  but  Lincoln  demonstrated  an  unusual  capacity  for  getting 
the  best  out  of  individual  men.  He  had,  on  the  whole,  an  unusually 
strong  cabinet,  in  spite  of  the  difficulties  involved  in  their  divergent 
personalities. 

Faced  with  the  imminent  dissolution  of  the  Union,  Lincoln  also 
had  to  decide  whether  he  would  call  Congress  into  immediate  special 
session.  He  looked  back  over  a  period  during  which  Congress  had 
been  the  primary  policy-making  institution  of  the  federal  govern- 
ment. In  so  far  as  his  predecessors  had  had  programs  to  carry  out, 
Congress  oftentimes  proved  more  of  a  hindrance  than  an  aid.  The 
necessity  of  calling  a  special  session  at  the  very  beginning  of  an  ad- 
ministration was  regarded  by  most  Presidents  as  in  the  nature  of  a 
disaster.  A  number  of  Presidents  had  found  such  sessions  the  cause 
of  the  breakdown  of  their  own  administrations.  So  generally  known 
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was  this  fact  that  the  month  of  May,  during  which  some  of  these 
sessions  met,  came  to  be  regarded  as  a  symbol  of  political  misfortune. 
When  the  necessity  of  calling  Congress  was  finally  forced  upon  Lin- 
coln, Seward  is  said  to  have  warned  him  that  in  no  event  should  he 
have  the  session  begin  in  May.*  Lincoln  avoided  issuing  the  call  until 
it  was  clearly  his  public  duty  to  issue  it,  and  even  then  he  postponed 
the  date  of  meeting  until  the  fourth  of  the  ensuing  July.  The  call 
was  issued  on  the  fifteenth  day  of  April  as  a  part  of  the  proclamation 
in  which  the  President  called  out  seventy-five  thousand  militia  to 
suppress  combinations  obstructing  the  enforcement  of  federal  laws  in 
South  Carolina,  Georgia,  Alabama,  Florida,  Mississippi,  Louisiana, 
and  Texas.  The  law  applicable  to  calling  the  state  militia  into  the 
federal  service  provided  that  no  member  should  be  compelled  to  serve 
more  than  three  months.4  The  date  set  for  the  assembling  of  Con- 
gress was  early  enough  to  give  Congress  time  to  enact  a  new  measure 
providing  for  the  continuation  of  the  militia  in  the  federal  service, 
but  it  was  hardly  too  early  to  give  the  President  the  necessary  time  for 
the  consideration  of  such  legislation.  It  may  be  that  this  factor  had 
much  to  do  with  the  selection  of  the  date. 

On  April  19,  Lincoln  took  another  drastic  step  which  might  be  ex- 
pected to  be  taken  only  with  congressional  sanction  or  in  anticipa- 
tion of  the  earliest  possible  consideration  by  Congress.  To  deal  with 
the  insurrection  "until  Congress  shall  have  assembled  and  deliberated 
on  the  said  unlawful  proceedings  or  until  the  same  shall  have  ceased," 
he  proclaimed  that  he  had  deemed  it  advisable  to  set  on  foot  a 
blockade  of  the  ports  of  the  states  in  insurrection,  in  pursuance  of  the 
laws  of  the  United  States  and  of  the  law  of  nations.*  By  a  procla- 
mation of  May  3,  he  issued  a  call  for  more  than  forty-two  thousand 
volunteers  to  serve  for  the  period  of  three  years,  to  be  mustered  into 
service  as  infantry  and  cavalry.*  Although  the  President  of  the  United 
States  was  commander-in-chief  of  the  army  and  navy,  it  was  highly 
questionable  whether  he  had  the  power  in  this  manner,  without 
authorization  by  Congress,  to  increase  the  personnel  of  the  army. 

IMPAIRMENT  OF  CIVIL  RIGHTS 

Among  the  most  drastic  steps  taken  by  President  Lincoln  without 

•James  G.  Blaine,  Twenty  Years  of  Congiess  (2  vols.,  1884,  1886),  II   (1886),  55. 
*  1  Stat.  424.    For  the  proclamation  see  Messages  and  Papers  of  the  Presidents,  VII 
S214. 
'Messages  *nd  Papers  of  the  Presidents.  VII.  S215.  •Ibid..  VII.  3216-3217. 
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authorization  by  Congress  was  that  of  empowering  military  com- 
manders to  suspend  the  privilege  of  the  writ  of  habeas  corpus.  The 
Constitution  provided  that  "The  privilege  of  the  writ  of  habeas  cor- 
pus shall  not  be  suspended,  unless  when  in  cases  of  rebellion  or  inva- 
sion the  public  safety  may  require  it." f  The  constitutional  provision 
was  in  the  passive  voice  and  was  stated  negatively,  but  it  implied  that 
the  privilege  of  the  writ  might  be  suspended  when  in  cases  of  re- 
bellion or  invasion  the  public  safety  might  require  it.  Unfortunately, 
it  did  not  say  whether  it  was  Congress  or  the  President  who  might 
authorize  such  suspension.  Since  it  was  included  in  a  section  devoted 
exclusively  to  placing  limitations  on  the  power  of  Congress,  the  im- 
plication was  that  Congress  was  the  rightful  agency  to  act  in  the  mat- 
ter. The  President  was  not  influenced  by  this  line  of  argument. 
There  were  no  judicial  decisions  to  indicate  whether  he  was  right  or 
wrong. 

The  privilege  of  the  writ  of  habeas  corpus  was  protected  by  the 
Constitution  to  prevent  persons  from  being  arrested  and  held  unlaw- 
fully, and  to  insure  that  persons  arrested  should  not  be  held  indefi- 
nitely, but  should  be  brought  to  trial  within  a  reasonable  period  of 
time.  Suspension  of  the  privilege  of  the  writ  made  it  possible  to 
arrest  suspicious  characters  against  whom  evidence  to  secure  convic- 
tion was  lacking  and  hold  them  throughout  the  period  during  which 
they  might  be  dangerous  without  the  embarrassing  necessity  of  bring- 
ing them  to  trial.  In  most  of  the  states  of  the  Union,  and  particularly 
in  the  border  states,  there  were  large  numbers  of  southern  sympa- 
thizers. Some  of  them  were  eager  to  aid  the  southern  cause.  They 
were  dangerous,  not  because  of  offenses  already  committed,  but  be- 
cause of  those  which  they  might  commit.  Pending  the  time  when  the 
control  of  the  government  of  the  United  States  could  be  firmly  estab- 
lished, it  was  important  that  these  persons  be  got  out  of  the  way.  If 
the  privilege  of  the  writ  of  habeas  corpus  were  not  suspended,  it 
would  be  the  duty  of  federal  judges,  on  due  application,  to  order  the 
release  of  persons  against  whom  no  charges  of  illegal  activity  had  been 
made.  Furthermore,  some  of  the  federal  judges  were  themselves 
southern  sympathizers.  It  was  fully  expected  that  these  judges  would 
use  their  power  to  order  the  release  even  of  southern  sympathizers 
who  were  lawfully  held. 

Some  of  the  greatest  difficulties  with  reference  to  southern  sympa- 
thizers arose  in  Maryland.  It  was  feared  for  a  time  that  the  state 

'  Article  I,  Section  9,  Clause  2. 
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might  formally  proclaim  secession.  On  April  25,  1861,  the  President 
wrote  to  Lieutenant  General  Scott  that  the  Maryland  legislature 
would  assemble  on  the  following  day  and,  not  improbably,  would 
take  action  to  arm  the  people  of  the  state  against  the  United  States. 
The  question  had  been  raised  as  to  whether  the  general-in-chief  of 
the  army  should  not  arrest  or  disperse  the  members  of  that  body. 
The  President  opposed  such  action.  The  legislature  had  a  clear,  legal 
right  to  assemble,  and  it  could  not  be  known  in  advance  that  their 
action  would  be  unlawful.  Furthermore,  he  said,  "We  cannot  per- 
manently prevent  their  action.  If  we  arrest  them,  we  cannot  long 
hold  them  as  prisoners,  and  when  liberated  they  will  immediately 
reassemble  and  take  their  action;  and  precisely  the  same  if  we  simply 
disperse  them  —  they  will  immediately  reassemble  in  some  other 
place."  He  asked  the  commanding  general  to  be  watchful,  even  to 
bombard  the  cities  of  Maryland  if  necessary,  and  he  authorized,  "in 
the  extremest  necessity,  the  suspension  of  the  writ  of  habeas  corpus/'  * 
Two  days  later,  the  President  authori/.ed  the  commanding  general  of 
the  army  to  suspend  the  writ  of  habeas  corpus  for  the  public  safety, 
through  himself  or  through  the  officer  in  command  at  the  point  of 
resistance,  if  he  should  find  resistance  which  rendered  it  necessary  in 
the  vicinity  of  any  military  line  used  between  Philadelphia  and 
Washington.9  On  subsequent  occasions  he  authorized  the  suspen- 
sion at  other  points. 

The  question  of  power  was  raised  almost  immediately  in  the  federal 
courts.  One  of  the  first  instances  occurred  in  Baltimore,  where 
southern  sympathizers  were  so  strong  that  the  government  found  it 
expedient  to  put  the  city  under  military  control.  A  writ  of  habeas 
corpus  was  presented  to  the  commander  of  Fort  McHenry  for  the 
release  of  a  minor  who  had  enlisted  in  the  army  without  his  parents' 
consent.  The  commander  refused  to  surrender  the  man.  He  and 
the  judge  engaged  in  spectacular  but  futile  newspaper  correspond- 
ence over  the  rights  in  the  matter.  Power  was  in  the  hands  of  the 
commander,  and,  whatever  the  law,  he  continued  to  exercise  his 
authority.1* 

This  case,  brought  as  it  was  before  a  federal  district  judge  who  was 
not  generally  known  outside  the  area  of  the  controversy,  received 
little  general  attention.  It  provided  a  local  background,  however, 
for  the  more  important  case  of  Ex  parte  Merryman,  which  was 

•  Messages  and  Papers  of  the  Residents.  VII,  3218-3219.  •/bid..  VII,  3219. 
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brought  soon  afterward,  not  before  the  district  judge,  but  before 
Chief  Justice  Taney.  John  Merryman,  a  man  of  considerable  pres- 
tige in  his  own  state  and  an  officer  in  a  secessionist  company  operating 
in  Maryland,  was  arrested  by  order  of  federal  military  authority  and 
confined  in  Fort  McHenry.  On  May  25,  1861,  he  petitioned  for  a 
writ  of  habeas  corpus.  The  petition  was  presented  to  Taney,  who 
seems  to  have  gone  to  Baltimore  chiefly  for  the  purpose  of  receiving 
it,  perhaps  with  the  thought  of  giving  to  his  decision  the  prestige  of  his 
high  office,  which  of  course  was  far  greater  than  that  of  the  office  of  a 
district  judge.  Taney  issued  a  writ  of  habeas  corpus  directing  Gen- 
eral George  Cadwalader  to  bring  Merryman  before  the  Chief  Justice 
of  the  United  States  on  the  following  day  at  the  circuit  court  room 
in  Baltimore.  Instead  of  obeying  the  order  of  the  court,  the  general 
sent  a  statement  to  be  read  by  an  aide-de-camp.  The  statement  re- 
viewed the  facts  of  the  case,  stated  the  President's  authorization  for 
the  suspension  of  the  writ  of  habeas  corpus,  and  requested  that  the 
case  be  postponed  until  the  President  could  be  consulted.  Taney 
sternly  refused  to  make  any  concession.  The  general  having  dis- 
obeyed his  order,  he  issued  the  necessary  process  directing  that  the 
general  be  brought  before  him  on  the  following  day.  The  general 
ignored  the  order  of  the  court.  Upon  his  failure  to  appear,  Taney 
read  his  opinion  in  the  famous  Merryman  case." 

No  official  notice  had  been  given  to  the  courts  of  justice  or  to  the 
public,  Taney  declared,  by  proclamation  or  otherwise,  that  the  Presi- 
dent claimed  the  power  of  suspension  of  the  writ  of  habeas  corpus  and 
had  exercised  it.  "And  I  certainly  listened  to  it  with  some  surprise, 
for  I  had  supposed  it  to  be  one  of  those  points  of  constitutional  law 
upon  which  there  was  no  difference  of  opinion,  and  that  it  was  ad- 
mitted on  all  hands  that  the  privilege  of  the  writ  could  not  be  sus- 
pended, except  by  act  of  Congress."  i8  He  sought  to  demonstrate  the 
correctness  of  this  constitutional  interpretation  by  an  analysis  of  the 
powers  conferred  by  the  Constitution.  Even  if  the  privilege  of  the 
writ  were  suspended  by  act  of  Congress,  he  continued,  and  a  party  not 
subject  to  the  rules  and  articles  of  war  were  afterward  arrested  and 
imprisoned  by  regular  judicial  process,  he  could  not  be  detained  in 
prison  or  brought  to  trial  before  a  military  tribunal  because  of  the 
provision  in  the  Sixth  Amendment  to  the  Constitution  that  "in  all 
criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a  speedy 
and  public  trial  by  an  impartial  jury  of  the  state  and  district  wherein 

u£x  purtc  Merryman,  Federal  Cases  No.  9487.  "Ibid.,  p.  US. 
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the  crime  shall  have  been  committed,  which  district  shall  have  been 
previously  ascertained  by  law;  .  .  . >f  The  Constitution  required  that 
the  President  should  take  care  that  the  laws  should  be  faithfully  exe- 
cuted. "It  is  thus  made  his  duty  to  come  in  aid  of  the  judicial 
authority,  if  it  shall  be  resisted  by  a  force  too  strong  to  be  overcome 
without  the  assistance  of  the  executive  arm;  but  in  exercising  this 
power  he  acts  in  subordination  to  judicial  authority,  assisting  it  to 
execute  its  process  and  enforce  its  judgments."  M  The  President  cer- 
tainly was  not  faithfully  executing  the  laws  if  he  took  upon  himself 
legislative  power  by  suspending  the  writ  of  habeas  corpus  and  the 
judicial  power  also  by  arresting  and  imprisoning  a  person  without  due 
process  of  law. 

In  this  case,  Taney  continued,  the  military  authority  had  gone  far 
beyond  the  mere  suspension  of  the  privilege  of  the  writ  of  habeas 
corpus.  It  had  thrust  aside  the  judicial  authorities  and  officers  to 
whom  the  Constitution  had  confided  the  power  and  duty  of  inter- 
preting and  administering  the  laws,  and  had  substituted  a  military 
government  in  its  place,  to  be  administered  and  executed  by  military 
officers.  The  civil  officers  in  Maryland  were  performing  their  duties. 
There  had  been  no  resistance  or  obstruction  to  the  process  of  any 
court  or  judicial  officer  of  the  United  States  in  Maryland  except  by 
the  military  authority.  If  a  military  officer  had  evidence  that  the 
prisoner  had  violated  the  laws  of  the  United  States,  it  was  his  duty 
to  bring  the  facts  to  the  attention  of  a  civil  officer  so  that  the  offender 
might  be  prosecuted  according  to  law. 

The  Constitution  forbade  the  taking  of  life,  liberty,  or  property 
without  due  process  of  law.  It  prohibited  unreasonable  searches  and 
seizures.  It  prohibited  search  by  warrant  except  on  probable  cause. 
It  called  for  speedy  and  public  trial  of  the  accused  in  a  court  of 
justice. 

These  great  and  fundamental  laws,  which  Congress  itself  could  not 
suspend,  have  been  disregarded  and  suspended,  like  the  writ  of  habeas 
corpus,  by  a  military  order,  supported  by  force  of  arms.  Such  is  the 
case  now  before  me,  and  I  can  only  say  that  if  the  authority  which 
the  Constitution  has  confided  to  the  judiciary  department  and  judicial 
officers  may  thus,  upon  any  pretext  or  under  any  circumstances,  be 
usurped  by  the  military  power,  at  its  discretion,  the  people  of  the 
United  States  are  no  longer  living  under  a  government  of  laws,  but 
every  citizen  holds  his  life,  liberty,  and  property  at  the  will  and 

*lbid.,  p.  149. 
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pleasure  of  the  army  officer  in  whose  military  district  he  may  happen 
to  be  found.14 

He  had  himself  exercised  all  the  power  which  the  Constitution  and 
laws  conferred  upon  him,  Taney  said  in  conclusion,  but  that  power 
had  been  resisted  by  a  force  too  strong  for  him  to  overcome.  He  filed 
his  opinion,  therefore,  with  an  order  that  a  copy  be  transmitted  to  the 
President  of  the  United  States.  "It  will  then  remain  for  that  high 
officer,  in  fulfillment  of  his  constitutional  obligation  to  'take  care  that 
the  laws  be  laithfully  executed/  to  determine  what  measures  he  will 
take  to  cause  the  civil  process  of  the  United  States  to  be  respected 
and  enforced."  " 

Taney's  opinion  in  the  Merryman  case  has  come  to  be  regarded  as 
an  eloquent  defense  of  civil  liberties  against  the  usurpation  ot  power 
by  executive  authority,  and  particularly  by  military  authority.  Many 
of  its  principles  were  sanctioned  by  the  Supreme  Court  after  the  ter- 
mination of  the  war,  in  an  opinion  written  by  a  judge  who  was  a  close 
friend  of  President  Lincoln.1*  Immediate  reactions  to  the  opinion, 
however,  were  the  partisan  reactions  which  were  to  be  expected. 
Friends  of  the  South  were  enthusiastic  about  it.  To  northern  sym- 
pathizers it  merely  represented  part  of  the  strategy  of  a  secessionist 
judge  in  aiding  the  cause  of  the  South.17  It  was  a  time  of  inflamed 
passions  when  few  people  could  view  developments  with  the  objec- 
tivity necessary  for  the  just  enforcement  of  law.  The  era  was  char- 
acterized by  the  reign  of  politics  rather  than  by  the  reign  of  law  — 
politics  upon  which  depended  the  survival  of  the  Union,  the  Consti- 
tution, and  the  legal  structure  which  Taney,  through  his  opinion,  was 
seeking  to  defend. 

The  President  made  an  indirect  answer  to  Taney  in  his  message 
to  Congress  of  July  4,  1861.  The  legality  and  propriety  of  the  sus- 
pension of  the  privilege  of  the  writ  of  habeas  corpus  had  been  ques- 
tioned, he  said,  and  the  attention  of  the  country  had  been  called  to 
the  proposition  that  one  who  was  sworn  to  take  care  that  the  laws  be 
faithfully  executed  should  not  himself  violate  them. 

The  whole  of  the  laws  which  were  required  to  be  faithfully  executed 
were  being  resisted  and  failing  of  execution  in  nearly  one-third  of  the 
states.  Must  they  be  allowed  to  finally  fail  of  execution,  even  had  it 

"Ibid.,  p.  152.  "Ibid.,  p.  155.  *Ex  parte  Milligan,  4  Wallace  2  (1866). 

17  For  an  opinion  in  another  district   involving   the  same  kind  of  case  fee  In   re 
McDonald,  Federal  Cases  No.  8751. 
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been  perfectly  clear  that  by  the  use  of  the  means  necessary  to  their 
execution  some  single  law,  made  in  such  extreme  tenderness  of  the 
citizen's  liberty  that  practically  it  relieved  more  of  the  guilty  than  of 
the  innocent,  should  to  a  very  limited  extent  be  violated?  To  state 
the  question  more  directly,  Are  all  the  laws  but  one  to  go  unexecuted 
and  the  government  itself  go  to  pieces  lest  that  one  be  violated? 

In  any  event,  he  did  not  believe  that  any  law  had  been  violated.  The 
Constitution  was  silent  as  to  the  agency  by  which  the  privilege  of  the 
writ  of  habeas  corpus  was  to  be  suspended. 

As  the  provision  was  plainly  made  for  a  dangerous  emergency,  it 
cannot  be  believed  the  framers  of  the  instrument  intended  that  in 
every  case  the  danger  should  run  its  course  until  Congress  could  be 
called  together,  the  very  assembling  of  which  might  be  prevented,  as 
was  intended  in  this  case,  by  the  rebellion. 

He  left  the  further  argument  of  the  question,  however,  to  an 
opinion  to  be  presented  by  the  Attorney  General.  Whether  there 
should  be  legislation  on  the  subject  was  submitted  to  the  better  judg- 
ment of  Congress.1* 

Nearly  two  years  passed  before  Congress  took  action  in  the  matter. 
Meanwhile,  the  President  extended  from  time  to  time  his  orders 
authorizing  the  suspension  of  the  writ  of  habeas  corpus.  Large  num- 
bers of  arrests  were  made  by  military  authorities  in  centers  of  danger, 
particularly  in  the  border  states.  In  Maryland  the  government  took 
into  custody  members  of  the  state  legislature,  officials  of  the  govern- 
ment of  Baltimore,  and  other  prominent  persons  suspected  or  known 
to  be  in  sympathy  with  the  rebellion.  Some  of  the  persons  arrested 
were  sent  to  Fort  McHenry.  Most  of  them  were  shipped  later  to 
Fortress  Monroe,  in  Virginia,  and  then  to  other  places  of  confine- 
ment in  the  North  as  expediency  required.  They  were  not  charged 
with  particular  offenses  and  no  attempt  was  made  to  bring  them  to 
trial.  So  reticent  was  the  administration  as  to  its  reasons  for  making 
arrests  in  particular  instances  that  when  the  House  of  Representa- 
tives, by  resolution,  asked  for  the  grounds,  reasons,  and  evidence  upon 
which  the  police  commissioners  of  Baltimore  were  arrested  and  were 
detained  at  Fort  McHenry,  the  President  replied,  "I  have  to  state 
that  it  is  judged  to  be  incompatible  with  the  public  interest  at  this 
time  to  furnish  the  information  called  for  by  the  resolution."  * 

"Messages  and  Papers  of  the  Presidents,  VII,  5226.    For  the  opinion  of  the  Attorney 
General  see  10  Opinions  of  the  Attorneys  General,  74. 
and  Papers  of  the  Presidents,  VII,  3234. 


THE     MAELSTROM     OF      CIVIL     WAR  283 

In  February,  1862,  over  the  signature  of  Secretary  of  War  Stanton, 
an  executive  order  was  issued  relating  to  political  prisoners  which 
outlined  the  history  of  the  activities  of  the  government  on  that  sub- 
ject. At  the  beginning  of  the  insurrection,  said  Stanton,  every  de- 
partment of  the  government  was  paralyzed  by  treason.  Defection 
appeared  in  the  Senate,  in  the  House  of  Representatives,  in  the  cab- 
inet, in  the  federal  courts  and  among  other  groups  of  government 
officials.  The  government  was  not  prepared  to  meet  the  crisis.  The 
judicial  machinery  "seemed  as  if  it  had  been  designed,  not  to  sustain 
the  government,  but  to  embarrass  and  betray  it."  In  the  crisis  the 
President  deemed  it  necessary,  among  other  things,  to  suspend  the 
writ  of  habeas  corpus  in  various  places.  He  caused  persons  who  were 
represented  to  him  as  being  engaged  or  about  to  engage  in  disloyal 
and  treasonable  practices  to  be  arrested  by  special  civil  as  well  as  mili- 
tary agencies  and  detained  in  custody  when  necessary  to  prevent  them 
and  deter  others  horn  such  practices.  The  government  now  had  the 
situation  well  in  hand.  Examinations  of  many  individual  cases  had 
been  made.  Arrangements  were  being  made  to  release  large  num- 
bers of  persons  on  their  subscribing  to  a  parole  to  render  no  aid  or 
comfort  to  the  enemies  of  the  United  States.  Exceptions  would  be 
made  when  it  was  deemed  necessary.80 

As  a  result  of  this  policy,  considerable  numbers  of  persons  who 
had  been  imprisoned  at  various  points  throughout  the  United  States 
were  released  and  allowed  to  return,  fuming  and  sputtering,  to  their 
homes.  The  process  of  summary  arrest  and  imprisonment  continued, 
however,  when  the  authorities  in  Washington  and  the  military  author- 
ities deemed  it  necessary. 

An  extension  of  authority  was  granted  by  presidential  proclamation 
in  September,  1802,  to  deal  with  persons  encouraging  resistance  to  the 
draft.  The  proclamation  provided  in  part  as  follows* 

That  during  the  existing  insurrection,  and  as  a  necessary  measure 
for  suppressing  the  same,  all  rebels  and  insurgents,  their  aiders  and 
abettors,  within  the  United  States,  and  all  persons  discouraging  volun- 
teer enlistments,  resisting  militia  drafts,  or  guilty  of  any  disloyal 
practice  affording  aid  and  comfort  to  rebels  against  the  authority  of 
the  United  States,  shall  be  subject  to  martial  law  and  liable  to  trial 
and  punishment  by  courts-martial  or  military  commissions;  second, 
that  the  writ  of  habeas  corpus  is  suspended  in  respect  to  all  persons 
arrested,  or  who  are  now  or  hereafter  during  the  rebellion  shall  be 

»lbid.t  VII.  $303-3305. 
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imprisoned  in  any  fort,  camp,  arsenal,  military  prison,  or  other  place 
of  confinement  by  any  military  authority  or  by  the  sentence  of  any 
court-martial  or  military  commission.21 

It  was  not  until  March,  1863,  that  Congress  enacted  a  measure 
authorizing  the  suspension  of  the  writ  of  habeas  corpus.  The  legis- 
lation had  an  interesting  history.  The  legality  of  the  suspension  by 
the  President  or  by  persons  to  whom  he  gave  authorization  continued 
to  be  seriously  questioned.  If  the  action  taken  proved  to  be  illegal, 
the  several  officials  who  had  obeyed  the  order  of  the  President  b) 
arresting  and  detaining  political  prisoners  might  ultimately  pay- 
dearly  for  their  conduct  as  a  result  of  damage  suits  brought  against 
them.  To  avert  such  an  outcome,  Thaddeus  Stevens  introduced  in 
the  House  of  Representatives  in  December,  1862,  a  bill  to  protect 
government  officers  against  any  such  liability.  It  cited  the  fact  that 
"there  is  not  entire  unanimity  of  opinion  as  to  which  branch  of  the 
government  possesses  the  constitutional  power  to  declare  such  sus- 
pension." It  provided  that 

all  such  suspensions,  arrests,  and  imprisonments,  by  whomsoever  made 
or  caused  to  be  made,  under  the  authority  of  the  said  President,  shall 
be  confirmed  and  made  valid;  and  the  said  President,  Secretaries, 
heads  of  departments,  and  all  persons  who  have  been  concerned  in 
making  such  arrests,  or  in  doing  or  advising  any  such  acts  as  aforesaid, 
are  hereby  indemnified  and  discharged  in  respect  thereof,  and  all 
indictments,  and  information,  action,  suits,  prosecutions,  and  pro- 
ceedings whatsoever  commenced,  or  to  be  commenced,  against  the 
said  President,  or  any  of  the  persons  aforesaid  in  relation  to  the  acts 
and  matters  aforesaid,  or  any  of  them,  are  hereby  discharged  and 
made  void. 

It  provided  further  that  during  the  existence  of  the  rebellion  the 
President  should  be  "invested  with  authority  to  declare  the  suspen- 
sion of  the  privilege  of  the  writ  of  habeas  corpus,  at  such  times  and  in 
such  places,  and  with  regard  to  such  persons,  as  in  his  judgment  the 
public  safety  may  require."  *  The  bill  was  passed  by  the  House 
within  an  hour  of  its  introduction  without  having  been  printed  or 
referred  to  any  committee  and  without  opportunity  for  consideration 
or  discussion.28  A  minority  submitted  a  resolution  of  protest,  de« 
nouncing  the  encroachment  upon  the  guarantees  of  individual  lib- 
erty and  objecting  to  the  indiscriminate  validation  of  the  actions  oi 

*Ibid.,  VII,  3299-3300.  »33  Congressional  Globe  529.  "Sec  ibid.,  p.  165 
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government  officials,  whether  justifiable  or  not.  The  Senate  made 
drastic  changes  in  the  bill,  and  it  was  changed  still  further  in  con 
ference  committee,  but,  as  passed,  it  authorized  the  President  to  sus- 
pend the  privilege  of  the  writ  of  habeas  corpus  and  provided  that  any 
order  made  by  or  under  the  authority  of  the  President  should  be  a 
defense  to  any  action  for  any  search,  seizure,  arrest,  or  imprisonment. 
Provision  was  made  for  the  removal  of  suits  of  this  kind  from  state 
courts  to  federal  courts.*4 

In  one  important  respect  the  act  attempted  to  curb  the  infringe- 
ment of  personal  liberties.  It  provided  that  the  Secretary  of  State  and 
Secretary  ol  War  should  submit  to  federal  judges  lists  of  the  persons 
held  as  prisoners.  If,  after  the  adjournment  of  the  succeeding  session 
of  the  grand  jury  in  each  area,  any  prisoner  remained  unindicted,  the 
judge  was  to  discharge  him  from  imprisonment  on  his  taking  an  oath 
of  allegiance  to  the  United  States.  Prisoners  under  indictment  were 
to  be  admitted  to  bail  pending  trial  pursuant  to  law.  These  provi- 
sions represented  concessions  to  those  members  of  Congress  who 
denounced  the  usurpation  of  power  by  the  President.  In  practice, 
the  provisions  seem  to  have  had  little  effect.  They  interfered  but 
little  with  the  activities  of  the  administration." 

MILITARY   POWER  EXPANDED 

Most  of  the  persons  arrested  and  held  as  political  prisoners  without 
attempts  to  bring  them  to  trial  were  from  beginning  to  end  in  the 
custody,  not  of  civil,  but  of  military  authorities.  In  his  proclamation 
of  September  24,  1862,  concerning  the  treatment  of  persons  interfer- 
ing with  the  draft,  the  President  sought  greatly  to  expand  the  military 
power  over  civilians.  He  admitted  that  disloyal  persons  were  "not 
adequately  restrained  by  the  ordinary  processes  of  the  law."  He 
therefore  prescribed  by  proclamation  offenses  which  were  not  enu- 
merated in  any  law  of  the  United  States.  He  took  it  upon  himself 
to  forbid  the  discouraging  of  volunteer  enlistment.  He  ordered  that 
persons  charged  with  this  and  other  offenses  should  be  subject,  not 
to  trial  in  the  civil  courts  in  the  area  where  those  courts  were  open 
and  functioning,  but  that  the  offenders  should  be  "subject  to  martial 
law  and  liable  to  trial  and  punishment  by  courts-martial  or  military 

«  12  Stat.  75*. 

m  James  G.  Randall,  Constitutional  Problems  Under  Lincoln  (1926),  pp.  166-168. 
For  the  proclamation  of  general  suspension,  issued  pursuant  to  the  statute,  see  Meuaget 
tnd  Papers  of  the  Presidents,  VII,  3371-3372. 
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commissions."  "  With  respect  to  the  offenses  prescribed  by  the  Pres- 
ident, the  proclamation  appeared  to  be  the  extension  of  martial  rule 
throughout  the  entire  area  of  the  United  States,  however  distant  the 
area  in  question  might  be  from  the  centers  of  military  conflict." 

The  requirement  that  trial  should  be  before  a  military  tribunal 
rather  than  in  a  civil  court  was  regarded  as  an  invasion  of  personal 
rights  no  less  serious  and  perhaps  even  more  serious  than  arrest  and 
imprisonment  by  military  authorities.  The  Habeas  Corpus  Act  of 
March  3,  1863,  implied  or  seemed  to  imply  the  intention  of  Congress 
that  persons  held  by  military  authorities  should  be  surrendered  for 
trial  in  the  civil  courts."  The  use  of  military  commissions  was  con 
tinued,  nevertheless,  for  the  trial  of  prescribed  offenses  by  civilians. 
Military  commissions  much  like  courts-martial  were  set  up.  They 
were  not  authori/ed  by  statute.  They  tended  to  follow  the  code  of 
courts-martial,  but  they  were  under  no  obligation  to  do  so.  They 
were  not  restrained  by  the  traditions  of  the  civil  judicial  system.  The 
bias  of  the  members  of  the  commission  could  be  given  free  rein  with- 
out prospect  of  reversal  by  appeal  to  a  civil  court.29 

One  of  the  important  cases  involved  Clement  L.  Vallandigham,  a 
congressman  from  Ohio,  who  was  highly  critical  of  the  war  policies 
of  the  government.  In  a  public  address  delivered  at  Mount  Vernon, 
Ohio,  on  May  1,  1863,  he  declared,  among  other  things, 

that  the  present  war  was  a  wicked,  cruel,  and  unnecessary  war,  one 
not  waged  for  the  preservation  of  the  Union,  but  for  the  purpose  of 
crushing  out  liberty  and  to  erect  a  despotism;  a  war  for  the  ireedom 
of  the  blacks  and  the  enslavement  of  the  whites,  and  ...  if  the  ad- 
ministration had  not  wished  otherwise,  .  .  .  the  war  could  have  been 
honorably  terminated  long  ago;  that  peace  might  have  been  honorably 
made  by  listening  to  the  proposed  intermediation  of  France;  that 
propositions  by  which  the  southern  states  could  be  won  back  and  the 
South  guaranteed  their  rights  under  the  Constitution,  had  been 
rejected  the  day  before  the  late  battle  of  Fredericksburg,  by  Lincoln 
and  his  minions.** 

Major  General  Burnside,  commanding  the  military  department  oi 
Ohio,  had  issued  an  order  some  two  weeks  earlier,  saying  that  all  per 

"Messages  and  Papers  of  the  Presidents,  VII,  S299. 

17  For  discussion  of  martial  rule  in  the  United  States  see  Charles  Fairman,  The  Lau 
of  Martial  Rule  (1930),  chapter  VIII. 

19 12  Stat.  755.  "  For  discussion  see  Fairman,  op.  cit.,  chapter  X. 

"Ex  parte  Vallindigham,  1  Wallace  243,  244-245    (1864). 
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sons  found  within  his  lines  who  should  commit  acts  for  the  benefit  of 
the  enemies  of  the  country  should  be  tried  as  spies  or  traitors  and,  if 
convicted,  should  suffer  death.  Persons  declaring  sympathy  for  the 
enemy  should  be  arrested  either  to  be  tried  or  to  be  sent  outside  the 
jurisdiction  of  General  Burnside  and  within  the  line  of  the  Confed- 
eracy. For  the  offense  of  delivering  his  public  address,  Vallandigham 
was  arrested  and  brought  to  trial  before  a  military  commission. 

Vallandigham  contended  that  he  had  committed  no  offense  against 
the  laws  of  the  United  States  and  that,  since  he  was  a  member  of 
neither  the  land  nor  naval  forces  of  the  United  States,  a  military  com- 
mission had  no  power  to  try  him.  He  was  convicted  and  sentenced 
to  be  kept  in  close  confinement  in  some  fortress  of  the  United  States 
during  the  period  of  the  war.  The  United  States  circuit  court  at 
Cincinnati  refused  to  disturb  the  sentence,  and  the  Supreme  Court  of 
the  United  States  avoided  entanglement  in  the  controversy  by  hold- 
ing that,  since  a  military  commission  was  not  a  court,  the  jurisdiction 
of  the  Supreme  Court  as  defined  by  statute  did  not  authorize  the 
issuing  of  a  writ  which  would  make  it  possible  tor  the  Supreme  Court 
to  review  the  decision  of  the  commission.  It  was  fortunate  for  the 
Court,  already  badly  discredited  because  of  the  supposed  attachment 
of  a  number  of  judges  to  the  southern  cause,  that  it  was  able  to  escape 
conflict  with  the  Executive  over  the  extent  of  military  powers  during 
the  period  of  the  war.  As  for  Vallandigham,  Lincoln  tempered 
severity  with  humor  by  ordering  him  banished  within  the  Confederate 

lines. 

H 

THE  MILLIGAN  CASE 

It  was  not  until  1866,  after  the  war  was  over,  that  the  Supreme 
Court  passed  upon  the  power  of  military  commissions  to  try  civilians 
in  areas,  not  in  the  immediate  theater  of  war,  where  the  civil  courts 
were  open  and  functioning.  In  this  case  the  Court,  speaking  through 
Justice  Davis,  a  Lincoln  appointee,  laid  a  restraining  hand  upon  the 
exercise  of  military  power.  The  case  involved  Lambdin  P.  Milligan, 
a  citizen  of  Indiana  who  apparently  participated  in  a  conspiracy 
against  the  United  States  much  more  serious  than  the  public  address 
delivered  by  Vallandigham.  Milligan  was  arrested  by  military  author- 
ities and  was  tried  by  a  military  commission  and  sentenced  to  death. 
He  petitioned  the  United  States  circuit  court  in  Indiana  for  release, 
contending  that  he  was  unlawfully  imprisoned. 

Superficially  the  case  was  much  like  that  of  Vallandigham.     As  to 
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procedure,  however,  it  was  different  in  one  important  respect.  In 
Vallandigham's  case  there  was  no  way  of  taking  an  appeal  from  the 
decision  of  the  military  commission  to  a  federal  court.  In  the  Milli- 
gan  case,  the  situation  was  such  that  the  Habeas  Corpus  Act  of  March 
3,  1863,  seemed  to  require  that  the  circuit  court  order  Milligan's  re- 
lease. That  act  provided  that,  where  a  grand  jury  had  met  after  a 
prisoner  was  taken  into  custody  and  had  terminated  its  session  with- 
out finding  an  indictment,  it  should  be  the  duty  of  the  judge  of  the 
court  to  order  the  prisoner  discharged.  It  happened  that  a  grand 
jury  having  jurisdiction  over  the  area  had  met  and  adjourned  while 
Milligan  was  in  the  hands  of  military  authorities,  without  taking  any 
action  against  him.  Pursuant  to  the  law,  therefore,  the  court  had  to 
consider  the  question  of  his  release.  The  judges  of  the  circuit  court, 
being  divided  as  to  their  duty  in  the  matter,  certified  the  question  to 
the  Supreme  Court  so  as  to  get  instructions  from  it.  Said  Justice 
Davis,  giving  the  opinion  of  the  Court: 

During  the  late  wicked  rebellion  the  temper  of  the  times  did  not 
allow  that  calmness  in  deliberation  and  discussion  so  necessary  to  a 
correct  conclusion  of  a  purely  judicial  question.  Then,  considerations 
of  safety  were  mingled  with  the  exercise  of  power,  and  feelings  and 
interests  prevailed  which  are  happily  terminated.  Now  that  the 
public  safety  is  assured,  this  question,  as  well  as  all  others,  can  be 
discussed  and  decided  without  passion  or  the  admixture  of  any  ele- 
ment not  required  to  form  a  legal  judgment.  We  approach  the 
investigation  of  this  case  fully  sensible  of  the  magnitude  of  the  inquiry 
and  the  necessity  of  full  and  cautious  deliberation.111 

It  was  essential  to  the  safety  of  every  government,  he  declared,  that,  in 
a  crisis  like  that  through  which  the  United  States  had  just  passed, 
there  should  be  a  power  somewhere  of  suspending  the  writ  of  habeas 
corpus.  This  did  not  mean,  however,  that  martial  law  could  be  pro- 
claimed throughout  the  entire  country.  "Martial  law  cannot  arise 
from  a  threatened  invasion.  The  necessity  must  be  actual  and 
present;  the  invasion  real,  such  as  effectually  closes  the  courts  and 
deposes  the  civil  administration."  M  Such  had  not  been  the  case  in 
Indiana.  "Martial  rule  can  never  exist  where  the  courts  are  open 
and  in  the  proper  and  unobstructed  exercise  of  their  jurisdiction."  M 

All  members  of  the  Supreme  Court  were  agreed  that  the  military 
commission  in  Indiana  had  no  power  to  try  Milligan.  The  logic  of 
Justice  Davis's  opinion  went  farther,  to  the  conclusion  that,  even  if  it 
chose  to  do  so,  Congress  could  not  authorize  trial  by  military  commis- 

nEx  parte  Milligan,  4  Wallace  2,  109   (1866).          «/Wd.,  p.  127.          *Ibid.,  p.  127. 
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sion  in  cases  of  this  kind.  Four  justices,  with  Chief  Justice  Chase  as 
their  spokesman,  refused  to  go  so  far.  They  contended  that  there 
were  circumstances  in  which,  the  privilege  of  the  writ  of  habeas  cor- 
pus being  suspended,  trial  and  punishment  by  military  commissions 
in  states  where  civil  courts  were  open  might  be  authorized  by  Con- 
gress. They  maintained  that,  "when  the  nation  is  involved  in  war, 
ind  some  portions  of  the  country  are  invaded,  and  all  are  exposed  to 
invasion,  it  is  within  the  power  of  Congress  to  determine  to  what 
states  or  districts  such  great  and  imminent  public  danger  exists  as 
justifies  the  authorization  of  military  tribunals  for  the  trial  of  crimes 
and  offenses  against  the  discipline  or  security  of  the  army  or  against 
the  public  safety."  "*  Although  in  Indiana  the  judges  and  officers  of 
the  courts  were  loyal  to  the  government,  it  might  have  been  other- 
wise. "In  times  of  rebellion  and  civil  war  it  may  often  happen,  in- 
deed, that  judges  and  marshals  will  be  in  active  sympathy  with  the 
rebels,  and  the  courts  their  most  efficient  allies."  *  The  minority  of 
the  Court  refused  to  deny  to  Congress  the  power  needed  to  deal  with 
a  situation  of  this  kind. 

The  decision  in  the  Milligan  case  had  a  continuing  importance 
and  the  point  on  which  the  Court  divided  may  have  to  be  examined 
in  the  light  of  modern  circumstances.  During  the  period  of  the  first 
World  War  it  was  contended  that,  since  modern  wars  are  fought,  not 
merely  by  military  forces,  but  also  by  all  the  industrial  and  com- 
mercial equipment  of  nations,  enemy  activity  in  any  locality  may  be 
so  dangerous  as  to  render  advisable  resort  to  military  tribunals.  It 
was  contended  by  certain  senators  and  by  an  assistant  attorney  gen- 
eral of  the  United  States  that,  because  of  the  slowness  with  which  the 
civil  courts  performed  their  functions  and  the  lightness  of  the  pen- 
alties applied,  the  safety  of  the  nation  depended  upon  the  trial  of 
certain  types  of  offenders  by  military  tribunals  and  the  administering 
of  the  severe  penalties  which  sucli  tribunals  were  likely  to  prescribe. 
No  such  measures  were  taken,  and  it  was  widely  contended  that  the 
Milligan  decision  stood  in  the  way.  The  possibility  remains,  how- 
ever, that  in  a  future  military  crisis  resort  to  military  tribunals  might 
be  regarded  as  necessary  to  national  safety,  and,  if  judicial  review  were 
secured,  the  doctrine  presented  in  the  Milligan  decision  might  be 
modified.1* 

"Ibid.,  p.  140.  mlb{d..  p.  141. 

••  For  discussion  of  the  issue  during  the  first  World  War  see  chapter  26.  The  saboteur 
case,  Ex  parte  Quirin,  63  S.  Ct.  2  (1942),  decided  during  the  second  World  War,  seemed 
to  give  a  possible  opening  for  modernizing  the  Milligan  decision,  but  the  Supreme  Court 
cautiously  avoided  elaboration  upon  the  doctrines  involved.  See  chapter  38. 
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CENSORSHIP 

During  the  period  of  the  Civil  War,  Congress  enacted  no  measure 
comparable  to  the  Espionage  Act  of  the  first  World  War.  It  enacted 
no  measure  comparable  to  those  of  the  World-War  period  concerning 
exclusion  of  materials  from  the  mails.  It  provided  no  direct  author- 
ization for  censorship  of  any  kind.  The  statutes  of  the  period  make 
no  mention  of  censorship.  Yet,  obviously,  divided  as  the  country  was, 
with  enemy  sympathizers  within  close  range  of  government  depart- 
ments and  with  military  establishments  eager  to  collect  and  convey 
information  likely  to  have  value  to  the  enemy,  it  was  necessary  to 
establish  some  degree  of  control  over  communications."7  An  attempt 
was  made,  with  some  success,  to  work  out  between  military  authorities 
and  representatives  of  the  press  an  understanding  as  to  the  informa- 
tion of  military  significance  which  might  be  published.  At  the  be- 
ginning of  the  war  the  government  took  over  telegraph  lines  going 
out  of  Washington  and  proceeded  to  censor  dispatches  through  an 
official  responsible  at  various  times  to  one  or  another  of  the  govern- 
ment departments.  The  censor,  like  most  censors,  seems  to  have 
performed  his  task  with  excessive  zeal.  An  investigation  by  a  com 
mittee  of  the  House  of  Representatives  disclosed  the  fact  that  censor- 
ship extended,  not  merely  to  military  items,  but  also  to  many  items 
of  news  commenting  on  the  activities  of  the  government  in  Washing- 
ton and  criticizing  high  officials.*  The  control  exercised  was  irri- 
tating because  it  interfered  with  the  sending  of  information  that 
ought  not  to  have  been  restricted.  On  the  other  hand,  it  was  in  part 
ineffective,  because  shrewdly  phrased  dispatches  conveyed  important 
information  in  spite  of  the  scrutiny  of  the  censor  and,  furthermore, 
because  it  was  possible  for  some  time  to  send  from  Baltimore  and 
other  points  in  the  country  dispatches  which  could  not  be  sent  from 
Washington. 

In  January,  1862,  Congress  enacted  a  measure  authorizing  the 
President  to  take  possession  of  railroads  and  telegraph  lines  in  the 
United  States."  Soon  afterward  the  government  took  military  posses- 
sion of  all  the  telegraph  lines  in  the  United  States.  The  order  of  the 
Secretary  of  War  stated  that  all  telegraphic  communications  in  regard 
to  military  operations  not  expressly  authorized  by  the  War  Depart- 
ment, the  commanding  general,  or  the  generals  commanding  armies 
in  the  field  in  the  several  departments  were  absolutely  forbidden.  AD 

"For  discussion  sec  Randall,  op.  cit.t  chapter  XIX.  and  materials  cited. 
m  See  House  Report  No.  *4,  37th  Cong.,  2d  sess.  "  12  Stat.  334. 
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newspapers  publishing  military  news  not  authorized  by  the  prescribed 
official  authority  were  to  be  excluded  thereafter  from  receiving  infor- 
mation by  telegraph  or  from  transmitting  their  papers  by  railroad."4 
The  order  was  broad  enough  to  throttle  any  publication  the  govern- 
ment sought  to  eliminate,  if  a  single  offense  of  the  type  mentioned 
could  be  discovered. 

Apart  from  these  provisions  for  control,  the  government  dealt  with 
disloyal  newspapers  in  two  ways.  First,  military  authorities  some- 
times arrested  disloyal  editors  and  imprisoned  them  indefinitely,  or 
suppressed  their  papers,  or  both.  Such  measures,  like  many  others 
taken  by  military  authorities  with  reference  to  civilians  and  civilian 
activities,  were  not  authorized  by  statutes.  If  they  had  a  legal  basis, 
it  was  in.  the  exercise  of  the  war  powers  of  the  government.  The  con- 
stitutionality of  the  military  suppression  of  newspapers  was  not  passed 
upon  by  the  Supreme  Court.  In  the  light  of  the  Milligan  case,  how- 
ever, constitutionality  was  doubtful,  to  say  the  least. 

The  other  device  for  dealing  with  newspapers  opposing  the  war  and 
urging  that  peace  be  made  with  the  Confederate  government  was  ex- 
clusion from  the  mails  by  order  of  the  Postmaster  General.  That 
official  dealt  with  a  number  of  papers  in  this  fashion,  explaining,  "To 
await  the  results  of  slow  judicial  prosecution  was  to  allow  crime  to  be 
consummated,  with  the  expectation  of  subsequent  punishment,  in- 
stead of  preventing  its  accomplishment  by  prompt  and  direct  inter- 
ference." tt  He  phrased  his  constitutional  justification  as  follows: 

The  freedom  of  the  press  is  secured  by  a  high  constitutional  sanc- 
tion. But  it  is  freedom  and  not  license  that  is  guaranteed.  It  is  to  be 
used  only  for  lawful  purposes.  It  cannot  aim  blows  at  the  existence 
of  the  government,  the  Constitution,  and  the  Union,  and  at  the  same 
time  claim  its  protection.  As  well  could  the  assassin  strike  his  blow 
at  human  life,  at  the  same  time  claiming  that  his  victim  should  not 
commit  a  breach  of  the  peace  by  a  counter-blow.  While,  therefore, 
this  department  neither  enjoyed  nor  claimed  the  power  to  suppress 
such  treasonable  publications,  but  left  them  free  to  publish  what  they 
pleased,  it  could  not  be  called  upon  to  give  them  circulation.  It 
could  not  and  would  not  interfere  with  the  freedom  secured  by  law, 
but  it  could  and  did  obstruct  the  dissemination  of  that  license  which 
was  without  the  pale  of  the  Constitution  and  law.  The  mails  estab- 
lished by  the  United  States  government  could  not,  upon  any  known 
principle  of  law  or  public  right,  be  used  for  its  destruction.  As  well 

*  Messages  and  Paper*  of  the  Presidents,  VII,  3309-3310. 
tt  House  Misc.  Doc.  No.  16,  37th  Cong.,  3d  sess.,  p.  2. 
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rould  the  common  carrier  be  legally  required  to  transport  a  machine 
designed  for  the  destruction  of  the  vehicle  conveying  it,  or  an  inn- 
keeper be  compelled  to  entertain  a  traveler  whom  he  knew  to  be 
intending  to  commit  a  robbery  in  his  house.41 

The  House  committee  on  the  judiciary  approved  of  the  action  of 
the  Postmaster  General,  even  though  it  had  been  taken  without  spe- 
cific congressional  authorization.4*  Said  the  committee: 

Every  government,  unless  by  its  constitution  restricted,  has  the  most 
ample  power  of  self-preservation,  and  it  is  by  no  means  essential  to 
that  power  that  it  should  be  enumerated  among  its  expressly  granted 
powers.  It  springs  from  the  essential  elements  of  government  itself, 
and  the  exercise  of  a  power  or  means  of  the  destruction  of  the  govern- 
ment is  as  effectually  prohibited  by  the  very  nature  and  character  of 
our  institutions  as  if  it  had  been  expressly  written  in  the  Consti- 
tution.4* 

Presumably,  these  sentiments  had  the  approval  of  most  loyal  per- 
sons at  the  time.  No  suit  was  brought  in  which  the  Supreme  Court 
had  to  pass  upon  the  constitutional  and  other  legal  questions  involved. 
Many  years  later,  however,  at  the  beginning  of  the  first  World  War, 
it  seems  to  have  been  recognized  that,  whatever  the  legality  and  con- 
stitutionality of  the  exercise  of  sweeping  powers  by  the  Postmaster 
General,  it  was  better  policy  to  provide  specifically  by  law  for  the 
exercise  of  these  powers.  In  this  field,  as  in  others,  the  coverage  by 
statute  was  much  broader  during  the  first  World  War  than  during 
the  Civil  War.  The  reason,  or  one  of  the  reasons,  was  that  in  the 
early  period  the  tradition  of  presidential  guidance  of  legislative  policy, 
even  at  a  time  of  crisis,  had  not  yet  been  worked  out.  It  was  recog- 
nized, however,  that  in  such  a  crisis  speedy  action  under  executive 
guidance  was  necessary  for  the  winning  of  the  war.  To  a  limited 
extent,  therefore,  amid  the  clamor  of  the  minority  about  the  usurpa- 
tion of  power  and  the  suppression  of  the  rights  of  the  people,  Con- 
gress abdicated  in  favor  of  the  Executive,  paving  the  way  for  further 
abdication  in  other  crises,  military  or  otherwise. 

CONSCRIPTION 

The  provision  of  man-power  for  military  purposes  was  one  of  the 
major  tasks  of  Lincoln's  administration.  Lincoln's  first  step  was  to 
issue  a  call  for  seventy-five  thousand  militia.  In  calling  out  the 

p.  2.  **  Ibid.,  p.  10.  «•  Ib id.,  p.  12. 
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militia  he  was  clearly  within  the  scope  of  powers  given  by  the  Consti- 
tution and  laws.  He  went  further,  however,  and  issued  calls  for  vol- 
unteers to  serve  three  years  in  the  regular  army  and  navy.  In  the 
message  subsequently  delivered  to  Congress,  he  admitted  tacitly  that 
he  had  gone  beyond  his  own  powers,  although  he  had  done  nothing 
that  Congress  was  not  competent  to  authorize.  "These  measures," 
he  said,  "whether  strictly  legal  or  not,  were  ventured  upon  under 
what  appeared  to  be  a  popular  demand  and  a  public  necessity,  trust 
ing  then,  as  now,  that  Congress  would  readily  ratify  them.  It  is  be- 
lieved that  nothing  has  been  done  beyond  the  constitutional  compe- 
tency of  Congress."  *"  Congress  did  ratify  the  action  of  the  President 
and  made  further  provision  for  the  use  of  the  militia. 

The  need  for  additional  men  forced  Congress  to  consider  conscrip- 
tion. The  United  States  had  never  before  resorted  to  compulsory 
military  service.  A  measure  had  been  close  to  enactment  during  the 
War  of  1812,  but  had  not  been  passed.  Conscription  had  been  op- 
posed as  contrary  to  the  principles  of  liberty  embodied  in  our  political 
institutions.  Some  believed  that  it  was  not  authorized  by  the  Con- 
stitution. In  any  event,  the  belief  was  firmly  ingrained  that  con- 
scripts were  poor  soldiers  in  comparison  with  volunteers. 

By  an  act  of  July  17,  1862,  Congress  cautiously  approached  the  sub- 
ject of  compulsory  military  service.4*  The  act  gave  the  President 
power  to  reach  down  into  the  states  and  supervise  the  enrollment  of 
man-power  in  the  militia,  which  was  to  be  called  into  the  federal 
service.  The  measure  proved  inadequate.  By  an  act  of  March  3, 
1863,  Congress  provided  for  the  conscription  of  men  directly  into  the 
national  forces/7  So  powerful  was  the  criticism  of  the  act  that  Lincoln 
drafted  an  address  in  its  defense,  intended  to  be  used  as  an  appeal  to 
the  people.  Although  it  was  not  published,  its  language  is  significant 
as  a  revelation  of  the  position  of  the  President.  The  Constitution, 
he  pointed  out,  declared  that  Congress  should  have  power  to  raise 
and  support  armies. 

They  tell  us  the  law  is  unconstitutional.  It  is  the  first  instance,  I 
believe,  in  which  the  power  of  Congress  to  do  a  thing  has  ever  been 
questioned  in  a  case  where  the  power  is  given  by  the  Constitution  in 
express  terms.  Whether  a  power  can  be  implied  when  it  is  not  ex 
pressed  has  often  been  the  subject  of  controversy;  but  this  is  the  first 

*  Messages  and  Papers  of  the  Presidents,  VII,  3225.  *  12  Stat.  597. 

47 12  Stat.  731.  For  discussion  of  conscription  during  the  Civil  War  sec  Randall 
op.  tit.,  chapter  XI. 
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case  in  which  the  degree  of  effrontery  has  been  ventured  upon,  ol 
denying  a  power  which  is  plainly  and  distinctly  written  down  in  the 
Constitution.4" 

The  Constitution  gave  Congress  the  power  to  raise  armies,  but  it  did 
not  prescribe  the  mode.  In  such  a  case  Congress  must  prescribe  the 
mode  or  relinquish  the  power. 

Congress  could  not  exercise  the  power  to  do  the  thing  if  it  had  not 
the  power  of  providing  a  way  to  do  it  when  no  way  is  provided  by  the 
Constitution  for  doing  it.  In  fact,  Congress  would  not  have  the 
power  to  raise  and  support  armies  if  even  by  the  Constitution  it  were 
left  to  the  option  of  any  other,  or  others,  to  give  or  withhold  the  only 
mode  of  doing  it.  If  the  Constitution  had  prescribed  a  mode,  Con- 
gress could  and  must  follow  that  mode;  but,  as  it  is,  the  mode  neces- 
sarily goes  to  Congress,  with  the  power  expressly  given.  The  power  is 
given  fully,  completely,  unconditionally.  It  is  not  a  power  to  raise 
armies  if  state  authorities  consent;  nor  if  the  men  who  compose  the 
armies  are  entirely  willing;  but  it  is  a  power  to  raise  and  support 
armies  given  to  Congress  by  the  Constitution,  without  an  if.4* 

Another  unpublished  manuscript  of  a  very  different  kind  was  pre- 
pared on  the  Conscription  Act.  Chief  Justice  Taney,  now  greatly 
enfeebled,  but  still  at  the  head  of  the  Supreme  Court,  wrote  drafts  of 
opinions  on  a  number  of  subjects  connected  with  the  war  which  might 
possibly  come  before  the  Supreme  Court.  One  of  them  was  entitled 
"Thoughts  on  the  Conscription  Law  of  the  U.  States."  In  this 
opinion  Taney  pronounced  the  Conscription  Act  unconstitutional. 
He  emphasized  again  the  division  of  powers  between  the  federal  and 
state  governments,  as  he  had  done  in  the  Booth  cases.  Although  two 
separate  governments  exercised  powers  of  sovereignty  over  the  same 
territory  and  the  same  people  at  the  same  time,  each  of  them  was 
altogether  independent  of  the  other  within  its  own  sphere  of  action. 
The  Conscription  Act  was  an  encroachment  by  the  federal  govern- 
ment upon  the  sovereignty  of  the  states.  In  the  Constitution  the 
right  of  the  states  to  maintain  their  own  militia  was  clearly  recog- 
nized. Yet  under  the  Conscription  Act  the  officers  and  men  in  the 
state  militia  might  be  taken  by  the  federal  government;  with  the 
effect  of  destroying  the  militia  as  such.  The  civil  officers  of  the  states, 
with  the  exception  of  the  governor,  might  under  the  Conscription 
Act  be  taken  in  the  same  way  and  the  state  government  thereby  virtu- 

"John  G.  Nicolay  and  John  Hay,  Abraham  Lincoln,  A  History  (10  vols.,  1909),  VII,  51 
*lbid.t  p,  52. 
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ally  destroyed.     The  Constitution,  Taney  believed,  allotted  to  the 
federal  government  no  such  power." 

The  question  of  the  constitutionality  of  this  measure  never  reached 
the  Supreme  Court.  It  was  dealt  with  in  some  state  courts  and  lower 
federal  courts,  but  without  eliciting  definitive  answer.  Not  until 
after  the  enactment  of  a  conscription  measure  in  1917  did  the 
Supreme  Court  express  itself  unanimously  in  an  opinion  holding  that 
the  federal  government  had  the  constitutional  power  to  raise  armies 
by  conscription.*1 

THE  LEGAL  STATUS  OF  THE  CIVIL  WAR  —  THE  BLOCKADE 

By  proclamations  of  April  19  and  April  27,  1861,  the  President  gave 
notice  of  the  blockade  of  southern  ports  "in  pursuance  of  the  laws  of 
the  United  States  and  of  the  law  of  nations/'  "  The  proclamation 
of  the  blockade  raised  a  number  of  delicate  questions.  In  interna- 
tional law  the  right  to  establish  a  blockade  existed  only  in  conditions 
of  war.  War  implied  the  existence  of  at  least  two  belligerent  parties. 
American  statesmen  took  the  position  that  the  Confederacy  was  not  a 
belligerent  party  in  the  full  sense  of  the  word  and  that  the  persons 
conducting  hostilities  against  the  United  States  were  merely  lawless 
bands  of  individuals  engaged  in  an  insurrection  —  individuals  entitled 
to  be  treated,  not  as  belligerents  under  the  laws  of  war,  but  as  traitors 
to  the  United  States.  The  first  proclamation  of  the  President,  in- 
deed, declared  that  any  person  who  should  molest  a  vessel  of  the 
United  States  would  "be  held  amenable  to  the  laws  of  the  United 
States  for  the  prevention  and  punishment  of  piracy/'  Taking  this 
position  as  to  the  relation  between  the  United  States  and  the  southern 
rebels,  the  government  objected  to  the  proclamations  of  neutrality 
issued  by  Great  Britain  and  other  foreign  nations.  It  struggled  hard, 
and  in  this  case  successfully,  to  prevent  general  recognition  of  the 
Confederate  States  by  foreign  nations.  In  other  words,  the  United 
States  claimed,  on  the  one  hand,  the  benefit  of  war  conditions  when 
there  was  benefit  to  be  derived,  as  in  resort  to  the  law  of  nations  to 
justify  the  establishment  of  a  blockade;  but,  on  the  other  hand,  where 
the  United  States  would  be  injured  by  the  recognition  of  a  full-fledged 
war  between  two  belligerents,  it  sought  to  classify  the  conflict  as  the 

"Sec  Swisher,  op.  cit.,  pp.  570-571. 

a  Selective  Draft  Law  Cases,  245  U.S.  306  (1918).    For  discussion  see  chapter  20, 

«"  12  Stat.  1258-1259. 
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suppression  of  an  insurrection  within  the  country  and  as  a  mattci 

which  was  of  no  concern  to  foreign  nations. 

The  questions  of  law  were  complicated  by  the  fact  that  the  procla- 
mation had  been  issued  at  a  time  when  Congress  was  not  in  session 
and  prior  to  the  time  when  any  act  was  passed  indicating  the  exist- 
ence of  a  state  of  war.  Under  the  Constitution  the  power  to  declare 
war  was  lodged  in  Congress.  It  was  widely  assumed  that  war  could 
not  exist  in  a  legal  sense  until  Congress  made  a  formal  declaration. 
In  his  message  of  July  4,  1861,  to  the  newly  assembled  Congress,  the 
President  told  of  the  establishment  of  the  blockade  and  said  that  the 
action  was  believed  to  be  strictly  legal."  Congress  did  not  issue  a 
formal  declaration  of  war.  It  passed  no  measure  authorizing  a 
blockade  of  southern  ports  on  the  basis  of  the  laws  of  war.  Almost 
immediately,  however,  it  enacted  a  measure  of  July  13,  1861,  which 
authorized  the  closing  of  the  ports  of  the  collection  districts  in  which 
the  collection  of  the  revenue  of  the  United  States  was  obstructed.  It 
provided,  among  other  things,  that  "if,  while  said  ports  are  so  closed, 
any  ship  or  vessel  from  beyond  the  United  States,  or  having  on  board 
any  articles  subject  to  duties,  shall  enter  or  attempt  to  enter  any  such 
port,  the  same,  together  with  its  tackle,  apparel,  furniture,  and  cargo, 
shall  be  forfeited  to  the  United  States."  "*  The  act  did  not  mention 
the  blockade,  but,  apparently  relying  heavily  upon  the  revenue 
powers  of  the  federal  government,  it  included  provisions  covering 
many  of  the  activities  hitherto  supported  only  by  the  proclamation 
of  the  blockade  issued  by  the  President.  By  an  act  of  August  6,  1861, 
as  if  to  avoid  difficulties  from  the  possible  illegality  of  orders  issued 
by  the  President  after  March  4,  1861,  Congress  provided  that  all  acts, 
proclamations,  and  orders  issued  by  the  President  after  that  date, 
"respecting  the  army  and  navy  of  the  United  States,  and  calling  out 
or  relating  to  the  militia  or  volunteers  from  the  United  States,  are 
hereby  approved  and  in  all  respects  legalized  and  made  valid,  to  the 
same  intent  and  with  the  same  effect  as  if  they  had  been  issued  and 
done  under  the  previous  express  authority  and  direction  of  the  Con- 
gress of  the  United  States."  " 

Although  many  legal  questions  arising  out  of  the  war  either  did  not 
reach  the  Supreme  Court  at  all  or  were  not  decided  until  the  war 
was  at  an  end,  the  power  of  the  President  to  establish  a  blockade  was 

M  Messages  and  Papers  of  the  Presidents,  VII,  3225. 
"  12  Stat.  255,  257. 
«  12  Stat.  326. 
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passed  upon  in  the  Prize  Cases,88  decided  in  1863,  and  important  ques- 
tions as  to  the  status  of  the  war  were  discussed.  All  members  of  the 
Court  agreed  that  the  blockade  was  legal  after  the  enactment  of  the 
measure  of  July  13,  1861,  in  which  Congress  in  various  provisions 
recognized  the  existence  of  a  state  of  war  and  authorized  the  closing 
of  southern  ports. 

On  other  important  matters,  the  Court  divided  five  to  four.  The 
majority,  speaking  through  Justice  Grier,  upheld  the  legality  of  the 
blockade  from  the  date  of  the  presidential  proclamation.  To  con- 
stitute a  war,  said  Justice  Grier,  it  was  not  necessary  that  both  parties 
should  be  acknowledged  as  independent  nations  or  sovereign  states. 
It  was  not  less  a  civil  war  because  it  might  be  called  an  insurrection 
by  one  side,  the  insurgents  being  considered  as  rebels  or  traitors.  It 
was  not  necessary  that  the  independence  of  the  revolted  province  or 
state  be  acknowledged  in  order  to  constitute  it  a  belligerent  accord- 
ing to  the  law  of  nations.  Although  by  the  Constitution  Congress 
alone  had  the  power  to  declare  a  national  or  foreign  war,  a  civil  war 
was  never  publicly  proclaimed.  The  Constitution  required  the  Pres- 
ident to  take  care  that  the  laws  be  faithfully  executed.  He  was  com- 
mander-in-chief  of  the  army  and  navy  of  the  United  States  and  of  the 
militia  of  the  several  states  when  called  into  the  ac  tual  service  of  the 
United  States.  He  had  no  power  to  initiate  or  declare  a  war  against 
a  foreign  nation  or  a  domestic  state;  but  he  was  authorized  to  call 
out  the  militia  and  use  the  military  and  naval  forces  of  the  United 
States  in  case  of  invasion  by  foreign  nations  and  to  suppress  insurrec- 
tion against  the  government  of  a  state  or  of  the  United  States.  If  war 
was  made  against  the  United  States,  the  President  was  bound  to  resist 
by  force.  He  did  not  initiate  the  war,  but  was  bound  to  accept  the 
challenge  without  waiting  for  any  special  legislative  authority. 

This  greatest  of  civil  wars  was  not  gradually  developed  by  popular 
commotion,  tumultuous  assemblies,  or  local  unorganized  insurrec- 
tions. However  long  may  have  been  its  previous  conception,  ii 
nevertheless  sprung  forth  suddenly  from  the  parent  brain,  a  Minerva 
in  the  full  panoply  of  war.  The  President  was  bound  to  meet  it  in 
the  shape  it  presented  itself,  without  waiting  for  Congress  to  baptize 
it  with  a  name;  and  no  name  given  to  it  by  him  or  them  could  change 
the  fact." 

»2  Black  635. 
"Ibid.,  pp.  668-669. 
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The  proclamation  of  the  blockade,  said  the  justice,  was  itself  official 
and  conclusive  evidence  to  the  Court  that  a  state  of  war  existed  which 
demanded  and  authorized  a  recourse  to  such  a  measure  under  the  cir- 
cumstances peculiar  to  the  case. 

Even  if  it  were  necessary  to  the  technical  existence  of  a  war  that  it 
should  have  a  legislative  sanction,  the  majority  of  the  Court  found 
that  sanction  in  almost  every  act  passed  at  the  special  session  of  Con- 
gress which  met  on  July  4,  1861.  That  session  was  concerned  almost 
exclusively  with  legislation  that  would  enable  the  government  to 
prosecute  the  war  with  vigor  and  efficiency.  In  addition  to  other 
measures,  furthermore,  the  Court  called  attention  to  the  act  of  August 
6,  sanctioning  acts,  proclamations,  and  orders  of  the  President  as  if 
they  had  been  issued  and  done  under  the  previous  express  authority 
and  direction  of  Congress.  Without  admitting  that  such  an  act  was 
necessary  under  the  circumstances,  the  majority  of  the  Court  indicated 
that,  if  the  President  had  in  any  manner  assumed  powers  for  which 
congressional  sanction  or  authority  was  necessary,  this  ratification  had 
operated  to  cure  the  defect. 

The  four  dissenting  justices,  speaking  through  Justice  Nelson,  ad- 
mitted that  the  conflict  became  a  war  in  the  sense  of  the  law  of 
nations  and  of  the  Constitution  upon  the  enactment  of  the  law  ot 
July  13,  1861,  but  denied  it  that  status  before  the  date  of  the  statute. 
Nelson  contended  that  civil  war,  like  any  other  war,  could  exist  only 
by  act  of  Congress,  which  required  the  assent  of  two  of  the  great 
departments  of  the  government  —  the  executive  and  the  legislative. 
True,  the  President  had  the  power  to  suppress  insurrection  and  repel 
invasion,  but  it  did  not  become  a  war  in  the  sense  that  a  blockade 
might  be  authorized  until  action  was  taken  by  Congress. 

Nelson  scorned  the  idea  that  the  ratifying  measure  of  August  6, 
1861,  might  be  an  ex  post  facto  law,  making  illegal  and  providing 
punishment  for  the  carrying  on  of  trade  which  prior  to  that  time  had 
not  violated  any  law.  It  is  to  be  remembered,  of  course,  that  Nelson 
was  speaking  only  for  a  minority  of  the  Court.  Yet  it  should  also  be 
remembered  that,  in  dealing  with  this  point,  Justice  Grier,  for  the 
majority,  was  considering  what  he  regarded  as  nothing  more  than  a 
hypothetical  situation.  He  took  the  position  that  the  proclamations 
of  the  President  were  valid  without  any  supporting  statute.  While 
he  remarked  that,  if  the  proclamations  had  originally  exceeded  the 
power  of  the  President,  the  effect  had  been  cured  by  a  subsequent 
statute,  he  made  no  admission  that  any  such  defect  existed.  He  did 
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not  find  it  necessary,  therefore,  to  demonstrate  at  length  the  power  of 
Congress  to  give  validity  to  presidential  orders  by  retroactive  legisla- 
tion. The  extent  of  that  power  u  not  yet  clear."* 

TREASON 

Throughout  the  North  all  persons  participating  in  and  sympathizing 
with  the  rebellion  were  loosely  classified  and  denounced  as  traitors 
and  their  punishment  for  the  crime  of  treason  was  demanded."  The 
Constitution  provided  that  "treason  against  the  United  States  shall 
consist  only  in  levying  war  against  them,  or  in  adhering  to  their 
enemies,  giving  them  aid  and  comfort."  **  By  the  statutes  in  force 
when  the  war  began,  the  death  penalty  was  prescribed.  Obviously, 
in  spite  of  the  hysteria  of  the  times,  not  all  the  persons  connected  with 
the  rebellion  who  fell  into  the  hands  of  the  federal  government  could 
be  prosecuted  and  convicted  of  treason.  Although  the  federal  gov- 
ernment never  officially  recognized  the  existence  of  the  Confederate 
States,  it  did  tacitly  permit  the  application  of  the  laws  of  war  in  the 
disposition  of  prisoners  taken  on  either  side  and  in  other  ways.  Al- 
though the  members  of  the  southern  forces  were  regarded  as  citizens 
of  the  United  States  engaged  in  war  against  the  United  States,  it  was 
utterly  impracticable  on  a  variety  of  grounds  to  make  any  attempt  to 
convict  them  of  treason.  Most  of  the  political  prisoners  who,  by 
virtue  of  the  suspension  of  the  privilege  of  the  writ  of  habeas  corpus, 
were  kept  in  prisons  by  military  authorities  were  called  traitors,  but 
little  attempt  was  made  to  prosecute  them  for  treason. 

Persons  who  burned  railroad  bridges  and  in  other  ways  attempted 
sabotage  of  the  government  program  were  indicted  in  considerable 
numbers,  for  treason  and  allied  offenses.  In  view  of  his  attitude  to- 
ward the  war,  there  was  much  curiosity  as  to  what  Chief  Justice  Taney 
would  do  with  the  cases  in  his  circuit.  The  United  States  attorney  in 
Baltimore  realized  that  the  cases  would  have  to  be  made  very  plain 

MIn  the  case  of  United  States  v.  The  Francis  Hatch,  Federal  Case  No.  15158,  decided 
in  1864,  District  Judge  Giles  took  a  position  very  similar  to  that  of  Justice  Grier  in  the 
Prize  Cases.  The  case  involved  the  confiscation  of  a  vessel  under  regulations  issued  by 
the  Treasury  Department,  alleged  to  be  made  pursuant  to  an  act  of  Congress  of  July  13, 
1861.  The  judge  thought  that  the  regulations  were  supported  by  the  statute,  but  took 
the  position  that,  even  if  they  were  not  so  supported,  they  were  given  validity  by  a  sub- 
sequent act  of  July  2,  1864.  In  1933  and  1934,  in  enacting  banking  legislation  to  deal 
with  crisis  conditions.  Congress  included  provisions  approving  and  confirming  actions, 
regulations,  rules,  licenses,  orders,  and  proclamations  previously  taken,  promulgated* 
made,  or  issued  by  the  President  or  the  Secretary  of  the  Treasury  under  the  somewhat 
questionable  color  of  earlier  legislation.  48  Stat.  1,  343. 

•For  discussion  see  Randall,  op.  cit.,  chapter  IV.  m Article  III,  Section  S. 
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and  conclusive  if  a  conviction  was  to  be  expected.  Taney  postponed 
the  cases  from  term  to  term  without  permitting  them  to  be  brought 
to  trial.  He  explained  his  reasons  in  a  letter  to  Justice  Nelson.  The 
official  orders  issued  by  military  authorities  and  the  arrest  of  civilians 
without  assignment  of  cause,  he  said,  showed  that  Maryland  was 
under  martial  law  and  that  the  civil  authority  was  powerless.  A  fair 
and  impartial  trial  would  be  utterly  impossible,  since  witnesses  and 
jurors  would  feel  that  they  might  be  imprisoned  for  anything  they 
said  displeasing  to  the  military  authority.  If  that  happened,  the 
Court  would  be  unable  to  protect  them.  If  the  person  on  trial  were 
acquitted,  he  might  nevertheless  be  rearrested  and  imprisoned,  and 
the  Court  could  neither  protect  him  nor  punish  the  offenders.  Taney 
refused  to  permit  the  degradation  and  disgrace  of  the  judicial  power 
in  this  manner.  When  the  war  came  to  an  end,  the  persons  indicted 
had  not  been  brought  to  trial  and  the  indictments  were  eventually 
dismissed.*  The  attitude  of  Justice  Grier  was  somewhat  similar  in 
cases  involving  Confederate  privateers  who  were  brought  to  trial  in 
Pennsylvania."  It  is  probable  that  the  judiciary  in  various  sections  of 
the  country  prevented  the  application  of  extreme  penalties.  In  no 
case  was  the  death  penalty  applied  for  treason  against  the  United 
States.  Even  though  the  law  of  treason  was  modified  so  as  to  permit 
the  substitution  of  fine  and  imprisonment  for  the  penalty  of  death," 
it  seems  that  most  persons  punished  for  giving  aid  to  the  rebellion 
were  convicted  for  other  offenses  than  that  of  treason. 

EMANCIPATION 

The  significance  of  the  steps  taken  during  the  war  toward  the 
emancipation  of  slaves*4  is  apparent  only  in  terms  of  the  politics  of 
slavery  during  the  earlier  years.  A  radical  element  in  the  North  had 
long  been  spreading  propaganda  for  the  complete  abolition  of  slavery. 
The  more  moderate  Northerners,  however,  had  opposed  any  attempt 
on  the  part  of  the  federal  government  to  interfere  with  the  peculiar 
institution  of  the  South.  They  sought  only  to  prevent  the  spread  of 
slavery  into  new  territory.  In  order  to  keep  peace  within  the  Union, 
they  insisted  on  making  broad  concessions  to  the  South  where  south- 
ern interests  were  involved.  While  apparently  convinced  that  the 

m  See  Swisher,  op.  cit.,  pp.  557-560.  •*  See  Randall,  op.  cit.,  pp.  92-93. 

•  12  Stat.  589,  590. 

"For  an  account  of  the  seeps  toward  emancipation  see  Randall,  op.  cit.,  chap  ten 
XV -XVI. 
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nation  could  not  permanently  exist  half-slave  and  half-free,  Lincoln 
made  it  clear  on  entering  the  presidency  that  he  had  no  intention  of 
interfering  with  slavery  where  it  was  already  established.  After  the 
war  had  begun,  the  war  aims  of  the  federal  government,  as  he  saw 
them,  involved,  not  necessarily  the  abolition  of  slavery,  but  the  pre- 
servation of  the  Union. 

When  the  South  seceded  in  spite  of  northern  forbearance  toward 
slavery,  however,  many  northern  statesmen  could  see  no  reason  why 
forbearance  should  continue.  If  the  Union  was  now  to  be  saved,  it 
would  be  saved  by  force  and  not  by  respecting  an  institution  they 
detested.  Prevailing  attitudes  were  changed,  furthermore,  by  the  fact 
that  Southerners  disappeared  from  the  councils  of  the  federal  govern- 
ment and  that  uncompromising  abolitionists  gained  influence  in 
increasing  numbers,  both  in  civil  and  military  positions.  Federal 
legislation  dealing  with  the  conduct  of  the  war,  and  providing,  among 
other  things,  for  the  seizure  of  property  used  by  the  South  in  its  war 
activities  or  owned  by  "rebels,"  provided  in  various  ways  for  the  con- 
fiscation or  liberation  of  slave  property.  The  enforcement  of  fugitive- 
slave  legislation  lapsed  completely  as  far  as  slaves  escaping  from  the 
seceding  states  were  concerned.  With  the  passage  of  time  the  doing 
away  with  slavery  became  more  and  more  an  integral  part  of  the  pro- 
gram of  the  federal  government  in  its  war  to  preserve  the  Union. 
Both  at  home  and  abroad,  the  war  was  portrayed  as  a  great  moral 
crusade  to  do  away  with  an  evil  institution. 

The  President  and  many  members  of  Congress  favored  at  first  a 
long-discussed  plan  to  have  the  government  share  in  the  property  loss 
involved  in  emancipation.  By  an  act  of  April  16,  1862,  Congress 
provided  for  the  release  of  slaves  in  the  District  of  Columbia  and  for 
compensation  to  loyal  owners  from  the  government  up  to  three  hun- 
dred dollars  for  each  person  liberated.65  The  amount  was  far  less 
than  the  market  value  of  the  slaves,  but  the  loss  was  nevertheless  sub- 
stantially reduced.  In  his  annual  message  of  December  1,  1862,  the 
President  recommended  that  Congress  adopt  a  constitutional  amend- 
ment as  a  part  of  a  plan  whereby  the  federal  government  would  give 
financial  aid  to  states  abolishing  slavery  and  provide  a  compensation 
to  the  owners.**  By  the  time  the  war  was  over,  however,  the  intoler- 
ance for  slavery  was  so  great  that  the  government  made  no  attempt  to 
reimburse  owners  who  lost  their  property. 

While  the  proposition  was  pending  for  aiding  the  states  to  liberate 

•»  12  Stat.  376.  ••  Messages  and  Papers  of  the  Presidents,  VII,  333V. 
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slaves  within  their  borders,  the  President,  after  due  warning,  issued 
his  proclamation  that  "all  persons  held  as  slaves  within  any  state  or 
designated  part  of  a  state,  the  people  whereof  shall  be  in  rebellion 
against  the  United  States,  shall  be  then,  thenceforward,  and  forever 
free;  and  the  executive  government  of  the  United  States,  including 
the  military  and  naval  authority  thereof,  will  recognize  and  maintain 
the  freedom  of  such  persons  and  will  do  no  act  or  acts  to  repress  such 
persons,  or  any  of  them,  in  any  efforts  they  may  make  for  their  actual 
freedom."  *  The  legality  of  the  proclamation,  issued  without  any 
pretense  of  congressional  authorization,  has  been  much  discussed.  It 
had  no  support  in  the  Constitution  except  in  the  war  powers  of  the 
President.  There  was  question  whether  it  could  have  any  practical 
effect,  since  it  applied  only  to  the  area  in  rebellion.  It  did  have  an 
important  propaganda  effect  abroad,  and  within  the  rebel  states  it 
may  have  encouraged  some  slaves  to  leave  their  masters,  thereby  dis- 
rupting the  social  order  and  hastening  the  final  breakdown.  From  a 
practical  point  of  view,  the  legality  of  the  Proclamation  of  Emancipa- 
tion had  little  importance  because  of  the  later  adoption  of  the  Thir- 
teenth Amendment,  providing  that  "neither  slavery  nor  involuntary 
servitude,  except  as  a  punishment  for  crime  whereof  the  party  shall 
have  been  duly  convicted,  shall  exist  within  the  United  States  or  any 
place  subject  to  their  jurisdiction." 

THE  PARTITION  OF  VIRGINIA 

At  the  beginning  of  the  war,  the  state  of  Virginia  extended  from 
the  Atlantic  Ocean  to  the  Ohio  River.  The  vast  level  or  rolling  sec- 
tion to  the  eastward,  which  was  or  had  been  a  fertile  crop-producing 
area,  was  linked  politically  with  a  huge  rugged  tract  west  of  the 
mountains  where  modes  of  living  were  strikingly  different  and  where 
interests  were  far  more  closely  linked  with  the  western  country  than 
with  the  eastern  part  of  the  state.  The  division  of  Virginia  into  two 
states  must  have  seemed  a  logical  possibility  for  many  years  before 
the  division  took  place.  Yet  a  state  seldom  surrendered  territory 
willingly.  The  Constitution  provided  that  "no  new  state  shall  b*» 
formed  or  erected  within  the  jurisdiction  of  any  other  state  .  .  .  with- 
out the  consent  of  the  legislatures  of  the  states  concerned  as  well  as 
of  the  Congress."  ** 

Although  sentiment  in  western  Virginia,  as  in  all  the  border  states, 
was  divided,  the  people,  who  owned  few  slaves,  were  predominantly 

•Ibid.,  pp.  3358-3359.  -Article  IV.  Section  3. 
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out  of  sympathy  with  the  rebellion.  When  Virginia  seceded,  there- 
fore, the  western  area  formed  a  new  Virginia  government,  which  for 
the  most  part  was  treated  by  the  federal  government  as  the  true  gov- 
ernment of  Virginia  during  the  period  of  the  war.  That  government, 
made  up  predominantly  of  westerners,  took  advantage  of  the  occasion 
to  give  formal  consent  to  the  separation  of  the  western  counties  from 
the  state  of  Virginia,  to  form  the  new  state  of  West  Virginia. 

Although  only  in  fiction  had  the  Virginia  known  to  history  given 
its  consent  to  the  creation  of  West  Virginia  out  of  its  territory,  Con- 
gress, believing  that  the  admission  of  the  new  state  would  aid  in  the 
suppression  of  the  rebellion,  passed  an  act  admitting  West  Virginia 
into  the  Union.  Although  the  cabinet  was  divided  and  the  Attorney 
General  submitted  an  opinion  that  it  was  unconstitutional  and  inex- 
pedient," the  President  reluctantly  signed  the  measure,  and  West  Vir- 
ginia was  admitted  into  the  Union.  The  feeble  and  largely  fictitious 
government  of  Virginia  continued  to  function  throughout  the  period 
of  the  war,  whereafter  it  disappeared  in  the  new  regime  of  Recon- 
struction.7* 

CONGRESS  AND  THE  CONDUCT  OF  THE  WAR 

By  delaying  until  July  4,  1861,  the  meeting  of  the  special  session  of 
Congress,  the  President  entrenched  himself  firmly  in  a  position  of 
war  leadership,  so  that  he  was  able  to  continue  in  control  in  spite  of 
the  competition  of  Congress.  The  calls  for  militia  and  volunteers, 
the  proclamations  of  blockade,  and  other  important  steps  connected 
with  the  war  were  taken  as  a  result  of  policy  made  by  him  rather  than 
by  Congress.  Large  sections  of  the  North  were  so  whole-heartedly 
back  of  him  and  many  members  of  Congress  were  so  ardently  in  favor 
of  the  policies  he  had  initiated  that,  in  spite  of  criticism  by  a  minority 
of  dissenters  and  by  persons  jealous  of  legislative  prerogatives,  Con- 
gress on  the  whole  gave  the  President  support.  It  sanctioned  directly 
many  of  the  steps  he  had  taken  on  his  own  initiative,  and  enacted 
measures  to  expand  the  personnel  and  equipment  of  the  armed  forces, 
to  eliminate  commerce  between  the  seceding  states  and  the  outside 
world,  and  in  other  ways  to  promote  the  vigorous  prosecution  of  the 
war  to  suppress  the  rebellion. 

The  President,  as  commander-in-chief  of  the  army  and  navy,  kept 

•MO  Opinions  of  the  Attorneys  General  426. 

10  For  discussion  of  the  partition  of  Virginia  §r*  Randall,  op.  cit.t  chapter  XVIII  and 
materials  cited. 
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in  his  own  hands  and  in  those  of  his  subordinates  the  choice  of  mili- 
tary personnel  and  the  management  of  military  operations.  In 
December,  1861,  looking  back  upon  a  period  of  military  disasters, 
Congress  began  an  indirect  encroachment  upon  the  management  of 
the  war.  At  that  time  Senator  Zachariah  Chandler  proposed  the 
creation  of  a  committee  to  investigate  disasters  at  Bull  Run  and  at 
another  point.  The  idea  quickly  expanded  into  a  broader  plan.71 
A  senator  objected  that  such  inquiries  reflected,  "not  upon  military 
officers,  but  upon  civil  officers  —  upon  the  highest  civil  officer  of  the 
government.  I  say  that  these  investigations  lead  in  that  direction, 
and  therefore  we  ought  not  to  appoint  such  committees."  n  Another 
held  that,  if  an  inquiry  was  to  be  made,  it  should  be  made  by  mili- 
tary authorities  rather  than  by  Congress.  "I  believe  in  letting  the 
military  authorities  manage  the  army.  If  they  manage  it  badly,  we 
shall  make  a  bad  matter  worse  by  tampering  and  interfering,  and 
that  is  all  that  will  grow  out  of  our  action.  If  it  is  badly  managed 
now,  I  am  sorry;  I  do  not  believe  it  is;  but  if  it  be,  in  Heaven's  name 
do  not  let  us  make  it  worse  by  tampering,  for  worse  we  shall  make 
it,  and  only  worse/'  w 
Senator  William  P.  Fessenden  disagreed,  rejecting  the  doctrine 

that  Congress  has  nothing  in  the  world  to  do  but  pass  appropriations 
and  leave  other  public  agents  to  dispose  of  the  money  at  their 
pleasure,  no  matter  what  may  be  the  opinion  of  the  country  and  the 
opinion  of  us,  as  senators,  as  to  the  manner  in  which  the  means  placed 
at  the  disposal  of  those  agents  have  been  or  shall  be  used.74  .  .  .  We 
are  not  under  the  command  of  the  military  of  this  country.  They 
are  under  ours  as  a  Congress;  and  I  stand  here  to  maintain  it." 

He  professed  friendship  for  the  administration,  but  he  thought  it 
time  for  a  gentle  hint  that  the  representatives  of  the  people  deemed 
it  their  duty  to  keep  a  watchful  eye  over  the  proceedings  of  executive 
agents,  whatever  they  might  be  called  and  whatever  might  be  their 
position.  Senator  John  Sherman  agreed,  saying,  "In  my  judgment, 
this  ought  to  be  a  committee  of  inquiry  into  the  general  conduct  oi 
the  war."  " 

The  resolution  was  revised  and  passed  to  provide  "that  a  joint 
committee  of  three  members  of  the  Senate  and  four  members  of  the 

WS2  Congressional  Globe  16-17.  "Senator  Samuel  C.  Pomcroy,  ibid.,  p  29. 

*  Senator  Lafayette  S.  Foster,  ibid.,  p.  90.  "Ibid.,  p.  30. 

p.  SI.  "Ibid.,  p.  SI. 
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House  of  Representatives  be  appointed  to  inquire  into  the  conduct 
of  the  present  war,  and  that  they  have  power  to  send  for  persons  and 
papers  and  to  sit  during  the  sessions  of  either  house  of  Congress/'  n 
The  members  originally  chosen  from  the  Senate  were  Benjamin  F. 
Wade,  Zachariah  Chandler,  and  Andrew  Johnson.  The  House  mem- 
bers were  George  W.  Julian,  John  Covode,  Daniel  Gooch,  and  Moses 
F.  Odell.  The  committee  was  active  throughout  the  period  of  the 
war,  under  the  domination  of  men  whose  sentiments  were  character- 
ized as  radical.  It  sharply  criticized  military  officers  chosen  by  the 
President;  it  criticized  excessive  caution  on  the  part  of  military 
leaders;  it  was  intensely  abolitionist  in  its  attitude;  and  it  was  read) 
to  suspect  and  to  discover  the  worst  as  far  as  charges  of  southern  mis- 
conduct were  concerned.  It  made  large  numbers  of  investigations 
and  presented  voluminous  reports  of  its  findings.™ 

The  committee  went  far  beyond  the  mere  investigation  of  military 
disasters.  How  far  was  indicated  on  January  21,  1862,  when  it  re- 
ported in  the  Senate  through  Senator  Wade,  its  chairman,  a  bill  "to 
authorize  the  President  of  the  United  States,  in  certain  cases,  to  take 
possession  of  railroad  and  telegraph  lines."  n  Under  the  bill  all  prop- 
erties and  facilities  of  telegraph  and  railroad  lines  could  be  taken 
over  by  the  President  for  the  period  of  the  war.  Officers,  agents,  and 
employees  could  be  placed  under  military  control.  Any  attempts  at 
obstruction  of  the  lines  "in  any  state  or  district  in  which  the  laws  of 
the  United  States  are  opposed"  which  were  "too  powerful  to  be  sup- 
pressed by  the  ordinary  course  of  judicial  proceedings"  or  any  at- 
tempts to  injure  or  destroy  the  property  were  to  be  "punished  as  a 
military  offense,  by  death,  or  such  other  penalty  as  a  court-martial 
may  impose."  *  Three  commissioners  were  to  be  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate,  to  assess 
and  determine  damages  and  compensation.  Administration  was  to 
be  under  the  supervision  of  the  Secretary  of  War. 

The  purpose  of  the  measure  was  not,  as  later,  in  the  period  of  the 
first  World  War,  to  provide  for  unified  control  of  all  the  railroads  of 

77  ibid.,  p.  32. 

78  For  discussion  of  the  committee  see  William  Whatley  Pierson,  Jr.,  "The  Committee 
on  the  Conduct  of  the  Civil  War,"  American  Historical  Review,  XXIII    (April,  1918), 
550-576,  and  T.  Harry  Williams,  "The  Committee  on  the  Conduct  of  the  War/'  The 
lournal  of  the  American  Military  Institute,  III   (fall,  1939),  139.    For  the  reports  of  the 
committee  see  Senate  Report  No.  108,  37th  Cong.,  3d  sess.,  and  Senate  Report  No.  142 
and  Supplement  thereto,  38th  Cong.,  2d  sess. 

71  32  Congr<suon*l  Globe  427.    For  debate  see  ibid.,  pp.  506  ff.  "12  Stat.  334 
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the  country  in  the  interest  of  efficiency.  Senator  Wade  stated  that  it 
would  not  disturb  any  road  the  owners  of  which  were  willing  to  let  it 
come  into  the  use  of  the  government  and  to  do  the  business  of  the 
government  to  the  best  of  their  ability.  It  was  evident,  he  said,  that 
it  would  be  necessary  for  the  government  to  seize  and  take  possession 
of  some  roads,  but  they  would  be  few  in  number. 

Indeed,  it  will  be  done  in  no  case  unless  it  becomes  absolutely 
necessary  to  do  it  in  order  to  carry  on  the  business  of  the  government 
for  the  purposes  of  the  war.  There  are  probably  but  very  few  rail- 
roads in  the  loyal  states  where  this  would  be  refused,  the  government 
paying  them  as  much  as  anybody  else.  The  fact  is  that  the  bill  is 
more  radical  and  sweeping  in  its  terms  than  it  ever  will  be  in  its 
operation.*1 

Perhaps  because  of  this  statement,  the  debate  turned,  not  upon  the 
invasion  of  rights  of  property,  but  upon  the  extent  of  the  war  powers 
over  individuals  and  the  responsibility  of  Congress  in  connection 
with  the  exercise  of  the  war  powers.  Senator  Garrett  Davis  thought 
that  to  punish  interference  with  the  railroads  as  a  military  offense 
was  palpably  unconstitutional.  He  reminded  the  Senate  of  the  con- 
stitutional provision  that  the  trial  of  all  crimes  except  in  cases  of  im- 
peachment must  be  by  jury.  He  thought  the  provision  applied  to 
every  citizen  except  when  the  offense  arose  in  the  military  or  naval 
service  of  the  United  States.  Senator  Wade  replied  that  employees 
of  railroads  engaged  in  carrying  soldiers,  provisions,  and  armaments 
ought  to  be  governed  by  military  law  as  were  other  civilian  function- 
aries, such  as  teamsters,  who  were  closely  connected  with  the  armed 
forces."  Senator  Trumbull  sought  vainly  to  narrow  the  bill  to  apply 
to  insurrectionary  districts,  where  he  thought  it  wholly  legitimate." 

Senator  Wade  argued  that  this  bill  merely  regulated  the  exercise  of 
powers  already  held  by  the  government.  This  regulatory  power  be- 
longed in  Congress.  "I  hold  that  every  power  that  the  government 
may  rightfully  exercise  in  time  of  war  may  be  regulated  and  restricted 
by  Congress  if  we  see  fit  to  do  it."  M  It  was  not  only  the  right,  but  the 
duty  of  Congress  to  prescribe  the  rules  upon  which  war  should  be 
declared,  and  pursuant  to  which  it  should  be  conducted.  "The  repre- 
sentatives of  the  people,  clothed  with  all  power,  have  a  right  to  say 
precisely  upon  what  principles  that  war  shall  be  conducted  from  the 
beginning  to  the  end."  * 

•32  Congressional  Globe  506.  •  Ibid.,  p.  507.  *lbid..  p   50*. 

"7M4.  p.  BO*.  *rt>s4..  p.  SIS. 
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After  additional  important  debate,"  the  measure  was  adopted,  but 
the  constitutional  controversy  as  to  the  line  of  jurisdiction  between 
the  President  and  Congress  in  the  conduct  of  a  war  remained,  and 
still  remains,  unsettled.  Throughout  the  period  of  the  Civil  War, 
Congress  enacted  no  measures  placing  important  restrictions  upon  the 
powers  of  the  President.  The  joint  committee  on  the  conduct  of  the 
war  seems,  at  least  during  the  earlier  years,  to  have  co-operated  with 
and  given  aid  to  the  administration.  Military  authorities  resented  its 
interference  and  protested  against  the  investigations  which  followed 
upon  military  disasters  and  embarrassed  commanders  in  whom  the 
committee  lacked  confidence.  The  President  at  times  acted  upon 
the  advice  of  the  committee,  both  in  matters  of  military  organization 
and  in  the  choice  of  commanders."7 

The  committee,  made  up  from  the  first  of  radical  members  of  Con- 
gress, seems  to  have  become  steadily  more  radical  as  the  war  pro- 
gressed. It  co-operated  closely  with  the  radical  Secretary  of  War, 
Edwin  M.  Stanton,  and  therefore  became  linked  with  a  contentious 
faction  in  the  executive  branch  of  the  government.  By  1864  its  senti- 
ments were  so  far  different  from  those  of  the  President  as  to  make 
it  virtually  an  anti-administration  organization,  and  two  of  the  lead- 
ing members,  Wade  and  Chandler,  delivered  acrimonious  criticism 
of  the  President."  The  committee  constituted  a  mechanism  by  which 
Congress  could  make  itself  felt  in  the  management  of  the  war  so  as 
to  avoid  relegation  to  the  position  of  a  mere  appropriating  agency. 

The  relation  which  ought  to  exist  between  the  two  branches  of  the 
government  in  a  war  crisis  is  an  extremely  important  governmental 
problem.  Unfortunately,  the  experience  with  the  joint  committee 
on  the  conduct  of  the  war  gives  too  little  information  to  provide  a 
solution  of  the  problem.  During  the  first  World  War,  President 
Wilson  let  it  be  known  that  he  would  brook  no  interference  by  such 
a  committee."  Even  in  the  period  which  preceded  the  second  World 
War,  President  Franklin  D.  Roosevelt  took  the  position  that  full 
powers  should  be  placed  in  his  hands.  It  is  usually  assumed  that  the 
efficiency  supposed  to  result  from  centralization  of  power  in  the  Pres- 
ident is  worth  its  cost  in  the  surrender  of  legislative  prerogative  and 
in  the  possible  perversion  of  national  policy  as  interpreted  by  the 

*Ibid.,  pp.  515-510. 

17  Pierson,  op.  tit.,  p.  568. 

-  Ibid.,  p.  559.    See  also  Nicolay  and  Hay,  op.  tit*,  X,  $16. 

•For  discussion  see  chapter  26. 
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legislative  representatives  of  the  people.  It  is  assumed,  furthermore, 
that  a  war  constitutes  a  national  emergency,  an  aberration  in  national 
experience,  in  which  it  may  be  safe  to  suspend  restrictions  on  national 
power  because  of  the  infrequency  of  such  emergencies.  The  tone  of 
congressional  debate  during  the  Civil  War  suggests  that  some  legis- 
lators preferred  to  overlook  the  assumption  of  arbitrary  powers  for  the 
period  of  the  emergency  rather  than  regulate  them  and  give  them  the 
sanction  of  legislative  support.  In  view  of  the  frequent  recurrence  in 
later  years  of  emergencies  ot  various  sorts,  whether  military  or  other- 
wise, it  is  highly  questionable  whether  this  attitude  represents  a  far- 
sighted  view  of  sound  national  policy. 

THE  REGULATION  OF  PRIVATE  ENTERPRISE 

Private  enterprise  underwent  no  such  regimentation  during  the 
Civil  War  as  that  which  it  experienced  during  the  first  and  second 
World  Wars.  War  was  less  highly  mechanized.  The  co-ordination 
of  the  industrial  production  of  the  entire  country  was  less  essential  to 
success  at  arms  than  in  the  later  periods.  Vast  areas  of  the  farming 
section  of  the  country  and  large  numbers  of  plants  and  mercantile 
establishments  were  affected  but  little.  The  production  of  supplies 
for  the  forces  of  the  Union  brought  profitable  business  to  many  estab- 
lishments without  bringing  a  corresponding  degree  of  regulation. 
The  unsettled  currency  and  banking  situation,  to  be  discussed  in  a 
later  chapter,  provided  disturbance,  the  shifting  value  of  the  currency 
made  exchange  unstable,  and  the  legal-tender  provision  with  reference 
to  the  irredeemable  paper  currency  issued  by  the  government  created 
uneasiness;  but  private  enterprise  continued  to  function  in  spite  of 
the  disturbances.  Commerce  was  restricted  mainly  as  restriction  was 
necessary  to  prevent  trade  which  might  be  helpful  to  the  Confederacy. 

It  was  only  in  connection  with  railroad  and  telegraph  lines  that 
the  assumption  of  broad  governmental  control  of  private  enterprise 
was  threatened.  After  the  enactment  of  the  statute  of  January  31, 
1862,  authorizing  the  President  to  take  possession  of  railroad  and  tele- 
graph lines,  a  military  supervisor  of  telegraph  messages  throughout 
the  United  States  and  a  military  superintendent  of  all  telegraph  lines 
and  offices  in  the  United  States  were  appointed.  The  War  Depart- 
ment announced  that  it  was  taking  military  possession  of  all  the  tele- 
graph lines  in  the  United  States,  adding,  however,  that  "this  posses- 
sion and  control  of  the  telegraph  lines  is  not  intended  to  interfere  in 
any  respect  with  the  ordinary  affairs  of  the  companies  or  with  private 
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business."  *°  The  operation  of  telegraph  lines  was  supervised  wherever 
such  supervision  was  deemed  necessary  for  military  purposes.  In  the 
border  states  and  in  the  South  many  hundreds  of  miles  of  telegraph 
lines  were  constructed.  The  construction  of  new  lines  by  private 
companies  was  encouraged,  at  times  with  the  provision  that  the  United 
States  should  have  priority  in  their  use.n 

As  to  railroads,  the  following  order  was  announced  on  May  25 
J862: 

By  virtue  of  the  authority  vested  by  act  of  Congress,  the  President 
takes  military  possession  of  all  the  railroads  in  the  United  States  from 
and  after  this  date  until  further  order,  and  directs  that  the  respective 
railroad  companies,  their  officers  and  servants,  shall  hold  themselves 
in  readiness  for  the  transportation  of  such  troops  and  munitions  of 
war  as  may  be  ordered  by  the  military  authorities,  to  the  exclusion  of 
all  other  business.98 

For  military  purposes  the  government  constructed  many  miles  of 
railroads  in  the  South,  and  repaired  and  reconstructed  previously  ex- 
isting lines  which  had  been  destroyed  by  the  southern  armies.  At 
the  close  of  the  war  the  government  held  more  than  seven  and  a  half 
million  dollars'  worth  of  railroad  property  in  the  southern  states. 
The  property  was  disposed  of  to  private  railroad  companies.*1 

As  to  lines  in  the  North,  only  in  a  few  instances  did  the  government 
take  actual  control.  A  line  in  Pennsylvania  was  taken  over  for  some 
three  weeks  during  the  summer  of  1863  for  the  transportation  of 
wounded  soldiers.94  There  may  have  been  other  instances.  In  any 
event,  the  authorization  to  take  control  operated  as  an  effective  threat 
against  companies  suspected  of  doing  less  than  their  best  in  aiding 
the  government.  It  was  thought,  indeed,  that  one  reason  for  the 
enactment  of  the  statute  was  the  need  for  some  form  of  possible 
coercion  over  the  Baltimore  and  Ohio  Railroad,86  which  had  not  given 
all  the  service  desired. 

Railroad  services  into  Washington  were  at  best  inadequate  during 

90  Messages  and  Papers  of  the  Presidents,  VII,  3309  3310. 

MSee  iur  example  13  Stat.  373-374. 

M  Messages  and  Papers  of  ihe  Presidents,  VII,  3314. 

••Lewis  Henry  Haney,  A  Congressional  History  of  Railways  in  the  United  States, 
MO-1887  (1910),  p,  165. 

•*  Herman  King  Murphey,  "The  Northern  Railroads  and  the  Civil  War,"  Mississippi 
Valley  Historical  Review.  V  (December,  1918),  3K9. 

"•Festiu  P.  Summer*.  The  Baltimore  and  Ohio  in  the  Cwil  War  (1939),  p.  212. 
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the  military  crisis.  The  problem  of  building  additional  lines,  either 
through  private  companies  or  through  the  government  itself,  wai 
much  discussed.  On  March  3,  1863,  a  select  committee  of  the  House 
of  Representatives  reported  favorably  on  a  project  for  construction  of 
a  railroad  line  between  New  York  and  Washington.  The  committee 
professed  no  doubt  as  to  the  authority  of  the  government  to  create  the 
important  arm  of  its  service  "as  a  means  for  providing  for  the  com- 
mon defense  and  the  general  welfare  of  its  people."  The  establish- 
ment of  post  roads  was  one  of  the  powers  of  Congress  expressly 
enumerated  in  the  Constitution,  as  was  also  the  authority  to  make  all 
laws  which  should  be  necessary  and  proper  for  carrying  into  effect  all 
other  powers  vested  by  the  Constitution  in  the  government  of  the 
United  States.  "The  narrowest  possible  construction  of  these  powers 
will  hardly  deny  the  government  the  right  to  provide  for  the  protec- 
tion of  its  capital  and  for  the  transporting  with  utmost  dispatch  of 
military  forces  and  munitions  of  war  in  times  of  national  peril  such 
as  now,  unhappily,  confronts  us."  ** 

The  proposed  line  was  to  be  constructed  by  a  private  company  pur- 
suant to  a  right  given  by  the  federal  government  to  construct  a  mili- 
tary and  postal  route."  The  government  was  to  give  its  patronage  to 
the  new  road,  to  have  extensive  powers  of  regulation,  and  to  enjoy 
priority  and  preference  in  all  cases  requiring  haste  in  transportation. 
The  road  was  to  be  subject  to  the  proper  control  of  the  government, 
which  was  to  be  officially  represented  in  its  management  and  have  a 
supervisory  direction  of  its  location  and  of  the  basis  of  its  finances  and 
the  character  of  its  securities." 

The  competing  lines  had  friends  in  Congress  who  were  able  to  keep 
the  bill  from  being  reported.  Other  proposals  for  competing  lines 
in  certain  sections  of  the  East  were  subsequently  made,  but  they  like- 
wise were  unsuccessful.  The  constitutional  questions  were  not  fully 
discussed.  Those  favoring  the  establishment  of  new  lines  took  the 
position  that  the  federal  government  had  the  power  to  authorize  them 
in  the  exercise  of  its  military  powers  and  its  powers  to  establish  post 
roads,  while  the  opposition  contended  that  the  federal  government 
had  no  power  to  invade  the  jurisdiction  of  the  states  by  authorizing 
the  establishment  of  competing  lines  which  the  states  themselves  were 
unwilling  to  authorize.  They  referred  back  to  the  extended  debates 
over  internal  improvements  during  the  eighteen-twenties  and  thirties 

••House  Report  No   63,  37th  Cong.,  3d  sess.,  p.  2.  * Summers,  op.  cit.,  p.  216 

m  House  Report  No.  63,  37th  Cong.,  3d  sess.,  p.  4. 
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and  emphasized  the  apparent  decision  of  the  federal  government, 
whatever  its  reasons,  to  withdraw  from  competition  with  the  states  in 
providing  internal  improvements.1* 

In  the  western  part  of  the  United  States  the  situation  was  very 
different.  Throughout  vast  areas  there  was  no  problem  of  competing 
lines.  For  military  purposes  as  well  as  others  the  government  deemed 
it  expedient  to  grant  large  tracts  of  land  and  to  make  extensive  loans 
in  order  to  link  the  West  with  the  East  by  railroad.  Congress  char- 
tered the  companies  that  were  to  build  the  great  lines  of  the  Union 
Pacific  and  the  Northern  Pacific  during  the  period  of  the  war  and 
made  extensive  grants  to  other  companies  holding  state  charters.100 
The  important  lines  provided  for  were  not  completed  until  the  war 
was  at  an  end  and  they  would  doubtless  have  been  built  had  the  war 
not  taken  place.  Yet  the  efforts  of  Congress  to  bring  about  the  build- 
ing of  a  number  of  the  lines  was  an  integral  part  of  a  far-reaching 
military  program.  The  development  merged  almost  imperceptibly 
with  the  period  of  expansion  which  followed  the  war.  While  it  can- 
not be  said  that  the  war  brought  any  striking  changes  in  the  relations 
of  the  federal  government  to  private  enterprise,  it  seems,  nevertheless, 
to  have  created  some  awareness  of  the  possibilities  of  government 
control,  both  in  the  minds  of  those  interested  in  using  the  govern- 
ment as  an  instrument  for  the  expansion  of  business  and  industry  for 
private  profit  and  in  the  minds  of  others  who  had  no  desire  to  submit 
to  federal  regulation  any  more  than  to  state  regulation  of  their  vested 
interests. 

90  See  35  Congressional  Globe  911  914.  mHaney,  op.  cit.,  pp.  1920. 
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THE  SERIES  OF  EVENTS  normally  grouped  under  the  term  "Reconstruc- 
tion" are  infinite  in  their  number  and  in  their  interconnections.  It 
is  necessary  here  to  deal  only  with  those  directly  bearing  upon  the 
Constitution  and  to  emphasize  those  having  permanent  rather  than 
temporary  significance.  Two  struggles  stand  out  in  the  events  of  the 
period:  the  struggle  between  the  President  and  Congress  over  the 
control  of  Reconstruction  and  the  struggle  for  and  against  the  exten- 
sion of  the  protection  of  the  Constitution  over  the  varied  civil  and 
political  rights  of  individuals.  Their  history  provides  the  content  of 
this  chapter. 

CONGRESS  AND  THE   PRESIDENT 

In  the  prosecution  of  the  war,  President  Lincoln  had  been  less 
venomous  toward  the  enemy  than  the  radical  members  of  Congress 
had  desired.  The  joint  committee  on  the  conduct  of  the  war  had 
grown  hostile  to  him  because  of  the  mildness  of  his  policy.  The 
radicals  were  gratified  at  the  change  in  the  presidency  made  possible 
by  the  death  of  Lincoln.  In  a  political  caucus  held  a  few  hours  aftei 
his  death  they  expressed  themselves  in  favor  of  an  entire  change  in  the 
cabinet  and  of  a  line  of  policy  less  conciliatory  toward  the  South  than 
that  of  Lincoln.  The  new  President,  Andrew  Johnson,  had  been  one 
of  the  original  members  of  the  joint  committee  on  the  conduct  of  the 
war.  Although  he  had  left  the  Senate  to  serve  as  military  governor 
of  Tennessee,  the  committee  seems  to  have  assumed  for  various 
reasons  that  his  sentiments  were  still  in  harmony  with  their  own. 
The  committee  called  on  him  and  expressed  its  sentiments  through 
Senator  Wade  as  follows:  "Johnson,  we  have  faith  in  you.  By  the 
gods,  there  will  be  no  trouble  now  in  running  the  government."  1 

The  expected  harmony  was  not  achieved.     Except  in  his  attitude 

1  John  G.  Nicolay  and  John  Hay,  Abraham  Lincoln,  A  History  (10  vols.,  1909),  X,  316 
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toward  those  responsible  for  the  assassination  of  Lincoln,  Johnson  was 
much  less  vindictive  toward  the  South  than  were  the  radicals.  Fur- 
thermore, he  lacked  the  discipline  necessary  for  an  Executive  who 
must  compete  for  power  with  a  Congress  jealous  of  its  own  preroga- 
tives. The  situation  would  have  been  difficult  for  any  occupant  of 
the  presidency.  Apart  from  the  specific  issues  of  Reconstruction, 
Congress  was  determined  to  return  to  its  position  as  the  policy- 
making  agency  of  the  government.  If  the  President  sought  to  retain 
the  position  of  leadership  taken  by  his  predecessor,  a  clash  with  Con- 
gress was  probably  inevitable,  whatever  his  attitude  toward  the 
methods  of  Reconstruction. 

During  the  summer  of  1865,  the  President  made  surveys  of  condi- 
tions in  the  South  and  proceeded  with  plans  for  restoration  of  the 
southern  states  to  the  Union.  In  his  annual  message  to  Congress  in 
December  of  that  year,  he  reported  that  provisional  governors  had 
been  appointed  for  the  states,  conventions  called,  governors  elected, 
legislatures  assembled,  and  senators  and  representatives  chosen  to  the 
Congress.  As  far  as  possible  the  federal  courts  in  the  South  had  been 
reopened.  The  blockade  had  been  removed  and  custom-houses  re- 
established in  ports  of  entry  for  the  collection  of  federal  revenues.* 

Congress  refused  to  accept  the  program.  It  was  opposed  both  to 
the  acceptance  of  presidential  leadership  in  general  and  to  the  specific 
policy  adopted.  The  radicals  insisted  that  the  class  of  people  hitherto 
dominant  in  the  South  could  not  be  trusted  to  defend  civil  and  polit« 
ical  rights  of  persons  whom  they  had  hitherto  owned  as  slaves.  It 
was  true  that  five  of  the  states  had  ratified  the  constitutional  amend- 
ment abolishing  slavery  and  involuntary  servitude.  One  had  refused 
to  ratify  on  the  ground  that  in  the  states  hitherto  under  control  of 
the  Confederacy  slavery  had  already  been  abolished  by  presidential 
proclamation.  Other  steps  had  been  taken  by  the  states  themselves 
toward  a  return  to  their  old  position  in  the  Union,  but  with  recogni- 
tion of  the  fact  that  the  institution  of  slavery  no  longer  existed. 

In  spite  of  a  degree  of  acquiescence  in  the  results  of  the  war,  how- 
ever, the  enactment  of  the  so-called  "black  codes"  by  southern  states 
made  it  clear  that  the  freedmen  were  to  be  dealt  with  as  a  separate 
class  and  that  from  the  beginning  they  were  to  be  denied  civil  privi- 
leges enjoyed  by  white  people.  The  victorious  radicals  of  the  North 
were  determined  to  secure  and  guarantee  complete  equality  of  rights 
for  the  freedmen.  They  suspected  Southerners  of  plans  for  re- 

*  Messages  and  Paper*  of  the  Presidents,  VIII,  S55S, 
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enslaving  the  Negroes.  With  the  development  of  the  controversy 
over  the  mode  of  Reconstruction,  the  radicals  became  more  and  more 
firmly  convinced  that  they  must  avert  a  realignment  between  dom- 
inant political  groups  in  the  South  and  northern  Democrats  by  which 
southern  statesmen  might  again  be  able  to  control  policies  of  the  fed- 
eral government.  They  were  concerned  about  the  problem  of  the 
reapportionment  of  representation  in  Congress.  In  determining  ap- 
portionment in  earlier  years,  each  Negro  held  as  a  slave  had  counted 
as  only  three-fifths  of  one  person.  Since  slavery  had  been  abolished, 
Negroes  would  be  counted  in  the  same  way  as  white  persons,  and 
southern  representation  in  Congress  would  be  greatly  increased.  If 
that  representation  was  dominated  by  the  traditional  leadership  of  the 
South,  it  might  constitute  an  effective  threat  to  the  continuation  of 
northern  control.  For  political  reasons,  therefore,  as  well  as  on 
humanitarian  grounds,  the  radicals  were  determined  to  bring  about 
the  enfranchisement  of  southern  Negroes  and  to  give  them  full  pro- 
tection against  domination  by  the  former  owners. 

At  the  time  when  Johnson's  first  annual  message  to  Congress  was 
delivered,  the  ratification  of  the  Thirteenth  Amendment  was  almost 
complete  —  it  was  announced  two  weeks  later  —  but  this  fact  was  in- 
sufficient to  persuade  Congress  that  the  southern  states  were  back  in 
the  Union  and  that  the  representatives  they  sent  to  Congress  should 
be  admitted.  A  joint  committee  on  Reconstruction  was  appointed, 
consisting  of  six  members  from  the  Senate  and  nine  from  the  House 
of  Representatives.  It  proceeded  to  make  a  survey  of  conditions  in 
the  South  for  the  purpose  of  offering  recommendations  to  Congress.* 

While  the  committee  held  hearings  and  worked  on  a  draft  of  an 
additional  constitutional  amendment  and  other  measures,  Congress 
developed  a  variety  of  theories  as  to  the  position  of  the  states  which 
had  joined  the  Confederacy.  It  was  contended  by  some  that  they 
were  in  the  position  of  conquered  provinces  and  were  subject  com- 
pletely to  the  control  of  the  conquerors.  Others  argued  that  the 
southern  states  had  in  effect  committed  suicide,  and  still  others  that 
the  offending  states  had  temporarily  forfeited  their  rights  as  mem- 
bers of  the  Union,  but  that  those  rights  should  be  restored  by  con- 
gressional action.  Among  the  influential  leaders  of  Congress  few 

•For  the  report  of  the  committee  see  House  Report  No.  SO,  39th  Cong.,  1st  sess. 
For  the  journal  sec  Senate  Doc.  No.  711,  63d  Cong.,  3d  sess.,  and  Benjamin  B.  Kcndrick, 
The  Journal  of  the  Joint  Committee  of  Fifteen  on  Reconstruction  (1914).  For  a  detailed 
account  of  the  history  of  Reconstruction  lee  William  A.  Dunning,  Essay*  on  the  Civil 
W*r  and  Reconstruction  (1898). 
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believed  that  the  President  alone  could  restore  the  states  to  their 
former  position  in  the  Union. 

In  February,  1866,  Congress  sent  to  the  President  a  Freedmen's 
Bureau  bill  providing  for  the  continuation  ot  a  Freedmen's  Bureau, 
previously  established  to  take  care  of  black  refugees.  It  attempted 
fuither  to  protect  the  rights  of  newly  emancipated  Negroes  by  direct- 
ing the  President  to  give  military  piotection  in  all  cases  where  the 
civil  rights  and  immunities  accorded  to  white  people  were  denied  to 
former  slaves.  Pending  the  restoration  of  the  southern  states  to  the 
Union,  officials  of  the  Freedmen's  Bureau  were  to  have  jurisdiction 
over  the  cases  mentioned.  The  bill  was  passed  as  a  war  measure,  but 
the  President  vetoed  it,  taking  the  position  that  the  war  was  now  at 
an  end.4  The  bill  failed  to  pass  over  the  veto.  Five  months  later, 
however,  after  a  scries  of  clashes  between  Congress  and  the  President, 
another  Freedmen's  Bureau  bill  was  enacted  and  became  a  law  in 
spite  of  a  veto." 

In  the  meantime,  on  Washington's  Birthday,  1866,  a  few  days  after 
his  first  veto  of  a  Freedmen's  Bureau  bill,  Johnson  made  a  violent 
public  attack  on  the  radical  leaders  in  the  Senate.  This  action  notably 
widened  the  breach  between  the  President  and  the  radical  leaders, 
who  more  and  more  were  guiding  the  policies  of  Congress.  In  spite 
of  efforts  made  at  various  points  to  bring  about  co-operation  between 
the  President  and  Congress,  a  condition  of  warfare  was  gradually 
developing. 

The  next  important  measure  enacted  was  the  Civil-Rights  Act.  It 
went  beyond  the  authorization  of  the  Thirteenth  Amendment  and 
provided  that  all  persons  born  in  the  United  States,  with  certain  ex- 
c  eptions,  were  citizens  of  the  United  States.  As  citizens  they  would 
have  the  same  rights  to  make  and  enforce  contracts,  to  sue,  to  give 
evidence,  to  inherit,  purchase,  lease,  sell,  hold,  and  convey  real  and 
personal  property,  and  would  enjoy  the  same  benefits  of  all  laws  and 
proceedings  for  the  security  of  persons  and  property  as  in  the  case  of 
white  citizens,  being  subject  only  to  the  same  pains  and  penalties,  in 
spite  of  any  law,  statute,  ordinance,  regulation,  or  custom  to  the  con- 
trary. Penalties  were  provided  for  depriving  any  person,  because  of 
color  or  race,  of  the  rights  protected  by  the  act.  The  whole  purpose 
of  the  act  was  to  insure  to  Negroes  equality  of  civil  rights.  The  decla- 
ration concerning  citizenship  was  instrumental  to  that  end.  It  dis- 
regarded the  contention  of  the  Supreme  Court  in  the  Dred  Scott  case 

'Message*  and  Paper*  »/  the  President*,  VIII.  S595.  § Ibid.,  p.  5620    14  Stat.  173 
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that  within  the  meaning  of  the  Constitution  a  Negro  could  not  be  a 
citizen  of  the  United  States. 

The  President  vetoed  the  bill.  He  agreed  that  the  freedmen  must 
be  protected  to  the  full  extent  compatible  with  the  Constitution,  but 
he  thought  the  details  of  the  bill  fraught  with  evil.  The  two  races  in 
the  South  had  hitherto  lived  together  under  the  relation  of  master  and 
slave  —  capital  owning  labor.  Now  suddenly  that  relation  was 
changed.  Each  party  had  equal  power  in  settling  the  terms  of  their 
relation.  If  left  to  the  laws  that  regulated  capital  and  free  labor,  it 
was  confidently  believed  that  the  problem  would  be  worked  out  satis- 
factorily. The  bill  frustrated  the  adjustment  which  would  other- 
wise take  place.*  Furthermore,  he  said,  the  provisions  of  the  act 

interfere  with  the  municipal  legislation  of  the  states,  with  the  relations 
existing  exclusively  between  a  state  and  its  citizens,  or  between  in- 
habitants of  the  same  state  —  an  absorption  and  assumption  of  power 
by  the  general  government  which,  if  acquiesced  in,  must  sap  and 
destroy  our  federative  system  of  limited  powers  and  break  down  the 
barriers  which  preserve  the  rights  of  the  states.  It  is  another  step, 
or  rather  stride,  toward  centralization  and  the  concentration  of  all 
legislative  powers  in  the  national  government.  The  tendency  of  the 
bill  must  be  to  resuscitate  the  spirit  of  rebellion  and  to  arrest  the 
progress  of  those  influences  which  are  more  closely  drawing  around 
the  states  the  bonds  of  union  and  peace.7 

The  opposition  in  Congress  was  now  strong  enough  to  bring  about 
the  enactment  of  the  Civil-Rights  Act  over  the  President's  veto.8  Many 
persons  doubted  its  constitutionality,  however,  and  their  doubts  were 
in  part  responsible  for  the  fact  that  the  Fourteenth  Amendment  was 
submitted  to  the  states  —  a  matter  to  be  discussed  more  fully  in  ensu- 
ing pages.  Congress  had  won  the  upper  hand  and  was  able  to  keep 
it.  By  an  act  of  March  2,  1867,  entitled  "An  Act  to  provide  for  the 
more  efficient  government  of  the  rebel  states,'*  *  it  divided  the  South 
into  five  military  districts  to  be  governed  by  military  commanders. 
Civil  tribunals  continued  to  function  only  on  the  sufferance  of  the 
military  authorities.  Under  the  supervision  of  these  authorities,  new 
governments  were  to  be  established  through  the  votes  of  an  electorate 
described  in  such  a  way  as  to  prevent  control  by  the  class  formerly 
dominant  in  the  South.  After  these  states  had  ratified  the  Fourteenth 
Amendment  and  after  that  amendment  had  become  a  part  of  the 

•  Messages  and  Papers  of  the  Presidents,  VIII.  3610. 

7  fbid.,  p.  5611.  'Sec  14  Stat.  27.  •  14  Stat.  428. 


RECONSTRUCTION  317 

Constitution,  the  states  should  be  declared  entitled  to  representation 
in  Congress. 

The  bill  was  supported  as  a  war  measure,  in  spite  of  the  fact  that 
the  end  of  the  rebellion  had  been  proclaimed  more  than  a  year 
earlier.  The  President  vetoed  the  bill,  denouncing  the  establish- 
ment of  military  rule  in  time  of  peace.  It  was  passed  over  the  veto. 
The  provisions  of  the  act,  supported  by  supplementary  legislation, 
were  carried  out.  The  South  was  subjected  to  military  control,  pend- 
ing the  establishment  of  new  state  governments  with  the  aid  of  Negro 
suffrage  exercised  under  the  influence  of  carpetbagger  immigrants 
from  the  North.  Reconstruction  was  carried  on  nominally  under 
the  direction  of  the  President  as  commander-in-chief  of  the  army. 
Actual  control  was  in  the  hands  of  Congress  and  of  Edwin  M.  Stanton, 
Secretary  of  War,  whom  Congress  attempted  to  keep  in  office  in  spite 
of  the  determination  of  the  President  to  remove  an  officer  who  refused 
to  take  orders  from  his  chief. 

IMPEACHMENT 

If  under  the  cover  of  the  necessities  of  war,  President  Lincoln  had 
encroached  upon  the  field  belonging  to  Congress,  the  situation  was 
now  reversed.  Perhaps  the  culminating  act  of  congressional  encroach- 
ment was  the  "Act  regulating  the  tenure  of  certain  civil  officers."  M 
The  effect  of  that  act  was  that  any  civil  officer  of  the  United  States 
appointed  by  the  President  by  and  with  the  advice  and  consent  of  the 
Senate  was  to  hold  office  until  a  successor  had  been  appointed  in  like 
manner.  The  President  vetoed  the  bill u  as  an  unconstitutional  en- 
croachment upon  his  powers."  It  was  repassed  over  the  veto.  The 
act  provided  that,  during  a  recess  of  the  Senate,  the  President  might, 
with  certain  exceptions,  suspend  officers  whom  he  deemed  guilty  of 
misconduct,  appointing  other  persons  to  fulfill  their  functions.  After 
the  Senate  had  reassembled  and  the  President  had  explained  his 
action,  an  officer  must  be  reinstated  if  the  Senate  did  not  concur  in 
his  removal.  During  the  summer  of  1867,  Johnson  asked  for  Stan- 
ton's  resignation  as  Secretary  of  War.  Stanton  refused.  The  Presi- 
dent suspended  him,  authorized  General  Grant  to  act  as  Secretary  of 
War  ad  interim,  and,  as  if  in  recognition  of  the  validity  of  the  Tenure- 
of-Office  Act,  made  a  report  of  his  action  to  the  Senate  at  the  begin- 

»14  Stat.  4SO.  u  Messages  and  fapeis  o/  the  Picstdents,  VUl,  5690. 

13  For  early  discussions  of  the  constitutional  question  see  chapter  9,  pp.  51  ff»    FOi 
recent  discussion  see  chapter  SO. 
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ning  of  the  ensuing  session.  The  Senate  refused  to  concur  in  the  sus- 
pension, Grant  withdrew,  and  Stanton  reassumed  the  duties  of  his 
office.  Soon  afterward  the  President  ordered  Stanton's  removal.  Stanton 
refused  to  surrender  the  office,  and  the  man  appointed  to  exercise  the 
duties  of  the  office  of  Secretary  of  War  was  temporarily  placed  under 
arrest.  The  incident  provided  the  long-sought-for  occasion  for  im- 
peachment of  the  President.  For  the  first  time  — and  thus  far  the 
only  time  —  the  House  of  Representatives  impeached  (that  is,  formally 
accused)  the  President  of  the  United  States  of  high  crimes  and  mis- 
demeanors and  brought  him  to  trial  at  the  bar  of  the  Senate,  the  Chief 
Justice  of  the  United  States  presiding. 

It  has  been  well  said  that  "the  trial  stands  today  as  the  most  re- 
grettable and  shameful  exhibition  of  personal  spite  and  ruthless  par- 
tisanship in  American  history.""  The  legal  grounds  for  action 
against  the  President  were  shadowy  indeed.  Although  Johnson  had 
vetoed  the  several  Reconstruction  measures,  he  had  not  attempted  to 
interfere  with  their  enforcement.  It  could  not  be  shown  that  his  re- 
moval of  Stanton  was  for  the  purpose  of  blocking  the  administration 
of  those  acts.  Furthermore,  the  language  of  the  Tenure-of-Office  Act 
was  such  that,  although  it  barred  the  removal  of  a  cabinet  officer 
appointed  by  him  unless  the  Senate  could  be  persuaded  to  concur,  it 
was  not  clear  that  it  barred  the  removal  of  such  an  officer  who  had 
been  appointed  by  his  predecessor.  Stanton  had  been  appointed  by 
Lincoln  and  not  by  Johnson. 

The  President  escaped  conviction  by  the  narrow  margin  of  one 
vote.  From  the  point  of  view  of  the  immediate  consequences  to  the 
country,  the  issue  was  perhaps  not  highly  important.  Had  the  Presi- 
dent been  removed,  the  radicals  in  Congress  would  have  dominated 
the  government  throughout  the  remainder  of  his  administration;  but 
less  than  a  year  of  the  presidential  term  remained,  and  it  is  im- 
probable that  policies  would  have  been  sufficiently  different  to  have 
any  great  effect  upon  the  public  welfare.  As  a  precedent,  however, 
com  iction  and  removal  of  the  President  from  office  would  nave  oeen 
a  major  disaster.  It  would  have  meant  that  any  President  who  antag- 
onized the  requisite  number  of  members  of  the  Senate  and  the  House 
of  Representatives  would  face  the  threat  of  removal  from  office. 
While  it  is  true  that  the  law  remained  the  same,  whatever  the  action 
taken  as  to  President  Johnson,  precedents  have  real  importance  in 
molding  the  conduct  of  the  future.  They  would  have  been  no  less 
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important  in  the  whittling-down  of  the  powers  of  the  President  than 
tney  have  been  in  recent  years  in  expanding  the  powers  of  that  officer 
in  his  relations  to  Congress. 

When  the  trial  was  over,  Stanton  surrendered  the  office  of  Secretary 
of  War.  At  the  beginning  of  the  next  administration  he  was  re- 
warded for  faithful  service  by  appointment  and  confirmation  as  an 
associate  justice  of  the  Supreme  Court  —  although  he  died  before  tak- 
ing his  position  on  the  bench.  In  the  meantime,  for  the  remainder 
of  his  administration  Johnson  appointed  another  man  to  the  position 
of  Secretary  of  War  "in  place  of  Edwin  M.  Stanton,  removed."  The 
Tenure-of-Office  Act  was  modified  during  the  administration  of  Presi- 
dent Grant  and  was  later  repealed  without  judicial  determination  of 
its  constitutionality.  It  was  not  until  1926,  in  connection  with 
another  statute,  that  the  Supreme  Court  dealt  with  the  issues  involved. 
The  Court  held  that  Congress  could  not  make  the  concurrence  of  the 
Senate  a  condition  of  the  removal  of  a  political  officer  appointed  by 
the  President  by  and  with  the  advice  and  consent  of  the  Senate,14  It 
can  be  said  in  summary,  therefore,  that  President  Johnson  came  near 
to  being  removed  for  violation  of  an  unconstitutional  statute,  even 
though,  because  of  the  vagueness  of  the  language  of  the  statute  itself, 
the  fact  of  its  violation  was  not  clearly  established.  The  impeach- 
ment trial  represented  the  low  point  in  American  history  for  the 
office  of  President  in  its  relation  to  Congress. 

IIIE  SUPREME  COURT  AND  RECONSTRUCTION 

With  the  decision  in  the  Dred  Scott  case  the  Supreme  Court  fell 
upon  evil  times.  Its  prestige  in  the  North  was  largely  destroyed  and 
in  the  South  was  hardly  an  asset.  Because  of  clashes  over  the  Dred 
Scott  decision  and  for  other  reasons,  Justice  Curtis,  one  of  the  two 
dissenters,  resigned  from  the  Court  soon  after  the  decision  was  an- 
nounced. Justice  Campbell  resigned  to  align  himself  with  the  South, 
and  Daniel  and  McLean  died  on  the  eve  of  the  Civil  War.  President 
Buchanan  filled  one  vacancy  by  the  appointment  of  Nathan  Clifford, 
of  Maine,  but  three  positions  were  left  to  be  filled  by  Lincoln.  He 
appointed  Noah  H.  Swayne,  of  Ohio,  Samuel  F.  Miller,  of  Iowa,  and 
David  Davis,  of  Illinois. 

The  importance  of  the  issues  involved  in  the  Prize  Cases  once 
again  called  to  the  attention  of  the  country  the  strategic  importance 
of  the  Supreme  Court.  There  was  uneasiness  lest  the  Court  hold 
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that  the  Civil  War  was  not  a  war  at  all  in  the  international  sense,  and 
that  the  blockade  of  southern  ports  was  illegal."  While  these  cases 
were  illustrating  the  importance  of  the  loyalty  of  members  of  the 
Supreme  Court,  the  attention  of  Congress  was  also  fixed  upon  the 
problem  of  linking  the  Far  West  more  closely  to  the  federal  govern- 
ment as  a  bar  to  secession.  One  of  the  considerations  was  the  estab- 
lishment on  the  Pacific  coast  of  a  full-fledged  judicial  circuit  to  which 
a  justice  of  the  Supreme  Court  would  be  allocated.  Between  the 
time  of  the  argument  and  of  the  decision  of  the  Prize  Cases,  Congress 
passed  an  act  creating  a  tenth  circuit  and  a  tenth  position  on  the 
Supreme  Court.  The  President  filled  the  position  by  the  appoint- 
ment of  Stephen  J.  Field,  a  member  of  the  supreme  court  of  Cali 
fornia.  The  death  of  Chief  Justice  Taney  toward  the  end  of  1864 
enabled  President  Lincoln  to  appoint  Salmon  P.  Chase  as  presiding 
officer  of  the  Court.  When  Justice  Catron  died  in  May,  1865,  his 
position  was  left  unfilled,  the  membership  of  the  Court  being  reduced 
to  nine,  where  it  had  stood  from  1837  to  1863.  Five  of  the  nine 
justices  were  Lincoln  appointees.  Only  three  remained  who  had 
participated  in  the  Dred  Scott  decision.  It  was  virtually  a  new  Court, 
therefore,  that  was  to  pass  upon  the  questions  arising  out  of  the  Civil 
War. 

The  change  in  the  membership  of  the  Court  did  not  bring  full 
acquiescence  in  the  war  program  of  the  administration.  The  decision 
in  the  Milligan  case,  holding  unconstitutional  the  trial  of  civilians  by 
military  tribunals  outside  the  theater  of  war,  was  greeted  with  a 
virulence  reminiscent  of  that  produced  by  the  Dred  Scott  decision." 
Northern  radicals  were  angered  still  further  by  decisions  in  two  so- 
called  Test-Oath  Cases,  announced  in  January,  1867.  One  case,  Cum- 
mings  v.  Missouri,"  arose  under  a  state  law,  and  the  other  Ex  parte 
Garland,1*  arose  under  an  act  of  Congress.  The  Missouri  law  re- 
quired that,  before  any  person  in  the  state  could  perform  any  of  a 
long  list  of  functions,  he  must  take  an  oath,  not  merely  that  he  would 
support  the  Constitution  and  laws  of  the  United  States,  but  also  that 
he  had  always  been  loyal  to  the  United  States.  It  was  necessary  to 
take  such  an  oath  before  he  could  vote  at  any  election,  hold  an  office, 
be  a  candidate  for  office,  serve  as  a  juror,  practice  as  an  attorney  or 
counselor-at-law,  be  an  officer  of  any  corporation,  teach  in  any  school, 
public  or  private,  hold  property  in  trust  for  any  religious  organiza- 
tion, act  as  a  bishop,  priest,  deacon,  minister,  elder,  or  other  clergy- 
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man  of  any  religious  denomination,  or  preach  or  teach  or  solemnize 
marriages.  Penalties  were  prescribed  for  performing  any  of  these 
functions  without  taking  the  oath,  and  for  swearing  falsely.  The 
effect  of  the  statute,  therefore,  was  to  exclude  from  a  great  variety  of 
activities  persons  who  had  at  any  time  gone  even  so  far  as  to  express 
sympathy  for  the  rebellion.  The  case  involved  legal  action  against  a 
priest  of  the  Roman  Catholic  Church  who  was  indicted  and  convicted 
of  the  crime  of  teaching  and  preaching  without  having  taken  the  test 
oath. 

The  Supreme  Court  divided  five  to  four.  Justice  Field,  an  ardent 
individualist,  deserted  the  other  four  Lincoln  appointees  to  join  the 
four  justices  appointed  prior  to  the  Lincoln  administration  in  hold- 
ing the  state  law  unconstitutional.  Said  Justice  Field: 

The  theory  upon  which  our  political  institutions  rest  is,  that  all 
men  have  certain  inalienable  rights  —  that  among  these  are  life, 
liberty,  and  the  pursuit  of  happiness;  and  that  in  the  pursuit  of 
happiness  all  avocations,  all  honors,  all  positions,  are  alike  open  to 
everyone,  and  that  in  the  protection  of  all  these  rights  all  are  equal 
before  the  law.  Any  deprivation  or  suspension  of  any  of  these  rights 
for  past  conduct  is  punishment,  and  can  be  in  no  other  wise  defined." 

A  statute  providing  punishment  for  activities  not  hitherto  punishable 
under  any  law,  or  increasing  the  penalties  over  those  prescribed  at 
the  time  the  offense  was  committed,  fell  within  the  category  of  ex  post 
facto  laws  and  was  therefore  unconstitutional.  This  statute  fell  within 
that  category.  Furthermore,  said  the  justice,  it  was  unconstitutional 
in  that  it  was  a  bill  of  attainder;  that  is,  a  legislative  act  inflicting  pun- 
ishment without  a  judicial  trial. 

'1  he  federal  statute  involved  in  the  Garland  case  prescribed  a  test 
oath  that  the  deponent  had  never  voluntarily  borne  arms  or  in  other 
ways  committed  offenses  against  the  United  States.  No  person  was 
to  be  permitted  to  practice  before  any  court  of  the  United  States 
without  taking  the  oath.  A.  H.  Garland,  an  active  participant  in  the 
rebellion,  had  received  a  pardon  from  the  President  of  the  United 
States,  and  now  sought  the  privilege  of  practicing  as  an  attorney  and 
counselor  of  the  Supreme  Court  without  taking  the  oath  required. 
He  contended  that  the  statute  as  it  affected  him  was  unconstitutional, 
and  that,  even  if  it  was  constitutional,  he  was  released  from  compli- 
ance with  it  by  the  pardon  of  the  President.  Justice  Field,  again 
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speaking  tor  a  majority  of  the  Court,  admitted  that  Congress  might 
prescribe  qualifications  for  practitioners  before  the  Court.  The  ques* 
tion  in  this  case,  lie  said,  was  whether  that  power  had  been  exercised 
as  a  means  for  the  infliction  of  punishment  against  the  prohibitions  of 
the  Constitution.  Since  the  enactment  of  ex  post  facto  laws  and  bills 
of  attainder  was  denied  to  Congress  as  well  as  to  the  states,  he  held 
that  the  leasoning  in  this  case  should  follow  that  of  the  case  just 
decided.  Furthermore,  he  concluded,  since  Garland  had  lawfully 
received  a  lull  pardon  from  the  President,  the  test  oath  could  not  in 
any  event  be  exacted  from  him. 

Justice  Miller  wrote  for  himself  and  his  three  brethren  a  dissenting 
opinion  covering  the  two  cases.  He  sought  to  narrow  Justice  Field's 
definition  of  bills  of  attainder  and  to  demonstrate  the  fact  that  the 
state  and  federal  laws  involved  were  not  acts  providing  punishment, 
and  were,  therefore,  riot  ex  post  facto  laws.  He  remarked  that 

the  history  of  the  time  when  this  [federal]  statute  was  passed  —  the 
darkest  hour  of  our  great  struggle  —  the  necessity  for  its  existence,  the 
humane  character  of  the  President  who  signed  the  bill,  and  the  face  of 
the  law  itself,  all  show  that  it  was  purely  a  qualification,  exacted  in 
self-defense,  of  all  who  took  part  in  administering  the  government  in 
any  of  its  departments,  and  that  it  was  not  passed  for  die  purpose  of 
inflicting  punishment,  however  merited,  for  past  offenses." 

The  cleavage  in  the  Supreme  Court  was  similar  to  the  cleavage  in 
the  country  itself  over  the  question  of  the  severity  to  be  used  in  deal- 
ing with  former  sympathizers  and  participants  in  the  rebellion.  The 
Milligan  decision  led  to  a  demand  for  curbing  the  appellate  jurisdic- 
tion of  the  Supreme  Court.*  The  Test-Oath  decisions  accentuated 
the  demand.1*  Many  people  believed  that  the  Reconstruction  Acts, 
dividing  the  South  into  military  districts  and  providing  for  the  trial 
of  cases  by  military  tribunals,  were  unconstitutional  on  the  basis  of 
the  Milligan  case.  In  that  case  the  Supreme  Court  had  taken  a  stand 
against  military  tribunals  for  the  trial  of  civilians  outside  the  theater 
of  war.  The  area  in  the  South  now  governed  by  military  authority 
had  been  in  the  theater  of  war;  but  the  end  of  the  war  had  been  pro- 
claimed by  the  President  and  the  states  had  sought  to  re-establish 
their  civil  tribunals.  The  parallel  between  the  situations  was,  there- 

*  4  Wallace  596. 
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fore,  clear.  To  secure  a  Supreme  Court  decision  on  the  Reconstruc- 
tion Acts,  the  state  of  Mississippi  asked  leave  to  file  a  bill,  in  the  name 
of  the  state,  seeking  an  injunction  to  prevent  the  President  of  the 
United  States  and  the  general  commanding  in  the  districts  of  Missis- 
sippi and  Arkansas  from  executing  the  measures  in  question.  The 
Attorney  General  of  the  United  States  took  the  position  that  the 
Court  should  not  allow  the  filing  of  a  bill  which  sought  an  injunction 
to  restrain  the  President  from  the  performance  of  his  duties.  The 
Court  avoided  the  broader  question,  whether  under  any  circumstances 
the  President  could  be  enjoined  from  the  performance  of  ministerial 
duties  on  the  ground  that  their  performance  violated  the  Constitu- 
tion. In  this  case,  said  Chief  Justice  Chase  for  a  unanimous  Court, 
the  duties  were  not  ministerial,  but  were  executive  and  political.  He 
gave  a  practical  argument  for  refusing  to  issue  injunctions  against 
the  President  in  cases  of  this  kind: 

If  the  President  refuse  obedience,  it  is  needless  to  observe  that  the 
Court  is  without  power  to  enforce  its  process.  If,  on  the  other  hand, 
the  President  complies  with  the  order  of  the  Court  and  refuses  to 
execute  the  acts  of  Congress,  is  it  not  clear  that  a  collision  may  occur 
between  the  executive  and  legislative  departments  of  the  government? 
May  not  the  House  of  Representatives  impeach  the  President  for  such 
refusal?  And  in  that  case  could  this  Court  interfere  in  behalf  of  the 
President,  thus  endangered  by  compliance  with  its  mandate,  and 
restrain  by  injunction  the  Senate  of  the  United  States  from  sitting  as 
a  court  of  impeachment?  Would  the  strange  spectacle  be  offered  to 
the  public  wonder  of  an  attempt  by  this  Court  to  arrest  proceedings  in 
that  court?  * 

He  thought  these  questions  answered  themselves.  The  Court  was 
fully  satisfied  that  it  had  no  jurisdiction  over  a  bill  to  enjoin  the 
President  in  the  performance  of  his  official  duties  and  that  such  a  bill 
ought  not  to  be  received. 

The  opponents  of  the  Reconstruction  machinery  established  b) 
Congress  made  another  attempt  to  have  the  Court  pass  upon  the  con- 
stitutionality of  the  Reconstruction  Acts  The  states  of  Georgia  and 
Mississippi  brought  suits,  not  against  the  President,  but  against  Stan- 
ton  as  Secretary  of  War  and  against  General  Grant  and  the  generals 
commanding  in  the  respective  districts,  seeking  an  injunction  against 
the  enforcement  of  provisions  of  the  Reconstruction  Acts  which 
threatened  to  subvert  the  government  of  the  states  and  subject  theii 
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people  to  military  rule.  The  Court  decided,  however,  that  these 
questions  were  political  questions.  The  rights  involved  were  not 
rights  of  persons  and  property. 

The  rights,  for  the  protection  of  which  our  authority  is  invoked, 
are  the  rights  of  sovereignty,  of  political  jurisdiction,  of  government, 
of  corporate  existence  as  a  state,  with  all  its  constitutional  powers 
and  privileges.  No  case  of  private  rights  or  private  property  in- 
fringed, or  in  danger  of  actual  or  threatened  infringement,  is  pre- 
sented by  the  bill,  in  a  judicial  form,  for  the  judgment  of  the  Court.14 

Once  again,  therefore,  the  South  failed  to  secure  a  determination  of 
the  constitutional  question,  and  the  Supreme  Court  avoided  the 
assaults  which  would  have  been  inevitable  had  the  Reconstruction 
Acts  been  held  unconstitutional. 

In  the  famous  case  of  Ex  parte  McCardle  the  enemies  of  Recon- 
struction made  a  further  attempt  to  get  the  question  settled."  This 
case  involved  a  question  of  purely  private  right.  A  southern  editor, 
William  H.  McCardle,  had  been  arrested  under  the  Reconstruction 
Acts.  He  was  held  for  trial  by  a  military  commission.  He  petitioned 
for  a  writ  of  habeas  corpus  in  the  United  States  circuit  court  in 
Mississippi.  The  petition  was  denied.  A  recent  act  of  Congress* 
enacted,  oddly  enough,  for  the  protection  of  federal  officials  and  other 
loyal  persons  against  actions  by  courts  and  officials  in  southern  states,86 
defined  the  right  ot  appeal  to  the  Supreme  Court  so  broadly  as  to 
include  the  action  in  the  McCardle  case/7 

The  Supreme  Court  decided  unanimously  that  it  had  jurisdiction. 
A  date  was  set  for  argument.  Congress  and  the  press  of  the  country 
engaged  in  anxious  speculation  as  to  the  outcome.  Reactions  to  the 
arguments  of  counsel  seemed  to  indicate  that  the  Court  was  divided, 
but  it  was  widely  believed  that  the  Reconstruction  Acts  would  be 
held  unconstitutional.  The  impeachment  trial  of  President  Johnson 
was  initiated  during  the  period  of  the  argument  of  the  McCardle 
case.  If  Congress  would  go  so  far  as  to  impeach  the  President  of  the 
United  States  in  order  completely  to  dominate  the  course  of  Recon- 
struction, it  seemed  highly  improbable  that  it  would  permit  a  decision 
of  the  Supreme  Court  to  stand  in  its  way.  Yet,  at  the  very  least,  su«:h 
a  decision  would  have  done  much  to  discredit  the  radical  program, 

*  Georgia  v    Sun  ion.  6  Wallace  50.  77    (1807,   1868). 
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To  avert  the  embarrassment  which  would  flow  from  a  Supreme 
Court  decision  against  the  Reconstruction  Acts,  radicals  in  Congress 
quietly  inserted  in  a  bill  then  pending  a  provision  withdrawing  the 
appellate  jurisdiction  of  the  Supreme  Court  in  cases  of  the  type  of 
that  of  McCardle,  and  prohibiting  the  Court's  exercise  of  jurisdiction 
on  appeals  which  had  already  been  taken.  The  bill  was  passed  with- 
out a  frank  discussion  of  the  purpose  of  the  amendment.  The  Presi- 
dent realized  the  purpose,  and  vetoed  the  bill.  It  was  not  in  harmony 
with  the  spirit  and  intention  of  the  Constitution,  he  declared.  It 
established  a  precedent  which  might  eventually  sweep  away  every 
check  on  arbitrary  and  unconstitutional  legislation.  He  continued: 

Thus  far  during  the  existence  of  the  government,  the  Supreme 
Court  of  the  United  States  has  been  viewed  by  the  people  as  the  true 
expounder  of  their  Constitution,  and  in  the  most  violent  party  con- 
flicts its  judgments  and  decrees  have  always  been  sought  and  referred 
to  with  confidence  and  respect.  In  public  estimation  it  combines 
judicial  wisdom  and  impartiality  in  a  greater  degree  than  any  other 
authority  known  to  the  Constitution,  and  any  act  which  may  be  con- 
strued into  or  mistaken  for  an  attempt  to  prevent  or  evade  its  decision 
on  a  question  which  affects  the  liberty  of  the  citizens  and  agitates  the 
country  cannot  fail  to  be  attended  with  unpropitious  consequences. 
It  will  be  justly  held  by  a  large  portion  of  the  people  as  an  admission 
of  the  unconstitutionality  of  the  act  on  which  its  judgment  may  be 
forbidden  or  forestalled,  and  may  interfere  with  that  willing  acqui- 
escence in  its  provisions  which  is  necessary  for  the  harmonious  and 
efficient  execution  of  any  law.** 

The  veto  message  brought  the  purpose  of  the  bill  out  into  the  open. 
Nevertheless,  it  was  passed  over  the  veto."  This  is  apparently  the 
only  instance  in  American  history  in  which  Congress  has  rushed  to 
withdraw  the  appellate  jurisdiction  of  the  Supreme  Court  for  the 
purpose  of  preventing  a  decision  on  the  constitutionality  of  a  par- 
ticular law. 

Although  the  Supreme  Court  had  ample  time  in  which  to  decide 
the  McCardle  case  before  the  act  withdrawing  the  jurisdiction  of  the 
Court  had  been  passed  over  the  President's  veto,  it  waited,  over  the 
protest  of  two  of  its  members,  until  the  amending  act  had  become  a 
law.  Then  it  had  to  tace  the  question  whether  Congress  had  the 

*  Messages  and  Papers  of  the  Presidents.  VIII,  5815-3846. 

"  15  Stat.  44.  See  Warren,  op.  cit.,  II,  478-480;  John  VV.  Burgess,  Reconstruction  and 
the  Constitution  (1902),  pp.  196-197. 
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power  to  withdraw  the  jurisdiction  of  the  Court  in  a  case  which  had 
already  reached  the  stage  of  formal  argument.  Counsel  asked  the 
privilege  of  arguing  this  question  before  the  Court.  In  order  to  give 
time  for  the  arguments,  the  case  had  to  be  postponed  until  the  fol- 
lowing term.  Justice  Grier,  with  the  concurrence  of  Justice  Field, 
protested  bitterly  against  the  whole  proceeding.  The  case  had  been 
fully  argued,  he  declared.  It  involved  the  liberty  and  rights,  not  only 
of  the  appellant,  but  also  of  millions  of  his  fellow  citizens.  All  had 
the  right  to  expect  the  immediate  attention  of  the  Court.  By  post- 
poning the  case,  the  Court  would  be  subject  to  the  imputation  of 
evading  the  performance  of  a  duty  imposed  on  it  by  the  Constitution 
and  waiting  for  legislative  interposition  to  supersede  its  action  and 
relieve  it  from  responsibility.  He  was  ashamed  that  such  opprobrium 
ihould  be  cast  upon  the  Court."8 

A  year  later  the  constitutionality  of  the  amending  act  was  argued. 
The  Court  upheld  the  power  of  Congress  to  withdraw  its  appellate 
jurisdiction.  "We  are  not  at  liberty  to  inquire  into  the  motives  of 
the  legislature/'  said  Chief  Justice  Chase  for  a  unanimous  Court. 
"We  can  only  examine  into  its  power  under  the  Constitution;  and 
the  power  to  make  exceptions  to  the  appellate  jurisdiction  of  this 
Court  is  given  by  express  word."  "  Since  the  Court  no  longer  had 
jurisdiction  over  the  appeal,  it  could  not  proceed  to  pronounce  judg- 
ment in  the  case.  He  ended  on  a  note  of  piety,  declaring  that 
"judicial  duty  is  not  less  fitly  performed  by  declining  ungranted  juris- 
diction than  in  exercising  firmly  that  which  the  Constitution  and 
the  laws  confer."  * 

The  Supreme  Court  seems  to  have  acted  on  the  principle  that  dis- 
cretion was  the  better  part  of  valor.  No  admirer  of  the  Court  would 
wish  to  see  it  rush  to  a  decision  for  the  purpose  of  getting  itself  on 
record  as  to  the  constitutionality  of  particular  laws.  On  the  other 
hand,  it  did  itself  no  great  credit  in  postponing  action  until  Congress 
relieved  it  of  the  embarrassment  of  deciding  a  case  likely  once  more 
to  make  the  Court  the  object  of  radical  hostility.  In  justification  of 
the  policy  adopted  by  the  Court,  it  should,  of  course,  be  remembered 
that,  had  it  held  the  Reconstruction  Acts  unconstitutional,  Congress 
might  have  retaliated  in  such  a  way  as  to  do  it  serious  injury.  Much 
of  the  objectionable  machinery  of  Reconstruction  was  done  away  with 
as  soon  as  new  state  government*  were  established  in  harmony  with 
the  policy  laid  down  by  Congress.  It  is  doubtful  if  judicial  intervcn- 
"Warren,  op.  cit.,  II,  482.  *7  Wallace  514.  " Ibid.,  p.  515 
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tion  could  have  done  much  to  alleviate  the  discomfort  of  persons  who 
suffered  from  Reconstruction  policies.  It  may  have  been  advisable 
for  the  Court  to  retreat  in  this  instance  in  order  that  it  might  continue 
the  unimpeded  performance  of  its  functions  in  connection  with  less 
highly  controversial  issues. 

The  Supreme  Court  never  passed  upon  the  constitutionality  of 
military  Reconstruction.  In  the  case  of  Texas  v.  White,"  however, 
decided  in  April,  1869,  it  threw  some  light  upon  the  constitutional 
position  of  the  states  which  had  passed  ordinances  of  secession.  The 
case  was  an  original  suit  in  the  Supreme  Court,  brought  by  Texas,  to 
recover  certain  United  States  bonds  owned  by  Texas  before  the  war, 
but  disposed  of  during  the  war  for  war  purposes.  Defendants  con- 
tended that  Texas  no  longer  existed  as  a  state  in  the  Union,  and  that 
it  therefore  had  no  right  to  bring  suit  in  the  Supreme  Court.  The 
contention  that  Texas  no  longer  existed  as  a  state,  or  was  in  no 
position  to  exercise  its  powers  as  a  state,  was  in  harmony  with  the 
varied  "suicide"  and  ' 'suspended-animation"  theories  of  the  radicals  in 
Congress.  Yet  the  most  ardent  of  radicals  no  doubt  favored  the 
recovery  of  state  bonds  disposed  of  in  return  for  materials  to  be  used 
in  war  against  the  Union. 

Chief  Justice  Chase,  for  a  majority  of  the  Court,  decided  in  terms 
of  constitutional  law  the  question  which  had  already  been  determined 
by  force  of  arms;  namely,  that  no  state  could  leave  the  Union.  The 
Union  had  begun  among  the  colonies,  he  said,  where  it  grew  out  of 
common  origin,  mutual  sympathies,  kindred  principles,  similar  in- 
terests, and  geographical  relations. 

It  was  confirmed  and  strengthened  by  the  necessities  of  war,  and 
received  definite  form,  and  character,  and  sanction  from  the  Articles 
of  Confederation.  By  these  the  Union  was  solemnly  declared  to  "be 
perpetual."  And  when  these  Articles  were  found  to  be  inadequate 
to  the  exigencies  of  the  country,  the  Constitution  was  ordained  "to 
form  a  more  perfect  Union."  It  is  difficult  to  convey  the  idea  of 
indissoluble  unity  more  clearly  than  by  these  words.  What  can  be 
indissoluble  if  a  perpetual  Union,  made  more  perfect,  is  not?  .  .  . 
The  Constitution,  in  all  its  provisions,  looks  to  an  indestructible 
Union,  composed  of  indestructible  states.84 

The  Chief  Justice  distinguished,  however,  between  the  state  and  its 
government.  There  was  in  Texas  at  the  close  of  the  war  no  govern- 
ment in  constitutional  relations  with  the  Union.  It  became  the  duty 

-7  Wallace  700.  "Ibid.,  p.  725. 
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of  the  United  States  to  provide  for  the  restoration  of  such  a  govern- 
ment. In  describing  the  steps  taken  by  the  federal  government,  he 
refused  to  pass  upon  their  constitutionality,  but  he  went  so  iar  as  to 
indicate  his  opinion  that  Reconstruction  was  the  function  of  Con- 
gress rather  than  of  the  President.  The  action  of  the  President,  he 
said,  must  be  considered  provisional,  as  it  seemed  to  have  been  re- 
garded by  Congress.  Citing  the  opinion  of  Chief  Justice  Taney  in 
Luther  v.  Borden,"  he  declared  that  the  power  to  guarantee  to  each 
state  a  republican  form  of  government  was  primarily  a  legislative 
power,  and  resided  in  Congress. 

In  spite  of  the  transitions  through  which  the  government  of  Texas 
had  passed,  the  Court  was  of  the  opinion  that,  as  to  the  action  in  this 
case,  it  had  the  power  to  bring  suit  in  the  Supreme  Court.  The  ques- 
tion, therefore,  must  be  decided  whether  the  disposal  of  the  bonds  to 
aid  the  rebellion  had  been  valid.  The  Court  reached  the  conclusion 
that  such  disposition  of  the  bonds  was  not  legal,  and  that  the  state  had 
the  right  to  recover  them. 

The  decision  was  not  unanimous.  Justices  Grier  and  Swayne  re- 
jected the  fiction  that  Texas  had  not  been  out  of  the  Union.  Justice 
Grier  asked: 

Is  Texas  a  state  now  represented  by  members  chosen  by  the  people 
of  that  state  and  received  on  the  floor  of  Congress?  Has  she  two 
senators  to  represent  her  as  a  state  in  the  Senate  of  the  United  States? 
Has  her  voice  been  heard  in  the  late  election  of  President?  Is  she  not 
now  held  and  governed  as  a  conquered  province  by  military  force?  "* 

He  did  not  consider  himself  bound  to  express  any  opinion  judicially 
as  to  the  constitutional  right  of  Texas  to  exercise  the  rights  and  priv- 
ileges of  a  state  in  the  Union  or  the  power  of  Congress  to  govern 
Texas  as  a  conquered  province,  to  subject  it  to  military  domination, 
and  to  keep  it  in  tutelage. 

I  can  only  submit  to  the  fact  as  decided  by  the  political  position  of 
the  government;  and  I  am  not  disposed  to  join  in  any  essay  to  prove 
Texas  to  be  a  state  of  the  Union  when  Congress  have  decided  that  she 
is  not.  It  is  a  question  of  fact,  I  repeat,  and  of  fact  only.  Politically, 
Texas  is  not  a  state  in  this  Union.  Whether  rightfully  out  of  it  or  not 
is  a  question  not  before  the  Court.*7 

The  decision  of  the  majority  of  the  Court  in  the  Texas  case  came 
nearer  to  supporting  than  to  denying  the  contentions  of  the  radicals. 

•7  Howard  1,  45  (1849).    Sec  chapter  IS.  »7  Wallace  738.  m  Ibid.,  p.  739 
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Yet  a  considerable  group  in  Congress  remained  suspicious  of  the 
Court,  and  for  some  time  they  discussed  methods  of  further  reducing 
the  appellate  jurisdiction  of  the  Supreme  Court  so  as  to  prevent  the 
handing-down  of  embarrassing  decisions. 

THE  FOURTEENTH  AMENDMENT 

The  Thirteenth  Amendment,  of  which  ratification  was  completed 
toward  the  end  of  1865,  represented  the  first  formal  change  in  the 
Constitution  in  a  period  of  more  than  sixty  years.  The  problems  ol 
reorganization  and  reconstruction  which  the  country  faced  after  the 
war  led  to  the  proposal  of  large  numbers  of  constitutional  amend- 
ments dealing  with  the  civil  and  political  rights  of  Negroes,  with  prob- 
lems of  representation  in  the  federal  government,  and  with  related 
matters.  Two  of  these  amendments,  known  respectively  as  the  Four- 
teenth and  Fifteenth,  were  added  in  1868  and  1870  —  the  text  of  the 
Constitution  thereafter  being  left  unchanged  until  the  addition  of  the 
Sixteenth  Amendment  in  1913. 

The  Fourteenth  Amendment  was  worked  out  through  a  long  period 
of  evolution  in  the  joint  committee  on  Reconstruction.  The  first 
section  of  the  amendment  dealt  with  civil  rights.  Because  of  the 
interpretations  given  to  that  section  and  the  use  to  which  it  has  been 
put  down  through  the  years,  it  has  achieved  an  importance  out  of  all 
proportion  to  that  of  other  sections  of  the  article.  For  that  reason  a 
major  portion  of  the  space  allotted  herein  for  the  discussion  of  the 
amendment  is  devoted  to  the  first  section.  The  other  sections  had 
contemporary  importance,  however,  and  are  discussed  here  in  advance 
of  the  first  section. 

Thaddeus  Stevens,  the  leader  of  the  radicals  in  the  House  of  Repre- 
sentatives, characterized  the  second  section  as  the  most  important  in 
the  article."  It  provided  that  representatives  should  be  apportioned 
among  the  several  states  according  to  their  respective  populations, 
counting  the  whole  number  of  persons  in  each  state,  excluding  Indians 
not  taxed.  In  effect  it  eliminated  the  three-fifths  clause  of  Article  I, 
Section  2,  of  the  Constitution,  which  was  rendered  obsolete  by  the 
abolition  of  slavery.  It  provided,  however,  that,  if  the  right  to  vote 
for  federal  and  state  officers  were  denied  or  abridged,  except  for  par- 
ticipation in  rebellion  or  other  crime,  the  basis  of  representation 
therein  should  be  reduced  in  proportion  to  the  number  of  adult  male 
citizens  who  were  excluded.  The  purpose  of  the  section  was  to  com- 

W36  Congressional  Globe  2459. 
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pel  states  to  grant  universal  suffrage  or  incur  the  penalty  of  loss  ol 
representation.  (The  section  proved  ineffective  for  the  purpose  for 
which  it  was  adopted,  and  the  Fifteenth  Amendment  had  to  be  added 
later  to  provide  the  Negro  with  a.  constitutional  guaranty  of  non- 
discrimination  in  matters  of  suffrage.) 

The  third  section  provided  that,  without  removal  of  the  disability 
by  a  vote  of  two-thirds  of  each  house  of  Congress,  no  person  should 
become  a  state  or  federal  official  who  had  participated  in  the  rebellion 
after  previously  having  taken  an  oath  to  support  the  Constitution  of 
the  United  States  as  a  state  or  federal  official.  The  fourth  section 
gave  constitutional  sanction  to  the  validity  of  the  public  debt  of  the 
United  States  and  provided,  on  the  other  hand,  that  neither  the 
United  States  nor  any  state  should  be  responsible  for  any  debts  in- 
curred in  aid  of  insurrection  or  rebellion  against  the  United  States. 
The  fifth  and  last  section  empowered  Congress  to  enforce  the  pro- 
visions of  the  article  by  appropriate  legislation. 

The  broad  outlines  of  the  story  of  the  adoption  of  the  Fourteenth 
Amendment  have  been  matters  of  common  knowledge  for  many 
years."  Although  the  famous  first  section  underwent  many  changes 
in  the  process  of  evolution,  much  can  be  discovered  as  to  its  intended 
meaning  from  the  comments  of  Senator  John  A.  Bingham,  who 
sponsored  it.40  Bingham  was  an  ardent  defender  of  civil  rights,  not 
merely  of  Negroes,  but  of  all  the  people.  He  was  also  a  conscientious 
lawyer.  He  apparently  favored  the  provisions  of  the  Civil-Rights  bill, 
but  believed  a  constitutional  amendment  necessary  to  give  it  validity, 
He  opposed  the  bill,  therefore,41  and  concentrated  his  efforts  on  bring- 
ing about  the  necessary  constitutional  change. 

It  will  be  recalled  that  the  first  eight  amendments  to  the  Consti- 
tution, commonly  referred  to  as  the  Bill  of  Rights,  gave  broad  protec- 
tion to  life,  liberty,  and  property.  In  Barron  v.  Baltimore,**  decided 
in  1833,  and  in  other  cases  the  Supreme  Court  had  decided  that  these 

"See,  for  example,  Horace  E.  Flack,  The  Adoption  of  the  Fourteenth  Amendment 
(1908).  The  relatively  recent  controversy  as  to  whether  the  word  "pcisons"  in  the 
Fouiteenth  Amendment  was  used  in  order  to  extend  the  protection  of  the  Constitution  to 
corporations  will  be  discussed  in  a  later  chapter. 

*  For  materials  on  Bingham's  position  sec  Louis  B.  Boudin,  "Truth  and  Fiction  about 
the  Fourteenth  Amendment,"  New  York  University  Law  Quarterly  Review,  XVI 
(November,  1938),  19;  and  Howard  Jay  Graham,  "The  'Conspiracy  Theory'  of  the  Four- 
teenth Amendment,"  Yale  Law  Journal,  XLVII  (January,  1938),  371;  XLVIII  (December, 
1938),  171.  For  an  appraisal  ol  these  articles  see  A.  C.  McLaughlin,  "The  Court,  thf 
Corporation  and  Conkling,"  American  Historical  Review,  XL VI  (October,  1940),  45-63. 

0  Flack,  op.  cit.t  p.  30. 

"7  Peters  243.    See  also  Livingston  v.  Moore,  7  Peters  469   (1833). 
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amendments  protected  the  rights  involved  only  against  infringement 
by  the  federal  government.  It  did  not  protect  them  against  actions 
of  the  state  governments.  Bingham  wished  by  constitutional  amend- 
ment to  extend  the  protection  of  what  he  called  "this  sacred  bill  of 
rights"  tt  to  people  who  might  be  oppressed  by  the  states.44 

On  February  26,  1866,  before  the  draft  of  the  Fourteenth  Amend- 
ment was  presented  to  Congress,  Bingham  offered  an  amendment 
containing  the  essence  of  what  later  became  the  first  section  of  the 
Fourteenth  Amendment.  It  provided: 

The  Congress  shall  have  power  to  make  all  laws  which  shall  be 
necessary  and  proper  to  secure  to  the  citizens  of  each  state  all  privi- 
leges and  immunities  of  citizens  in  the  several  states,  and  to  all  persons 
in  the  several  states  equal  protection  in  the  rights  of  life,  liberty, 
and  property ,a 

On  the  following  day,  to  demonstrate  the  fact  that  his  proposed  amend- 
ment was  not  limited  to  the  protection  of  the  rights  of  Negroes,  he 
made  the  following  statement: 

It  is  due  to  the  committee  that  I  should  say  that  it  is  proposed  as 
well  to  protect  the  thousands  and  tens  of  thousands  and  hundreds  of 
thousands  of  loyal  white  citizens  of  the  United  States  whose  property, 
by  state  legislation,  has  been  wrested  from  them  under  confiscation, 
and  protect  them  also  against  banishment.4* 

Bingham  was  of  the  opinion  that  the  amendment,  as  then  drafted, 
conferred  upon  Congress  a  general  power  of  legislation  for  the  pur- 
pose of  securing  to  all  persons  in  the  several  states  protection  of  life, 
liberty,  and  property,  subject  only  to  the  qualification  that  that  pro- 
tection should  be  equal.*7  He  said  again: 

I  have  advocated  here  an  amendment  which  would  arm  Congress 
with  the  power  to  compel  obedience  to  the  oath  [to  support  the  Con- 
stitution], and  punish  all  violations  by  state  officers  of  the  bill  of 
rights,  but  leaving  those  officers  to  discharge  the  duties  enjoined 
upon  them  as  citizens  of  the  United  States  by  that  oath  and  by  that 
Constitution.4* 

"36  Congressional  Globe  1090. 

"Ibid.,  pp.  1089,  1090,  and  44  Congressional  Globe,  Appendix,  M. 

a  36  Congressional  Globe  1034.  *  Ibid.,  p.    1065, 

**  Ibid  ,  p.   1094.     He  seems  to  have  had  douht5,  however,  as  to  the  relation  of  the 
amendment  to  rights  in  real  estate  which  were  dependent  on  state  law  except   when 
granted  by  the  United  States, 
p.   1292. 
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The  Bingham  amendment,  like  many  others,  gave  way  before  that 
reported  by  the  joint  committee  on  Reconstruction.  The  first  sec- 
tion of  the  latter  amendment  in  its  original  form  provided  as  follows: 

No  state  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citi/ens  of  the  United  States;  nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or  property  without  due 
process  of  law;  nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws.4* 

Except  for  a  sentence  later  inserted  at  the  beginning  of  the  section, 
providing  that  "All  persons  born  or  naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction  thereof,  aie  citizens  of  the  United 
States  and  of  the  state  wherein  they  reside,"  the  section  was  later 
adopted  in  the  form  reported.  It  is  to  be  noted  that,  instead  of 
stating  positively  that  Congress  should  have  the  power  to  enact  legis- 
lation protecting  the  rights  in  question,  the  amendment  was  worded 
merely  in  the  form  of  a  prohibition  against  state  action.  Bingham 
seems  to  have  believed,  however,  that  the  authorization  was  the  same, 
even  though  the  language  was  different.  He  justified  the  first  section 
of  the  amendment  proposed  by  the  committee  in  the  following 
manner: 

There  was  a  want  hitherto,  and  there  remains  a  want  now,  in  the 
Constitution  of  our  country,  which  the  proposed  amendment  will 
supply.  What  is  that?  It  is  the  power  in  the  people,  the  whole  people 
of  the  United  States,  by  express  authority  of  the  Constitution  to  do 
that  by  congressional  enactment  which  hitherto  they  have  not  had 
the  power  to  do,  and  have  never  even  attempted  to  do;  that  is,  to 
protect  by  national  law  the  privileges  and  immunities  of  all  the 
citi/ens  of  the  Republic  and  the  inborn  rights  of  every  person  within 
its  jurisdiction  whenever  the  same  shall  be  abridged  or  denied  by  the 
unconstitutional  acts  of  any  state.*0 

Bingham  believed  that  the  amendment,  even  though  phrased  to  the 
effect  that  "no  state  shall  .  .  . ,"  carried  authorization  for  federal  legis- 
lation protecting  the  rights  of  citizens,  just  as  if  it  had  been  phrased 
in  his  earlier  language,  "The  Congress  shall  have  power  ..."  On  a 
subsequent  occasion  he  explained  the  change  from  positive  to  negative 

*/'»irf.f  p.  2542.  Senator  Howard  took  the  position  thai  concessional  legislation  was 
authorized,  not  by  the  first  section  of  ihe  Fourteenth  Amendment,  but  by  the  fifth 
•ecuou.  See  Flack,  op.  at.,  p.  86. 
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phrasing  by  saying  that  after  re-examination  of  the  decision  in  the 
case  of  Barron  v.  Baltimore,  he  had  recast  the  phrasing  so  as  to  make 
it  conform  with  the  language  of  the  Fifth  Amendment,  whicli  was 
under  discussion  in  that  case.61  The  fifth  section  of  the  amendment 
provided,  "The  Congress  shall  have  power  to  enforce,  by  appropriate 
legislation,  the  provisions  of  this  article. '  He  had  no  idea  at  all  that 
the  change  made  in  the  language  of  the  first  section  would  withhold 
from  Congress  the  power  to  legislate  for  the  protection  of  civil  rights 
against  state  action.  This  question  was  soon  to  be  raised  in  Con- 
gress, however,  and  to  result  in  Supreme  Court  decisions  of  basic 
importance. 

Although  the  amendment  as  reported  from  the  joint  committee  on 
Reconstruction  provided,  "No  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States,"  it  made  no  attempt  to  define  either  privileges  and 
immunities,  on  the  one  hand,  or  citizenship,  on  the  other.  The  House 
of  Representatives  gave  its  approval  to  the  amendment  in  this  form, 
apparently  assuming  that  "citizens"  included  Negroes.  The  Senate, 
no  doubt  remembering  the  argument  of  Chief  Justice  Taney  in  the 
Dred  Scott  case  —  although  the  case  was  not  mentioned  —  deemed  it 
advisable  to  add  a  sentence  stating  who  were  citizens  of  the  United 
States.  It  therefore  appended  at  the  beginning  of  the  first  section 
the  sentence  providing,  "All  persons  born  in  the  United  States,  and 
subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United  States 
and  of  the  state  wherein  they  reside."  There  was  mild  resistance  to 
the  adoption  of  the  provision  because  of  its  applicability  to  Chinese, 
who  were  already  proving  an  unassimilable  element  in  California, 
gypsies  in  Pennsylvania,  and,  to  an  undefined  extent,  Indians  in  the 
United  States.*1  An  important  effect  of  the  amendment  was  to  deter- 
mine, not  merely  who  were  citizens  of  the  United  States,  but  also  to 
determine,  as  an  exercise  of  federal  rather  than  of  state  jurisdiction, 
much  of  the  content  of  state  citizenship  as  well. 

No  provision  was  inserted  defining  the  privileges  and  immunities 
protected  by  the  first  section  of  the  amendment.  The  senator  who 
introduced  the  provision  defining  citizenship  was  of  the  impression 
that  the  amendment  protected  against  the  states  all  the  privileges  and 
immunities  protected  against  the  federal  government  by  the  so-called 
Bill  of  Rights."  The  failure  to  include  in  the  amendment  a  state- 

W44  Congressional  Globe,  Appendix,  p.  84. 

"36  Congressional  Globe  2890-2897.  "Ibid.,  pp.  2765,  2766. 
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mcnt  to  that  effect  was  unfortunate;  for  the  Supreme  Court,  in  ar, 
important  case  to  be  discussed  below,  came  to  a  different  conclusion.*4 

THE  FIFTEENTH  AMENDMENT 

For  some  years  the  enforcement  of  the  Fourteenth  Amendment  as 
it  related  to  the  rights  of  Negroes  was  closely  connected  with  the  en- 
forcement of  the  Fifteenth  Amendment.  The  Fifteenth  Amend- 
ment, proposed  in  Congress  in  1868,  became  effective  in  1870.  At  the 
time  of  the  formulation  of  the  Fourteenth  Amendment,  it  had  been 
assumed  that  the  South  could  be  coerced  into  giving  the  suffrage  to 
Negroes  by  the  threat  of  curtailment  of  representation  in  Congress 
as  a  result  of  their  disfranchisement.  It  soon  became  apparent  that 
such  a  threat  would  not  have  the  desired  results.  The  race  problems 
of  the  South  were  formed  around  deep  social  cleavages.  To  the 
white  people,  who  in  times  past  had  not  merely  governed  the  sections 
of  the  country  in  which  they  lived,  but  had  owned  the  Negroes  as 
property,  it  was  unthinkable  that  these  Negroes,  without  having  had 
experience  in  owning  and  governing  themselves,  should  participate  as 
equals  with  their  former  owners  in  the  government  of  their  respective 
communities  and  of  the  United  States.  With  all  the  intensity  of  their 
belief  in  state  rights,  furthermore,  they  resented  this  interference  of 
the  federal  government  with  local  determination  of  the  right  of 
suffrage. 

Since  the  Fourteenth  Amendment  failed  to  achieve  the  desired  end, 
Congress,  by  a  process  of  compromise,  worked  out  another  constitu- 
tional amendment.  It  provided,  "The  right  of  citizens  of  the  United 
States  to  vote  shall  not  be  denied  or  abridged  by  the  United  States  or 
by  any  state  on  account  of  race,  color,  or  previous  condition  of  servi- 
tude." A  second  section  provided,  "The  Congress  shall  have  power 
to  enforce  this  article  by  appropriate  legislation."  The  amendment 
was  supported  by  a  number  of  groups.  Among  them  were  those  who 
believed  that  an  approach  to  universal  suffrage  was  an  approach  to  a 
panacea  for  all  the  political  ills  of  the  country.  The  faction  in  the 
North  which  was  bent  upon  controlling  southern  politics  sought  the 
enfranchisement  of  the  Negro  as  a  means  of  ousting  from  politics  the 
southern  class  formerly  in  control."  In  no  small  degree  the  simple- 
minded  Negro  of  the  South  was  made  the  instrument  for  the  achieve- 
ment of  the  predatory  ends  of  carpetbagger  politicians. 

"Slaughterhouse  Cases,  16  Wallace  B6   (1873). 

"John  Mabry  Ma  thews,  Legislative  and  Judicial  ttUtory  of  the  Fifteenth  Amendmeni 
/1909),  p.  22. 
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Soon  after  the  amendment  was  ratified,  Congress  passed  the  so- 
called  Enforcement  Act."  to  make  the  amendment  effective.  The 
Negro,  seeking  to  exercise  his  franchise,  had  found  innumerable  bar- 
riers in  the  way.  The  technicalities  of  registration  and  voting 
machinery  were  utilized  to  confuse  and  exclude  him.  Intimidation 
was  utilized  all  the  way  from  mild  threats  and  commands  to  the  gross 
outrages  perpetrated  by  the  Ku  Klux  Klan.  It  was  assumed  in  some 
instances,  furthermore,  that  the  constitutional  amendment  was  in- 
tended to  protect  only  the  right  to  vote  for  federal  officers,  and  did 
not  extend  to  the  election  of  officers  of  the  states.  The  statute  enacted 
to  enforce  the  Fifteenth  Amendment  sought  to  insure  to  the  Negro 
the  right  to  vote  in  all  elections,  whether  state  or  federal.  It  attempted 
to  prohibit  the  use  of  election  machinery  in  such  a  way  as  to  dis- 
franchise voters  because  of  race  and  color.  It  provided  severe  penal- 
ties for  state  election  officials  who  should  violate  the  provisions  of  the 
act.  It  penalized  interference  with  the  franchise  either  by  bribery  or 
by  threats,  whether  of  violence  or  of  economic  discrimination.  The 
act  authorized  the  President  "to  employ  such  part  of  the  land  or  naval 
forces  of  the  United  States,  or  of  the  militia,  as  shall  be  necessary  to 
aid  in  the  execution  of  judicial  process  issued  under  this  act."  Pro- 
vision was  made  for  the  enforcement  of  the  act  in  the  courts  of  the 
United  States,  even  though  the  offenses  might  have  been  committed 
in  connection  with  local  elections.  One  section,  based,  no  doubt,  on 
the  Fourteenth  rather  than  the  Fifteenth  Amendment,  re-enacted  the 
Civil-Rights  Act  of  1866,  which  had  been  of  doubtful  constitution- 
ality because  of  the  fact  that  the  provisions  of  the  Fourteenth  Amend- 
ment had  not  yet  been  added  to  the  Constitution  when  the  earlier 
measure  was  passed. 

The  statute  did  not  confine  itself  strictly  to  the  punishment  of  dis- 
crimination at  elections  because  of  race,  color,  or  previous  condition 
of  servitude.  Rather,  evidently  for  the  purpose  of  insuring  the  right 
of  suffrage  to  the  Negroes,  it  covered  the  broad  field  of  electoral  pro- 
cedure and  penalized  acts  which,  although  they  might  have  the  effect 
of  preventing  Negroes  from  voting,  might,  nevertheless,  have  a  much 
more  general  application.  The  measure  was  drastic,  not  merely  in 
that  it  attempted  to  secure  voting  privileges  to  large  numbers  of 
people  not  competent  for  an  intelligent  exercise  of  the  franchise,  but 
also  because  it  attempted  to  govern  procedure  which  by  tradition  and 
law  in  the  United  States  had  been  prescribed  by  the  states.  Both  as 

••16  Stat.  HO.     Sec  also  amending  act  of  February  28,  1871,  ibid.,  p.  433. 
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to  policy  and  constitutionality,  it  was  a  highly  questionable  measure. 

Before  the  courts  had  an  opportunity  to  pass  upon  the  act  to  enforce 
the  Fifteenth  Amendment,  Congress  found  it  necessary  to  enact 
another  measure  to  enforce  the  Fourteenth  Amendment  —  a  measure 
known  usually  as  the  Ku  Klux  Klan  Act.w  The  denial  of  the  right 
to  vote  was  one  of  the  least  of  the  troubles  of  the  freedmen.  The 
hooded  bands  of  the  Ku  Klux  Klan  struck  terror  among  the  simple- 
minded  people  by  whipping,  shooting,  hanging,  and  otherwise  making 
examples  of  colored  people  who  had  the  temerity  to  stand  upon  their 
newly  acquired  civil  rights.  State  machinery  proved  wholly  inade- 
quate for  the  preservation  of  order  under  local  laws.  By  the  act  of 
Congress  the  federal  government  undertook  to  punish  acts  of  violence 
against  persons  of  the  colored  race.  The  President  was  authorized  to 
utilize  the  militia  or  the  land  and  naval  forces  of  the  United  States  if 
they  were  needed,  with  the  proviso  that  persons  arrested  were  to  be 
turned  over  to  the  federal  civil  authority  to  be  dealt  with  according  to 
law.  If  resistance  to  law  reached  the  stage  of  rebellion,  the  President 
was  authorized  to  suspend  the  privilege  of  the  writ  of  habeas  corpus. 

In  short,  this  measure  and  the  measure  to  enforce  the  Fifteenth 
Amendment  represented  the  determination  of  Congress  that  both 
civil  and  political  rights  in  the  South  should  be  exercised  pursuant  to 
the  standards  set  by  Congress  rather  than  by  standards  worked  out  by 
internal  negotiations  within  the  several  southern  communities.  This 
determination  to  govern  the  South  in  terms  of  standards  projected 
from  without  made  necessary,  not  merely  the  expansion  of  civil 
machinery  for  law  enforcement,  but  the  maintenance  of  federal  troops 
in  the  several  states  which  were  under  the  control  of  Reconstruction 
governments.  It  was  only  gradually,  after  the  passing  of  a  period  of 
years,  that  Congress  decided  against  the  permanent  maintenance  of  an 
army  of  occupation  and  withdrew  it  to  permit  the  course  of  southern 
politics  to  find  pretty  much  its  own  channel. 

JUDICIAL  INTERPRETATION 

The  language  of  the  Fourteenth  and  Fifteenth  Amendments  and  of 
the  measures  enacted  to  enforce  them  was  the  result  of  compromises 
in  Congress,  worked  out  amid  heated  debates  over  purposes  and  inter- 
pretations. To  a  high  degree,  however,  their  meanings  were  deter- 
mined, not  by  the  legislators  responsible  for  the  words  used,  but  by 
the  Supreme  Court.  The  decisions  through  which  the  Court  laid 
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down  the  broader  outlines  of  interpretation  were  handed  down  over 
d  considerable  period  of  years.  Their  history  is  complicated  by  inter- 
relationships among  decisions  based  directly  upon  the  two  amend- 
ments and  decisions  interpreting  related  statutes.  It  is  further  com- 
plicated by  changing  attitudes  on  the  part  of  justices  reflecting  changes 
in  the  personnel  of  the  Court.  One  effect  of  judicial  interpretation, 
to  be  shown  more  at  length  below,  was  to  determine  that  the  Fifteenth 
Amendment  could  not  be  used  as  authorization  for  a  broad  scheme 
of  federal  regulation  of  elections  and  electoral  machinery  in  the 
South.  As  to  the  Fourteenth  Amendment,  important  parts  of  the 
legislation  based  upon  it  were  also  swept  away.  Certain  of  its  provi- 
sions were  largely  devitalized  by  judicial  interpretation,  while  others, 
after  a  period  of  years,  were  interpreted  so  broadly  as  to  make  the 
history  of  the  Fourteenth  Amendment,  with  its  restrictions  upon  the 
powers  of  the  states,  one  of  the  most  significant  aspects  of  constitu- 
tional development  since  the  Civil  War.  The  cases  outlined  below 
indicate  more  at  length  the  nature  of  the  work  done  by  the  Court. 

The  Fourteenth  Amendment  received  its  first  interpretation  by  the 
Supreme  Court  in  the  Slaughterhouse  Cases,88  decided  in  1873.  The 
cases  arose,  not  under  a  federal  statute,  but  under  a  measure  enacted 
in  1869  by  the  carpetbag  legislature  of  Louisiana.  The  act  regulated 
the  business  of  slaughtering  livestock  in  New  Orleans.  It  required 
that  such  activities  for  the  city  and  for  a  vast  area  surrounding  it 
should  be  restricted  to  a  small  section  below  the  city  of  New  Orleans 
and  provided  that  the  slaughtering  should  be  done  in  the  houses  of 
one  corporation.  The  effect  was  virtually  a  monopoly  grant  of  the 
business,  even  though  the  corporation  was  required  to  permit  other 
butchers  to  have  access  to  their  facilities.  While  some  such  police 
legislation  may  have  been  needed  in  the  interest  of  the  health  and 
welfare  of  the  city,  there  seems  to  have  been  no  reason  why  the  regu- 
lation should  cover  such  a  large  area  or  why  monopoly  rights  should 
have  been  conferred.  The  butchers  of  the  city  who  were  deprived 
of  their  callings  appealed  to  the  courts  on  a  number  of  grounds.  The 
cases  were  brought  to  the  Supreme  Court  on  the  ground  that,  in  hav- 
ing their  businesses  taken  away  from  them,  they  were  deprived  ol 
privileges  and  immunities  as  citizens  of  the  United  States  which  were 
guaranteed  to  them  by  the  Fourteenth  Amendment. 

The  Supreme  Court  rejected  the  contention  by  a  vote  of  five  to 
four.  Neither  Justice  Miller,  who  spoke  for  the  majority  of  the 
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Court,  nor  Justices  Field,  Bradley,  and  Swayne,  who  wrote  dissenting 
opinions,  looked  into  the  speeches  of  Senatoi  Bingham  or  other  mem- 
bers of  Congress  to  discover  whether  or  not  rights  of  doing  business 
such  as  those  of  the  butchers  of  New  Orleans  were  intended  to  be  in- 
cluded among  the  privileges  and  immunities  protected  by  the  amend- 
ment. The  debates  would  have  revealed  the  fact  that  the  first  sec- 
tion of  the  amendment,  according  to  the  design  of  its  sponsor,  would 
protect  against  state  interference  the  great  body  of  rights  which  a  man 
had  as  a  citizen  under  a  free  government,  including  apparently  the 
ordinary  right  to  do  business.  It  is  a  significant  commentary  on  the 
judicial  processes  of  the  time  that  neither  the  justices  who  took  oppos- 
ing positions  as  to  the  rights  in  question  nor  counsel  before  the  Court 
deemed  it  relevant  to  discuss  the  intention  of  Congress  as  revealed  by 
the  contents  of  the  Congressional  Globe.  The  several  justices  ap- 
proached the  subject,  not  from  the  point  of  view  of  detailed  informa- 
tion concerning  the  framing  and  adoption  of  the  amendment,  but 
from  broad  conceptions  of  the  recent  history  of  the  relations  between 
the  nation  and  the  states  and  of  the  fundamental  rights  of  man. 

Justice  Miller  declared  that  a  most  cursory  glance  at  the  Thirteenth, 
Fourteenth,  and  Fifteenth  Amendments  disclosed  a  unity  of  purpose. 
That  purpose  was  the  achievement  of  the  freedom  of  the  slave  race, 
the  security  and  firm  establishment  of  that  freedom,  and  the  protec- 
tion of  the  new  freemen  and  citizens  from  oppression  by  their  former 
owners. 

We  do  not  say  that  no  one  else  but  the  Negro  can  share  in  this 
protection.  Both  the  language  and  spirit  of  these  articles  are  to  have 
their  fair  and  just  weight  in  any  question  of  construction.  .  .  .  But 
what  we  do  say,  and  what  we  wish  to  be  understood,  is,  that  in  any 
fair  and  just  construction  of  any  section  or  phrase  of  these  amend- 
ments, it  is  necessary  to  look  to  the  purpose  which  we  have  said  was 
the  pervading  spirit  of  them  all,  the  evil  which  they  were  designed  to 
remedy,  and  the  process  of  continued  addition  to  the  Constitution 
until  that  purpose  was  supposed  to  be  accomplished,  as  far  as  con- 
stitutional law  can  accomplish  it." 

The  main  purpose  of  the  first  section  of  the  Fourteenth  Amend 
ment,  he  continued,  was  to  establish  the  citizenship  of  the  Negro.    In 
addition,  however,  it  made  clear  a  distinction  between  citizenship  of 
the  United  States  and  citizenship  of  a  state.     The  two  types  of  citizen- 
ship were  distinct  from  each  other.     He  thought  it  significant  that 

•Ibid.,  p.  72. 
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the  amendment  forbade  the  impairment  of  privileges  and  immunities 
of  persons  as  citizens  of  the  United  States,  but  did  not  in  this  connec- 
tion speak  of  their  rights  as  citizens  of  the  states.  He  drew  a  sharp 
line  of  distinction  between  rights  which  were  derived  from  state 
citizenship  and  those  which  were  derived  from  citizenship  of  the 
United  States.  The  great  mass  of  civil  rights  possessed  by  an  indi- 
vidual, he  believed,  were  derived  from  state  and  not  from  federal 
citizenship.  That  being  true,  these  rights  were  not  protected  against 
state  action  by  the  clause  forbidding  the  impairment  of  privileges  and 
immunities  which  were  derived  from  federal  citizenship.  He  held 
it  unnecessary  to  list  the  privileges  and  immunities  to  be  classified  in 
the  latter  group,  but  suggested  that  among  them  were  the  right  of 
the  citizen  to  go  to  the  seat  of  government,  to  transact  business  with 
the  government,  to  seek  its  protection,  to  have  free  access  to  its  sea- 
ports, and  to  demand  the  care  and  protection  of  the  government  over 
his  life,  liberty,  and  property  when  on  the  high  seas  or  within  the 
jurisdiction  of  a  foreign  government.  He  listed  still  others,  most  or 
all  of  them  being  rights  to  which  the  individual  would  presumably 
have  been  entitled  without  the  inclusion  of  the  privileges-and-immu- 
nities  clause  in  the  Fourteenth  Amendment.  The  effect  of  his  inter- 
pretation was  to  devitalize  the  clause  as  far  as  the  giving  of  additional 
protection  to  individuals  was  concerned. 

As  for  the  due-process  clause  of  the  same  section  of  the  amendment, 
the  clause  through  which  much  of  the  vitality  of  the  amendment  has 
made  itself  felt  in  recent  years,  Justice  Miller  said  the  plaintiff  had 
not  emphasized  the  point  of  deprivation  of  property  without  due 
process  of  law.  On  the  basis  of  previous  judicial  interpretation  of 
the  due-process  clause  of  the  Fifth  Amendment,  he  considered  it  suf- 
ficient to  say  that  under  no  construction  of  that  provision  hitherto 
made  or  now  deemed  admissible  could  the  restraint  imposed  by  the 
state  of  Louisiana  upon  the  exercise  of  the  trade  of  butchers  in  New 
Orleans  be  held  to  be  a  deprivation  of  property. 

Neither  had  the  argument  been  much  pressed  that  the  rights  of 
plaintiffs  were  protected  by  the  provision  in  the  same  section  of  the 
amendment  that  no  state  should  "deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws."  Justice  Miller  thought  the 
clause  intended  solely  for  the  protection  of  the  rights  of  Negroes.  He 
made  an  astonishingly  inaccurate  prediction  concerning  it,  saying: 
"We  doubt  very  much  whether  any  action  of  a  state  not  directed  by 
way  of  discrimination  against  the  Negroes  as  a  class,  or  on  account  of 
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their  race,  will  ever  be  held  to  come  within  the  purview  of  this 
provision."  ** 

The  dissenting  opinions  in  these  cases  are  of  unusual  importance. 
Although  the  decision  of  the  majority  of  the  Court  with  reference 
to  the  narrow  interpretation  of  the  privileges-and-immunities  clause 
was  never  reversed,  the  insistence  of  the  minority  that  the  funda- 
mental rights  of  citizens  were  protected  by  the  amendment  against 
state  encroachment  later  made  itself  effective  through  broadened 
interpretation  of  the  due-process  and  equal-protection  clauses.  Justice 
Field  declared  that  in  his  judgment  the  Fourteenth  Amendment 
afforded  protection  of  the  common  rights  of  citizens  of  the  United 
States  against  deprivation  by  state  legislation,  "and  was  so  intended 
by  the  Congress  which  framed  and  the  states  which  adopted  it."  m 
Like  Justice  Miller,  he  based  his  conclusion  on  general  interpretation 
rather  than  on  a  detailed  study  of  the  intentions  of  the  framers  of  the 
amendment.  The  amendment  was  adopted,  he  explained,  to  obviate 
objections  to  the  validity  of  the  Civil-Rights  Act  which  had  been 
raised  and  pressed  with  great  force,  and  to  place  the  common  rights 
of  American  citizens  under  the  protection  of  the  national  government. 
On  the  basis  of  the  Civil-Rights  Act  and  of  the  interpretation  of  the 
words  "privileges  and  immunities"  as  they  appeared  elsewhere  in  the 
Constitution,  he  asserted  that 

The  privileges  and  immunities  designated  are  those  which  of  right 
belong  to  the  citizens  of  all  free  governments.  Clearly  among  these 
must  be  placed  the  right  to  pursue  a  lawful  employment  in  a  lawful 
manner,  without  other  restraint  than  such  as  equally  affects  all  per 
sons.  In  the  discussions *in  Congress  upon  the  passage  of  the  Civil- 
Rights  Act,  repeated  reference  was  made  to  this  language  of  Mr. 
Justice  Washington  [in  Corfield  v.  Coryell  **]." 

Referring  in  another  connection  to  rights  of  citizens  of  Louisiana,  he 
stated  that  the  Fourteenth  Amendment 

secures  the  like  protection  to  all  citizens  in  that  state  against  any 
abridgment  of  their  common  rights,  as  in  other  states.  That  amend- 
ment was  intended  to  give  practical  effect  to  the  Declaration  of  1776 

**lbid.t  p.  81.  For  a  discussion  of  Justice  Miller  in  connection  with  the  derision  see 
Charles  Fairman,  Mr.  Justice  Miller  and  the  Supreme  Court  (1939),  pp.  179  ff. 

w  16  Wallace  89.  For  discussion  of  the  position  of  Justice  Field  see  Carl  Brem 
Swisher,  Stephen  J.  Field,  Craftsman  of  the  Law  (1930),  pp.  416  ff. 

M  Federal  Cases  No.  3230.  This  reference  indicates  that  Justice  Field  was  not  un- 
familiar with  the  contents  of  the  debates.  Why  he  failed  to  use  other  materials  in  the 
debates  which  gave  direct  support  to  his  argument  is  not  clear. 

*  16  Wallace  97 
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of  inalienable  rights,  rights  which  are  the  gift  of  the  Creator;  whicl 
the  law  does  not  confer,  but  only  recognizes. 

He  said  again  that  equality  of  right  among  citizens  in  the  pursuit  ol 
the  ordinary  avocations  of  life  was  a  distinguishing  privilege  of  citi 
zens  of  the  United  States. 

This  is  the  fundamental  idea  upon  which  our  institutions  rest,  anc 
unless  adhered  to  in  the  legislation  of  the  country  our  governmem 
will  be  a  Republic  only  in  name.  .  .  .  That  only  is  a  free  government 
in  the  American  sense  of  the  term,  under  which  the  inalienable  righi 
of  every  citizen  to  pursue  his  happiness  is  unrestrained,  except  b] 
just,  equal,  and  impartial  laws.*4 

In  this  manner  Justice  Field  sought  to  read  into  the  Constitutior 
broad  protection  of  individual  rights  and  of  a  laissez-faire  order  ir 
which  he  believed  with  all  the  depth  of  his  being.  He  had  ample 
company  in  the  holding  of  such  beliefs,  but  he  as  an  individual  playec 
an  outstanding  part  in  reading  these  conceptions  into  the  constitu 
tional  law  of  the  land.  Justice  Bradley  held  much  the  same  beliefs 
He  concurred  in  the  Field  opinion  and  added  one  of  his  own.  He 
admitted,  as  did  Field,  the  right  of  a  state  to  enact  necessary  regula 
tions,  but  he  contended  that  there  were  fundamental  rights  which  the 
regulations  could  not  infringe.  Furthermore,  he  called  attention,  a* 
Field  did  not,  to  the  fact  that  the  amendment  prohibited  any  state 
from  depriving  any  person  of  life,  liberty,  or  property  without  due 
process  of  law.  He  stated  briefly  that,  in  his  opinion,  the  Louisiana 
statute  did  deprive  the  plaintiffs  of  liberty  as  well  as  property  without 
due  process  of  law.  He  went  no  further  than  to  state  his  view,  how 
ever,  leaving  to  subsequent  decisions  the  working-out  of  a  broadened 
interpretation  of  the  due-process  clause.  Justice  Swayne  concurred 
in  the  opinions  of  Field  and  Bradley,  saying  that  the  privileges  and 
immunities  of  a  citizen  of  the  United  States  included,  among  other 
things,  "the  fundamental  rights  of  life,  liberty,  and  property,  and  also 
the  rights  which  pertain  to  him  by  reason  of  his  membership  of  the 
nation."  **  He  said  again,  "By  the  Constitution,  as  it  stood  before  the 
war,  ample  protection  was  given  against  oppression  by  the  Union,  but 
little  was  given  against  wrong  and  oppression  by  the  states.  That 
want  was  intended  to  be  supplied  by  this  amendment."*  Chief 
Justice  Chase  also  dissented,  but  without  giving  reasons. 

In  spite  of  the  vigor  of  the  dissenting  opinions,  the  official  interpre- 
tation of  the  privilegcs-and-immunities  clause  remained  the  narrow 

L  pp.  105,  110-111.  "Ibid.,  p.   126.  "Ibid.,  p.  129. 
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interpretation  given  by  Justice  Miller.  Just  after  the  Slaughterhouse 
Cases  were  decided,  the  Court  held  that  the  right  to  practice  law  in 
state  courts  was  not  a  privilege  or  immunity  of  a  citizen  of  the  United 
States  guaranteed  by  the  Fourteenth  Amendment  to  a  woman  who 
was  a  citizen  of  the  United  States.  Justices  Field  and  Swayne  sanc- 
tioned a  concurring  opinion  by  Justice  Bradley,  in  which  he  said: 
"The  paramount  destiny  and  mission  of  woman  are  to  fulfill  the 
noble  and  benign  offices  of  wife  and  mother.  .  .  .  And  the  rules  of 
civil  society  must  be  adapted  to  the  general  constitution  of  things,  and 
cannot  be  based  upon  exceptional  cases."  m  He  thought  it  the  pre- 
rogative of  legislators  to  prescribe  regulations  of  common  callings 
which  were  based  upon  knowledge  of  such  facts.  The  following  year 
the  Court  held  that  a  man  who  was  deprived  by  state  law  of  the  right 
to  sell  liquor  was  not  thereby  deprived  of  a  privilege  or  immunity  of 
a  citizen  of  the  United  States.  The  decision  was  unanimous,  but 
three  judges  again  found  it  necessary  to  explain  their  concurrence  on 
other  grounds  than  on  the  basis  of  Justice  Miller's  opinion.1*  In  1875, 
speaking  through  the  new  Chief  Justice,  Morrison  R.  Waite,  the 
Court  held  unanimously  that  the  right  to  vote  was  not  given  to 
women  who  were  citizens  of  the  United  States  by  means  of  the  privi- 
leges-and-immunities  clause.**  In  1876,  the  Court  held  that  trial  by 
jury  in  suits  at  common  law  in  the  state  courts  was  not  a  privilege  or 
immunity  of  national  citizenship.1*  In  like  manner,  down  through 
the  years,  the  Supreme  Court  has  persistently  refused  to  expand  the 
privileges-and-immunities  clause  to  give  substantial  protection  in  any 
field.n 

JUDICIAL  CONSTRUCTION  OF  ENFORCEMENT  LEGISLATION 

The  line  of  judicial  decisions  under  the  Fourteenth  and  Fifteenth 
Amendments  now  shifts  back  to  the  interpretation  of  enforcement 
legislation.  The  statutes  provided  the  basis  for  federal  military 
patrols  in  the  South  wherever  they  were  deemed  necessary.  They 
authorized  close  scrutiny  of  state  and  local  electoral  machinery  for  the 
detection  of  discrimination  against  Negroes.  Their  broad  provisions 

"Bradwell  v.  Illinois,  16  Wallace  ISO,  141-142   (1873). 

•  Bartemeycr  v.  Iowa,  18  Wallace  129   (1874). 

*  Minor  v.  Happersett,  21  Wallace  162   (1875).    See  Bruce  R.  Trimble,  Chief  Justice 
Waitc,  Defender  of  the  Public  Interest   (1938),  pp.  160-161. 

"Walker  v.  Sauvinet,  92  U.S.  90  (1876). 

n  See  Colgate  v.  Harvey,  296  U.S.  404,  445  (1935),  note  2,  for  a  list  of  cases.  The  mean- 
ing of  the  clause  was  slightly  expanded  in  the  Colgate  case,  but  that  case  was  overruled 
a  few  years  later.  James  Stewart  fc  Co.  ».  Sadrakula,  309  U.S.  94  (1940). 
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gave,  or  seemed  to  give,  general  protection  of  civil  rights  against  the 
Ku  Klux  Klan  and  other  marauding  groups.  The  Department  of 
Justice  made  strenuous  efforts  to  break  up  the  Ku  Klux  Klan  and 
restore  order  generally  by  vigorous  prosecution  of  offenders.  The 
task  was  difficult;  and,  although  the  formal  organization  of  the  Klan 
was  broken  up,  the  government  failed  to  achieve  an  orderly  society 
in  which  former  slaves  exercised  unimpeded  the  civil  and  political 
rights  of  freemen.7* 

Cases  involving  questions  of  the  constitutionality  of  the  legislation 
did  not  reach  the  Supreme  Court  until  1875,  and  were  not  decided 
until  1876.  Lower  courts  gave  conflicting  interpretations.  A  forecast 
of  the  position  on  civil  rights  to  be  taken  by  the  Supreme  Court  was 
given  in  connection  with  the  attempt  to  punish  persons  involved  in  a 
massacre  of  Negroes  in  Louisiana  in  1873.  A  number  of  persons 
were  indicted  under  the  Enforcement  Act  of  1870.  The  act  pre- 
scribed punishment  for  persons  who  should  conspire  "with  intent  to 
violate  any  provision  of  this  act,  or  to  injure,  oppress,  threaten,  or 
intimidate  any  citizen  with  intent  to  prevent  or  hinder  his  free  exer- 
cise and  enjoyment  of  any  right  or  privilege  granted  or  secured  to 
him  by  the  Constitution  or  laws  of  the  United  States,  or  because  of 
his  having  exercised  the  same."  Justice  Bradley  participated  in  the 
case  in  the  United  States  circuit  court.  Although,  as  demonstrated  in 
his  dissenting  opinion  in  the  Slaughterhouse  Cases,  he  thought  that 
the  Fourteenth  Amendment  was  intended  to  protect  all  of  the  funda- 
mental rights  of  citizens  of  the  United  States  against  state  action,  he 
was  of  the  opinion  that  the  amendment  operated  merely  as  a  prohi- 
bition against  the  state,  and  did  not  authorize  Congress  to  legislate 
generally  for  the  protection  of  those  rights.  In  this  respect,  as  in 
others,  he  seems  not  to  have  taken  the  trouble  to  discover  the  mean- 
ing which  the  framers  of  the  amendment  intended  it  to  possess.  He 
reasoned  directly  from  the  language  of  the  Constitution,  which  used 
the  words  "no  state  shall/'  and  not  the  words  "Congress  shall  have 
power/'  True,  he  said  in  his  circuit-court  opinion  in  the  Louisiana 
case,  Congress  was  given  the  power  to  enforce  the  provisions  of  the 
constitutional  amendment  by  appropriate  legislation,  but  enforce- 
ment by  appropriate  legislation  meant  legislation  appropriate  to  pre- 
vent the  state  from  interfering  with  the  rights  in  question. 

The  power  of  Congress,  whether  implied  or  expressed,  to  legislate 
for  the  enforcement  of  such  a  guaranty,  does  not  extend  to  the  passage 

•For  discussion  see  Homer  Cummings  and  Carl  McFarland,  Fcdtrtl  Juitic*   (19371, 
chapter  XII. 


344  RECONSTRUCTION 

of  laws  for  the  suppression  of  ordinary  crime  within  the  states.  Thii 
would  be  to  clothe  Congress  with  power  to  pass  laws  for  the  general 
preservation  of  social  order  in  every  state.  The  enforcement  of  the 
guaranty  does  not  require  or  authorize  Congress  to  perform  the  duty 
which  the  guaranty  itself  supposes  it  to  be  the  duty  of  the  state  to 
perform,  and  which  it  requires  the  state  to  perform.71 

The  opinion  was,  therefore,  a  forerunner  of  another  limitation  on 
the  scope  of  the  first  section  of  the  Fourteenth  Amendment  which  was 
not  contemplated  by  the  sponsors  of  the  amendment  in  Congress.  In 
1876,  the  Supreme  Court  decided  the  case  on  appeal,  agreeing  that 
the  indictments  in  the  case  were  bad,  with  the  result  that  the  persons 
held  should  not  be  prosecuted.7*  Later,  in  1883,  in  writing  the  opinion 
of  the  Supreme  Court  in  another  case,  Justice  Bradley  himself  stated 
for  the  Court  the  doctrines  he  had  expounded  in  1874  in  the  United 
States  circuit  court  in  Louisiana.7* 

In  another  case,  decided  in  1876,  the  Supreme  Court  limited  the 
meaning  of  the  Fifteenth  Amendment  and  held  unconstitutional  two 
important  sections  of  the  Enforcement  Act.  The  amendment,  the 
Court  held,  did  not  confer  the  right  of  suffrage  upon  anyone.  Its 
purpose  was  to  prevent  the  states  or  the  United  States  from  discrim- 
inating in  matters  of  suffrage  on  account  of  race,  color,  or  previous 
condition  of  servitude.  The  "appropriate  legislation"  which  the 
amendment  authorized  Congress  to  enact  was  merely  legislation  cal- 
culated to  prevent  the  forbidden  discrimination.  It  did  not  extend, 
as  in  the  statute  of  1870,  to  the  whole  field  of  discriminations  and 
obstructions.  Since  the  provisions  of  the  statute  went  beyond  the 
scope  of  the  powers  of  Congress,  the  courts  could  not  enforce  the 
statute,  even  within  the  limited  field  over  which  Congress  was  cm- 
powered  to  legislate.7* 

These  cases,  decided  at  a  time  when  the  federal  government  was 
growing  weary  of  the  task  of  policing  the  South  and  when  the  ineffec- 
tiveness of  its  efforts  was  becoming  clear  to  the  country,  undoubtedly 
had  the  effect  of  discouraging  the  remaining  sponsors  of  radical  Re- 
construction. With  the  change  of  administration  from  Grant  to 
Hayes,  in  1877,  federal  troops  were  withdrawn  from  the  South;  and 
the  federal  government  in  large  part  acquiesced  in  return  of  the  con- 
trol of  local  government  in  the  South  to  the  hands  of  local  whiu 

w  United  States  v.  Cruikshank,  Federal  Cases  No.  14,897,  p.  710. 
"United  States  v.  Cruikshank.  92  U.S.  542   (1876). 
"The  Civil-Rights  Cases,  109  U.S.  3  (1883). 
w  United  States  v.  Reese,  92  U.S.  214  (1876). 
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citizens.  A  few  important  cases  carried  over  for  decision  in  later 
years.  In  one  of  them  the  Supreme  Court  held  unconstitutional  sec- 
tions of  the  act  of  1871  which  sought  to  punish  conspiracy  to  deprive 
any  person  of  the  equal  protection  of  the  laws.  The  Court  quoted 
with  approval  the  language  of  Justice  Bradley  in  the  Louisiana  case 
in  the  United  States  circuit  court  to  the  effect  that  the  Fourteenth 
Amendment  gave  protection  only  against  state  action  and  that  the 
power  of  Congress  to  legislate  did  not  extend  to  the  passage  of  laws 
for  the  suppression  of  crime  within  the  states.77 

Meanwhile,  in  1875,  Congress  had  enacted  a  new  Civil-Rights 
Act,7*  calculated  to  guarantee  to  Negroes  equal  accommodation  in 
inns,  public  conveyances,  and  places  of  amusement.  In  December, 
1883,  in  the  Civil-Rights  Cases,79  Justice  Bradley  wrote  the  opinion  of 
the  Supreme  Court,  holding  important  provisions  of  the  act  uncon- 
stitutional and  restating  his  argument  that  the  Constitution  did  not 
authorize  the  enactment  of  general  legislation  for  the  protection  of 
civil  rights. 

In  spite  of  the  emasculation  which  they  suffered  from  the  Supreme 
Court,  some  provisions  survived  among  those  enacted  to  enforce  the 
recent  amendments  to  the  Constitution.  Certain  important  provi- 
sions dealing  with  elections  were  justified  by  the  Supreme  Court,  not 
on  the  basis  of  the  amendments,  but  on  the  basis  of  provisions  of  the 
original  Constitution.  In  the  case  of  Ex  parte  Siebold,80  decided  in 
1880,  the  Supreme  Court  upheld  federal  regulation  of  elections  at 
which  both  state  and  federal  officers  were  chosen.  It  upheld  the  pro- 
vision requiring  state  election  officials  to  observe  both  state  and  fed- 
eral laws  in  the  conduct  of  elections  at  which  members  of  Congress 
were  chosen.  It  justified  the  exercise  of  such  power  on  the  basis  of 
the  constitutional  provision  that  "The  times,  places,  and  manner  of 
holding  elections  for  senators  and  representatives  shall  be  prescribed 
in  each  state  by  the  legislature  thereof;  but  the  Congress  may  at  any 
time  by  law  make  or  alter  such  regulations,  except  as  to  the  places  of 
choosing  senators."  w  One  of  the  constitutional  difficulties  in  the 
way  of  the  legislation  was  the  position  taken  by  the  Supreme  Court  in 
Prigg  v.  Pennsylvania  M  that  the  federal  government  could  not  com- 
pel state  officers  to  enforce  federal  laws.  As  to  elections  at  which 
federal  officers  were  chosen,  however,  the  Court  now  held  that  in  the 
performance  of  their  tunctions  state  officers  had  federal  as  well  as  state 

"United  States  v.  Harris.  106  U.S.  629   (1883).  7- 18  Stat.  335. 

w  109  U.S.  3    (1883).  *>  100  U.S.  371.  « Article  I,  Section  4, 

•  16  Peteri  539   (1842).    Discussed  in  chapter  1*. 
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duties  to  perform,  and,  therefore,  were  subject  to  control  by  th« 
United  States.  The  decision  was  broad  enough  to  justify  extensive 
federal  control  of  all  state  elections  at  which  votes  were  cast  for  mem- 
bers of  Congress. 

In  1884,  again  relying  upon  the  provisions  of  the  original  Consti- 
tution, the  Supreme  Court  upheld  provisions  of  enforcement  legisla- 
tion on  the  basis  of  which  men  had  been  indicted  for  outrages 
perpetrated  upon  a  Negro  to  prevent  his  participating  in  an  election 
at  which  votes  were  cast  for  a  member  of  Congress.**  The  Court  held 
that  the  right  to  vote  for  members  of  Congress  was  based  upon  the 
federal  Constitution  and  was  not  intended  to  be  left  within  the  ex- 
clusive control  of  the  states.  If  the  federal  government  had  within 
its  constitutional  domain  no  authority  to  protect  the  election  of  its 
representatives,  said  Justice  Miller, 

if  the  very  sources  of  power  may  be  poisoned  by  corruption  or  con- 
trolled by  violence  and  outrage,  without  legal  restraint,  then,  indeed, 
is  the  country  in  danger  and  its  best  powers,  its  highest  purposes,  the 
hopes  which  it  inspires  and  the  love  which  enshrines  it,  are  at  the 
mercy  of  the  combinations  of  those  who  respect  no  right  but  brute 
force,  on  the  one  hand,  and  unprincipled  corruptionists  on  the  other.*4 

THE  SOLID  SOUTH 

The  Reconstruction  program  contemplated  the  return  of  the  south- 
ern states  to  the  Union,  the  former  slaves  being  transformed  into  free 
citizens  and  endowed  with  all  the  civil  and  political  rights  of  their 
former  owners.  The  program  was  successful  as  far  as  the  achieve- 
ment of  legal  freedom  was  concerned.  Sporadic  attempts  to  place 
particular  Negroes  in  conditions  of  peonage  have  been  frustrated. 
Large  numbers  of  them  have  been  subjected  to  economic  domination 
by  white  landlords,  but  in  that  respect  their  position  has  differed 
little  from  the  condition  of  the  so-called  poor  whites  of  the  South. 
As  to  civil  rights,  Negroes  have  achieved  only  nominal  equality  with 
their  white  neighbors.  If  through  the  Fourteenth  Amendment  the 
states  are  prevented  from  enacting  discriminatory  legislation,  the 
amendment  does  not  prevent  discrimination  by  individuals  and  pri- 
vate organizations  on  such  a  scale  as  to  make  the  color  line  a  line  of 
sharp  demarcation  between  the  rights  to  be  exercised  by  different 
groups. 

As  to  the  political  rights  of  Negroes,  they  are  exercised  to  a  limited 
degree,  but  for  the  most  part  they  exist  in  theory  rather  than  in  fact 

*£*  p*rt€  Yarbrough,  110  UJ5,  651   (1884).  "/«<*.,  p.  6«7. 
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The  carpetbag  governments  in  the  several  states,  run  by  white  and 
colored  officers  on  the  basis  largely  of  colored  votes,  collapsed  as  soon 
as  the  federal  government  withdrew  military  support.  To  the  white 
people  of  the  South  those  governments  symbolized  to  a  high  degree, 
and  perhaps  continue  to  symbolize,  the  Republican  party.  The  great 
mass  of  southern  white  people  for  that  and  other  reasons  have  main- 
tained their  connection  with  the  Democratic  party.  By  methods 
direct  or  indirect,  legal  and  illegal,  white  people  have  been  so  suc- 
cessful in  curtailing  the  exercise  of  suffrage  by  Negroes  as  to  control 
all  elections  and  to  keep  the  Democratic  party  supreme.  The  Solid 
South  is  an  area  solidly  dominated  by  white  members  of  the  Demo- 
cratic party.* 

Varying  methods  have  been  used  to  prevent  Negroes  from  voting. 
Intimidation  has  always  played  a  part.  The  technical  requirements 
of  registration  and  of  other  aspects  of  electoral  machinery  have  stood 
in  the  way  of  the  exercise  of  the  franchise  by  illiterate  and  simple- 
minded  people.  The  requirement  that  poll  taxes  should  be  paid  — 
oftentimes  long  before  the  date  of  the  election  —  has  had  the  effect  of 
disfranchising  large  numbers  of  impecunious  colored  people  as  well 
as  white  people  in  the  same  condition.  The  requirement  of  literacy 
tests  for  voting,  in  which  leniency  is  used  toward  white  people  and 
barred  toward  people  of  color,  has  been  the  means  of  rejecting  large 
numbers  of  would-be  voters  and  of  discouraging  others  to  the  point 
of  their  neglecting  even  to  take  the  test.  Over  a  long  period  of  years 
the  so-called  ' 'grandfather  clauses*'  were  used  in  a  number  of  states  to 
bar  Negroes  from  the  polls.  In  essence,  these  clauses  gave  voting 
privileges  to  persons  and  descendants  of  persons  who  had  done  mili- 
tary service  in  wartime  or  who  had  been  legal  voters,  at  some  date, 
such  as  January  1,  1866,  which  preceded  the  adoption  of  the  Fifteenth 
Amendment.  Other  persons,  including  of  course  all  Negroes  in  the 
states  enacting  such  laws,  had  to  submit  to  prescribed  tests,  which 
could  be  administered  in  such  a  way  as  to  eliminate  undesirable 
voters.  In  1915,  the  Supreme  Court  looked  behind  the  general  lan- 
guage of  certain  of  the  clauses  and  held  them  unconstitutional  as  a 
denial  of  rights  guaranteed  by  the  Fifteenth  Amendment."  Devious 
methods  have  apparently  not  yet  been  abandoned,  however. 

Because  one  political  party  has  virtually  unchallenged  control  in  a 

"  For  discussion  tec  Edward  M.  Salt,  American  Parties  and  Elections  (third  ed.,  1942) 
chapter  III. 

M  Guinn  and  Beal  v.  United  States,  23*  V  S.  147  (1915);  Mycn  v.  Anderson,  258  U.5.  36* 
(1915). 


348  RECONSTRUCTION 

number  of  southern  states,  the  primary  election  is  there  far  more  im- 
portant in  determining  the  selection  of  candidates  than  is  the  general 
election.  Since  primary  elections  are  under  the  control,  in  part  at 
least,  of  political  parties  which  are  private  rather  than  governmental 
organizations,  it  has  been  even  easier  to  exclude  Negroes  from  pri- 
mary elections  than  from  general  elections.  The  exclusion  of  Negroes, 
however,  must  be  by  action  of  the  party  itself  and  must  not  be  based 
on  any  state  law.  In  1927,  the  Supreme  Court  held  unconstitutional 
such  a  law  enacted  by  the  Texas  legislature.87  The  legislature  then 
passed  a  new  law  authorizing  every  political  party  through  its  state 
executive  committee  to  determine  who  should  be  qualified  to  vote. 
The  Democratic  committee  in  Texas  then  limited  voting  privileges 
in  its  primaries  to  white  people.  The  Supreme  Court  found  this 
action  of  the  party  to  be  based  upon  the  authorizing  statute,  and  held 
the  statute  unconstitutional."  The  statute  was  subsequently  repealed, 
whereafter  the  Democratic  state  convention  excluded  Negroes  with- 
out reference  to  any  state  law.  The  Supreme  Court  found  no  basis 
for  invalidating  this  action.89  Apparently,  therefore,  any  political 
party  in  any  state  can  exclude  any  group  of  persons  from  its  primaries 
without  running  afoul  of  the  Constitution,  provided  its  action  is  not 
taken  in  pursuance  of  some  state  law.  Political  parties  are  not  vol- 
untary organizations  in  all  states,  however,  as  they  are  in  Texas. 
They  are  becoming  more  and  more  closely  related  to  the  official  elec- 
toral machinery  of  the  states.  If  they  become  mere  instrumentalities 
of  the  state  governments,  it  is  apparent  that  they  can  exclude  Negroes 
only  by  resort  to  such  devious  methods  as  are  used  in  connection  with 
general  elections."0 

"  Nixon  v.  Herndon,  273  U.S.  536   (1927). 

"Nixon  v.  Condon,  286  U.S.  73  (1932).  The  defect  of  the  statute  lay  in  the  fact  that 
it  violated  the  equal-protection  clause  of  the  Fourteenth  Amendment. 

«*Grovey  v.  Townsend,  295  U.S.  45  (1935). 

90  The  enforcement  of  federal  legislation  regulating  primary  elections  as  well  a« 
general  elections  may  provide  the  solution  of  the  problem  of  the  discrimination  against 
Negroes.  Until  recently  the  power  of  Congress  to  extend  regulation  as  fat  as  primary 
elections  was  in  dispute.  (See  Newberry  v.  United  States,  256  U.S.  232  [1921].)  In  1941 
however,  the  Supreme  Court  upheld  the  enforcement  of  a  federal  penal  law  agamsi 
persons  guilty  of  altering  and  falsely  counting  ballots  cast  in  a  Louisiana  primary  election 
at  which  a  candidate  of  the  Democratic  party  was  nominated  for  membership  in  Con 
gress.  (United  States  v.  Classic,  313  U.S.  299  [1941].)  The  decision  seems  to  indicate 
federal  power  over  primary  elections  generally  at  which  federal  officers  are  nominated. 


CHAPTER  16 
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THE  CIVIL  WAR  raised  again  banking  and  currency  controversies 
which  had  raged  during  and  after  the  administration  of  Andrew  Jack- 
son. The  renewal  of  the  charter  of  the  Bank  of  the  United  States  had 
been  prevented,  with  the  result  that  banking  business,  including  the 
issuing  of  bank  notes  to  circulate  as  money,  was  left  thereafter  to 
banks  chartered  by  the  several  states.  Use  of  selected  state  banks, 
the  so-called  "pet  banks,"  as  depositories  of  funds  of  the  federal  gov- 
ernment and  as  sponsors  of  notes  acceptable  to  the  government  in 
financial  transactions  had  proved  disastrous  in  the  depression  of  1837. 
The  government  had  then  established  a  sub-treasury  system  for  the 
deposit  of  public  funds,  and  refused  to  accept  in  payment  of  debts  to 
the  government  anything  except  gold  or  silver  or  United  States  notes, 
which  were  put  out  in  limited  issues.  Except  for  the  payment  of 
duties  on  imports  and  other  obligations  to  the  government,  most  of 
the  business  of  the  country  involving  the  use  of  money  was  transacted 
by  means  of  state  bank  notes.  State  regulations  of  banking  were 
somewhat  more  carefully  drafted  in  1861  than  in  1837;  new  banks 
were  chartered,  as  a  rule,  under  general  law  rather  than  by  specific 
enactment;  and  the  business  of  banking  was  better  understood  than 
in  the  earlier  period.  Nevertheless,  the  notes  of  the  several  institu- 
tions continued  to  fluctuate  in  value  in  terms  of  many  factors,  includ- 
ing the  distance  between  the  bank  of  issue  and  the  place  where  the 
notes  happened  to  circulate.  The  notes  issued  were  far  from  uni- 
form, and  large  numbers  of  them  were  counterfeited.  The  several 
banks,  being  well  entrenched  in  the  business  lite  of  the  country,  were 
in  position  to  secure  any  needed  political  protection.  The  likelihood 
of  the  establishment  of  a  single  national  bank,  such  as  the  Bank  of 
the  United  States,  to  issue  notes  in  competition  with  the  state  banks 
and  exert  a  strong  measure  of  control  over  them,  such  as  had  been 
exerted  in  the  early  eighteen-thirties,  was  extremely  slight.  The  series 
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of  events  which  took  place  in  the  field  of  banking  and  currency  in 
1861  and  the  years  immediately  thereafter  was  the  product  ot  the  war 
crisis  and  the  disturbances  which  followed. 

LEGISLATIVE    CHANGES 

During  the  period  of  the  Civil  War,  Congress  increased  the  revenue 
from  customs  duties,  provided  for  a  direct  tax,  and  raised  substantial 
sums  by  a  return  to  internal-revenue  taxation.  The  flow  of  revenue 
did  not  increase  greatly  until  1862,  however;  whereas  war  expendi- 
tures began  in  1861  and  grew  by  leaps  and  bounds.  The  Treasury 
Department  resorted  to  borrowing,  but  it  quickly  approached  the 
limits  of  government  credit,  and  the  interest  rate  became  prohibitive. 
Most  borrowed  funds  came  out  of  the  specie  reserves  of  the  state 
banks.  The  drain  on  the  banks  resulting  from  this  and  other  factors 
pointed  to  a  banking  crisis  of  disastrous  proportions. 

In  his  report  to  Congress  in  December,  186 1,1  the  Secretary  of  the 
Treasury,  Salmon  P.  Chase,  recommended,  not  merely  increased  taxa- 
tion and  provisions  for  additional  borrowing,  but  also  fundamental 
changes  in  the  currency  system  of  the  country."  He  discussed  two 
plans.  The  first  contemplated  the  gradual  withdrawal  from  circula- 
tion of  the  notes  of  private  corporations  and  the  substitution  of 
United  States  notes,  payable  in  coin  on  demand.  The  second  plan 
contemplated  the  printing  of  notes  by  the  government  and  their  deliv- 
ery for  distribution  through  banks,  guaranteeing  their  redemption  by 
a  pledge  of  United  States  bonds.  Although,  in  harmony  with  the 
first  plan,  Congress  at  the  special  session  in  the  summer  of  1861  had 
authorized  the  issue  of  United  States  notes  to  be  paid  out  as  money  in 
connection  with  government  expenditures,  Chase  opposed  this  mode 
of  providing  a  circulatory  medium.  He  feared  the  temptation  to 
issue  such  notes  without  adequate  provision  for  redemption,  since 
such  a  course  would  result  in  all  the  evils  of  monetary  inflation. 

His  discussion  of  his  second  plan,  though  veiled  as  to  its  implica- 
tions, provided  a  background  for  the  ultimate  establishment  of  a 
national  banking  system.  He  made  no  mention  of  a  national  bank, 
or  of  many  national  banks,  as  such.  He  placed  emphasis  on  the  value 
of  a  currency  everywhere  receivable,  backed  by  a  common  security 
in  United  States  bonds  and  distributed  through  banking  institutions 

1  Report  of  the  Secretary  of  the  Treasury,  1861,  p.  17. 

'In  his  discussion  of  constitutional  questions  he  ignored  the  important  case  of  Brit 
coe  v.  Bank  of  Kentucky,  11  Peters  257  (1837).    See  chapter  11. 
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located  all  over  the  country.  He  spoke  of  the  change  as  one  brought 
about  "through  the  voluntary  action  of  the  existing  institutions," 
hoping,  no  doubt,  to  avert  organized  opposition  on  the  part  of  state 
banks  throughout  the  country.  He  avoided  discussion  of  the  fact  or 
the  possibility  that  the  state  banks  would  have  to  be  reorganized  under 
federal  law  and  thereby  subjected,  perhaps,  to  more  stringent  regula- 
tions than  those  hitherto  applicable  to  them  if  they  were  to  perform 
the  function  of  the  distribution  of  the  new  uniform  currency.  As  to 
constitutionality,  he  said,  no  argument  was  necessary  to  establish  the 
proposition  that  the  powers  to  regulate  commerce  and  the  value  of 
coin  included  the  power  to  regulate  the  currency  of  the  country  or 
to  establish  the  collateral  proposition  that  the  power  to  effect  the  end 
included  the  power  to  adopt  the  necessary  and  expedient  means. 

At  the  end  of  December,  before  the  desired  legislation  had  been 
enacted,8  the  banks  of  the  country  responded  to  the  drain  on  specie 
in  their  vaults  by  suspending  specie  payments.  In  order  to  avoid  the 
loss  of  its  own  supply  of  gold,  the  federal  Treasury  had  to  take  the 
same  step.  It  was  necessary,  therefore,  that  a  substitute  currency  be 
provided  immediately  or  that  the  law  with  reference  to  the  currency 
which  could  be  used  by  the  federal  government  should  be  changed, 
since  the  use  of  state  bank  notes  by  the  government  was  forbidden. 
Recognizing  the  need  for  haste,  a  bill  was  introduced  providing  for 
the  issue  of  legal-tender  notes.  The  federal  government,  unlike  the 
states,  was  not  forbidden  to  issue  bills  of  credit,  and  there  was  no 
question  of  the  constitutional  power  of  the  government  to  issue  paper 
intended  to  circulate  as  money.  There  was  a  serious  constitutional 
question,  however,  of  the  power  of  the  government  to  make  these 
notes  a  legal  tender  for  the  satisfaction  of  all  debts  between  all  parties 
whatsoever.  The  House  committee  of  ways  and  means  was  divided 
on  the  question.  The  chairman  of  the  committee  asked  Attorney 
General  Edward  Bates  for  a  legal  opinion.  An  established  custom 
of  the  Office  of  the  Attorney  General  forbade  him  to  give  a  formal 
and  official  answer,  but  he  obliged  by  giving  an  informal  opinion  that 
the  measure  would  be  constitutional.* 

The  measure  was  reported  favorably  and  was  eventually  passed  in 
a  form  authorizing  the  issue  of  $150,000,000  in  legal-tender  notes.* 
A  bill  introduced  to  provide  for  the  issuing  of  currency  through  bank- 

•  For  an  account  of  the  drafting  of  the  bill  see  Elbridge  G.  Spaulding,  History  o/  thi 
Legal  Tender  Paper  Money  issued  during  the  Great  Rebellion   (1869),  pp.  11-13. 
'Ibid.,  pp.  15-16.  "12  Stat.  345. 
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ing  institutions  was  not  reported  at  all  during  that  session.  The  de- 
bates in  Congress  show  that  in  the  minds  of  certain  legislators  the 
banking  measure  was  a  co-ordinate  part  of  the  financial  plan  as  a 
whole.  The  legal-tender  notes  to  be  issued  immediately  would  pro- 
vide a  temporary  currency.  The  permanent  currency  would  be  pro- 
vided by  the  notes  ultimately  to  be  issued  through  a  national  banking 
system.0  The  legal-tender  bill  was  accepted  in  spite  of  objections 
based  on  constitutional  arguments,  and  in  spite  of  the  fear  of  inflation 
and  other  abuses  which  might  result.  Because  of  the  uncompromis- 
ing hostility  of  state  banks,  coupled  perhaps  with  the  fact  that  the 
national  banking  measure  was  conceived  as  a  permanent  measure 
rather  than  merely  as  a  device  for  dealing  with  the  current  crisis, 
action  on  the  banking  bill  was  postponed.  A  measure  authorizing 
the  issue  of  an  additional  $150,000,000  in  legal-tender  notes  was 
passed  by  the  same  session  of  Congress/  while  the  banking  bill  re- 
mained in  the  stage  of  its  first  printing. 

Because  of  necessity  and  with  obvious  reluctance,  the  Secretary  of 
the  Treasury  supported  the  legal-tender  measure.8  "My  whole  plan/* 
he  said  at  a  later  date,  "has  been  that  of  a  bullionist  and  not  that  of  a 
mere  paper-money  man.  I  have  been  obliged  by  necessity  to  substi- 
tute paper  for  specie  for  a  time,  but  I  never  have  lost  sight  of  the 
necessity  of  resumption;  nor,  to  use  a  military  phrase,  have  I  ever 
suffered  my  communications  with  my  base  of  operations  to  be 
broken." ' 

In  his  report  to  Congress  in  December,  1862,  Chase  repeated  his 
recommendation  for  the  establishment  of  a  sound  national  currency 
to  be  issued  through  banking  associations  organized  under  national 
legislation  with  a  backing  in  United  States  bonds.  As  to  the  consti- 
tutionality of  such  a  measure,  he  said  that  it  was 

proposed  as  an  auxiliary  to  the  power  to  borrow  money;  as  an  agency 
of  the  power  to  collect  and  disburse  taxes;  and  as  an  exercise  of  the 
power  to  regulate  commerce,  and  of  the  power  to  regulate  the  value 
of  coin.  ...  If  Congress  can  prescribe  the  structure,  equipment,  and 
management  of  vessels  to  navigate  rivers  flowing  between  or  thiough 
different  states  as  a  regulation  of  commerce,  Congress  may  assuredly 

e  See,  for  example,  the  statement  of  Samuel  Hooper,  of  Massachusetts,  32  Congressional 
Globe  615. 

*  12  Stat.  552. 

•  Spaulding,  op.  cit.,  pp.  26-27.    Sec  also  J.  W.  Schuckers,  The  Life  and  Public  Service* 
of  Salmon  Portland  Chase   (1874),  pp.  243-245. 

•Schuckers,  o<>.  cit..  o.  402. 
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determine  what  currency  shall  be  employed  in  the  interchange  of 
their  commodities,  which  is  the  very  essence  of  commerce.1* 

Chase  urged  upon  Congress  the  necessity  for  legislation  u  and  he 
used  his  influence  with  prominent  bankers  to  secure  their  support  for, 
or  allay  their  opposition  to,  a  national  banking  bill.*  Through  his 
influence  or  by  some  other  means,  a  body  of  favorable  sentiment  was 
developed  and  a  bill  was  passed.1"  The  measure  provided  for  a  Bureau 
of  Currency  and  for  an  officer  called  comptroller  of  the  currency  in 
the  Treasury  Department.  It  provided  for  the  formation  of  banking 
associations  under  the  supervision  of  the  comptroller  of  the  currency. 
Such  associations  were  to  transfer  United  States  bonds  to  the  treasurer 
of  the  United  States  and  receive  therefor  the  new  currency  notes  to  be 
issued  by  them.  Any  lawfully  existing  bank  was  authorized  to  be- 
come an  association  under  this  act.  Such  an  arrangement  as  far  as 
this  statute  was  concerned  was  voluntary,  however.  No  attempt  was 
made  as  yet  to  coerce  state  banks  into  the  national  banking  system,  or 
to  interfere  with  the  issuing  of  notes  by  the  state  banks. 

Congress  passed  three  legal-tender  measures,  the  last  bearing  the 
date  of  March  3,  1863."  Among  the  reasons  why  further  issues  were 
not  needed  were  the  increase  in  taxation  and  the  expanding  stream 
of  revenue,  and  the  improved  credit  of  the  government,  making 
possible  the  continuation  of  borrowing.  In  his  report  to  Congress  in 
December,  1863,  Chase  attributed  important  salutary  results  to  the 
establishment  of  the  national  banking  system.  Many  state  banks 
transferred  to  the  national  system  and  new  national  banks  were 
organized.  After  a  year  of  experience,  Congress  enacted  a  supple 
mentary  measure  making  recommended  modifications  in  the  system." 

As  the  national  banking  system  became  established  and  national 
bank  notes  were  put  into  circulation,  Congress  moved  to  complete  the 
task  of  substituting  national  bank  notes  for  state  bank  notes.  It  pro- 
vided for  a  ten-per-cent  tax  on  any  state  bank  notes  thereafter  put  into 
circulation.18  Such  a  tax  was  obviously  prohibitive.  If  it  was  con- 

10  Report  of  the  Secretary  of  the  Treasury,  1862,  pp.  20-21. 

11  33  Congressional  Globe  485. 

13  For  an  account  of  the  legislation  see  Andrew  McFarland  Davis,  The  Origin  of  thf 
National  Banking  System  (Senate  Doc.  No.  582,  61st  Cong..  2d  sess.,  1910). 

"12   Stat.   665. 

14 12  Stat.  709.  For  discussion  of  the  subject  of  the  legal-tender  notes  sec  Wesley  C. 
Mitchell,  History  of  the  Greenbacks  (1903),  and  Don  C.  Barrett,  TV  Greenbacks  and 
Resumption  o]  Specie  Payments,  1862-1879  (1931). 

*  IS  Stat.  99  »  15  Stat.  469,  484.  and  14  Stat.  98.  146. 
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stitutional,  the  further  circulation  of  state  bank  notes  was  now  effec- 
tively prohibited  by  law.  It  did  not  mean  that  state  banks  could  no 
longer  receive  deposits  and  make  loans,  but  it  cut  off  a  profitable 
source  of  revenue  in  that,  on  the  basis  of  a  limited  specie  reserve,  the 
state  banks  could  no  longer  create  by  note  issues  a  much  larger 
amount  of  currency  which  brought  in  substantial  interest  returns 
when  paid  out  on  interest-bearing  loans. 

In  1869,  the  Supreme  Court  decided  the  case  of  Veazie  Bank  v. 
Fenno,"  in  which  it  passed  upon  the  constitutional  power  of  Congress 
to  levy  the  prohibitive  tax  on  state  bank  notes.  Salmon  P.  Chase  had 
resigned  as  Secretary  of  the  Treasury  before  the  end  of  President 
Lincoln's  first  administration  and  had  been  appointed  Chief  Justice. 
In  that  position  he  wrote  the  opinion  of  the  Supreme  Court  on  the 
constitutionality  of  a  measure  which,  although  not  enacted  until  after 
he  left  the  Treasury  Department,  was  but  a  logical  extension  of  his 
plan  for  a  uniform  currency  of  national  bank  notes.  The  constitu- 
tionality of  the  tax  measure  was  challenged  on  the  ground,  first,  that 
it  was  a  direct  tax,  but  was  not  apportioned  among  the  states  as  a 
direct  tax  must  be  apportioned,  and,  secondly,  that  it  was  a  tax  on  a 
franchise  granted  by  a  state  which  Congress  had  no  power  to  impair. 
Chase  rejected  both  contentions.  He  thought  that  Congress  had  the 
unquestioned  power  to  issue  notes  to  circulate  as  money  —  without 
reference  to  the  question  of  its  power  to  make  such  notes  a  legal 
tender.  Since  in  the  exercise  of  undisputed  constitutional  powers, 
Congress  had  undertaken  to  provide  a  currency  for  the  whole  country, 
it  could  not  be  questioned  that  Congress  might  constitutionally  secure 
the  benefit  of  it  to  the  people  by  appropriate  legislation.  To  this 
end,  Congress  might  restrain  by  suitable  enactment  the  circulation 
as  money  of  any  notes  not  issued  under  its  own  authority.  "Viewed 
in  this  light,"  he  concluded,  "as  well  as  in  the  other  light  of  a  duty 
on  contracts  or  property,  we  cannot  doubt  the  constitutionality  of  the 
tax  under  consideration."  * 

In  1875,  the  Supreme  Court  held  that  the  National  Banking  Act 
rested  on  the  same  principle  as  the  act  creating  the  second  Bank  of  the 
United  States.  The  reasoning  of  Alexander  Hamilton,  and  of  the 

"8  Wallace  533. 

w  Ibid.,  p.  5-19.  Justice  Nelson  dissented  in  an  opinion  in  which  Justice  Davis  con 
curred.  He  regarded  the  statute  as  an  impairment  of  the  powers  of  the  states  to  create 
banks.  He  contended  that  the  principle  involved  affected  the  power  to  create  any  other 
description  of  corporations,  such  as  railroads,  turnpikes,  manufacturing  companies,  and 
others. 
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Supreme  Court  in  McCulloch  v.  Maryland  "  and  in  Osborn  v.  Bank 
of  the  United  States,20  applied  to  the  later  statute.  "The  national 
banks  organized  under  the  act,"  said  the  Court,  "are  instruments 
designed  to  be  used  to  aid  the  government  in  the  administration  of 
an  important  branch  of  the  public  service.  They  are  means  appro- 
priate to  that  end.  Of  the  degree  of  the  necessity  which  existed  for 
creating  them,  Congress  is  the  sole  judge."  * 

The  national  banking  system  established  during  the  Civil  War 
continued  in  operation  without  fundamental  changes  for  approxi- 
mately half  a  century,  when  in  1913  it  was  superseded  by  the  federal 
reserve  system.0  Until  that  time  the  currency  of  the  country  con- 
sisted of  the  notes  of  the  national  banks,  together  with  a  substantial 
quantity  of  legal-tender  United  States  notes  issued  during  the  Civil 
War  and  subsequently  reissued,  some  other  similar  notes  issued  later, 
and  a  limited  supply  of  silver  certificates  issued  also  at  a  later  date.  It 
seemed  for  a  time  as  if  the  elimination  of  state  bank  notes  from  cir- 
culation would  result  in  the  elimination  of  the  state  banks  them- 
selves, leaving  the  business  of  banking  exclusively  in  the  hands  of 
national  banks.  State  banks  survived,  however,  for  a  number  of 
reasons.  They  could  be  formed  with  smaller  amounts  of  capital  than 
were  required  for  the  establishment  of  national  institutions.  The  re- 
serve requirements  of  many  of  the  states  were  lower  than  federal  re- 
quirements. Many  state  banks  were  able  to  lend  on  real  estate, 
whereas  such  loans  could  not  be  made  by  national  banks.  In  other 
respects,  state  regulations  were  less  rigid  than  those  of  the  federal  gov- 
ernment. Furthermore,  the  percentage  of  the  business  of  the  coun- 
try transacted  through  the  exchange  of  currency  was  gradually 
reduced,  giving  way  to  the  use  of  checking  accounts.  The  federal 
government  did  not  presume  to  interfere  with  the  deposit  and  check- 
ing activities  of  the  state  banks.  As  a  result  of  the  various  factors,  the 
national  banks  controlled,  at  the  time  of  the  establishment  of  the 
federal  reserve  system,  only  slightly  more  than  half  of  the  total  bank- 
ing resources  of  the  country." 

In  summary,  the  national  banking  system  established  during  the 
eighteen-sixties  differed  fundamentally  in  many  respects  from  that 

*4  Wheaton  516  (1819).  "9  Wheaton  738  (1824). 

n  Farmers'  and  Mechanics'  National  Bank  v.  Dearing,  91  U.S.  29   (1875). 
*For  the  establishment  of  the  federal  reserve  system,  see  chapter  25. 
"For  a  summary,  ice  Thomas  J.  Anderson,  Federal  and  State  Control  of  Banking 
(1954),  chapter  III. 
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overthrown  during  the  presidency  of  Andrew  Jackson.  It  consisted 
of  many  banks,  each  independent  of  the  others,  rather  than  of  a  cen- 
tral institution  with  subordinate  and  subservient  branches.  State 
banks  could  join  the  system,  and  in  doing  so  could  retain  most  of 
their  independence.  The  federal  government  enforced  regulations 
which  were  of  the  nature  of  police  measures,  but  they  were  uniform 
and  known  to  all,  and  were  similar  to  the  regulations  enforced  in  the 
same  field  by  the  more  enlightened  state  governments.  The  federal 
government  had  no  membership  on  any  board  of  directors.  Except 
for  the  restrictions  prescribed  by  statute,  the  management  of  the 
national  banks  was  left  completely  in  the  hands  of  private  individuals. 

THE  I-EGAL-TENDER  CONTROVERSY 

By  the  three  Legal-Tender  Acts  Congress  authorized  the  issue  of  a 
total  of  $450,000,000  in  United  States  notes  which  were  to  be  a  legal 
tender  for  the  payment  of  debts,  public  and  private,  with  the  excep- 
tion of  duties  on  imports  and  interest  on  the  public  debt.  The  notes 
constituted  obligations  of  the  United  States,  but  the  government  did 
not  bind  itself  to  redeem  them  in  coin.  The  notes,  or  greenbacks, 
as  they  were  called,  depreciated  greatly  in  terms  of  gold  prices.  To 
require  their  acceptance  in  payment  of  debts,  therefore,  had  the  effect 
of  fulfilling  contracts  with  a  currency  of  substantially  less  value  than 
that  which  had  been  the  basis  of  the  contracts.  Creditors  who  had 
counted  on  payment  in  terms  of  gold  values  suffered  in  the  process. 
In  the  minds  of  many  persons,  the  legislation  constituted  an  impair- 
ment of  the  obligation  of  contracts.  The  federal  government,  unlike 
the  states,  was  not  directly  forbidden  by  the  Constitution  to  impair 
the  obligation  of  contracts,  but  no  power  of  impairment  was  given 
directly  by  the  Constitution,  and  on  that  ground  it  was  widely  con- 
tended that  the  acts  were  unconstitutional. 

Since  the  use  of  gold  and  silver  was  no  longer  possible,  it  was  abso- 
lutely essential  that  the  federal  government  provide  a  circulatory 
medium  or  accept  the  notes  of  state  banks  which  had  suspended  specie 
payments  if  it  was  to  continue  war  operations  or  even  normal  peace- 
time operations.  Its  power  to  issue  notes  intended  to  circulate  as 
money  was  unquestioned.  Mere  intention  to  have  the  notes  circulate, 
however,  was  not  enough.  Confidence  in  the  government  was  al- 
ready at  such  an  ebb  that  further  borrowing  could  be  carried  on  only 
at  rates  almost  prohibitively  high.  There  was  no  reason  to  expect 
that  issues  of  United  States  notes  would  be  generally  accepted  ai 
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money  unless  receivers  were  authorized  to  require  their  own  creditors 
to  receive  the  notes  at  their  face  value  in  payment  of  debts. 

Having  agreed  to  the  necessity  of  the  legal- tender  enactments. 
Chase  used  such  influence  as  he  had  to  see  that  their  constitutionality 
was  upheld.  When  in  1863  a  test  case  was  made  up  in  New  York, 
Chase  designated  two  able  lawyers  to  argue  in  favor  of  the  constitu- 
tionality of  the  act  on  behalf  of  the  Treasury  Department,  bringing 
from  George  T.  Curtis  a  protest  as  to  "the  improper  effort  on  the 
part  of  the  administration  to  influence  the  court  of  the  state."  "  Judges 
in  New  York  and  Pennsylvania  obligingly  sent  word  to  Chase  that 
they  had  found  the  law  constitutional.28  Justice  Miller  said  in  1870 
that  fifteen  state  courts  had  passed  upon  the  question  and  all  but  one 
had  expressed  their  belief  in  the  constitutionality  of  the  legislation." 
A  study  of  twelve  of  the  courts  considering  the  measure  has  indicated 
a  division  along  political  party  lines.  Of  the  judges  participating  in 
the  decisions  every  Democrat  held  the  legislation  invalid,  and  every 
Republican  bur  one  held  it  constitutional.27 

The  war  came  to  an  end  without  a  decision  by  the  Supreme  Court 
of  the  United  States.  Hugh  McCulloch,  as  Secretary  of  the  Treasury, 
sought  to  bring  about  as  speedily  as  possible  the  retirement  of  the 
irredeemable  paper  money  and  a  return  to  specie  payments.  The 
policy  of  contraction  of  the  currency  met  with  strong  opposition.  The 
people  had  become  accustomed  to  the  use  of  the  greenbacks,  which 
they  were  able  to  appraise  principally  in  contrast  with  the  notes  of 
state  banks.  By  comparison  with  these  notes,  the  greenbacks  consti- 
tuted a  relatively  sound  currency.  Most  debtor  groups,  furthermore, 
were  opposed  to  any  contraction  in  the  quantity  of  currency  in  circu- 
lation. Contraction,  by  comparison  with  inflation,  meant  that  the 
debtor  must  give  greater  rather  than  less  value  in  the  satisfaction  oi 
his  debts.  The  debtor  category  included  large  numbers  of  people. 
The  conditions  of  the  war  period  had  stimulated  speculation.  Rapid 
developments  based  on  credit  and  hopes  for  the  future  were  taking 
place  in  the  West.  That  development  was  accompanied  by,  or  even 
led  by,  the  expansion  of  railroad  systems,  which  were  themselves 
prominent  among  the  debtor  groups.  Under  pressure  from  debtor 
groups  acting  upon  Congress,  the  Treasury  Department  was  com- 
pelled to  suspend  its  program  of  contraction.  Among  creditor  groups 

*  Quoted  in  Albert  Bushnell  Hart,  Salmon  P.  Chase  (1869),  p.  589. 
mlbid.,  p.  389.  *  Hepburn  v.  Griswold,  8  Wallace  60S,  638   (1870V 

"Charles  Fairman,  Mr.  Justice  Miller  and  the  Supreme  Court  1862-1899  (1939),  p.  153 
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and  the  persons  who,  as  a  matter  of  policy,  were  advocates  of  a  cur- 
rency based  upon  specie  the  trend  was  ominous.  They  began  look- 
ing to  the  courts  to  save  the  country  from  a  regime  of  unsound  finance 
by  holding  the  Legal-Tender  Acts  in  conflict  with  the  Constitution. 

The  first  legal-tender  case  in  which  the  Supreme  Court  accepted 
jurisdiction  was  that  of  Hepburn  v.  Griswold.*  After  the  first  argu- 
ment in  the  case,  which  was  one  between  private  parties,  a  reargument 
was  ordered  because  of  the  contention  of  the  Attorney  General  of  the 
United  States  that  the  great  public  importance  of  the  question  re- 
quired fuller  consideration."  While  the  case  was  pending,  the  Court 
decided  a  number  of  other  cases  dealing  with  subordinate  aspects  of 
the  question.  In  Lane  County  v.  Oregon  "°  it  held  unanimously  that 
the  Legal-Tender  Act  involved  did  not  require  a  state  to  accept 
legal-tender  notes  in  payment  of  taxes.  In  Bronson  v.  Rodes  *  and 
Butler  v.  Horwitz  "  the  Court  further  narrowed  the  meaning  of  the 
legislation  by  holding  that  it  did  not  require  the  acceptance  of  legal- 
tender  notes  in  satisfaction  of  contracts  that  called  specifically  for  pay- 
ment in  coin.  Chief  Justice  Chase  wrote  the  opinions  of  the  Court. 
A  dissenting  opinion  by  Justice  Miller  and  cautious  concurring 
opinions  by  Justices  Davis  and  Swayne  indicated,  however,  that  the 
Court  was  reaching  a  point  of  division  on  currency  questions.  In 
Veazie  Bank  t/.  Fenno  "  the  Court  cleared  the  way  for  the  new  cur- 
rency of  national  bank  notes  by  upholding  the  prohibitive  tax  on 
state  bank  notes,  thereby  providing  a  circulatory  medium  which 
would  render  the  United  States  notes  unnecessary  for  exchange  pur- 
poses. These  decisions  indicated  that  Chase  and  a  majority  of  the 
Court  were  in  sympathy  with  the  plan  for  a  permanent  currency  of 
national  bank  notes  which  he  had  advocated  as  Secretary  of  the  Treas- 
ury, and  were  interested  in  limiting  the  interpretation  of  legal-tender 
measures  to  which  he  had  given  his  support  reluctantly  because  of 
absolute  necessity.  It  remained  to  be  seen  whether  he  and  his 
brethren  would  hold  unconstitutional  measures  which  a  few  years 
earlier  he  had  found  it  necessary  to  defend. 

At  the  time  when  the  Hepburn  case  was  decided  in  conference,  the 
Supreme  Court  consisted  of  eight  members.  Five  of  them  held  the 

»8  Wallace  60S   (1870). 

"Charles  Warren,  The  Supreme  Court  in  United  States  History  (rev.  cd.,  2  vols., 
1926).  II,  498-499. 

"7  Wallace  71    (1869).  "7  Wallace  229   (1869).  "7  Wallace  258  (1869) 

-8  Wallace  535   (1869),  discussed  above. 
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Legal-Tender  Acts  unconstitutional  in  so  far  as  they  sought  to  enforce 
the  acceptance  of  legal-tender  notes  in  satisfaction  of  debts  incurred 
before  the  acts  were  passed.  One  of  the  five  was  Justice  Grier,  whose 
mental  powers  were  by  this  time  so  enfeebled  that  as  a  result  of  the 
way  in  which  he  handled  himself  in  connection  with  this  case  a  com- 
mittee of  his  brethren  called  on  him  and  persuaded  him  to  resign.** 
The  majority  opinion  in  the  Hepburn  case  was  written  by  Chief 
Justice  Chase  and  was  read  and  agreed  to  in  conference  on  January 
29,  1870.  It  would  have  been  delivered  two  days  later  but  for  the 
fact  that  the  dissenting  opinion  was  not  ready.  For  that  reason  it  was 
postponed  until  February  4.  In  the  meantime,  on  February  1,  Grier's 
resignation  became  effective,  leaving  the  alignment  of  the  Court  at 
four  to  three  at  the  time  when  the  decision  was  made  public. 

Although  both  Chase,  spokesman  for  the  majority,  and  Miller, 
spokesman  for  the  dissenters,  accepted  without  question  the  doctrine 
that  some  powers  might  be  implied  even  if  not  specifically  stated  in  the 
Constitution,  they  disagreed  on  the  contention  that  the  power  to  make 
United  States  notes  a  legal  tender  in  payment  of  debts  previously  in- 
curred could  be  implied.  Chase  took  the  position  that  the  only 
possible  justification  of  the  legal-tender  measures  was  in  the  war 
power,  and  he  found  no  justification  there.  Miller  defended  the  acts 
on  the  ground  that  they  were  necessary  and  proper  to  the  exercise  of 
the  war  power.  Both  justices  labored  under  difficulties  in  that  they 
were  unable  to  demonstrate  what  the  effect  of  the  legal-tender  enact- 
ments had  been  upon  the  circulatory  medium  and  what  effect  they 
had  had  upon  the  conduct  of  the  war.  In  discussing  the  operations 
of  the  so-called  laws  of  money,  Chase  resorted  to  such  language  of 
opinion  as  "All  modern  history  testifies,"  and,  "It  is  denied,  indeed, 
by  eminent  writers."  *  Miller  made  a  point  with  equal  assurance  in 
a  declaration  beginning  with  the  statement  that  "All  experience 
shows."  *  The  division  between  the  two  groups  of  justices  was  not  so 
much  a  division  as  to  the  meaning  of  the  language  of  the  Constitution 
as  it  was  a  division  based  upon  conflicting  economic  ideas.  The 
question  to  be  decided  was  fundamentally  a  question  as  to  the  kind  of 
currency  which  the  United  States  was  to  have.  In  essence  it  was  not 
a  question  for  a  judicial  body  at  all,  but  one  to  be  decided  by  the 

"See  Joseph  P.  Bradley,  Miscellaneous  Writings,  edited  by  Charles  Bradley  (1902), 
pp.  73-74.  See  also  Charles  Evans  Hughes,  The  Supreme  Court  of  the  United  Statet 
(1928),  p.  75,  and  Carl  Brent  S wisher,  Stephen  J.  Field,  Craftsman  of  the  Law  (1930), 
pp.  175-176. 

•Hepburn  v.  Griswold,  ft  Wallace  603,  020  (1870).  "Ibid.,  p.  655. 
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policy-making  branches  of  the  government  after  careful  investigation. 
Three  justices  were  of  the  opinion  that  the  legal-tender  measures 
had  saved  the  federal  government  from  a  collapse  of  credit  and  had 
prevented  the  loss  of  the  war  and  the  impoverishment  of  the  people. 
Miller  called  attention,  furthermore,  to  the  virtual  unanimity  of  senti- 
ment during  the  war  as  to  the  constitutionality  of  the  measures  among 
the  two  houses  of  Congress,  the  President,  and  fifteen  state  courts.  In 
the  face  of  this  weight  of  authority,  he  asked: 

Are  we  to  reverse  their  action,  to  disturb  contracts,  to  declare  the 
law  void,  because  the  necessity  for  its  enactment  does  not  appear  so 
strong  to  us  as  it  did  to  Congress,  or  so  clear  as  it  was  to  other  courts? 
Such  is  not  my  idea  of  the  relative  functions  of  the  legislative  and  the 
judicial  departments  of  the  government.*7 

Chase,  on  the  other  hand,  speaking  for  the  majority,  could  find  no 
evidence  that  the  measures  had  had  any  important  effect  on  the  con- 
duct of  the  war.  He  held  that  they  impaired  the  obligation  of  con- 
tracts. Although  the  Constitution  did  not  specifically  forbid  the  fed- 
eral government  to  impair  the  obligation  of  contracts,  he  stated  that 
"we  cannot  doubt  that  a  law  not  made  in  pursuance  of  an  express 
power,  which  necessarily  and  in  its  direct  operation  impairs  the  obli- 
gation of  contracts,  is  inconsistent  with  the  spirit  of  the  Constitu- 
tion." *  Furthermore,  he  said,  the  Constitution  forbade  the  taking  of 
private  property  for  public  use  without  compensation.  If  it  could 
not  be  taken  for  public  use,  he  found  it  difficult  to  understand  how  it 
could  be  taken  for  private  use  as  in  this  case.  Again,  he  said,  the  Con- 
stitution forbade  the  taking  of  private  property  without  due  process 
of  law.  It  was  quite  clear  to  him  that  due  process  of  law  made  no 
part  of  such  a  legal-tender  measure  as  was  then  before  the  Court.  He 
did  not  allude  directly  to  his  support  of  the  Legal-Tender  Acts  when 
he  was  Secretary  of  the  Treasury,  but  he  phrased  a  general  justifica- 
tion in  the  following  manner: 

It  is  not  surprising  that  amid  the  tumult  of  the  late  civil  war,  and 
under  the  influence  of  apprehensions  for  the  safety  of  the  Republic 
almost  universal,  different  views,  never  before  entertained  by  Ameri- 
can statesmen  or  jurists,  were  adopted  by  many.  The  time  was  not 
favorable  to  considerate  reflection  upon  the  constitutional  limits  of 
legislative  or  executive  authority.  If  power  was  assumed  from  patri- 
otic motives,  the  assumption  found  ready  justification  in  patriotic 

*lbid.,  pp.  638-639.  *Ibid.t  p.  623. 
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hearts.  Many  who  doubted  yielded  their  doubts;  many  who  did  not 
doubt  were  silent.  Some  who  were  strongly  averse  to  making  govern- 
ment notes  a  legal  tender  felt  themselves  constrained  to  acquiesce  in 
the  views  of  the  advocates  of  the  measure.  Not  a  few  who  then  in- 
sisted upon  its  necessity,  or  acquiesced  in  that  view,  have,  since  the 
return  of  peace,  and  under  the  influence  of  the  calmer  time,  recon- 
sidered their  conclusions,  and  now  concur  in  those  which  we  have 
just  announced.  These  conclusions  seem  to  us  to  be  fully  sanctioned 
by  the  letter  and  spirit  of  the  Constitution." 

The  holding  in  the  Hepburn  case  was  that  the  Legal-Tender  Acts 
were  unconstitutional  in  so  far  as  they  required  the  acceptance  of 
greenbacks  in  fulfillment  of  contracts  made  before  the  acts  were 
passed.  Furthermore,  the  reasoning  of  the  Chief  Justice  was  such  as 
to  cast  doubt  on  the  constitutionality  of  the  requirement  that  the 
notes  be  accepted  in  payment  of  debts  subsequently  incurred.  Since 
the  business  of  the  country  had  been  adjusted  to  the  use  of  the  green- 
backs, a  holding  that  they  were  not  adequate  for  the  satisfaction  of 
current  debts  would  create  disturbance  and,  incidentally,  would  en- 
rich creditors  beyond  all  reasonable  expectation.  Debtor  groups, 
therefore,  began  to  urge  the  reargument  of  the  question. 

The  reversal  of  the  Hepburn  decision  was  quite  within  the  range 
of  possibilities.  On  the  date  of  the  announcement  of  the  decision, 
the  Court  consisted  of  seven  members,  divided  four  to  three.  By  a 
recent  statute  the  President  was  authorized  to  increase  the  member- 
ship to  nine.  Should  the  two  new  members  align  themselves  with 
the  three  justices  dissenting  in  the  Hepburn  case,  a  reversal  could  be 
brought  about.  On  the  day  on  which  the  decision  was  announced, 
the  President  sent  to  the  Senate  nominations  of  two  new  justices. 
They  were  William  Strong,  of  Pennsylvania,  who  as  a  judge  of  a 
Pennsylvania  court  had  upheld  the  constitutionality  of  the  Legal- 
Tender  Acts,  and  Joseph  P.  Bradley,  of  New  Jersey,  a  prominent  and 
able  lawyer  who  had  included  the  Camden  and  Amboy  Railroad 
among  his  clients.  He  was  thought  to  believe  the  Legal-Tender  Acts 
constitutional.  It  was  freely  asserted  at  the  time  that  railroad  in- 
terests wanted  the  legal-tender  decision  reversed  to  protect  the  right 
of  the  corporations  to  pay  their  debts  in  cheap  money.40  It  was  thought 
that  Bradley's  railroad  connection  might  have  something  to  do  with 
his  opinion  on  the  constitutional  question. 

As  a  matter  of  fact,  in  the  light  of  subsequent  events,  it  was  wiclel) 

mlbid.t  pp.  625  626.  "See  Schuckers,  op.  cit.t  p.  260. 
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charged  that  President  Grant  deliberately  packed  the  Supreme  Court 
to  secure  a  reversal  of  the  position  of  the  Court  on  the  legal-tender 
question.*1  Much  time  has  been  spent  discussing  the  question  whether 
the  President  knew  or  could  have  known  in  advance  what  the  decision 
of  the  Court  was  to  be.  Since,  two  weeks  before  the  decision  was  an- 
nounced, Chase  informed  the  Secretary  of  the  Treasury  confidentially 
concerning  what  was  about  to  happen,  so  that  the  Treasury  Depart- 
ment might  be  in  position  to  protect  itself  in  the  event  of  financial 
disturbance,*1  there  is  no  reason  for  doubting  that  the  President,  too, 
had  the  information.  Evidence  has  not  been  produced,  however,  to 
prove  that  he  selected  the  two  men  for  the  deliberate  purpose  of 
securing  a  reversal  of  the  legal- tender  decision,  and  there  is  reason  to 
believe  that  they  made  no  advance  commitments  on  the  subject. 
Little  is  known  beyond  the  fact  that  the  two  men  were  appointed,  that 
they  did  participate  in  the  reversal  of  the  decision,  and  that  they  were 
able  lawyers  quite  apart  from  questions  of  currency  and  finance. 

When  the  Hepburn  case  was  decided,  two  other  cases,  Latham  v. 
United  States  and  Deming  v.  United  States,**  both  of  which  involved 
the  Legal-Tender  Acts,  were  on  the  calendar  of  the  Supreme  Court. 
When  the  Chief  Justice  was  about  to  assign  a  date  for  hearing  argu- 
ment in  one  of  them,  Justice  Miller  requested  postponement  until 
the  matter  could  be  taken  up  in  conference.  In  the  conference  room 
he  pointed  out  that  the  legal-tender  question  was  involved  and  ex- 
pressed a  hope  that  the  cases  would  not  be  taken  up  until  the  two 
vacancies  on  the  bench  had  been  filled.  Chase  said  he  thought  the 
legal-tender  question  was  settled;  but  the  cases  were  postponed,  never- 
theless, until  after  Strong  and  Bradley  had  taken  their  seats.  When 
the  cases  were  set  down  for  argument,  a  bitter  controversy  took  place 
among  the  justices  over  the  question  whether  the  reargument  of  the 
legal-tender  issue  was  to  be  permitted.  Chase  and  other  justices  who 
had  been  in  the  majority  in  the  Hepburn  case  took  the  position  that 
an  order  had  previously  been  issued  that  the  cases  now  before  the 
Court  would  be  determined  in  the  same  manner  as  the  Hepburn  case 

41  For  discussion  see  Warren,  op.  cit.t  II,  517  ff.,  and  materials  cited;  Swisher,  op.  cit., 
pp.  181-182;  Leon  Sachs,  "Stare  Decisis  and  the  Legal  Tender  Cases,"  Virginia  Law 
Review.  XX  (June,  1934),  856-865;  Sidney  Ratner,  "Was  the  Supreme  Court  Packed  by 
President  Grant?"  Political  Science  Quarterly,  L  (September,  1935),  343-358;  Chailes 
Fairman,  "Mr.  Justice  Bradley's  Appointment  to  the  Supreme  Couit  and  the  Legal 
Tender  Cases,"  Harvard  Law  Review,  LIV  (April  and  May,  1941),  977-1034,  1128-115* 

*  George  S.  Boutwcll,  Reminiscence*  of  Sixty  Years  in  Public  Affairs  (2  voli.,  1902) 
II,  209. 

-9  Wallace  145  (1870). 


BANKS    AND    MONEY  363 

as  far  as  the  legal-tender  issue  was  concerned.  The  justices  pre- 
viously in  the  minority  denied  knowledge  of  any  such  order.*4 

For  reasons  not  directly  connected  with  the  issue,  these  two  cases 
were  dismissed  prior  to  argument,  but  the  bitterness  provoked  by  the 
controversy  carried  over  to  other  cases  in  which  the  same  questions 
were  raised.  After  a  series  of  delays  and  recriminations,  two  cases, 
Knox  v.  Lee  and  Parker  v.  Davis,  known  usually  as  the  Legal-Tender 
Cases,4*  were  argued.  Each  of  the  seven  justices  who  had  participated 
in  the  Hepburn  decision  remained  of  the  same  mind  as  before  on  the 
legal-tender  question.  The  two  new  justices  joined  the  three  who 
had  been  in  the  minority  in  the  Hepburn  case,  with  the  result  that 
the  Hepburn  decision  was  reversed,  and,  by  a  vote  of  five  to  four,  the 
Legal-Tender  Acts  were  now  held  constitutional. 

The  majority  opinion  was  written,  not  by  Miller,  who  had  been 
spokesman  for  the  minority  in  the  Hepburn  case,  but  by  Strong. 
Bradley  agreed  with  Strong's  opinion  and  added  a  concurring  opinion. 
Chase,  Clifford,  and  Field  wrote  long  dissenting  opinions.  In  these 
cases,  as  in  the  Hepburn  case,  the  opinions  turned  on  conceptions  of 
the  laws  of  money  rather  than  on  constitutional  law.  All  the  justices 
were  in  essential  agreement  as  to  the  constitutional  doctrine  of  im- 
plied powers.  They  disagreed  as  to  the  constitutionality  of  the 
Legal-Tender  Acts  because  they  disagreed  as  to  the  effect  of  those 
measures  upon  the  conduct  of  the  war  and  the  welfare  of  the  people. 
Strong,  speaking  for  the  Court,  found  that  the  measures  were  reason- 
ably adapted  to  the  winning  of  the  war.  He  believed  that  they  were 
not  merely  reasonable  means  toward  that  end,  but  that  they  had  been 
necessary  to  that  purpose. 

In  his  concurring  opinion,  Justice  Bradley  advanced  a  doctrine  that 
was  important  for  constitutional  development  in  later  years  in  refer- 
ence to  the  reissue  of  legal-tender  notes  and  other  aspects  ot  the  ex- 
pansion of  governmental  powers.  The  United  States  was  not  only  a 
government,  he  declared,  it  was  a  national  government.  It  was  the 
only  government  in  the  country  that  had  the  character  of  nationality, 
it  had  jurisdiction  over  all  those  general  subjects  of  legislation  and 
sovereignty  which  affected  the  interests  of  the  whole  people  equally 
and  alike  and  which  required  uniformity  of  regulations  and  laws.  He 

44  For  accounts  of  the  controversy,  see  Warren,  op.  cit.,  II,  519-523;  Schuckers,  op.  cit.t 
chapter  28;  Bradley,  op.  cit.,  pp.  63-70;  Swifher,  op.  cit.,  pp.  180-187;  Fairman,  op.  cit* 
pp.  169-172. 

"  12  Wallace  457  (1871). 
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thought  it  a  self-evident  proposition  "that  it  is  invested  with  all  those 
inherent  and  implied  powers  which,  at  the  time  of  adopting  the  Con- 
stitution, were  generally  considered  to  belong  to  every  government  as 
such  and  as  being  essential  to  the  exercise  of  its  functions."  a  He 
thought  that  the  power  to  issue  bills  of  credit  and  to  make  them  a 
legal  tender  was  an  essential  national  power.  Broad  control  was  par- 
ticularly necessary  in  times  of  crisis. 

It  is  absolutely  essential  to  independent  national  existence  that 
government  should  have  a  firm  hold  on  the  two  great  sovereign  instru- 
mentalities of  the  sword  and  the  purse,  and  the  right  to  wield  them 
without  restriction  on  occasions  of  national  peril.  In  certain  emer- 
gencies government  must  have  at  its  command,  not  only  the  personal 
services  —  the  bodies  and  lives  —  ot  its  citizens,  but  the  lesser,  though 
not  less  essential,  power  of  absolute  control  over  the  resources  of  the 
country.47 

He  would  not  say  that  the  power  to  issue  legal-tender  notes  was  a  war 
power,  or  that  it  was  to  be  called  into  exercise  only  in  time  of  war, 
for  other  public  exigencies  might  arise  in  the  history  of  a  nation  to 
make  its  use  expedient  and  imperative.  Decisions  in  the  matter  were 
to  be  made  by  the  legislative  department  of  the  government.48 

Strong  and  Bradley  justified  the  questioning  and  overthrow  of  the 
Hepburn  decision  in  part  on  the  ground  that  the  Court  had  lacked  a 
full  membership  at  the  time  when  that  case  was  decided.  The 
minority  opinions  reflected  the  indignation  of  the  justices  who  had 
been  in  the  majority  in  the  Hepburn  case.  They  encouraged,  no 
doubt,  the  criticism  of  the  Court  that  prevailed  for  many  years  be- 
cause of  the  coincidence  of  the  change  in  constitutional  interpreta- 
tion with  the  change  in  Court  personnel.  Probably  no  decision  prior 
to  that  time,  with  the  exception  of  the  Dred  Scott  decision,  had  done 
more  to  injure  the  reputation  of  the  Supreme  Court  as  an  impartial 
tribunal.  Like  the  Dred  Scott  decision,  it  was  based  on  political  beliefs 
and  conceptions  of  public  welfare  on  which  the  people  of  the  country 
were  sharply  divided.  The  question  involved  was  one  which  ought 
to  have  been  settled  by  the  policy-making  branches  of  the  govern- 
ment. In  deciding  the  question,  or  in  reversing  a  decision  previously 
made,  the  Court  demonstrated  the  fact  that  it  had  taken  upon  itself 
the  task  of  molding  important  national  policies.4* 

"Ibid.,  p.  556.  "Ibid.,  p.  563.  "Ibid.,  p.  567. 

4*  For  the  legal-tender  cases  subsequently  decided,  see  Trebilcock  v.  Wilson,  12  Wallace 
687  (1872);  Dooley  v.  Smith,  13  Wallace  604  (1872);  "The  Vaughan  and  Telegraph," 
14  Wallace  258  (1872);  Norwich  and  Worcester  Railroad  Co.  v.  Johnson,  15  Wallace 
195  (1873);  Maryland  v.  Baltimore  and  Ohio  Railroad  Co.,  22  Wallace  105  (1874). 
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CIRCULATION  OF  LEGAL-TENDER  NOTES 

Although  the  printing  of  a  total  of  $450,000,000  in  legal-tender 
notes  had  been  authorized,  the  act  of  June  30,  1864,  contained  the 
pledge  that  the  issue  of  United  States  notes  should  never  exceed 
$400,000,000,  with  an  addition  of  not  more  than  $50,000,000  which 
might  be  temporarily  required  for  the  redemption  of  temporary 
loans.  *  The  largest  amount  of  notes  listed  tor  any  year  by  the 
treasurer  of  the  United  States  was  $447,300,203.10,  for  1864.  Gradual 
redemptions  were  made  until  in  1868  the  figure  of  $356,000,000  was 
reached.  In  that  year,  in  response  to  sentiment  against  further  defla- 
tion of  the  currency,  Congress  passed  an  act  suspending  the  authority 
of  the  Secretary  of  the  Treasury  to  make  any  reduction  of  the  cur- 
rency by  retiring  or  cancelling  United  States  notes."1  The  advocates 
of  a  return  to  specie  payments  continued  to  urge  upon  Congress  the 
necessity  of  speedy  retirement  of  the  so-called  irredeemable  notes. 
Congress  compromised  in  1869  by  passing  a  measure  under  which  the 
United  States  solemnly  pledged  its  faith  to  make  provision  at  the 
earliest  practicable  period  for  the  redemption  of  the  United  States 
notes,  but  without  suggesting  the  probable  date  of  that  "earliest  prac- 
ticable period."  M 

From  1869  to  1873,  the  government  made  substantial  payments  on 
the  national  debt,  the  credit  of  the  government  improved,  and  the 
value  of  United  States  notes  steadily  increased  in  comparison  with 
coin.  The  panic  of  September,  1873,  precipitated  a  long  period  of 
business  depression  and  stimulated  a  demand  for  the  increase  rather 
than  decrease  of  the  amount  of  United  States  notes  in  circulation. 
Sponsors  of  so-called  hard  money  made  a  counter-move  to  bring  about 
the  immediate  resumption  of  specie  payments.  The  Senate  commit- 
tee on  finance,  dominated  by  this  group,  reported  a  measure  to  fix 
the  maximum  limit  of  United  States  notes  at  $382,000,000,  a  figure  to 
which  the  Secretary  of  the  Treasury  had  recently  raised  the  amount 
in  circulation  in  order  to  pay  the  expenses  of  the  government;  and  to 
redeem  the  notes  gradually  in  coin  or  in  five  per  cent  bonds,  at  the 
option  of  the  Secretary  of  the  Treasury.*8  The  opposition  in  the 
Senate  won  control  of  the  measure,  abandoned  plans  for  early  retire- 
ment of  the  notes,  and  raised  to  $400,000,000  the  amount  of  notes 
authorized.  The  revised  measure  was  passed,  but  the  President  de- 

•  IS  Stat.  218,  219.  «  15  Slat.  34.  »  16  Stat.  1. 

"See  John  Sherman,  Recollections  of  Forty  Year*  in  the  House,  Senate  and  Cabinet 
(2  vols.,  1895),  I,  495. 
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nounced  it  as  a  movement  toward  inflation  and  vetoed  it."4  The 
veto  was  sustained.  Subsequently,  by  a  compromise  act  of  June  20, 
1874,  the  amount  of  notes  outstanding  was  fixed  at  a  maximum  of 
$382,000,000,  with  no  provision  for  their  redemption." 

When  the  "lame-duck"  session  of  Congress  assembled  in  December, 
1874,  the  country  faced  the  prospect  of  a  Democratic  majority  in  the 
House  of  Representatives  at  the  ensuing  term.  Republicans  wished 
to  keep  the  subject  of  currency  control  as  much  as  possible  in  their 
own  hands.  Republican  leaders,  therefore,  set  about  the  formulation 
of  an  additional  compromise  measure  on  which  the  party  could  agree, 
and  secured  support  for  it  through  the  exercise  of  party  discipline.  It 
passed  both  houses  with  little  debate.  It  provided  for  a  gradual  con- 
traction in  the  volume  of  greenbacks  to  $300,000,000,  with  a  compen- 
sating expansion  in  the  circulation  of  national  bank  notes.  It  pro- 
vided that  some  four  years  hence,  on  January  1,  1879,  the  government 
would  begin  the  redemption  of  United  States  notes  in  coin.  The 
date  set  for  resumption  was  sufficiently  far  ahead  to  make  possible  a 
change  in  plans  in  the  meantime,  should  the  country  desire  such  a 
change.  The  measure  gave  Republicans  credit  for  good  intentions 
without  making  them  responsible  for  the  discomfort  which  immediate 
contraction  of  the  currency  might  bring  about.  In  some  degree  the 
measure  was  acceptable  both  to  the  advocates  of  resumption  of  specie 
payments  and  to  those  who  opposed  such  resumption.  Some  con- 
gressmen wanted  the  greenbacks  destroyed  as  they  were  redeemed, 
without  power  in  the  government  to  reissue  them.  Others  insisted 
that  the  government  should  have  the  power  to  reissue  them.  The 
statute  was  drawn  so  vaguely  as  to  leave  undetermined  the  question 
whether  or  not  the  power  of  reissue  existed." 

Cheap-money  sentiment  remained  strong,  but  it  was  not  strong 
enough  to  bring  about  the  repeal  of  the  Resumption  Act.  A  measure 
of  May  31,  1878,  however,  entitled  "An  act  to  forbid  the  further 
retirement  of  United  States  legal-tender  notes, "w  did  substantially 
change  the  situation.  Instead  of  permitting  the  continued  retirement 
of  United  States  notes  until  a  maximum  of  $300,000,000  was  reached, 
as  provided  by  the  earlier  statute,  it  forbade  the  Secretary  of  the 
Treasury  to  retire  or  cancel  additional  notes.  The  amount  of  notes 

"Messages  and  Papers  of  the  Presidents,  IX,  4222.  «  18  Stat.  123,  124. 

•  18  Stat.  296;  Sherman,  op.  cit.f  chapter  XXVI;  Ellis  Paxson  Oberholtzer,  History  oj 
the  United  States  since  the  Civil  War  (5  vols.,  1917-1956),  III  (1925),  119-122. 
"20  Stat.  87. 
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outstanding  was  left,  therefore,  at  $346,681,016.  The  act  provided, 
furthermore,  that  when  any  of  the  notes  were  redeemed  or  received 
into  the  Treasury,  they  should  not  be  retired,  cancelled,  or  destroyed, 
but  should  be  reissued  and  paid  out  again  and  kept  in  circulation. 
Resumption  of  specie  payments,  therefore,  was  not  to  result  in  any 
contraction  of  the  currency. 

The  United  States  notes  increased  steadily  in  value  for  a  period  of 
years,  so  that  by  January  1,  1879,  the  date  of  resumption,  they  were 
worth  almost  their  face  value  in  gold.  No  substantial  sums  were  re- 
turned to  the  Treasury  for  redemption.  Pursuant  to  instructions 
from  Congress,  the  notes  were  put  out  into  circulation  again  as  rap- 
idly as  they  were  received.  Debtors  continued  to  use  them  in  pay- 
ment of  debts,  assuming  that,  even  though  they  had  been  redeemed 
by  the  government  and  then  paid  out  again,  they  were  still  a  legal 
tender.  Their  status  was  questioned,  however,  and  the  Supreme 
Court  had  to  determine  whether  a  measure  hitherto  justified  as  neces- 
sary and  proper  to  the  exercise  of  the  war  powers  of  the  United  States 
could  be  extended  in  time  of  peace  without  reference  to  war  powers. 

By  1884,  the  personnel  of  the  Supreme  Court  had  changed  greatly 
from  that  of  thirteen  years  earlier  when  the  original  legal-tender 
decision  had  been  reversed.  The  Court  now,  in  the  case  of  Juilliard 
v.  Greenman,88  upheld  the  power  of  Congress  to  make  notes  a  legal 
tender  without  reference  to  the  war  power.  The  arguments  used  by 
Justice  Gray  were  similar  in  part  to  those  used  earlier  in  the  con- 
curring opinion  of  Justice  Bradley.  He  said: 

The  power,  as  incident  to  the  power  of  borrowing  money  and 
issuing  bills  or  notes  of  the  government  for  money  borrowed,  of  im- 
pressing upon  those  bills  or  notes  the  quality  of  being  a  legal  tender 
for  the  payment  of  private  debts  was  a  power  universally  understood 
to  belong  to  sovereignty,  in  Europe  and  America,  at  the  time  of  the 
framing  and  adoption  of  the  Constitution  of  the  United  States.18 

Since  the  exercise  of  the  power  to  issue  bills  of  credit  was  not  pro- 
hibited to  Congress  by  the  Constitution,  it  could  be  included  in  the 
powers  expressly  granted  to  borrow  money  on  the  credit  of  the  United 
States.  This  position  was  fortified  by  the  fact  that  Congress  was 
vested  with  the  exclusive  power  to  coin  and  regulate  the  value  of 
money  and  with  the  paramount  power  of  regulating  foreign  and  inter- 
state commerce.  Under  die  powers  of  coinage  and  borrowing,  taken 

»  110  U.S.  421.  *Ibid.t  p.  447. 
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together,  Congress  was  authorized  to  establish  a  national  currency 
either  in  coin  or  in  paper,  and  to  make  that  currency  lawful  money 
for  all  purposes.  Furthermore, 

the  power  of  making  the  notes  of  the  United  States  a  legal  tender  in 
payment  of  private  debts,  being  included  in  the  power  to  borrow 
money  and  to  provide  a  national  currency,  is  not  defeated  or  restricted 
by  the  fact  that  its  exercise  may  affect  the  value  of  private  contracts. 
If,  upon  a  just  and  fair  interpretation  of  the  whole  Constitution,  a 
particular  power  or  authority  appears  to  be  vested  in  Congress,  it  is 
no  constitutional  objection  to  its  existence  or  to  its  exercise  that  the 
property  or  the  contracts  of  individuals  may  be  incidentally  affected.00 

Justice  Field,  the  only  member  of  the  Court  now  remaining  from 
the  majority  of  four  in  the  Hepburn  case,  wrote  a  vigorous  dissent. 
The  decision  by  which  the  Hepburn  case  had  been  reversed,  he  de- 
clared, had  never  been  entirely  accepted  and  approved  by  the  coun- 
try. Nor,  he  thought,  should  this  excite  surprise,  for 

whenever  it  is  declared  that  this  government,  ordained  to  establish 
justice,  has  the  power  to  alter  the  condition  of  contracts  between 
private  parties  and  authorize  their  payment  or  discharge  in  something 
different  from  that  which  the  parties  stipulated,  thus  distuibing  the 
relations  of  commerce  and  the  business  of  the  community  generally, 
the  doctrine  will  not  and  ought  not  to  be  readily  accepted.  There 
will  be  many  who  will  adhere  to  the  teachings  and  abide  by  the  faith 
of  their  fathers.*1 

The  original  measure  had  been  passed,  he  said,  as  one  of  overruling 
necessity  in  a  perilous  crisis  of  the  country.  Now  it  was  no  longer 
advocated  as  one  of  necessity,  but  as  one  that  might  be  adopted  at 
any  time. 

Never  before  was  it  contended  by  any  jurist  or  commentator  on  the 
Constitution  that  the  government,  in  full  receipt  of  ample  income, 
with  a  treasury  overflowing,  with  more  money  on  hand  than  it  knows 
what  to  do  with,  could  issue  paper  money  as  a  legal  tender.  What 
was  in  1862  called  the  "medicine  of  the  Constitution"  has  now  become 
its  daily  bread.  So  it  always  happens  that  whenever  a  wrong  principle 
of  conduct,  political  or  personal,  is  adopted  on  a  plea  of  necessity, 
it  will  be  afterwards  followed  on  a  plea  of  convenience,*1 

+  lbid.t  p.  448. 
~/6td..  p.  451. 
*lbid.t  p.  458. 
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CONTROL  OF  INFLATION 

The  fears  of  Justice  Field  were  not  realized  during  the  half-century 
which  followed  his  predictions  of  disaster.  The  government  did  not 
attempt  to  pay  its  bills  through  the  simple  process  of  printing  huge 
quantities  of  money  and  making  it  legal  tender.  The  suspension  ol 
specie  payments  was  not  again  necessary  until  nearly  half  a  century 
after  the  J  nil  Hard  case  was  decided.  True,  the  restraint  of  inflation- 
ary sentiment  was  at  times  no  easy  matter.  The  Greenback  party, 
the  Populist  party,  and  other  groups  of  people,  representing  usually 
debtor  classes  in  society,  sought  to  render  their  economic  lot  easier 
by  inflationary  movements. 

The  demand  for  cheap  money  included,  not  merely  the  demand 
for  the  issue  of  additional  paper  currency,  but  also  that  for  additional 
coinage  of  silver.  Until  1873,  the  government  had  maintained  a 
bimetallic  base  for  its  currency.  Gold  and  silver  had  provided  jointly 
the  official  money  of  the  United  States.  The  linkage  of  the  two 
metals  had  created  difficulties,  however,  because  of  fluctuations  in 
their  respective  values.  In  1873,  silver  was  demonetized.  Soon  alter- 
ward,  however,  the  price  of  silver  began  to  go  down.  The  advocates 
of  cheap  money,  therefore,  fought  hard  over  a  period  of  a  quarter  of  a 
century  to  shift  the  currency  back  to  a  silver  base,  or  at  any  rate  to 
provide  for  unlimited  coinage  of  silver  as  money.  Cheap-money  ad- 
vocates had  the  support  of  silver  interests  and  of  other  groups  affected. 
They  succeeded  in  bringing  about  the  purchase  of  substantial  quan- 
tities of  silver  and  the  printing  of  an  additional  supply  of  United 
States  notes  lor  the  purchase  ol  silver  bullion.  The  period  of  the 
eighteen-nincties  witnessed  a  bitter  struggle  between  the  hard-money 
and  the  cheap-money  groups.  The  former  was  for  the  most  part 
successful.  The  issue  merged  with  other  financial  issues  of  the  period 
and  the  lines  of  conflict  were  redrawn,  leading  ultimately  to  the  con 
flict  over  the  establishment  of  the  federal  reserve  system  in  1913. 
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UNTIL  THE  CIVIL  WAR,  and  only  to  a  slightly  lesser  degree  for  many 
years  thereafter,  farming  constituted  the  principal  occupation  of  the 
people  of  the  United  States.  Most  of  them  lived  close  to  the  soil, 
deriving  their  income  directly  from  it.  A  seemingly  inexhaustible 
supply  of  land,  fertile  with  the  accumulations  of  centuries,  covered 
throughout  vast  areas  by  tall  timber  and  underlain  in  sections  by 
minerals  varying  from  coal  to  gold,  awaited  exploitation.  So  great 
was  the  supply  that  timber  was  destroyed  and  the  cream  of  soil  fer- 
tility was  skimmed  away  quite  without  reference  to  the  needs  of 
future  generations.  If  within  his  own  generation  a  man's  farm  was 
so  exhausted  as  no  longer  to  yield  fertile  crops,  he  had  only  to  move 
westward  to  virgin  tracts. 

Although  the  cost  of  new  land  was  never  so  high  as  to  be  pro- 
hibitive to  people  who  were  not  virtually  penniless,  it  is  true  that 
large  numbers  of  farms  were  established  by  people  having  little  in  the 
way  of  financial  resources.  The  policy  of  the  government  as  to  the 
distribution  of  land  from  the  public  domain  was,  therefore,  of  great 
importance  to  the  streams  of  people  moving  steadily  westward.  Many 
families  established  farms  and  homes  on  land  to  which  they  had  no 
legal  claim  and  succeeded  in  remaining  there,  whether  illegally  or  on 
the  basis  of  pre-emption  rights  subsequently  granted  by  the  govern- 
ment. The  tide  of  the  westward  movement,  however,  was  made  up 
largely  of  law-abiding  people  who  sought  the  privilege  of  legal  owner- 
ship. 

The  land  policy  of  the  federal  government  was  never  at  any  time 
thoroughly  settled  and  completely  consistent.  The  desires  and  in- 
terests of  the  people  were  in  conflict,  and  the  conflicts  were  reflected 
by  the  government  in  Washington.  Some  thought  that  the  land 
should  be  distributed  freely  to  settlers.  Some  regarded  it  as  a  source 
of  revenue  to  the  federal  government.  Others  wished  to  see  title  to 
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public  land  surrendered  to  the  states  in  which  such  land  was  located. 
Particular  interests  in  the  eastern  section  of  the  country  favored  post- 
poning the  distribution  of  public  land  in  order  to  slow  down  the 
movement  of  population.  The  question  became  entangled  with  the 
slavery  conflict  between  the  North  and  tfie  South  in  such  a  way  that 
the  South  was  aligned  in  opposition  to  the  free  distribution  of  land  to 
farmers  advocated  by  the  rural  people  of  the  North  and  West.  Sub- 
stantial tracts  were  set  aside  to  yield  revenue  for  purposes  of  educa- 
tion. Incomes  were  provided  for  people  who  had  rendered  military 
service  to  the  United  States.  Large  tracts  were  donated  to  railroads 
in  order  to  stimulate  the  building  of  transportation  lines  into  areas 
hitherto  unsettled.  Even  though  prices  were  low,  enough  land  was 
sold  to  yield  a  substantial  income.  The  annual  figure  rose  to  slightly 
less  than  $25,000,000  in  1836,  dropped  to  slightly  less  than  $900,000 
in  1843,  rose  to  nearly  $11,500,000  in  1855,  and  declined  to  slightly 
more  than  $150,000  in  1862. 

EARLY  LEGISLATIVE  PROPOSALS 

Farmers  clamored  for  many  decades  for  the  distribution  of  farm 
land  without  cost  to  settlers.  Beyond  the  acquisition  of  the  land 
itself  and  such  matters  as  protection  from  Indians,  they  sought  little 
from  the  federal  government.  Agricultural  education  and  improve- 
ment in  the  techniques  of  farming  and  conditions  of  farm  living  were 
deemed  local  matters,  and  were  handled  locally.  Farmers  did  little 
in  the  way  of  organizing  in  their  own  interest  except  through  non- 
political  agricultural  societies.  The  period  of  the  eighteen-fifties, 
however,  witnessed  the  beginnings  of  change.  The  free-soil  move- 
ment represented  in  part  organization  in  the  interest  of  free  land  for 
bona-fide  settlers.  A  service  built  up  in  the  Patent  Office  of  the  In- 
terior Department,  through  which  senators  and  lepresentatives 
secured  seeds  for  distribution  to  farmers,  was  developing  a  demand 
for  the  expansion  of  governmental  organizations  for  services  of  this 
kind.  1  he  sale  of  quantities  of  public  land  to  secure  income  to  pro- 
vide for  agricultural  education  in  the  several  states  became  an  im- 
portant issue.  The  several  movements  were  blocked  prior  to  the 
secession  of  the  southern  states,  but  in  1862,  within  a  period  of  less 
than  two  months,  three  important  measures  were  passed.  One  pro- 
vided for  the  establishment  of  a  Department  of  Agriculture;  one  pro- 
vided for  the  free  distribution  of  homesteads;  and  another  donated 
public  lands  to  states  and  territories  to  support  colleges  for  the  benefit 
of  agriculture  and  the  mechanic  arts. 
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The  issues  involved  in  the  homestead  and  land-grant  college 
measures  had  been  fully  debated  at  earlier  sessions.  In  1854,  Presi- 
dent Franklin  Pierce  had  vetoed  a  bill  "making  a  grant  of  public 
lands  to  the  several  states  for  the  benefit  of  indigent  insane  persons."  J 
The  bill,  said  Pierce,  proposed  that  the  federal  government  should 
make  provision  to  the  amount  of  the  value  of  ten  million  acres  of  land 
tor  an  eleemosynary  object  within  the  several  states  to  be  administered 
by  the  political  authority  of  the  same.  It  presented  at  the  threshold 
the  question  whether  any  such  act  on  the  part  of  the  federal  govern- 
ment was  warranted  and  sanctioned  by  the  Constitution.  If  Con- 
gress had  the  power  to  make  provision  for  the  indigent  insane,  it  had 
the  same  power  to  provide  for  indigent  who  were  not  insane,  and  thus 
to  transfer  to  the  federal  government  the  charge  of  all  the  poor  in  all 
the  states.  He  could  not  find  any  authority  in  the  Constitution  for 
making  the  federal  government  the  great  almoner  of  public  charity 
throughout  the  United  States.  He  contended  that  the  expenditure 
could  not  be  justified  on  the  basis  of  the  general- welfare  clause,  assum- 
ing the  narrow  interpretation  of  that  clause  and  arguing  that  it  justi- 
fied expenditures  only  for  purposes  otherwise  authorized  in  the  Con- 
stitution. As  for  the  provision  in  Article  IV,  Section  3,  of  the  Consti- 
tution, saying,  "The  Congress  shall  have  power  to  dispose  of  and 
make  all  needful  rules  and  regulations  respecting  the  territory  or 
other  property  belonging  to  the  United  States,"  he  contended  that  it 
did  not  authorize  the  donation  of  land  for  charitable  purposes."  Pierce 
took  the  position  that  from  the  point  of  view  of  constitutionality  it 
was  wholly  immaterial  whether  the  appropriation  was  in  the  form  of 
money  or  in  land.  He  viewed  the  subject  broadly  and  took  a  firm 
stand  against  the  beginning  of  what  in  recent  years  has  become  a  vast 
grant -in-aid  program  whereby  the  federal  government  shapes  the 
course  of  activities  in  the  states  through  the  distribution  of  federal 
funds.1 

The  measure  to  provide  federal  aid  to  the  states  for  the  benefit  of 
indigent  insane  persons  was  not  passed  over  the  President's  veto;  but 

1  Messages  and  Papers  of  the  Presidents,  VI,  2780. 

•Later  in  the  same  year  Pierce  wrote  a  long  veto  message  in  connection  witk  an 
internal-improvements  bill,  in  which  he  elaborated  the  same  narrow  interpretation  oi 
the  Constitution.  Ibid.,  VI,  2790. 

•See,  for  example,  Austin  F.  MacDonald,  Federal  Aid  (1928);  Jane  Perry  Clark,  The 
Rise  of  a  New  Federalism  (1938);  Henry  J.  Bitterman,  State  and  Federal  Grants-in-Aid 
(1938);  V.  O.  Key,  Jr.,  Tht  Administration  of  Federal  Grants  to  States  (1937);  Waltci 
Thompson,  Federal  Centralization  (1923). 
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in  December,  1857,  Justin  S.  Merrill  introduced  in  the  House  of 
Representatives  a  somewhat  similar  measure  to  donate  public  lands 
to  the  several  states  and  territories  which  might  provide  colleges  for 
the  benefit  of  agriculture  and  the  mechanic  arts.  He  presented  sta- 
tistics to  show  a  startling  decline  in  acreage  yield  throughout  the  older 
states  in  the  Union.  His  evidence  pointed  to  a  widespread  deteriora- 
tion of  the  soil.  "The  great,  irreversible  law  of  American  agriculture 
appears  in  the  constant  and  increasing  diminution  of  agricultural 
products,  without  any  advance  in  prices.  It  follows,  just  in  propor- 
tion, that  capital  is  disappearing  and  that  labor  receives  a  diminishing 
reward.  Our  country  is  growing  debilitated,  and  we  propagate  the 
consumptive  disease  with  all  the  energy  of  private  enterprise  and 
public  patronage."  *  Although  we  brought  forth  new  states  by  the 
litter,  he  continued,  and  when  we  wanted  more,  we,  like  our  Norman 
ancestors,  committed  grand  larceny  and  annexed  them,  the  bitter  fact 
appeared  that  these  new  states  in  half  a  century  would  become  de- 
pleted and  stationary. 

Although  in  other  nations  concerted  effort  was  being  made  to 
educate  whole  peoples  for  the  promotion  of  their  agricultural  welfare 
with  governmental  aid  in  the  lead,  no  such  effort  was  being  made  in 
the  United  States.  Colleges  were  needed  through  which  the  preser- 
vation of  the  natural  heritage  could  be  taught.  There  was  need  for 
experimentation  such  as  could  be  done  only  at  thoroughly  scientific 
institutions.  There  was  need  for  the  testing  of  the  capability  of  soils 
and  the  power  of  different  fertilizers,  of  the  relative  value  of  different 
foods  for  farm  animals,  of  the  effects  of  different  depths  of  plowing 
and  of  drainage  upon  agricultural  yield,  of  the  vitality  and  the  deteri- 
oration of  seeds,  of  the  characteristics  and  value  of  different  breeds  of 
animals,  and  of  remedies  for  many  crop  diseases. 

The  government  had  been  generous,  Morrill  said,  in  meeting  the 
demands  of  commerce  and  manufacture.  Agricultural  men  dwelt 
apart.  They  could  not  combine  to  secure  general  improvements  or 
to  make  their  complaints  heard.  He  urged  this  project  upon  Con- 
gress to  meet  their  great  need. 

As  for  the  constitutionality  of  the  measure,  he  remarked  that,  when 
there  was  a  lack  of  arguments  to  be  brought  against  the  merits  of  a 
measure,  the  Constitution  was  fled  to  as  an  inexhaustible  arsenal  of 
supply.  All  he  asked  was  "that  the  Constitution  may  not  be  strained 
and  perverted  to  defeat  a  measure  no  less  of  public  good  than  of  pub- 

«27  Congressional  Globe  1693. 
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lie  justice  —  just  politically,  just  to  all  the  states,  and  just,  above  all, 
to  the  manhood  of  our  country/'6  This  was  not  a  proposal  of  legisla- 
tion for  the  benefit  of  a  class,  "for  here  is  one  where  four-fifths  of  all 
the  people  are  directly  and  all  the  rest  indirectly,  interested."  6  He 
thought  the  measure  was  authorized  by  the  constitutional  provision 
empowering  Congress  to  dispose  of,  and  make  all  needful  rules  and 
regulations  respecting,  the  territory  or  other  property  belonging  to  the 
United  States.  During  and  since  1850,  he  said,  more  than  twenty- 
five  million  acres  of  land  had  been  granted  to  ten  states  and  one  terri- 
tory to  aid  in  the  construction  of  more  than  fifty  railroads  Down  to 
June  30,  1857,  Congress  had  ungrudgingly  donated  to  different  states 
and  territories  more  than  sixty-seven  million  acres  for  schools  and 
universities.7  If  such  donations  were  constitutional  as  to  the  states  in 
which  the  public  lands  were  found,  how  could  they  be  unconstitu- 
tional, he  asked,  merely  because  donations  went  to  other  than  those  in 
which  the  lands  were  located? ' 

The  measure  passed  the  House  of  Representatives  by  a  bare  major- 
ity, without  the  reporting  of  any  clear  constitutional  arguments  in 
opposition.  A  member  of  the  Senate  quoted  in  full  the  Pierce  veto 
of  the  bill  to  grant  lands  to  the  states  for  the  benefit  of  indigent  insane 
persons,  and  rephrased  the  same  arguments.9  Another  senator  said: 

If  we  give  lands  to  states  for  colleges  and  extend  to  them  the  frank- 
ing privilege,  how  long  will  it  be  before  they  will  ask  for  every  object, 
and  come  to  rely  entirely  upon  the  general  government  even  for  the 
expenses  of  their  own,  until  they  have  become  so  dependent  on  the 
national  Treasury  that  they  will  have  but  a  shadow  of  sovereignty  left, 
and  be  mere  suppliants  at  the  doors  of  Congress  for  anything  that  the 
general  government  may  have  at  its  disposal?  1( 

The  bill  passed  the  Senate,  but  it  was  vetoed  by  President  James 
Buchanan."  He  deemed  the  bill  both  inexpedient  and  unconstitu- 
tional. As  to  constitutionality,  he  assumed  as  "undeniable"  the 
proposition  "that  Congress  does  not  possess  the  power  to  appropriate 
money  in  the  Treasury,  raised  by  taxes  on  the  people  of  the  United 
States,  for  the  purpose  of  educating  the  people  of  the  respective 
states."  tt  Should  Congress  exercise  such  a  power,  he  contended,  the 

•Ibid.,  p.  1692.  •Ibid.t  p.  1695.  'Ibid.,  p.  1696. 

•/fciU,  p.  1696.  *28  Congressional  Globe  714-717. 

"Ibid.,  p.  717.    For  additional  constitutional  argument  fee  ibid.,  pp.  851-S57. 

11  Messages  and  Papers  of  the  Presidents,  VII,  3074.  "Ibid.,  p.  5078. 
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result  would  be  the  destruction  of  barriers  carefully  constructed  in 
the  Constitution  to  separate  state  from  federal  authority.  The  col- 
lection by  the  federal  government  of  revenue  for  the  use  of  the  states 
as  well  as  the  federal  government  "would  be  an  actual  consolidation 
of  the  federal  and  state  governments  so  far  as  the  great  taxing  and 
money  power  is  concerned,  and  constitute  a  sort  of  partnership  be- 
tween the  two  in  the  Treasury  of  the  United  States,  equally  ruinous 
to  both/' » 

He  contended  that  the  constitutional  authorization  to  dispose  ot 
the  property  of  the  United  States  did  not  include  the  power  to  give 
the  land  away.  To  show  the  true  intent  of  the  provision,  he 
quoted  from  Chief  Justice  Taney's  opinion  in  the  Dred  Scott  case. 
He  admitted  that  Congress  had  in  numerous  instances  granted  land 
for  the  purposes  of  education.  But  these  grants,  he  said,  had  been 
chiefly  made  to  the  new  states  as  they  successively  entered  the  Union 
and  consisted  at  first  of  one  section  and  afterward  of  two  sections  of 
the  public  land  in  each  township  for  the  use  of  schools,  as  well  as  of 
additional  sections  for  a  state  university.  Such  grants  were  not,  in  his 
opinion,  a  violation  of  the  Constitution.  He  justified  them  as  specu- 
lation by  the  federal  government  for  the  purpose  of  enhancing  the 
value  of  adjacent  land  still  owned  by  the  government.  On  the  other 
hand,  he  said,  no  one  would  contend  that  donations  of  land  to  all  the 
states  of  the  Union  for  the  erection  of  colleges  within  the  limits  of 
each  could  be  embraced  by  this  principle.  It  could  not  be  pretended 
that  an  agricultural  college  in  New  York  or  Virginia  would  aid  the 
settlement  or  facilitate  the  sale  of  public  lands  in  Minnesota  or 
California. 

The  agricultural  college  bill  was  not  passed  over  the  President's 
veto.  In  June,  1860,  he  applied  the  same  constitutional  arguments 
in  a  veto  message  on  a  homestead  bill.u  This  bill  proposed  to  give, 
for  a  mere  twenty-five  cents  an  acre,  homesteads  of  one  hundred  and 
sixty  acres  to  persons  residing  thereon  for  five  years.  It  ceded  to  states 
public  lands  within  their  respective  limits  which  had  been  subject  to 
sale  at  private  entry  and  remained  unsold  after  the  lapse  of  thirty 
years.  The  latter  provision  was  an  outright  donation,  and  the  charge 
of  twenty-five  cents  an  acre  was  so  low  that  the  grant  of  homesteads 
was  virtually  in  the  same  class.  Buchanan  quoted  fiom  his  earlier 
veto  message  to  justify  his  contention  that  Congress  had  no  power  to 
donate  land  either  to  individuals  or  to  states.  The  bill  was  not  passed 

»lbid.t  p.  8078.  "Ibid.,  p 
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over  the  veto,  but  Buchanan's  attitude  provided  a  foe  al  point  of  attack 
on  the  policies  of  his  administration  and  helped  drive  the  advocates 
of  free  homesteads  into  the  ranks  of  the  Republican  party. 

THE  CIVIL-WAR  MEASURES 

Early  in  the  first  regular  session  of  the  first  Republican  Congress 
new  homestead  and  agricultural  college  bills  were  introduced,  and 
also  a  bill  to  establish  a  Department  of  Agriculture.  The  new  part) 
was  pledged  to  the  support  of  agriculture,  and  southern  oppositior 
had  largely  withdrawn  by  way  of  secession.  All  three  measures  wen 
passed  in  spite  of  preoccupation  with  the  war. 

The  Department  of  Agriculture  bill  was  the  first  enacted,  perhaps 
in  part  because  of  the  impetus  which  it  received  through  the  first 
annual  message  of  President  Lincoln. 

Agriculture,  confessedly  the  largest  interest  of  the  nation,  has  not  a 
department  nor  a  bureau,  but  a  clerkship  only,  assigned  to  it  in  the 
government.  While  it  is  fortunate  that  this  great  interest  is  so 
independent  in  its  nature  as  not  to  have  demanded  and  extorted  more 
from  the  government,  I  respectfully  ask  Congress  to  consider  whether 
something  more  cannot  be  given  voluntarily  with  general  advantage. 

Annual  reports  exhibiting  the  condition  of  our  agriculture,  com- 
merce, and  manufactures  would  present  a  fund  of  information  of 
great  practical  value  to  the  country.  While  I  make  no  suggestion  as 
to  details,  I  venture  the  opinion  that  an  agricultural  and  statistical 
bureau  might  profitably  be  organized.1* 

The  clerkship  mentioned  by  the  President  had  a  long  history. 
American  consuls  and  other  representatives  abroad  had  long  taken  an 
interest  in  the  acquisition  of  seeds  and  cuttings  for  the  introduction 
of  new  plants  and  trees  into  the  United  States.  In  1836,  the  commis- 
sioner of  patents  received  from  government  representatives  abroad  and 
from  others  considerable  quantities  of  seeds  and  plants,  which  he  dis- 
tributed to  farmers  throughout  the  country.  He  acted  without  gov- 
ernment authority  and  with  no  aid  except  the  use  of  the  franks  of 
congressmen  who  were  his  personal  friends.  He  urged,  however,  that 
the  government  should  officially  take  up  the  work  of  aiding  agricul- 
ture in  this  and  other  ways.  In  1839,  Congress  made  its  first  appro- 
priation to  the  extent  of  one  thousand  dollars  for  the  purpose  of  col- 
lecting  and  distributing  seeds,  prosecuting  agricultural  investigations, 
and  procuring  agricultural  statistics.  The  work  was  to  be  done  undei 

*  Ibid.,  pp.  S253-3254. 
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the  commissioner  of  patents,  who  at  that  time  was  an  official  of  the 
Department  of  State.  The  work  expanded  steadily  and  new  and 
larger  appropriations  were  made.  When,  in  1849,  the  Patent  Office 
was  transferred  to  the  newly  established  Department  of  the  Interior, 
the  work  was  further  expanded.1*  By  1862,  when  the  independent 
agency  was  created,  some  sixty  thousand  dollars  a  year  was  being  speni 
on  agriculture. 

One  or  more  bills  to  provide  for  a  Bureau  of  Agriculture  in  the  In- 
terior Department  were  introduced  in  the  House  of  Representatives. 
The  committee  on  agriculture,  to  which  they  weie  referred,  reported 
instead  a  bill  to  establish  a  Department  of  Agriculture.  The  depart- 
ment was  to  be  headed,  not  by  a  secretary,  but  by  a  commissioner,  and 
tvas  clearly  intended,  for  a  time  at  least,  to  occupy  a  subordinate  status 
with  reference  to  the  other  departments  of  the  government.  No  addi- 
tional appropriation  was  to  be  made  beyond  the  sixty  thousand 
dollars  already  being  allocated  annually  to  agricultural  work. 

The  report  of  the  committee  said  that  the  establishment  of  an  agricul- 
tural bureau  or  department  had  been  discussed  more  or  less  for  the 
last  twenty  years.  It  noted  the  recommendation  of  President  Taylor 
for  the  establishment  of  an  agricultural  bureau  to  be  connected  with 
the  Department  of  the  Interior 17  and  quoted  the  recommendation  of 
President  Lincoln  set  forth  above.  It  quoted  also  a  recommendation 
in  the  current  report  of  the  Secretary  of  the  Interior  for  the  creation 
of  an  agricultural  bureau. 

The  committee  remarked  that  farmers  were  numerous  and  were 
worthy  and  had  votes,  and  for  this  reason  had  had  much  eulogistic 
language  bestowed  upon  them  by  public  men;  but  that  "soft  words 
butter  no  parsnips."  Many  pleasing  things  had  been  said  about 
fanners,  but  very  little  had  been  done  for  them.  A  small  appropri- 
ation for  the  distribution  of  seeds  and  plants  was,  indeed,  made  annu- 
ally, but  it  was  placed  under  the  supervision  ol  the  commissioner  of 
patents,  whose  leading  and  engrossing  business  was  in  another  direc- 
tion. The  work  of  agriculture  had  been  tolerated  rather  than  fostered, 
and  had  suffered  often  from  neglect  and  mismanagement.  The  com- 
mittee proposed  to  rescue  the  work  from  undeserved  subordinate 
obscurity  and  from  hurtful  mismanagement  by  transforming  it  from 

10  Charles  H.  Greathouse,  Historical  Sketch  of  the  United  States  Department  of  Agri- 
culture (1907),  pp.  8-9.  For  a  contemporary  study  of  the  department  see  John  M.  Gau« 
and  Leon  O.  Wolcott,  Public  Administration  and  the  United  States  Department  ol 
Agriculture  (1940). 

17  Sec  Messages  and  Papers  of  the  Presidents,  VI,  2556. 
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a  clerkship  to  the  grade  of  commissioner,  and  by  attaching  to  it  a 
salary  which  should  command  talent  and  integrity  above  mediocrity 
and  above  suspicion.  It  proposed  to  develop  the  new  department 
into  an  instrument  for  the  collection  of  a  wide  variety  of  information 
needed  by  the  farmers  of  the  country." 

The  bill  passed  the  House  of  Representatives  with  but  little  debate. 
In  the  Senate  attempts  were  made,  on  the  one  hand,  to  expand  the 
functions  of  the  proposed  department  beyond  those  provided  for  in 
the  bill  and,  on  the  other  hand,  to  restrict  it  to  a  mere  bureau  in  the 
Department  of  the  Interior.  Senators  supporting  the  measure  in  the 
form  in  which  it  came  from  the  House  of  Representatives  urged  its 
adoption  as  an  obligation  owed  to  farmers,  and  showed  that  it  had  the 
support  of  the  national  agricultural  societies.  Senator  John  P.  Hale, 
of  New  Hampshire,  an  opponent  of  the  bill,  remarked  that 

the  great  anxiety  to  have  agriculture  elevated  to  a  department  of  this 
government,  and  finally  to  a  seat  in  the  cabinet,  for  that  is  what  it  looks 
to,  does  not  come  from  the  men  of  whom  my  excellent  friend  from 
Rhode  Island  speaks,  that  lean  upon  their  plow  handles;  but  it  comes 
from  the  men  who  want  them  to  take  their  hands  oil  the  plow  handle 
and  vote  for  them  at  the  ballot-box,  ...  If  the  genius  of  agriculture 
could  be  impersonated  and  could  come  here  today,  its  prayer  to  the 
American  Congress  would  be,  "for  God's  sake,  let  us  alone/'  ...  If  you 
make  a  separate  department  of  this,  you  will  have  it  with  a  cabinet 
minister  before  long.  Go  into  the  President's  room  in  this  Capitol 
and  you  will  see  painted  upon  the  walls,  first  Washington,  and  then 
on  the  panels  around  five  heads  of  departments,  a  part  ot  whom  only 
constituted  his  cabinet.  Now  there  are  seven  heads  of  departments, 
with  places  in  the  cabinet.  The  Navy  Department  and  the  Depart- 
ment of  the  Interior  have  been  created  since  the  administration  of 
Washington,  other  heads  of  existing  departments  have  taken  place  in 
the  cabinet,  increasing  it  from  three  to  seven,  and  this  agricultural 
department  will  soon  furnish  another.  Such  is  the  growth  of  the 
cabinet.  ...  I  think  the  time  is  inopportune  for  creating  a  new  depart- 
ment of  this  government.  I  think  it  had  better  remain  as  it  is." 

Senator  Edgar  Cowan,  of  Pennsylvania,  challenged  the  bill  on  con 
stitutional  grounds.  He  outlined  his  philosophy  of  government  as 
follows:  "That  the  various  departments  of  industry  only  desire  from 
the  government  to  be  let  alone;  that  the  true  governmental  function 

M  For  the  report  see  S2  Congressional  Globe  855  856. 
Congressional  Globe  2014. 
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is  to  protect  the  people,  furnish  to  them  security  in  their  lives,  theii 
liberty,  and  their  property,  so  that  every  man  may  have  what  he  earns 
and  may  be  enabled  to  keep  it  after  he  has  got  it;  and  the  less  govern- 
ment meddles  with  it  the  better."  "  He  found  in  the  Constitution 
the  power  "to  promote  the  progress  of  science  and  useful  arts,"  but 
only  by  the  method  of  "securing  for  limited  times  to  authors  and  in- 
ventors the  exclusive  right  to  their  respective  writings  and  discov- 
eries." He  quoted  Story's  Commentaries  to  show  that  the  Constitu- 
tional Convention  had  rejected  a  provision  authorizing  Congress  "to 
establish  public  institutions,  rewards,  and  immunities  for  the  promo- 
tion of  agriculture,  commerce,  and  manufactures."  ** 

The  situation  was  such,  however,  that  it  was  hard  to  make  effective 
the  argument  against  the  constitutionality  of  the  bill.  It  could  not  be 
said  that  the  Constitution  forbade  the  placement  of  a  representative 
of  agriculture  in  the  cabinet,  since  the  Constitution  made  no  mention 
of  the  cabinet  as  such.  Furthermore,  even  though  the  sponsors  of 
the  bill  may  have  looked  forward  to  the  time  when  the  head  of  the 
Department  of  Agriculture  would  enter  the  cabinet,  they  had  no  ex- 
pectation of  his  doing  so  immediately  since  they  gave  the  head  the 
rank  only  of  commissioner.  It  was  hard  to  attack  the  bill  on  the 
ground  of  unconstitutional  expenditures,  because,  whatever  the  intent 
as  to  the  future,  it  provided  for  no  immediate  increase  in  expendi- 
tures. Few  senators  were  willing  to  agree  that  the  appropriation 
gradually  built  up  from  one  thousand  dollars  to  sixty  thousand 
dollars  for  the  distribution  of  seeds  to  farmers  and  for  related  pur- 
poses had  been  made  year  after  year  in  violation  of  the  Constitution. 

Because  of  the  difficulty  of  presenting  effective  constitutional  argu- 
ments, senators  who  were  unwilling  to  go  beyond  the  establishment 
of  a  Bureau  of  Agriculture  in  the  Department  of  the  Interior  had  to 
rely  largely  on  arguments  from  expediency.  Senator  Fessenden,  who 
favored  such  a  bureau,  discussed  probable  developments  as  follows: 

A  head  of  a  bureau  is  nobody  without  clerks,  and  he  must  have  a 
certain  number.  Then  we  shall  find  that  there  are  new  experiments 
to  be  tried.  We  shall  have  recommendations  at  once  for  a  little  more 
science  here  and  a  little  more  science  there,  and  that  costs  money, 
In  the  first  place,  we  must  have  the  scientific  men,  and  then  we  must 
have  money  for  the  experiments.  Thus  it  will  go  on;  it  i$  only  a 

*lbid.,  p.  2015. 

"See  Joseph  Story,  Comm^ntorfct  on  the  Constitution  of  th*  United  State*  (3  vola. 
1833),  III.  sec.  1150,  pp.  50-51. 
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question  of  time.  If  we  begin  with  a  department,  what  is  the  head  ol 
a  department  without  bureaus  and  without  clerks?  Nobody.  The 
thing  enlarges;  and  my  word  for  it,  it  will  not  be  many  years  before 
a  similar  proposition  to  that  of  the  honorable  senator  from  Indiana 
will  be  adopted  or  strongly  urged  —  a  department  with  bureaus,  and, 
necessarily,  clerks;  and  we  shall  have  a  hundred  clerks  in  that  depart- 
ment, too." 

The  bill  to  establish  a  Department  of  Agriculture  was  passed  in 
spite  of  the  opposition  and  was  approved  on  May  15,  1862.**  The  be- 
ginning of  the  fulfillment  of  Senator  Fessenden's  prophecy  was  indi- 
cated the  following  year,  when  appropriations  for  agriculture  were 
made  to  the  extent  of  $118,000,**  nearly  twice  the  amount  appropri- 
ated in  any  year  before  the  establishment  of  the  department. 

Before  continuing  with  the  story  of  the  expansion  of  the  Depart- 
ment of  Agriculture,  it  is  well  to  turn  to  the  other  two  agricultural 
measures  enacted  in  1862.  The  Homestead  Act,  called  ''An  act  to 
secure  homesteads  to  actual  settlers  on  the  public  domain,"  M  re- 
sembled the  measure  vetoed  by  President  Buchanan.  In  spite  of  the 
constitutional  arguments  hitherto  made  by  the  former  President,  the 
new  Congress  paid  little  or  no  attention  to  constitutional  questions. 
The  debate  was  brief,  and  the  opposition  concerned  itself  largely 
with  questions  of  expediency,  such  as  the  curtailment  of  federal 
revenue  by  giving  away  public  lands  instead  of  selling  them,  and  the 
failure  to  discriminate  adequately  in  favor  of  persons  who  had  ren- 
dered military  service  to  the  United  States.  Special  concessions  were 
made  in  the  act  to  soldiers  and  their  families. 

An  important  purpose  of  the  act,  as  indicated  by  the  title,  was  to 
transfer  ownership  of  public  land  to  actual  settlers  rather  than  to 
speculators  who,  without  improving  it,  might  hold  it  for  sale  in  later 
years  after  increases  in  value.  Homesteads  of  one  hundred  and  sixty 
acres  each  could  be  secured  by  residence  on  the  land  for  a  period  of 
five  years  and  by  the  payment  of  small  fees.  A  way  was  left  open  to 
large-scale  ownership,  however,  in  that  homesteaders  could  secure 
immediate  possession  by  the  payment  of  the  low  prices  per  acre 
hitherto  charged,  and  could  sell  the  land  thereafter  to  any  purchaser. 
Land  other  than  the  public  domain,  such  as  areas  taken  over  from 
Indians,  continued  to  be  offered  for  sale.  The  income  of  the  govern- 
ment from  the  sale  of  public  lands  continued  substantial  for  man) 

*  32  Congressional  Globe  2016. 

«  12  Stat.  387.  *  12  Stat.  682,  691.  •  12  Stat.  592. 
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years.  Extensive  grants  were  made  to  railroads,  furthermore,  which 
were  otten  consolidated  into  large  holdings  in  spite  of  the  efforts  of 
the  government  to  promote  landholding  by  actual  settlers. 

For  many  years,  in  spite  of  additional  legislation  and  varied  expe- 
dients, the  government  found  law  enforcement  difficult  with  reference 
to  the  public  domain.  People  having  no  legal  claim  to  land  settled 
upon  and  exploited  it.  Timber  and  minerals  in  tremendous  quan- 
tities were  stolen  outright.  There  being  little  public  sentiment 
against  such  exploitation,  prosecution  proved  difficult.  It  was  only 
after  most  of  the  valuable  land  had  passed  into  private  hands,  or  had 
been  set  aside  as  forest  reserves,  that  the  government  established  any- 
thing like  adequate  control." 

Congress  also  passed  an  agricultural  colleges  bill,"  similar  to  that 
vetoed  by  President  Buchanan.  The  measure,  approved  on  July  2, 
1862,  was  entitled  "An  act  donating  public  lands  to  the  several  states 
and  territories  which  may  provide  colleges  for  the  benefit  of  agricul- 
ture and  the  mechanic  arts,"  and  is  commonly  known  as  the  Morrill 
Act.  The  act  provided  for  the  apportionment  of  thirty  thousand 
acres  of  public  lands  to  each  state  for  each  senator  and  representative 
in  Congress  to  which  the  state  was  entitled  by  the  apportionment 
under  the  census  of  1860.  A  state  having  public  land  within  its 
borders  was  to  make  its  selection  from  such  land.  States  having  no 
public  land  within  their  borders  were  to  receive  scrip  from  the  federal 
government  which  could  be  sold  by  the  state  to  persons  wishing  to 
use  it  to  acquire  public  land  in  other  states.  The  proceeds  from  the 
sale  of  land  or  of  scrip  were  to  be  invested  in  state  or  federal  bonds." 
Only  the  income  from  the  funds  was  to  be  used.  The  states  accepting 
the  provisions  of  the  statute  were  to  use  the  income  for 

the  endowment,  support,  and  maintenance  of  at  least  one  college 
where  the  leading  object  shall  be,  without  excluding  other  scientific 
and  classical  studies,  and  including  military  tactics,  to  teach  such 
branches  of  learning  as  are  related  to  agriculture  and  the  mechanic 
arts,  in  such  manner  as  the  legislatures  of  the  states  may  respectively 
prescribe,  in  order  to  promote  the  liberal  and  practical  education 

"See,  for  example,  Benjamin  Horace  Hibbard,  A  History  of  the  Public  Land  Policies 
(1924);  Paul  Wallace  Gates,  "The  Homestead  Law  in  an  Incongruous  Land  System/' 
American  Historical  Review,  XLI  (July,  1936),  652-681;  Fred  A.  Shannon,  "The  Home- 
stead Act  and  the  Labor  Surplus,"  ibid.,  pp.  637-651.  See  alio  Homer  Cuminings  and 
Carl  McFarland,  Federal  Justice  (1937),  chapter  XIII. 

*  12  Seat.  503. 

•The  itatiute  used  the  word  "stocks"  in  place  of  "bonds.** 
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of  the  industrial  classes  in  the  several  pursuits  and  professions  in 
life." 

The  act  prescribed  few  details  as  to  the  administration  of  the  funds. 
Only  after  the  state  legislatures  had  assented  to  certain  conditions 
would  the  grants  be  available.  Diminutions  of  the  funds  were  to  be 
made  up  by  the  states.  The  act  included  no  requirement  that  the 
states  should  participate  in  expenditures  on  the  colleges,  but  provided 
that  no  portion  of  the  federal  funds  should  be  applied  to  buildings  — 
with  the  result  that  a  certain  amount  of  expense  was  inevitably  in- 
curred by  some  other  agency  than  the  federal  government.  Each 
college  must  make  an  annual  report,  sending  it  to  other  colleges  and 
to  the  Secretary  of  the  Interior.  The  governor  of  each  accepting 
state  must  make  an  annual  report  to  Congress  concerning  the  sale  of 
land  and  scrip  and  the  use  made  of  the  proceeds.  This  measure,  like 
the  Homestead  Act,  was  passed  by  both  houses  of  Congress  without 
any  comprehensive  discussion  of  constitutional  questions.  Many  of 
the  states  immediately  accepted  the  conditions  of  the  act,  and  made 
use  of  the  funds  either  in  connection  with  colleges  already  doing  a 
certain  amount  of  agricultural  work  or  in  connection  with  newly 
established  institutions." 

GROWTH  OF  THE  DEPARTMENT  OF  AGRICULTURE 

The  expansion  of  the  Department  of  Agriculture  fulfilled  pro- 
phecies. New  functions  and  personnel  were  added  and  annual  ap- 
propriations were  increased.  The  initial  appropriation  of  sixty 
thousand  dollars  in  1862  had  risen  by  1880  well  above  three  hundred 
thousand  dollars.  Additional  increases  were  allowed  in  succeeding 
years.  In  1876,  the  National  Grange  started  a  movement  to  give  the 
Department  of  Agriculture  full  status  as  an  executive  department  of 
the  government,  with  a  Secretary  who  would  join  the  heads  of  other 
departments  as  a  member  of  the  President's  cabinet.*1 

The  first  glimpse  of  success  in  advancing  the  status  of  the  depart- 
ment was  gained  in  February,  1881,  an  attempt  then  being  made  tc 
iccurc  a  two-thirds  vote  of  the  House  of  Representatives  necessary 
under  the  rules  to  permit  consideration  of  a  bill  for  the  purpose.  The 
chairman  of  the  committee  on  agriculture  opposed  the  bill,  prophesy- 

»  12  Stat.  504. 

*  For  one  of  the  many  accounts  of  agricultural  developments  see  Alfred  Charles  True 
A  History  of  Agricultural  Education  in  the  United  States,  1785-1925   (1929),  Part  III. 
•Solon  J.  Buck,  The  Granger  Movement  (1913),  pp.  117-118. 
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ing  that  if  it  was  enacted  into  law,  the  department  would  become  a 
political  engine  rather  than  a  department  of  the  government  intended 
to  foster  and  promote  the  interests  of  agriculture.  He  held  that  there 
was  absolutely  no  warrant  in  the  Constitution  for  the  creation  of  an 
executive  department  of  that  character."  Friends  of  the  measure 
declared  that  the  bill  violated  no  provision  of  the  Constitution  and 
pointed  to  the  "necessary-and-proper"  clause  as  sufficient  justification. 
Action  on  the  measure  had  to  be  suspended,  however,  because  of 
failure  to  secure  the  necessary  two-thirds  vote  to  authorize  consider- 
ation. 

From  1881  until  1889,  when  success  was  finally  achieved,  bills  to 
advance  the  status  of  the  Department  of  Agriculture  were  before  Con- 
gress in  some  form,  and  were  considered  either  in  committee  or  on 
the  floor.  Decision  was  complicated  by  the  efforts  of  groups  of  legis- 
lators to  secure  departmental  organization  for  other  interests  than 
agriculture.  A  Department  of  Industry,  or  of  Industries,  was  pro- 
posed many  times.  It  was  to  include  bureaus  representing  agricul- 
ture and  commerce,  and  provision  for  a  labor  bureau  was  subse- 
quently added.  No  such  department  was  created,  but  labor  interests 
secured  independent  action.  The  Knights  of  Labor  had  been  instru- 
mental in  the  creation  of  labor  bureaus  in  each  of  many  states,  to 
collect  statistics  and  perform  other  functions  in  the  interest  of  labor.* 
The  organization  now  sought  the  creation  of  a  Department  of  Labor 
in  the  federal  government.  In  1884,  it  succeeded  in  securing  the 
establishment  of  a  bureau  in  the  Department  of  the  Interior.**  Not 
content  with  a  mere  bureau,  the  interests  involved  continued  agitation 
until  1888,  when  a  Department  of  Labor  comparable  to  the  existing 
Department  of  Agriculture  was  established."  It  was  headed  by  a  com- 
missioner. Its  status  was  comparable  to  that  of  a  bureau  except  for 
the  fact  that  it  was  responsible  to  no  department. 

The  several  efforts  to  merge  governmental  organization  for  agricul- 
ture with  that  for  laboi  and  commerce  having  failed,  the  agricultural 
group  continued  its  independent  struggle  to  secure  full-fledged  depart- 
ment status  for  the  Department  of  Agriculture.  In  1889,  a  bill  was 
passed  making  it  an  executive  department  headed  by  a  Secretary." 
The  Secretary  of  Agriculture  received  a  place  in  the  cabinet  along 
with  the  heads  of  the  other  major  departments, 

"11  Congressional  Record  ISIS. 

"Terence  V.  Powdcrly,  Thirty  Years  •/  Labor   (1890),  pp.  313-31*. 

"23  Stat.  60.  "25  Stat.  182.  "25  Stat.  659. 
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FUNDS  FOR  AGRICULTURAL  EDUCATION 

Persons  critical  of  the  original  grants  of  land  to  the  states  for  the 
establishment  of  agricultural  colleges,  on  the  ground  that  the  original 
expenditure  would  be  but  the  beginning,  proved  to  have  been  sound 
in  their  reasoning.  The  next  important  step  in  that  direction  was 
taken  in  1887.  Congress  then  passed  the  Hatch  Act  for  the  establish- 
ment and  maintenance  of  agricultural  experiment  stations  in  connec- 
tion with  the  agricultural  colleges."  The  experiment  stations  were 
provided  for  "in  order  to  aid  in  acquiring  and  diffusing  among  the 
people  of  the  United  States  useful  and  practical  information  on  sub- 
jects connected  with  agriculture,  and  to  promote  scientific  investiga- 
tions and  experiments  respecting  the  principles  and  applications  of 
agricultural  science."  Senate  debate  on  the  bill  revealed  opposition 
all  the  way  from  the  position  of  persons  who  thought  that  the  original 
establishment  of  the  Department  of  Agriculture  had  been  unconstitu- 
tional down  to  mere  objections  with  reference  to  detailed  features  of 
die  bill.  Senator  John  J.  Ingalls,  of  Kansas,  characterized  the  bill  as 

one  of  that  great  category  of  measures  which  have  been  presented 
to  us  in  times  past  in  obedience  rather  to  the  clamor  of  a  certain 
select  class  of  self-constituted  reformers  of  all  the  institutions  of  the 
earth,  and  it  is  based  upon  an  entirely  mistaken  apprehension  of 
the  theory  of  this  government.  It  illustrates  the  tendency  of  this 
class  of  agitators  to  demand  the  continual  interposition  of  the  national 
government  in  state  and  local  and  domestic  affairs,  with  the  result, 
as  I  believe,  of  absolutely  destroying  the  independence  and  freedom 
of  individual  conduct,  and  subverting  the  theory  on  which  the 
government  is  based  and  in  the  conduct  of  which  hitherto  it  has 
readied  such  great  results.** 

He  objected  especially  to  a  provision  "that  in  order  to  secure,  as 
far  as  practicable,  uniformity  of  methods  and  results  in  the  work  of  such 
stations,"  it  was  to  be  the  duty  of  the  United  States  commissioner  of 
agriculture  to  provide  forms  for  tabulating  and  reporting  results  and 
in  other  ways  to  give  aid  to  the  experiment  stations.  This  looked  to 
the  senator  like  the  beginning  of  coercion  by  the  general  government 
over  colleges  which  existed  as  state  institutions.  He  had  no  objec- 
tions to  making  appropriations  to  assist  agricultural  experiment 

91 24  Stat.  440.  The  funds  appropriated  were  to  be  paid  out  of  money  in  the  Treasury 
proceeding  from  the  sale  of  public  lands. 

"  IS  Congressional  Record  723-724.  For  the  same  argument  by  Joseph  R.  Hawley,  oi 
Connecticut,  see  ibid.,  pp.  722-723,  728-729. 
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stations  in  the  several  states,  but  he  insisted  that  the  federal  govern- 
ment relinquish  control  over  the  funds  appropriated,  as  the  original 
grants  of  land  for  agricultural  colleges  had  been  made  without  any 
right  whatever  of  federal  control  except  in  the  matter  of  restrictions 
laid  upon  the  states  in  connection  with  their  acceptance  of  the  grant. 
Senator  George  G.  Vest,  of  Missouri,  declared  that  there  was  "no 
power  to  grant  money  in  the  Treasury  for  the  purposes  of  education 
in  the  states,  whether  it  be  agricultural  education  or  education  in  its 
general  features/'  *  He  asserted  that  some  of  the  best  lawyers  in  the 
United  States  had  doubted  the  constitutionality  of  the  establishment 
of  the  Department  of  Agriculture.4* 

The  Senate  faced  a  dilemma  in  the  matter  of  control.  It  wished 
to  avoid  trespassing  beyond  the  constitutional  line  of  jurisdiction  of 
the  federal  government.  Yet,  if  federal  funds  were  to  be  appropri- 
ated in  large  amounts,  it  was  the  duty  of  Congress  to  see  that  the  funds 
were  not  misused.  The  bill  as  passed  was  apparently  a  compromise 
worked  out  in  the  light  of  the  two  seemingly  conflicting  obligations. 
One  section  of  the  act  provided  "that  nothing  in  this  act  shall  be  con- 
strued to  impair  or  modify  the  legal  relation  existing  between  any  of 
the  said  colleges  and  the  government  of  the  states  or  territories  in 
which  they  are  respectively  located."  The  section  requiring  the  com- 
missioner of  agriculture  to  take  certain  steps  to  promote  the  purposes 
of  the  act  was  retained.  He  was  given  no  power  of  direct  coercion, 
however;  and,  although  each  station  was  required  to  make  to  him  as 
well  as  to  the  Secretary  of  the  Treasury  an  annual  report  of  its  opera- 
tions, including  a  statement  of  receipts  and  expenditures,  he  was  not 
empowered  to  question  the  expenditures  that  were  made.  The  states 
were  in  full  control  after  they  had  assented  to  the  purposes  of  the 
grant  and  after  the  appropriations  had  been  made.  In  the  way  of 
coercion  the  federal  government  retained  only  the  power  to  refuse 
the  annual  appropriations  in  succeeding  years. 

Yet,  in  spite  of  the  limited  degree  of  supervision  to  be  exercised  by 
the  federal  government,  it  was  greater  than  any  provided  for  by  the 
Morrill  Act  under  which  the  land-grant  colleges  were  established.  In 
1906,  a  new  measure,  known  as  the  Adams  Act,  added  to  the  annual 
expenditures  on  the  experiment  stations.  This  measure  extended 
federal  control,  limited  the  types  of  research  to  be  done,  and  placed  in 
the  hands  of  rhe  Secretary  of  Agriculture  responsibility  for  the  proper 

»/&!<*„  p.  726. 
*Ibid.,  p.  727. 
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administration  of  the  law.*1  The  development  was  along  a  line  that 
has  come  to  seem  inevitable.  If  the  federal  government  is  to  make 
huge  expenditures  in  the  states  for  agricultural  and  other  purposes,  it 
may  be  expected  to  insist  more  and  more  on  the  right  to  supervise 
the  use  of  the  funds  appropriated,  even  though  in  doing  so  it  appears 
to  encroach  upon  a  governmental  area  hitherto  thought  to  be  within 
the  exclusive  jurisdiction  of  the  states. 

In  1890,  Congress  added  to  the  annual  expenditures  of  the  federal 
government  on  the  agricultural  colleges  through  what  was  known  as 
the  second  Morrill  Act.4*  Each  state  was  to  receive  fifteen  thousand 
dollars  for  the  first  year  covered  and  that  amount  plus  an  additional 
thousand  dollars  each  year  thereafter  until  a  total  yearly  appropri- 
ation of  twenty-five  thousand  dollars  was  reached.  The  payments 
were  to  be  made  out  of  money  in  the  Treasury  not  otherwise  appro- 
priated, "arising  from  the  sale  of  public  lands."  It  defined  more  fully 
and  more  narrowly  the  character  of  the  education  on  which  the  money 
might  be  spent,  thereby  giving  rise  to  fears  that  the  federal  govern- 
ment was  encroaching  on  the  power  of  the  states  to  control  educa- 
tion. "If  the  desire  is  to  aid  the  agricultural  colleges  of  the  states," 
said  Senator  Reagan,  "I  have  no  objection  to  the  appropriation  pro- 
posed, but  if  the  object  is  to  make  a  pretext  for  taking  the  control  and 
supervision  of  that  education  away  from  the  states,  then  I  think  it  is 
very  seriously  objectionable."  "  Senator  John  C.  Morgan,  of  Alabama, 
thought  certain  features  of  the  bill  implied  that  Congress  was  to  take 
control  of  education  in  the  states  where  the  colleges  were  situated  and 
that  the  schools  were  to  be  regulated  by  administrative  procedures 
prescribed  by  Congress.  He  said: 

I  do  not  believe  in  the  Congress  of  the  United  States  undertaking 
the  scheme  of  educating  the  young  men  of  this  country,  but  I  do 
believe,  and  I  believe  heartily  and  earnestly,  in  complying  with 
the  great  trust  under  which  the  public  lands  are  held  under  the 
deeds  of  conveyance  to  the  government  of  the  United  States  for  the 
benefit  of  the  states  by  placing  these  funds  in  the  control  of  the  states 
and  letting  them  regulate  education  according  to  their  best  judg- 
ment.44 

Senators  discussed  here,  as  they  had  done  in  connection  with  other 
educational  measures  not  directly  connected  with  agriculture,  the 

41 54  Stat.  65.    For  the  Purnell  Act  of  1925,  adding  further  to  the  funds  allotted  to  the 
experiment  stations,  see  45  Stat.  970. 
-26  Stat.  417. 
"21  Congressional  Record  6086.    See  also  p.  6355.  «/Wd.f  p.  6558. 
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problem  of  differentiating  between  funds  in  the  Treasury  derived 
from  the  sale  of  public  lands  and  funds  coming  from  taxation  and 
other  sources.  The  issue  in  connection  with  this  measure  was  not 
clearly  stated.  Yet  it  is  evident  that  Congress  felt  a  greater  freedom 
in  making  use  of  funds  arising  from  the  sale  of  public  lands  than  of 
funds  arising  from  taxation.  It  was  in  part,  no  doubt,  for  this  reason 
that  the  source  of  the  funds  was  emphasized.45 

In  the  House  of  Representatives,  one  member,  in  lieu  of  an  address 
on  the  subject,  had  printed  in  the  Congressional  Record  President 
Buchanan's  veto  message  of  February  24,  1859,  in  which  he  held  a  land- 
grant  colleges  bill  both  unconstitutional  and  inexpedient.4*  Another 
representative  apparently  sought  to  show  that  no  constitutional  ques- 
tion was  involved  in  the  new  measure  by  reprinting  the  first  Morrill 
Act  and  the  Agricultural  Experiment  Station  Act.  "How  is  there  any 
question  of  constitutionality  involved?0  he  asked.  "How  does  there 
arise  any  question  as  to  the  propriety  of  this  general  policy?  The  acts 
referred  to  have  already  been  passed;  these  colleges  and  agricultural 
stations  have  been  established/' " 

The  act  as  passed  contained  one  rigid  restriction.  No  money  could 
be  paid  to  any  state  which  failed  to  provide  the  education  in  question 
to  any  person  on  account  of  race,  although  such  education  might  be 
provided  in  separate  institutions.  The  Secretary  of  the  Interior  was 
made  responsible  for  enforcing  this  condition.  As  under  the  first 
Morrill  Act,  none  of  the  money  appropriated  could  be  spent  on  build- 
ings. The  states  must  accept  the  terms  of  the  act  before  receiving  the 
money  and,  furthermore,  must  replace  funds  found  to  have  been  mis- 
applied. The  federal  government,  however,  established  no  extensive 
machinery  of  administration  or  of  inspection  for  the  control  of  the 
use  of  the  funds.  Apart  from  dealing  with  gross  abuses,  administra- 
tion remained  in  the  educational  institutions  themselves.  Even  in 
later  years  with  the  addition  of  further  appropriations,  when  money 
from  the  sale  of  public  lands  was  no  longer  available  to  meet  the 
payments,48  the  federal  government  exercised  more  restraint  upon 
itself  as  to  the  control  of  general  educational  institutions  than  in  con- 
nection with  obviously  professional  organizations  such  as  the  agricul- 
tural experiment  stations.  The  gradual  drift,  however,  in  education 

«  See  ibid.,  pp.  6340-6341,  8839. 

~lbid.t  pp.  8832-8833. 

*  Congressman  James  H.  Blount,  of  Georgia,  ibid.,  pp.  8838-8899. 

-See  SI  Stat.  179;  49  Stat.  436. 
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as  elsewhere,  was   the  infiltration  of  federal   policy  into  activities 
financed  by  the  federal  government. 

As  for  expenditures  on  the  Department  of  Agriculture,  they  con- 
tinued to  increase  until  the  department  became  the  largest  in  the  gov- 
ernment. Although  the  Supreme  Court  did  not  pass  directly  upon 
the  constitutionality  of  such  appropriations,  the  long-established  cus- 
tom, coupled  with  more  recent  constitutional  interpretations  in  other 
fields,  has  resulted  in  general  acceptance  of  the  belief  that  the  making 
of  such  expenditures  does  not  violate  the  Constitution.4* 

*For  iccent  decisions  as  to  the  power  of  the  federal  government  over  agriculture  sec 
chapter  37. 
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CONTROL  OF  RAILROADS 


ALTHOUGH  THE  HISTORY  OF  RAILROADS  in  the  United  States  between 
1860  and  1900  is  constitutional  history  only  to  a  limited  degree,  it 
involves  a  great  variety  of  interrelated  constitutional  questions.  The 
following,  in  brief  enumeration,  are  some  of  the  factors  involved. 
The  many  important  statutes  dealing  with  railroads  represented  a 
sweeping  expansion  of  the  exercise  of  legislative  power  by  Congress. 
The  enactment  of  such  measures  accustomed  Congress  and  the  people 
to  a  regime  wherein  Congress  exercised  authority  over  fields  of  indus- 
trial and  commercial  enterprise.  By  chartering  companies,  making 
grants  of  land,  and  lending  money,  Congress  stimulated  the  construc- 
tion of  railroads,  and,  in  seeking  to  protect  the  interests  of  the  public 
in  railroads  built  partly  by  means  of  public  credit,  it  sought  to  exer- 
cise over  such  railroads  control  broader  in  scope  than  that  then  exer- 
cised over  other  railroads.  In  doing  so  it  accumulated  a  body  of  ex- 
perience preparatory  to  the  exercise  of  general  regulatory  powers. 
For  the  first  time  since  the  lapsing  of  the  charter  of  the  second  Bank 
of  the  United  States,  in  1836,  the  government  competed  for  power 
with  corporations  able  effectively  to  challenge  its  authority. 

The  extent  of  permissible  governmental  interference  with  private 
property  gave  rise  to  argument  in  Congress  and  state  legislatures  and 
in  state  and  federal  courts.  The  attitudes  of  the  times  were  predom- 
inantly laissez-faire.  The  chaos  of  a  changing  order  and  the  abuses 
perpetrated  by  buccaneering  businessmen  provoked  demands  for  gov- 
ernmental control.  By  contrast  the  courts  began  to  broaden  the  in- 
terpretation of  "due  process  of  law"  in  order  to  protect  private  prop- 
erty against  what  many  judges  and  other  persons  regarded  as  unde- 
sirable governmental  interference.  The  concept  of  "business  affected 
with  a  public  interest"  was  established  in  American  constitutional 
law  to  justify  price  control  in  exceptional  fields  only,  just  as  the  doc- 
r.rine  of  police  power,  heretofore  described,  was  developed  to  justify 
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other  types  of  regulation  as  exceptions  from  the  principle  that  busi- 
ness was,  in  general,  to  be  left  unhampered  by  government.  Legis- 
latures and  courts  wrestled  with  the  question  of  the  extent  of  state 
power  over  railroad  business  which  extended  beyond  the  lines  of  the 
regulating  state;  the  courts  so  hedged  that  power  as  to  render  the 
states  virtually  impotent  as  to  interstate  business.  Congress  and  the 
federal  courts  were  concerned  about  the  extent  of  the  power  of  the 
federal  government  over  interstate  commerce  —  whether  it  was  limited 
to  preventing  obstruction  or  extended  to  positive  legislation  —  and 
about  the  extent  of  the  commerce  power  of  Congress  over  business 
which  was  intrastate  but  inseparably  linked  with  interstate  business. 

Federal  regulation  of  railroads  during  the  early  years  was  based  on 
a  variety  of  powers.  The  war  powers  provided  the  basis  for  im- 
portant steps  taken  during  the  Civil  War,  including  temporary  con- 
trol of  certain  lines,  authorization  of  new  lines,  and  loans  for  con- 
struction. The  postal  powers  provided  an  important  supplementary 
source  of  power  over  railroads  which  carried  mail.  The  commerce 
power  came  into  its  own  gradually,  becoming  the  major  source  of  fed- 
eral regulation  of  railroads  in  1887  with  enactment  of  the  broad 
measure  pursuant  to  which  the  Interstate  Commerce  Commission  was 
created.  The  establishment  of  that  commission,  a  new  kind  of  agency 
in  the  federal  government,  was  important  as  a  source  of  constitutional 
controversies.  All  these  and  other  items  of  constitutional  develop- 
ment were  involved  in  the  railroad  history  of  the  period.  Those  of 
outstanding  importance  are  discussed  more  fully  in  the  following 
pages. 

THE  PACIFIC  RAILROADS 

On  July  1,  1862,  President  Lincoln  approved  "An  act  to  aid  in  the 
construction  of  a  railroad  and  telegraph  line  from  the  Missouri  River 
to  the  Pacific  Ocean,  and  to  secure  to  the  government  the  use  of  the 
same  for  postal,  military,  and  other  purposes."  *  Pursuant  to  this  act 
and  an  amending  act  of  July  2,  1864,*  Congress  provided  for  the  first 
transcontinental  railroad,  chartering  the  Union  Pacific  Railroad  Com- 
pany and  making  grants  of  public  land  and  loans  of  federal  bonds, 
and  making  similar  grants  to  the  Central  Pacific  Railroad  Company, 
a  California  corporation  already  in  existence.  The  Union  Pacific, 
connecting  with  eastern  lines,  was  to  build  westward  to  meet  the  Cen- 

1 12  Stat.  489. 
MS  Stat.  556. 
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tral  Pacific  building  eastward.  The  two  lines  met  near  Ogden,  Utah 
in  1869.  The  Northern  Pacific  Railroad  was  incorporated  by  an  act 
of  July  2,  1864,"  to  make  a  northern  connection  with  the  Pacific  coast. 
Subsequently,  other  lines  received  charters. 

The  establishment  of  the  first  transcontinental  connection  was  un- 
doubtedly a  great  achievement  for  its  time.  It  was  engineered  by 
men  who  were  energetic,  daring,  individualistic,  and  —  some  of  them 
—  ruthless  and  predatory.  Little  concern  for  the  public  interest 
marked  the  use  of  government  funds.  The  method  of  construction 
frequently  followed  was  to  let  liberal  contracts  to  companies  in  which 
the  railroad  managers  themselves  had  substantial  interests.  In  this 
manner  they  enriched  themselves  without  reference  to  the  fate  of  the 
lines  under  construction.4  The  outstanding  instance  was  the  organ- 
ization of  the  so-called  Credit  Mobilier,  a  construction  company  which 
operated,  under  the  domination  of  the  brother  of  the  man  at  the 
head  of  the  Union  Pacific,  to  drain  away  the  financial  resources  of  the 
railroad  company.  As  a  member  of  Congress,  the  head  of  the  Credit 
Mobilier  was  in  position  to  look  out  for  the  legislative  welfare  of  his 
organization.  When  threatened  with  congressional  investigation,  he 
undertook  to  distribute  shares  of  the  Credit  Mobilier  stock  among  his 
fellow  legislators  for  a  small  part  of  their  value,  with  payments  some- 
times deferred  until  the  obligations  could  be  liquidated  by  dividends 
of  the  organization.  The  scandals  were  ultimately  exposed;  and  the 
Attorney  General  was  directed  to  investigate  and  determine  whether 
or  not  the  charter  and  franchises  of  the  Union  Pacific  and  Central 
Pacific  had  been  forfeited  by  illegal  conduct.  To  the  Attorney  Gen- 
eral, as  to  others,  the  paramount  consideration  was  that  the  railroad 
should  be  built  rather  than  that  the  builders  and  the  financiers  should 
act  scrupulously  within  the  law.  Although  a  suit  was  instituted  at 
the  direction  of  Congress,  the  government  was  unable  to  repair  the 
damage  that  had  been  done.* 

The  government  loans  to  the  railroads  were  to  be  made  in  install- 
ments paid  over  on  completion  of  portions  of  the  line.  They  were 
to  be  repaid  in  thirty  years  with  interest  computed  semiannually.  The 
companies  made  every  effort  to  secure  loans  as  quickly  as  possible, 
but  they  resisted  every  effort  of  the  government  to  bring  about  the 
management  ot  their  finances  in  su<  h  a  way  as  to  insure  the  repayment 

•  13  Stat.  365. 

4  Stuart  Daggett,  Chapters  on  the  History  of  the  Southern  Pacific  (1922),  pp.  70  f. 

•United  Statei  v.  Union  Pacific  Railroad  Co.,  98  U.S.  569  (1879). 
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of  principal  and  interest.*  One  of  the  most  important  steps  taken  by 
Congress  to  protect  the  interests  of  the  government  was  the  passage  in 
1878  of  the  so-called  Thurman  Act,1  which  required  twenty-five  pel 
cent  of  the  net  earnings  of  the  Union  Pacific  and  Central  Pacific  to  be 
paid  into  a  sinking  fund  for  the  retirement  of  the  debt.  While  in- 
cluding no  such  provision,  the  original  statute  did  empower  Congress 
to  alter,  amend,  or  repeal  the  act  at  any  time.  The  companies  chal- 
lenged the  constitutionality  of  the  sinking-fund  measure.  The 
Supreme  Court,  speaking  through  Chief  Justice  Waite,  sustained  it  as 
"a  reasonable  regulation  of  the  administration  of  the  affairs  of  the  cor- 
poration and  promotive  of  the  interests  of  the  public  and  the  corpo- 
rators." *  The  legislation  oppressed  no  one  and  inflicted  no  wrong, 
contended  the  Chief  Justice.  Furthermore,  it  was  warranted  under 
the  authority,  by  way  of  amendment,  to  change  or  modify  the  rights, 
privileges,  and  immunities  granted  by  the  charter. 

Three  justices  dissented.  Justice  Strong  contended  that  the  sink- 
ing-fund measure  was  an  attempt  at  the  exercise  of  judicial  rather 
than  of  legislative  power.  The  statute,  he  said,  "singles  out  two 
corporations,  debtors  of  the  government,  by  name  and  prescribes  for 
them  as  debtors  new  duties  to  their  creditor.  It  thus  attempts  to  per- 
form the  functions  of  a  court.  This,  I  cannot  but  think,  is  outside  of 
legislative  action  and  power."  *  Justice  Bradley  contended,  "The  law 
virtually  deprives  the  companies  of  their  property  without  due  process 
of  law;  takes  it  for  public  use  without  compensation;  and  operates  as 
an  exercise  by  Congress  of  the  judicial  power  of  the  government."  10 
He  denounced  it  on  grounds  of  policy  and  morality,  saying  that  it  had 
the  effect  of  declaring  to  the  world  that  the  government  did  not 
consider  itself  bound  by  its  engagements.  It  set  the  example  of  re- 
pudiation of  government  obligations.  It  struck  a  blow  at  the  public 
credit.  It  asserted  the  principle  that  might  made  right.  It  sapped 
the  foundations  of  public  morality.  "Perhaps,  however,"  he  con- 
cluded, "these  are  considerations  more  properly  to  be  addressed  to 
the  legislative  discretion.  But  when  forced  upon  the  attention  by 
what,  in  my  judgment,  is  an  unconstitutional  exercise  of  legislative 
power,  they  have  a  more  than  ordinary  weight  and  significance."  u 
Justice  Field  introduced  a  vigorous  dissent  by  saying,  "The  decision 

4  For  an  account  of  the  subject  ice  Homer  Cummings  and  Carl  McFarland,  Federal 
Justice  (1937),  chapter  XIV. 

'20  Stat.  56.  'Sinking  Fund  Cases,  99  U.S.  700,  726  (1879). 

•Ibid.,  pp.  73S-739.  »/*M*  p.  745.  "Ibid.,  p.  750. 
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will,  in  my  opinion,  tend  to  create  insecurity  in  the  title  to  corporate 
property  in  the  country/'  u 

Although  the  decision  was  never  overruled,  the  dissenting  opiniom 
were  important.  They  reflected  the  laissez-faire  attitude  of  what  was 
soon  to  be  that  of  a  growing  proportion  of  the  members  of  the 
Supreme  Court.  They  revealed  the  concern  of  the  justices  for  the 
development  of  law  in  such  a  way  as  to  avoid  interference  with  cor- 
porate enterprise.  The  Bradley  opinion,  furthermore,  showed  the 
persistence  of  the  idea  that  the  due-process  clause  had  capacity  hitherto 
unused,  for  the  protection  of  the  rights  of  property. 

Because  of  gross  mismanagement  of  the  Union  Pacific  and  the  Cen- 
tral Pacific,  much  of  which  was  undoubtedly  deliberate  and  for 
fraudulent  purposes,  the  net  earnings  of  the  companies  were  so  low 
as  to  render  the  sinking-fund  measure  ineffective  as  a  means  for  pro- 
viding payment  of  the  railroad  debt  to  the  government.  The  com- 
panies apparently  hoped  to  avoid  payment  altogether,  either  through 
outright  cancellation  of  the  debt  or  through  postponement  of  the 
date  of  collection.  Growing  public  hostility  to  the  abuses  character- 
istic of  railroad  management  prevented  Congress  from  taking  any 
such  step.  Many  newspapers  and  other  railroad  critics  demanded  a 
thorough  investigation  and  full  publicity  concerning  the  management 
of  the  railroads  that  had  received  loans  from  the  government.  The 
demand  became  overwhelming  early  in  1887  when  the  New  York 
World  exposed  the  fact  that  in  a  little  more  than  a  decade  Collis  P. 
Huntington  and  Leland  Stanford,  as  heads  of  the  Central  Pacific,  had 
spent  in  Washington  more  than  two  million  dollars  without  an  ac- 
counting.1* The  indication  was  that  the  money  had  been  used  for 
wholesale  bribery.  As  a  result  of  the  disclosure,  Congress  passed  the 
act  of  March  3,  1887,  providing  for  a  thorough  investigation  into  the 
workings  and  financial  management  of  all  the  railroads  that  had  re- 
ceived aid  from  the  government  in  bonds.1* 

The  investigating  commission  collected  a  tremendous  quantity  of 
evidence."  It  disclosed  the  systematic  lootings  of  the  railroads  in 
question  over  a  considerable  period  of  years.  Huntington,  Stanford, 
Jay  Gould,  and  many  other  prominent  railroad  men  who  had  some 

»lbid.,  p.  750. 

11  Allan  Nevins,  Grover  Cleveland:  A  Study  in  Courage  (1933),  pp.  352-353. 
M24  Stat.  488. 

"Report  of  the  Commission  and  of  the  Minority  Commissioner  of  the  United  State* 
Pacific  Railway  Commission  Senate  Ex.  Doc.  No.  51,  50th  Cong.,  1st  sess. 
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connection  with  the  lines  in  question,  gave  testimony.  But  in  spitt 
of  the  facts  disclosed  by  the  testimony,  witnesses  were  extremely 
reticent  as  to  matters  likely  to  prove  embarrassing.  Memories  failed 
it  convenient  points,  and  records  were  conveniently  missing. 

Leland  Stanford  was  quite  unable  to  remember  the  use  that  had 
been  made  of  some  one  hundred  and  seventy  thousand  dollars  in 
Sacramento,  California,  some  eight  years  earlier.  The  commission 
asked  him  directly  if  any  part  of  the  money  had  been  used  for  the 
purpose  of  influencing  legislation.  Stanford's  counsel  objected  to  the 
question.  "We  are  perfectly  willing/'  he  declared,  "to  account  to 
the  government  for  its  proportion  of  any  voucher  that  is  produced,  or 
any  entry  upon  the  books  of  the  company  that  is  unexplained,  and 
therefore  we  cannot  see  that  it  will  make  any  difference  what  we  did 
with  the  money  —  whether  we  threw  it  into  the  sea  or  wasted  it  in 
any  manner  or  form."  "  Stanford  took  the  same  position,  saying, 
"Whether  the  money  was  expended  or  wasted  or  anything  of  the 
kind,  it  can  make  no  possible  difference,  because  if  it  went  into  the 
sea,  if  I  had  used  this  money  improperly  or  thrown  it  away,  I  might 
be  accountable  to  the  stockholders  for  rny  trust,  but  the  government 
cannot  have  any  more  than  the  money,  and  the  company  is  willing  to 
account  for  that,  if  you  are  not  satisfied  with  the  action."  "  He  denied 
that  he  had  ever  corrupted  a  member  of  the  legislature  and  did  not 
know  that  any  of  his  agents  ever  did,  but  he  was  unable  to  explain 
past  expenditures  because  he  had  destroyed  the  stubs  of  his  check- 
book every  time  when  he  went  away  and  had  kept  "only  such  papers 
as,  in  case  I  never  returned,  I  cared  that  other  people  might  see."  " 

Congress  had  attempted  to  give  the  investigating  commission  suf- 
ficient power  to  compel  the  submission  of  all  the  evidence  and  testi 
mony  needed.  The  statute  provided  that  a  witness  should  not  be 
excused  from  testifying  on  the  ground  that  testimony  or  evidence 
might  tend  to  incriminate  him.  To  prevent  conflict  with  the  pro- 
vision in  the  Fifth  Amendment  against  compulsory  self-incrimination, 
however,  the  statute  further  provided  that  such  evidence  or  testimony 
should  not  be  used  against  such  person  on  the  trial  of  any  criminal 
proceedings.1*  The  statute  provided  that  the  circuit  or  district  courts 
of  the  United  States  might  issue  orders  requiring  persons  to  testify 

"Ibid.,  p.  3164.  "Ibid.,  p.  3164.  "Ibid.,  p.  3166. 

"24  Stat.  488,  491.  For  discussion  of  this  item  in  the  House  of  Representatives,  sec 
18  Congressional  Record  2279-2280.  For  a  case  decided  as  to  compulsory  self-incrimina- 
tion the  year  before  the  enactment  of  the  statute,  ice  Boyd  v.  United  State*,  116  U^.  611 
U886). 


CONTROL    OF     RAILROADS  395 

and  produce  books  and  papers.  Any  failure  to  obey  such  order  of 
the  court  might  be  punished  by  the  court  as  contempt. 

The  commission,  evidently  convinced  that  Stanford  knew  more  of 
the  answers  to  questions  than  he  was  revealing,  sought  an  order  from 
the  United  States  circuit  court  in  California  to  compel  him  to  give  the 
desired  information.  The  court  consisted  of  Stephen  J.  Field,  a 
member  of  the  Supreme  Court  of  the  United  States,  Lorenzo  Sawyer, 
United  States  circuit  judge  in  California,  and  George  M.  Sabin, 
United  States  district  judge  for  Nevada.  Justice  Field  was  a  close 
personal  friend  of  Leland  Stanford  and  of  other  men  prominently 
connected  with  the  Central  Pacific  Railroad  Company.*  None  knew 
better  than  Field  the  contribution  made  to  the  economic  life  of  Cali- 
fornia by  the  building  of  the  railroad.  Few  knew  better  than  he  the 
difficulties  that  had  had  to  be  overcome  in  the  building  of  the  road. 
The  fact  that  the  builders  were  his  intimate  friends  and  associates 
contributed,  no  doubt,  to  harmonize  his  thinking  with  theirs.  As  a 
matter  of  principle,  furthermore,  he  was  opposed  to  government  inter- 
ference with  private  enterprise.  Sawyer's  philosophy  was  very  similar 
to  that  of  Field.  The  commission  faced  a  severe  handicap,  therefore, 
in  arguing  against  persuasive  railroad  lawyers  that  the  court  ought 
to  issue  an  order  to  compel  Stanford  to  give  testimony  he  had  not 
been  able  or  had  not  seen  fit  to  give. 

The  court  reached  a  unanimous  decision  refusing  to  grant  the 
desired  order.11  The  provision  of  the  act  authorizing  the  courts  to  aid 
in  the  investigation  in  the  manner  indicated,  said  Field,  must  be 
adjudged  void.  "The  federal  courts,  under  the  Constitution,  cannot 
be  made  the  aids  to  any  investigation  by  a  commission  or  a  committee 
into  the  affairs  of  anyone.  If  rights  are  to  be  protected  or  wrongs 
redressed  by  any  investigation,  it  must  be  conducted  by  regular  pro- 
ceedings in  the  courts  of  justice  in  cases  authorized  by  the  Constitu- 
tion/' M  Referring  to  the  fact  that  the  commission  did  not  icgard 
itself  bound  by  the  ordinary  rules  of  evidence,  but  would  receive 
hearsay  and  ex  parte  statements,  surmises  and  information  of  every 
character,  Field  remarked,  "It  cannot  be  that  the  courts  of  the  United 
States  can  be  used  in  furtherance  of  investigations  in  which  all  rules 
of  evidence  may  be  thus  disregarded."  " 

"For  a  discussion,  sec  Carl  Brent  Swisher,  Stephen  J.  Field,  Craftsman  of  the  Law 
(1930),  especially  chapter  IX.  See  also  Bruce  R.  Trimble,  Chief  Justice  Waite,  Defender 
of  the  Public  Interest  (1938),  pp.  261-262;  and  Howard  Jay  Graham,  ed..  Tour  Letter! 
of  Mr.  Justice  Field/'  Yale  Law  Journal,  XLVII  (May,  1958),  1100-llOi. 

"  In  re  Pacific  Railway  Commission,  32  Fed.  241    (1887). 
p.  258.  »Ibid^  p.  &9. 
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Field  could  not  see  that  the  disposition  of  the  money  about  which 
Stanford  had  been  questioned  was  any  concern  of  the  United  States. 
He  regarded  the  proceedings  as  an  unjustifiable  intrusion.  He  de- 
clared: 

Of  all  the  rights  of  the  citizen,  few  are  of  greater  importance  or 
more  essential  to  his  peace  and  happiness  than  the  right  of  personal 
security,  and  that  involves,  not  merely  protection  of  his  person  from 
assault,  but  exemption  of  his  private  affairs,  books,  and  papers  from 
the  inspection  and  scrutiny  of  others.  Without  the  enjoyment  of  this 
right,  all  other  rights  would  lose  half  their  value.** 

The  compulsory  production  of  the  private  books  and  papers  of  a  party 
otherwise  than  in  the  course  of  judicial  proceedings  or  a  direct  suit 
for  that  purpose  was 

the  forcible  intrusion  into,  and  compulsory  exposure  of,  one's  private 
affairs  and  papers,  without  judicial  process,  or  in  the  course  of 
judicial  proceedings,  which  is  contrary  to  the  principles  of  a  free 
government,  and  is  abhorrent  to  the  instincts  of  Englishmen  and 
Americans." 

Although  judges  in  more  recent  years  may  continue  to  quote  Field's 
general  defense  of  the  rights  of  individual  liberty,**  his  application  of 
the  principle  to  the  railroad  men  of  his  time  was  more  extreme  than 
any  now  likely  to  be  given.  At  that  time  it  had  the  effect  of  limiting 
the  power  of  the  government  to  investigate  the  management  of  the 
railroads.  Even  so,  the  disclosures  were  sweeping,  and  the  difficulty 
of  Congress  in  collecting  the  money  due  the  government  lay,  not  in 
lack  of  knowledge  of  abuses  by  the  companies,  but  in  the  financial 
difficulty  of  collecting  huge  sums  of  money  from  corporations  already 
on  the  verge  of  bankruptcy.  The  Union  Pacific  was  thrown  into  re- 
ceivership; and  the  property  was  eventually  sold  to  a  new  Union 
Pacific  Railway  Company  created  under  the  laws  of  the  state  of  Utah, 
and  the  debt  to  the  federal  government  was  liquidated.*7  As  for  the 
Central  Pacific,  it  resisted  payment  by  every  possible  device,  and  fore- 
closure seemed  inevitable  as  the  only  method  of  collection.  The 
people  in  control  of  it,  however,  were  also  in  control  of  the  Southern 
Pacific  lines.  If  the  Central  Pacific  were  to  pass  out  of  their  hands, 
the  Central  Pacific-Union  Pacific  combination  might  provide  costly 

"Ibid.,  p.  250.  mlbid.t  p.  251. 

*  For  a  summary  of  the  position  taken  by  the  Supreme  Court  down  through  the  yean 
OP  the  power  of  the  government  to  compel  testimony  which  might  be  used  in  connection 
with  legislation,  see  Sinclair  v.  United  States,  279  U.S.  265  (1929). 

"See  Cummingi  and  McFarland,  op.  cit.,  pp.  287-288. 
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competition  for  the  Southern  Pacific.  Rather  than  permit  such  a 
development,  they  agreed  to  issue  bonds,  guaranteed  by  the  Southern 
Pacific,  which  would  enable  the  government  to  clear  its  books  of  the 
debt." 

BUSINESS  AFFECTED  WITH  A  PUBLIC  INTEREST 

For  an  understanding  of  relations  between  government  and  the  rail- 
roads and  other  business  and  industrial  enterprises  from  1860  to  1900, 
it  is  necessary  to  keep  in  mind  a  fact  frequently  mentioned  hitherto; 
namely,  that  according  to  prevailing  ideas  government  was  to  inter- 
fere with  business  as  little  as  possible.  Its  duties  ended  with  the  per- 
formance of  police  functions.  The  only  legitimate  regulator  of  busi- 
ness enterprise  was  competition.  As  to  the  consumer  of  the  products 
and  services  offered  for  sale,  the  accepted  principle  was  caveat  emptor, 
let  the  buyer  beware.  Under  a  regime  of  free  competition,  all  the 
shrewdness,  ingenuity,  and  energy  of  producers,  salesmen,  and  con- 
sumers were  supposed  to  be  brought  into  play.  Government  inter- 
ference beyond  the  mere  preservation  of  order  was  believed  to  destroy 
the  proper  balance  of  the  competitive  system,  thereby  injuriously 
affecting  the  welfare  of  society  as  a  whole. 

Unfortunately,  the  principle  of  free  competition  at  times  met  ob- 
structions in  practice.  Obstructions  were  particularly  prevalent  in 
railroad  transportation.  There  were  many  sections  of  the  country 
in  which  railroad  competition  did  not  exist.  In  such  sections  the 
local  companies  usually  measured  their  transportation  rates  by  what 
they  thought  the  traffic  would  bear.  The  rates  were  oftentimes  ex- 
orbitant. Severe  competition  might  result  in  the  bankruptcy  of  one 
or  more  lines.  A  company  operating  partly  in  a  competitive  area  and 
partly  in  a  section  where  there  was  no  competition  adjusted  its  rates 
accordingly,  with  corresponding  complaints  from  shippers  of  the  sec- 
tion where  no  competition  existed.  When  local  lines  were  built 
through  particular  sections  to  compete  with  powerful  companies  al- 
ready in  existence,  the  latter  oftentimes  reduced  their  rates  deliber- 
ately to  figures  far  below  cost,  and  kept  them  there  long  enough  to 
drive  the  competing  line  out  of  existence,  after  which  rates  were  again 
raised  to  high  levels." 

It  was  only  natural,  therefore,  that  the  farmers  of  the  affected  areas, 
in  spite  of  the  traditional  individualism  of  their  beliefs,  came  to  the 

«/Wd.,  pp.  290-295. 

*  See  Carl  Brent  Swisher,  Motivation  and  Political  Technique  in  the  California  Con 
ttitutional  Convention,  1878-1879  (1930),  chapter  IV. 
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conclusion  that  state  regulation  of  railroad  rates  was  necessary.  The 
National  Grange,  a  secret  order  that  flourished  particularly  in  the 
period  of  the  eighteen-seventies,  educated  the  farmers  to  a  demand 
for  state  regulatory  legislation.  Within  a  decade  after  the  close  of 
the  Civil  War,  the  concerted  efforts  of  farmers  brought  about  the 
enactment  of  regulatory  measures  in  a  considerable  number  of  states. 
The  railroad  companies  challenged  the  legislation;  but  the  state 
courts,  responsive  to  the  same  sentiment  that  had  provoked  legis- 
lative action,  upheld  the  measures.  If  the  railroads  were  to  receive 
judicial  protection  against  interference  with  their  rate  schedules,  it 
would  have  to  come  from  the  Supreme  Court.  From  October,  1875, 
to  January,  1876,  five  cases  coming  from  a  number  of  different  states 
were  argued  before  the  Supreme  Court,  to  determine  the  constitu- 
tionality of  state  laws  regulating  railroad  rates.*0 

The  railroad  cases  were  not  decided  until  more  than  a  year  after  the 
dates  of  argument.  During  the  interim  period,  the  Court  heard  argu- 
ments in  a  case  involving  state  regulation  of  rates  of  grain  elevators 
This  case,  coming  up  for  argument  when  it  did,  had  an  important 
effect  upon  the  form  of  the  decisions  in  the  railroad  cases. 

The  grain  elevator  case  grew  out  of  peculiar  conditions  in  the 
Chicago  area.  Most  of  the  grain  produced  in  the  West  for  sale  in 
eastern  or  European  markets  passed  through  Chicago,  and  much  of  it 
had  to  be  unloaded  and  reloaded  there.  Some  fourteen  warehouses 
or  elevators  had  been  constructed  to  meet  the  needs  of  the  market. 
Their  control  was  chiefly  in  the  hands  of  nine  business  firms.  These 
firms,  acting  in  co-operation,  were  in  position  to  determine  for  them- 
selves the  extent  of  the  toll  they  would  take  from  the  product  of  a  vast 
farming  area.  To  prevent  abuse  of  the  economic  position  of  these 
business  firms,  the  legislature  of  Illinois  enacted  a  measure  prescrib- 
ing maximum  charges  for  the  storage  of  grain.  The  challenge  to  the 
constitutionality  of  this  interference  with  the  rights  of  private  prop- 
erty was  brought  before  the  Supreme  Court. 

The  grain  elevator  case,  Munn  v.  Illinois,*1  was  considered  along 

••Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Iowa,  94  U.S.  155;  Pcik  v.  Chicago 
and  Northwestern  Railway  Co.,  94  U.S.  164;  The  Chicago,  Milwaukee  and  St.  Paul  Rail- 
load  Co.  v.  Ackley,  94  U.S.  179;  The  Winona  and  St.  Peter  Railroad  Co.  v.  Blake,  94 
US.  180;  Stone  v.  Wisconsin,  94  U.S.  181.  These  cases  were  all  decided  on  March  1,  1877, 

*94  U.S.  115  (1877).  For  discussion  of  the  development  of  the  doctrine  of  "business 
affected  with  a  public  interest/'  sec  Breck  P.  McAllister,  "Lord  Hale  and  Business 
Affected  with  a  Public  Interest/'  Harvard  Law  Review,  XLIII  (March,  1930),  759-791; 
Walton  H.  Hamilton,  "Affectation  with  Public  Interest/'  Yale  Law  Journal,  XXXIX 
(June,  1990),  1089-1112;  mud  Carl  Brett  Swisher,  Sttph**  J.  Field,  Cr*ftsm*n  of  th* 
Law  (1950),  chapter  XIV, 
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with  the  railroad  cases,  or  Granger  cases  as  they  were  called,  and  the 
doctrine  applicable  to  all  the  cases  was  worked  out  at  the  same  time, 
A  majority  of  the  Court  saw  the  advisability  of  allowing  the  states  to 
exercise  the  regulatory  power  in  question.  Yet  the  Court  had  no 
intention  of  sanctioning  similar  regulation  of  all  property.  The 
task,  therefore,  was  to  work  out  a  distinction  between  property  sub- 
ject to  rate  regulation  and  property  not  subject  thereto. 

Chief  Justice  Waite  found  his  principle  in  the  writings  of  Sir 
Matthew  Hale,  published  in  the  latter  half  of  the  seventeenth  cen- 
tury. He  found,  in  the  words  of  Lord  Chief  Justice  Hale,  that,  when 
private  property  was  "affected  with  a  public  interest,  it  ceases  to  be 
juris  privati  only."  Property  became  clothed  with  a  public  interest, 
said  Chief  Justice  Waite  in  his  own  words, 

when  used  in  a  manner  to  make  it  of  public  consequence,  and  affect 
the  community  at  large.  When,  therefore,  one  devotes  his  property 
to  a  use  in  which  the  public  has  an  interest,  he,  in  effect,  grants  to 
the  public  an  interest  in  that  use,  and  must  submit  to  be  controlled 
by  the  public  for  the  common  good,  to  the  extent  of  the  interest  he 
has  thus  created.  He  may  withdraw  his  grant  by  discontinuing 
the  use;  but,  so  long  as  he  maintains  the  use,  he  must  submit  to 
the  control." 

In  accordance  with  this  principle,  Waite  found  that  at  common  law 
many  franchises  had  been  subject  to  regulation.  They  had  included 
the  operation  of  ferries,  public  wharves  and  warehouses,  common 
carriers,  and  the  like.  Down  to  the  time  of  the  adoption  of  the  Four- 
teenth Amendment,  it  had  not  been  supposed  that  statutes  regulating 
the  use,  or  even  the  price  of  the  use,  of  private  property  necessarily 
deprived  the  owner  of  his  property  without  due  process  of  law.  The 
amendment,  he  said,  did  not  change  the  law  in  this  particular.  It 
simply  prevented  the  states  from  doing  that  which  would  operate  as 
such  a  deprivation. 

He  turned  now  to  the  business  of  grain  elevators  in  the  city  of 
Chicago,  to  see  if  it  fell  within  the  concept  of  businesses  affected  with 
a  public  interest.  Employing  the  words  of  counsel,  he  found  that 
the  managers  of  the  elevators  stood  in  the  very  gateway  of  commerce 
and  took  toll  from  all  who  passed.  Their  business,  he  said,  most 
certainly  tended  to  a  common  charge  and  had  become  a  thing  of 
public  interest  in  use.  Certainly,  if  any  business  could  be  clothed 
with  a  public  interest  and  cease  to  be  juris  privati  only,  this  was  a 
u.s.  126. 
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business  of  that  kind.  True,  it  could  not  be  made  a  business  of  this 
kind  by  the  constitution  or  statute  of  the  state.  But  rather  it  was 
made  so  by  the  facts.  He  admitted  that  such  a  power  of  regulation 
might  be  abused,  but  held  this  no  argument  against  its  existence. 

He  found  it  unnecessary  to  discuss  further  the  due-process  clause  of 
the  Fourteenth  Amendment.  It  had  been  shown  that  the  regulation 
of  other  types  of  business  affected  with  a  public  interest  was  within 
the  law.  The  same  principle  applied  here.  As  to  the  relation  of 
the  law  to  the  power  of  Congress  to  regulate  interstate  commerce,  he 
found  that  the  regulation  applied  exclusively  within  the  state,  and 
that  it  did  not  encroach  upon  the  exclusive  domain  of  Congress  in 
respect  to  interstate  commerce. 

The  importance  of  Waite's  opinion  lies  principally  in  the  establish- 
ment of  the  doctrine  of  "business  affected  with  a  public  interest"  as 
a  segment  of  the  field  of  business  enterprise  in  which  government 
might  regulate  prices  without  depriving  owners  of  their  constitutional 
rights.  "We  know/'  he  said,  "that  this  is  a  power  which  may  be 
abused;  but  that  is  no  argument  against  its  existence.  For  protection 
against  abuses  by  legislatures  the  people  must  resort  to  the  polls,  not 
to  the  courts."  * 

Such  ideas  were  highly  objectionable  to  Justice  Field.  "The  prill* 
ciple  upon  which  the  opinion  of  the  majority  proceeds,"  he  declared, 
"is,  in  my  judgment,  subversive  of  the  rights  of  private  property,  here- 
tofore believed  to  be  protected  by  constitutional  guaranties  against 
legislative  interference,  and  is  in  conflict  with  the  authorities  cited 
in  its  support."  **  It  would  seem  from  the  opinion,  he  added,  "that 
the  Court  holds  that  property  loses  something  of  its  private  character 
when  employed  in  such  a  way  as  to  be  generally  useful."  M  He  held 
that  the  due-process  clause  of  the  Fourteenth  Amendment  protected, 
not  merely  the  title  to  property,  but  the  use  of  property  as  well.  Legis- 
lation which  had  the  effect  of  impairing  the  use  of  property  took  it 
without  due  process  of  law  and  violated  the  Constitution.  Justice 
Strong  concurred  in  this  dissent. 

Having  established  the  principle  that  a  state  might  regulate  the 
rates  of  a  business  affected  with  a  public  interest,  Chief  Justice  Waite 
applied  the  principle  briefly  to  each  of  the  railroad  cases,  classified 
the  business  as  one  affected  with  a  public  interest,  and  held  that  the 
state  might  fix  the  rates.  Justice  Field  again  dissented,  deploring  the 
fact  that  the  railroad  companies  had  been  practically  placed  at  the 

*/**<*.,  p.  !S4.  */«<*..  p.  196.  *lbid«  p.  199. 
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mercy  of  the  legislature  of  every  state.     The  decision  in  the  Munn 
case,  he  said, 

practically  destroys  all  the  guaranties  of  the  Constitution  and  of  the 
common  law  invoked  by  counsel  for  the  protection  of  the  rights  of 
the  railroad  companies.  Of  what  avail  is  the  constitutional  pro- 
hibition that  no  state  shall  deprive  any  person  of  his  property  except 
by  due  process  of  law,  if  the  state  can,  by  fixing  the  compensation 
which  he  may  receive  for  its  use,  take  from  him  all  that  is  valuable 
in  the  property?  To  what  purpose  can  the  constitutional  prohibition 
upon  the  state  against  impairing  the  obligation  of  contracts  be  in- 
voked, if  the  state  can,  in  the  tace  of  a  charter  authorizing  a  company 
to  charge  reasonable  rates,  prescribe  what  rates  shall  be  deemed 
reasonable  for  services  rendered?  That  decision  will  justify  the 
legislature  in  fixing  the  price  ot  all  articles  and  the  compensation  for 
all  services.  It  sanctions  intermeddling  with  all  business  and  pursuits 
and  property  in  the  community,  leaving  the  use  and  enjoyment  of 
property  and  the  compensation  for  its  use  to  the  discretion  of  the 
legislature."* 

DEVELOPMENT  OF  THE  PUBLIC-INTEREST  DOCTRINE 

Field's  dissent  was  important  because  of  the  influence  of  his  posi- 
tion upon  future  decisions.  The  doctrine  of  businesses  affected  with 
a  public  interest  survived,  but  continued  pressure  soon  resulted  in 
the  acceptance  of  limitations  upon  the  regulatory  power  of  the  state. 
In  a  case  decided  in  1886,  Waite  stated  for  the  Court  that  the  power 
of  regulation  was  a  power  of  government,  continuing  in  its  nature, 
and  that,  if  it  could  be  bargained  away  at  all,  it  could  be  only  by  words 
of  positive  grant  or  its  equivalent  in  law.  If  there  was  a  reasonable 
doubt,  it  must  be  resolved  in  favor  of  the  existence  of  the  regulatory 
power.  Instead  of  reiterating  his  statement  in  the  Munn  case  that 
the  victims  of  legislative  abuse  must  resort  to  the  polls  and  not  to  the 
courts  for  the  preservation  of  their  rights,  he  now  stated  his  position 
as  follows: 

From  what  has  thus  been  said  it  is  not  to  be  inferred  that  this 
power  of  limitation  or  regulation  is  itself  without  limit.  This  power 
to  regulate  is  not  a  power  to  destroy,  and  limitation  is  not  the  equiva- 
lent of  confiscation.  Under  pretense  of  regulating  fares  and  freights, 
the  state  cannot  require  a  railroad  corporation  to  carry  persons  or 
property  without  reward;  neither  can  it  do  that  which  in  law  amounts 

•Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Iowa,  94  U.S.  155,  186-187. 


402  CONTROL    OF    RAILROADS 

to  a  taking  of  private  property  for  public  use  without  just  compensa- 
tion, or  without  due  process  of  law." 

The  reference  to  due  process  of  law  seems  to  indicate  the  increased 
attention  being  given  to  that  concept  as  a  restriction  upon  state  legis- 
lation. It  was  now  apparent  that  the  Supreme  Court  would  keep  a 
watchful  eye  over  abuses  which  it  had  previously  threatened  to  ignore, 
and  would  give  protection  if  necessary. 

For  a  decade  alter  the  decision  in  the  Munn  case,  Justice  Field  dis 
sented  in  the  various  cases  in  which  the  doctrine  of  business  affected 
with  a  public  interest  was  applied.  In  1888,  however,  shortly  after 
the  death  of  Chief  Justice  Waite,  he  found  that  the  position  of  the 
majority  of  the  Court  had  grown  sufficiently  conservative  to  enable 
him  to  vote  with  the  Court  and  to  stand  as  its  spokesman.  The 
Court  upheld  a  Georgia  statute  conferring  powers  of  rate  regulation 
and  other  powers  upon  a  railroad  commission.  The  incorporation 
of  the  company,  said  Field  for  the  Court,  the  grant  to  it  of  special  priv- 
ileges, particularly  the  authority  to  exercise  the  state's  right  of  eminent 
domain,  and  the  obligation  assumed  by  the  acceptance  of  its  charter 
to  transport  all  persons  and  merchandise  upon  like  conditions  and 
upon  reasonable  rates,  affected  the  property  and  employment  with  a 
public  use.  Where  property  was  thus  affected,  the  business  in  which 
it  was  used  was  subject  to  legislative  control.  The  power  extended 
to  the  prevention  of  extortion  by  unreasonable  charges  and  of  favor- 
itism by  unjust  discrimination.  "This  is  not  a  new  doctrine,"  he  said, 
"but  old  doctrine,  always  asserted  whenever  property  or  business  is, 
by  reason  of  special  privileges  received  from  the  government  the 
better  to  secure  the  purposes  to  which  the  property  is  dedicated  or 
devoted,  affected  with  a  public  use."  " 

The  doctrine  of  public  use  as  stated  by  Field  was  much  narrower 
than  the  doctrine  of  public  interest  as  stated  by  Waite.  Waite's  doc- 
trine was  capable  of  application  to  any  business  which  vitally  affected 
the  public.  Field's  doctrine  was  limited  to  those  businesses  which 
had  incurred  obligations  to  the  public  in  return  for  concessions  made 
by  the  states. 

In  1890,  the  Supreme  Court  further  invaded  the  doctrine  of  public 
interest  as  originally  announced  by  Chief  Justice  Waite.  It  held  un- 
constitutional a  Minnesota  statute  which  provided  that  the  ruling 
of  a  state  commission  as  to  the  reasonableness  of  rates  should  be  final, 

•"Stone  v.  Farmers*  Loan  and  Trust  Co..  116  VS.  307,  SSI    (1886). 

»  Georgia  Railroad  and  Banking  Co.  v.  Smith,  128  U.S.  174,  179-180  (1888V 
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md  that  no  appeal  to  the  courts  should  be  allowed.     Said  Justice 
Blatchford  for  the  Court: 

It  deprives  the  company  of  its  right  to  a  judicial  investigation,  by 
due  process  of  law,  under  the  forms  and  with  the  machinery  provided 
by  the  wisdom  of  successive  ages  ior  the  investigation  judicially  of  the 
truth  of  a  matter  in  controversy,  and  substitutes  therefor,  as  an 
absolute  finality,  the  action  of  a  railroad  commission  which,  in  view 
of  the  powers  conceded  to  it  by  the  state  court,  cannot  be  regarded 
as  clothed  with  judicial  functions  or  possessing  the  machinery  of  a 
court  of  justice.** 

Justice  Bradley  dissented.  This  case,  he  said,  practically  overruled 
Munn  v.  Illinois  and  the  several  railroad  cases  that  were  decided  at 
the  same  time.  The  governing  principle  of  those  cases,  he  explained, 
was  that  the  regulation  and  settlement  of  the  fares  of  railroads  and 
other  public  accommodations  was  a  legislative  prerogative  and  not  a 
judicial  one.  It  was  urged  in  the  case  now  before  the  Court  that  the 
reasonableness  of  a  charge  was  a  judicial  question.  Bradley  con- 
tended that  the  question  was  pre-eminently  legislative.40  Two  justices 
agreed  with  him,  but  their  position  never  became  the  position  of  a 
majority  of  the  Court. 

In  arrogating  to  the  judiciary  the  final  determination  of  reasonable- 
ness in  government  price-fixing,  the  Supreme  Couit  transferred  tre- 
mendous powers  to  that  branch  of  the  government.  The  next  logical 
step  was  the  holding  that  in  order  to  be  reasonable  the  rates  fixed 
must  be  such  as  to  yield  to  owners  a  fair  return  on  a  fair  value  of  the 
property  involved.  The  word  "fair"  and  the  word  "value,"  like  the 
word  "reasonableness,"  were  terms  of  extremely  indefinite  content. 
The  content  was  lett  to  be  determined  by  the  courts  in  each  case.  In 
1898,  in  the  case  of  Smyth  v.  Ames,41  the  Supreme  Court  announced 
the  following  extremely  indefinite  rule  for  guidance: 

The  basis  of  all  calculations  as  to  the  reasonahleness  of  rates  to  be 
charged  by  a  corporation  maintaining  a  highway  under  legislative 
sanction  must  be  the  fair  value  of  the  property  being  used  by  it  for 
the  convenience  of  the  public.  And,  in  order  to  ascertain  that  value, 
the  original  cost  of  construction,  the  amount  expended  in  permanent 

•Chicago,  Minneapolis  and  St.  Paul  Railroad  Co.  v.  Minnesota,  154  U.S.  418,  457 
(1890). 

*lbid.t  p.  4452. 
*  169  U.S.  466. 


404  CONTROL    OF    RAILROADS 

improvements,  the  amount  and  market  value  of  its  bonds  and  stock 
the  present  as  compared  with  the  original  cost  of  construction,  the 
probable  earning  capacity  of  the  property  under  particular  rates  pre- 
scribed by  statute,  and  the  sum  required  to  meet  operating  expenses, 
are  all  matters  for  consideration,  and  are  to  be  given  such  weight  as 
may  be  just  and  right  in  each  case.  We  do  not  say  that  there  may  not 
be  other  matters  to  be  regarded  in  estimating  the  value  of  the 
property.41 

The  content  of  the  various  items  included  in  the  so-called  rule,  and 
the  amount  of  emphasis  to  be  given  to  each,  were  so  vague  as  to  leave 
to  the  courts,  for  separate  determination  in  every  instance,  the  fairness 
of  rates  contested. 

A  tremendous  amount  of  litigation  took  place  in  the  years  follow- 
ing the  announcement  of  the  rule.  The  courts  were  never  able  to 
agree  upon  a  scheme  of  valuation  sufficiently  definite  to  make  "fair 
value"  clearly  determinable  apart  from  appeals  to  the  courts.  Deter- 
minations of  value  required  many  months  of  investigation.  Shrewd 
corporation  attorneys  were  able  to  get  particular  valuations  set  aside 
and  rate  schedules  postponed  through  the  strategy  of  perpetual  litiga- 
tion. Judges  differed  in  social  philosophies  and  expressed  those  dif- 
ferences in  their  appraisals  of  highly  complicated  economic  facts. 
Down  through  the  years,  for  example,  judges  warmly  sympathetic 
with  the  interests  of  the  corporations  being  regulated  sought  to  em- 
phasize reproduction  cost  as  a  true  measure  of  value  in  periods  in 
which  the  cost  of  reproduction  of  a  given  plant  would  have  been 
high,  whereas  they  sought  to  emphasize  original  cost  in  periods  in 
which  reproduction  would  have  been  less  expensive  than  the  original 
cost  of  construction.41 

There  was  much  doubt  for  a  time  whether  or  not  a  corporation  was 
a  person  within  the  meaning  of  the  constitutional  provision  that  no 
state  should  deprive  any  person  of  life,  liberty,  or  property  without 
due  process  of  law  nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws.  It  had  long  been  understood  that  cor- 
porations were  persons  for  certain  purposes,  but  not  for  others.  In 
1882,  in  the  argument  of  a  case  before  the  Supreme  Court,44  Roscoe 
Conkling  made  his  famous,  if  not  altogether  authentic,  presentation 
of  facts  to  show  that  an  important  purpose  of  the  Fourteenth  Amend- 

"Ibid.,  pp.  546-547. 

"For  further  discussion  sec  chapter  31. 

"San  Mateo  County  v.  Southern  Pacific  Railroad  Co.,  116  U.S.  138  (1885). 


CONTROL     OF     RAILROADS  405 

ment  had  been  to  protect  the  rights  of  corporations.4*  Four  years  later, 
in  connection  with  the  argument  of  another  case,  Chief  Justice  Waite 
made  the  following  statement:  "The  Court  does  not  wish  to  hear 
argument  on  the  question  whether  the  provision  in  the  Fourteenth 
Amendment  to  the  Constitution,  which  forbids  a  state  to  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws,  applies 
to  these  corporations.  We  are  all  of  the  opinion  that  it  does."  ** 

The  proposition  was  reiterated  thereafter  from  time  to  time  as  the 
settled  conclusion  of  the  Court  that  the  word  "person"  in  the  Four 
teenth  Amendment  did  include  corporations.  As  recently  as  1938 
Justice  Black,  who  had  little  tolerance  for  the  expansion  of  constitu 
tional  doctrines  to  give  broad  protection  to  the  rights  of  corporate 
property,  took  the  position  that  the  Court  had  been  erroneous  in  it/ 
holding  that  corporations  were  included  by  the  word  "person"  and 
were  entitled  to  receive  the  protection  given  by  the  amendment.4' 
Whatever  the  validity  of  his  argument  as  a  matter  of  history,  the  in- 
tervening decades  of  consistent  decisions  probably  outweigh  it.  In 
any  event,  it  has  been  contended  that,  even  if  corporations  had  not 
been  accepted  as  persons  within  the  meaning  of  the  amendment,  the 
courts  could  take  jurisdiction  over  the  subject  matter  through  suits 
brought  in  the  name,  not  of  the  corporation,  but  of  stockholders  and 
bondholders."  Furthermore,  the  social  philosophy  of  the  judges  of 
the  period,  and  their  concern  for  the  preservation  and  promotion  of 
economic  enterprise  which  could  be  carried  on  only  through  corpora- 
tions, were  such  as  to  lead  to  the  conclusion  that,  if  one  channel  was 
closed,  another  would  be  found  through  which  the  courts  could  give 
protection  to  corporate  interests. 

As  to  the  public-interest  doctrine,  it  is  not  to  be  inferred,  in  spite 
of  the  judicial  evolution  of  an  extremely  protective  attitude  toward 
business  enterprise,  that  price  regulation  was  to  be  limited  thereafter 
exclusively  to  common  carriers  and  other  agencies  receiving  grants 
of  privileges  from  states.  The  regulation  of  the  rates  charged  by 

45  See  Louis  B.  Boudin,  "Truth  and  Fiction  about  the  Fourteenth  Amendment/'  New 
York  University  Law  Quarterly  Review,  XVI  (November,  1938),  19;  Howard  Jay  Graham, 
"The  'Conspiracy  Theory'  of  the  Fourteenth  Amendment,"  Yale  Law  Journal,  XLVII 
(January,  1938),  371;  XLVIII  (December,  1938),  171;  Andrew  C.  McLaughlin,  "The  Court, 
the  Corporation,  and  Conkling,"  American  Historical  Review,  XLVI  (October,  1940), 
45-63. 

"  Santa  Clara  County  v.  Southern  Pacific  Railroad  Co.,  118  US.  394,  396  (1886). 

4TSec,  for  example,  his  dissenting  opinion  in  Connecticut  General  Life  Insurance 
Co.  v.  Johnson,  303  US.  77  (1938). 

«  Boudin,  op.  cit.,  pp.  64-65. 
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grain  elevators,  for  example,  was  continued.  The  Supreme  Court 
again  upheld  such  regulation  in  a  case  decided  in  1892.**  Justice 
Field  concurred  in  a  dissenting  opinion  written  by  his  nephew,  Justice 
Brewer.  Brewer  restated  Field's  criticism  of  the  doctrine  of  public 
interest,  and  urged  that  price  regulation  by  the  government  should  be 
limited  in  terms  of  "public  use,"  a  much  narrower  category.  Govern- 
ment interference  with  a  monopoly  was  justified  only  if  monopoly 
rights  were  given  by  law.  Monopolies  not  created  by  law  could  be 
broken  by  effective  competition.  Therefore,  there  was  no  necessity 
for  legislative  interference. 

The  case  was  decided  in  the  period  of  the  Populist  movement. 
There  was  widespread  discontent  over  the  unequal  distribution  of 
wealth.  There  was  much  talk  of  socialism —  an  ominous  term  for 
the  wealthy  and  for  their  defenders.  Edward  Bellamy  had  recently 
contributed  to  social  unrest  by  the  publication  ot  his  Utopia  called 
Looking  Backward,  a  dream  of  an  ideal  socialized  world  as  seen  in  the 
year  2087,  in  which  private  enterprise  had  completely  disappeared. 
In  his  dissenting  opinion  in  the  elevator  case,  Justice  Brewer  delivered 
a  ringing  statement  of  the  conservative  position: 

The  paternal  theory  of  government  is  to  me  odious.  The  utmost 
possible  libeity  to  the  individual,  and  the  fullest  possible  protection 
to  him  and  his  property,  is  both  the  limitation  and  duty  of  govern- 
ment. If  it  may  regulate  the  price  of  one  service  which  is  not  a  public 
service,  or  the  compensation  for  the  use  of  one  kind  of  property  which 
is  not  devoted  to  a  public  use,  why  may  it  not  with  equal  reason 
regulate  the  price  of  all  service,  and  the  compensation  to  be  paid  for 
the  use  of  all  property?  And  if  so,  "Looking  Backward"  is  nearer  than 
a  dream.60 

REGULATION 

During  the  early  years  of  railroad-building,  little  government  regu- 
lation was  assumed  to  be  necessary.  As  abuses  and  disorder  demon- 
strated the  necessity  for  some  degree  of  control,  the  state  legislatures 
took  up  the  task.  Various  types  of  police  measures  were  enacted.  It 
was  discovered,  however,  that  penal  laws  applicable  to  particular 
abuses  were  not  enough.  Soon  after  the  Civil  War  the  states  turned 
to  a  new  device,  the  regulatory  commission.  The  principal  functions 

*  Budd  v.  New  York,  143  U.S.  517  (1892). 

*Ibid.,  p.  551.    For  an  additional  elevator  case  decided  two  years  later,  ice  Braat  it 
North  Dakota,  153  U.S.  391   (1894). 
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of  the  commissions  first  established  were  to  investigate  and  give  pub- 
licity to  facts  concerning  the  operations  of  the  railroads.  It  was 
thought  that  giving  adequate  publicity  to  the  abuses  of  railroad  corpo- 
rations would  result  almost  automatically  in  the  elimination  of  the 
abuses.  To  some  extent  the  desired  result  was  achieved,  but,  by  and 
large,  men  of  the  type  of  Jay  Gould,  the  Vanderbilts,  and  Hunting- 
ton  and  Stanford  were  not  greatly  disturbed  by  publicity  concerning 
their  buccaneering  methods.  When  some  of  the  states  attempted  to 
fix  maximum  railroad  rates  by  law,  they  discovered  that  a  state  legis- 
lature, made  up  of  people  of  highly  diverse  interests  and  meeting  at 
only  infrequent  intervals,  was  not  sufficiently  flexible  as  an  agency 
for  the  regulation  of  prices.  Gradually,  therefore,  such  rate-making 
functions  as  were  assumed  by  the  states  were  turned  over  to  the  regu- 
latory commissions.  This  allotment  of  powers  to  the  commissions 
represented  the  merging  of  legislative,  executive,  and  judicial  func- 
tions in  a  single  agency.  It  came  about  so  gradually  as  to  attract 
little  attention;  yet  it  culminated  in  the  development  of  what  has  been 
called  the  fourth  branch  of  the  government.  The  development  was 
significant  in  terms  of  the  government  of  the  states  alone.  It  took  on 
added  significance  in  that  it  marked  the  way  for  subsequent  and  more 
far-reaching  developments  in  the  federal  government. 

The  regulatory  activities  of  the  states  were  limited  by  decisions  ol 
the  Supreme  Court  marking  the  periphery  of  state  powers.  During 
the  period  of  Chief  Justice  Chase,  who  served  from  1864  to  1873,  the 
Court  is  said  to  have  taken  a  pronounced  stand  in  favor  of  state  regu- 
lation." The  most  important  case  having  an  effect  upon  business 
generally  was  that  of  Paul  v.  Virginia,118  in  which  the  Court  held  that 
the  negotiation  of  insurance  policies  and  contracts  and  the  business 
of  insurance  did  not  constitute  commeice  of  such  a  nature  that  the 
states  were  forbidden  to  regulate  it,  even  though  the  business  was  per- 
formed across  state  lines. 

However,  in  the  period  of  Chase's  successor,  Chief  Justice  Waite, 
who  served  from  1873  to  1888,  the  Court  revealed  a  greater  concern 
about  the  exercise  of  state  regulatory  power  over  business  which  had 
extensions  across  state  lines.  The  decisions  were  coincident  with  the 
growth  of  state  laws  curbing  and  regulating  the  activities  of  railroads." 
The  degree  to  which  states  might,  in  the  absence  of  federal  regula- 

n  Charles  Warren,   The  Supreme  Court  in   United  States  History    (rev.  ed.,  2  voli, 
1926),  II,  626. 
"8  Wallace  168   (1869).  "Sec  Warren,  op.  cit.,  II,  625  «. 
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tions,  interfere  with  the  interstate  commerce  activities  of  railroads 
remained  undetermined  for  some  time.  Chief  Justice  Waite  left  the 
subject  obscure  in  one  of  the  Granger  cases,  in  which  he  upheld  a 
Wisconsin  law  on  the  ground  that  it  was  confined  to  state  commerce 
or  such  interstate  commerce  as  directly  affected  the  people  of  Wis- 
consin. 

Until  Congress  acts  in  reference  to  the  relations  of  this  company  to 
interstate  commerce,  ir  is  certainly  within  the  power  of  Wisconsin  to 
regulate  its  affairs,  etc.,  so  far  as  they  are  of  domestic  concern.  With 
the  people  of  Wisconsin,  this  company  has  domestic  relations.  Inci- 
dentally, these  may  reach  beyond  the  state.  But  certainly,  until  Con- 
gress undertakes  to  legislate  for  those  who  are  without  the  state, 
Wisconsin  may  provide  for  those  within,  even  though  it  may  indirectly 
affect  those  without.*4 

Railroad  counsel  and  others  generally  opposed  to  state  regulation 
of  railroads  objected  to  the  interpretation  permitting  states  inci- 
dentally to  regulate  interstate  commerce  in  the  absence  of  federal 
statutes  on  the  subject.  They  won  a  victory  in  the  Wabash  case,66 
decided  in  1886,  when  the  Court  shifted  its  grounds  and  held  that  a 
state  might  not  regulate  even  that  portion  of  interstate  commerce 
which  took  place  within  its  borders.  Since  the  railroad  companies 
were  in  continual  process  of  extending  their  lines  and  linking  them 
with  other  lines,  to  add  to  the  network  of  interstate  commerce  in  con- 
stant movement  throughout  the  United  States,  the  decision  had  the 
effect  of  leaving  an  important  and  growing  portion  of  the  railroad  busi- 
ness of  the  country  free  from  any  regulation  whatsoever,  pending  the 
time  when  the  federal  government  might  assume  control.  The  deci- 
sion speeded  the  coming  of  federal  regulation. 

It  is  not  easy  to  discover  whether  or  not  the  several  members  of  the 
Supreme  Court,  in  curbing  the  power  of  the  states,  favored  the  devel- 
opment of  federal  regulation.  Speaking  for  the  Court  in  1875,  Justice 
Bradley  remarked  that  in  the  field  of  maritime  transportation  relief 
from  exorbitant  transportation  charges  was  found  in  the  existence  or 
fear  of  competition.  The  same  kind  of  relief,  he  thought,  should 
avail  in  reference  to  land  transportation.  Much  thought  had  been 
given,  he  said,  as  to  whether  Congress  could  counteract  impediments 
by  taking  positive  action  to  establish  and  facilitate  the  means  of  com- 
munication between  the  different  parts  of  the  country.  The  powei 

**Peik  v.  Chicago  and  Northwestern  Railway  Co.,  9<t  U.S.  164,  177-178   (1877). 
*  Wabash,  St.  Louis  and  Pacific  Railway  Co.  v.  Illinois.  118  U-S.  5.57. 
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had  been  exercised  in  the  construction  of  the  Cumberland  Road  and 
other  similar  works,  and  through  the  establishment  of  railroad  com- 
munication with  the  Pacific  coast.  He  added: 

But  it  is  to  be  hoped  that  no  occasion  will  ever  arise  to  call  for  any 
general  exercise  of  such  a  power,  if  it  exists.6* 

He  thought,  however,  that  if  companies  chartered  by  the  state 

should  so  combine  or  become  so  consolidated  and  powerful  as,  under 
cover  of  irrevocable  franchises  already  granted,  to  acquire  absolute 
control  over  the  transportation  of  the  country  and  should  exercise  it 
injuriously  to  the  public  interest,  every  constitutional  power  of  Con- 
gress would  undoubtedly  be  invoked  for  relief.  .  .  .  Commercially,  this 
is  but  one  country,  and  the  intercourse  between  all  its  parts  should 
be  as  free  as  due  compensation  to  the  carrier  interest  will  allow.  This 
is  demanded  by  the  "general  welfare,"  and  is  dictated  by  the  spirit  of 
the  Constitution  at  least.  Any  local  interference  with  it  will  demand 
from  the  national  legislature  the  exercise  of  all  the  just  powers  with 
which  it  is  clothed." 

It  may  be  that,  with  the  passage  of  time,  some  of  the  judges  grew 
more  sympathetic  toward  the  idea  of  federal  regulation  ol  railroads, 
although  it  is  apparent  that  many  of  the  new  appointments  were  made 
from  among  lawyers  who  were  firmly  opposed  to  the  idea  of  regula- 
tion in  general.  The  need  for  federal  regulation  grew  steadily  more 
apparent.  The  need  resulted,  not  merely  from  judicial  decisions 
limiting  the  power  of  the  states,  but  also  from  the  obvious  inability 
of  a  state  to  inquire  into  facts  and  regulate  matters  at  a  distance 
having  repercussions  on  its  own  welfare  and  from  the  ineffectiveness 
of  state  political  bodies  in  competition  with  powerful  railroad  corpo- 
rations. So  effective  were  the  corporations  in  dealing  with  state  regu 
latory  commissions  that  the  corporations  were  at  times  better  off  when 
nominally  governed  by  commissions  which  were  subject  to  their  in- 
fluence than  when  no  such  body  existed  to  take  responsibility. 

The  beginnings  of  federal  power  over  railroads  were  made  largely 
on  the  basis  of  other  constitutional  powers  than  that  to  regulate  inter- 
state commerce.  Grants  of  land  to  states  for  building  railroads  or 
grants  directly  to  the  railroad  companies,  for  example,  did  not  neces- 
sarily involve  interstate  commerce.  The  measure  enacted  in  1862 
authorizing  the  government  to  take  over  and  operate  the  railroads 

••Baltimore  and  Ohio  Railroad  Co.  *.  Maryland,  21  Wallace  456,  474   (1875). 
"/did.,  pp.  474-475. 
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was  enacted  in  pursuance  of  the  war  powers.  Postal  powers  and  wai 
powers  were  taken  heavily  into  account  in  chartering  the  Pacific  Rail- 
roads and  in  providing  them  with  land  and  loans  of  money.  Federal 
regulations  covering  the  carrying  of  the  mails  and  federal  expendi- 
tures for  the  purpose  had  important  influences  in  the  matter  of  rail- 
road administration. 

The  enactment  of  federal  legislation  to  regulate  railroads  began 
very  gradually.  In  1873,  the  House  of  Representatives  considered, 
but  did  not  pass,  a  bill  to  provide  for  the  creation  of  a  board  of  com 
missioners  of  commerce  consisting  of  five  heads  of  executive  depart- 
ments. The  purpose  of  the  board  was  to  be  largely  that  of  acrumu- 
lating  information  about  commerce  by  land  and  water.  Presumably 
the  function  of  the  proposed  board  was  to  promote  commerce  rather 
than  to  regulate  it."  In  March,  1873,  a  law  was  somewhat  hesitantly 
enacted  on  the  basis  of  the  commerce  power  to  require  more  humane 
treatment  of  livestock  transported  by  railroads.6'  A  year  later,  the 
House  of  Representatives  passed  a  bill  "to  regulate  commerce  by  rail- 
roads among  the  several  states."  The  bill  was  designed  to  regulate 
transportation  rates  through  a  board  of  nine  railroad  commissioners. 
It  proposed  to  give  the  board  compulsory  powers  for  the  collection  oi 
information  and  authori/ed  a  bureau  of  railway  statistics  in  the  De- 
partment of  the  Interior  to  compile  the  data  for  the  ascertainment  of 
reasonable  rates.  It  did  not  pass  the  Senate.80  The  Senate  also  re- 
jected a  bill  "to  establish  a  national  railroad  bureau  and  for  the  gen- 
eral government  of  railroads/'  This  bill  provided  tor  a  board  of  three 
railroad  commissioners.61  A  number  of  statutes  affecting  railroads 
were  enacted  dining  the  period,  but  most  of  them  had  to  do  with  the 
Pacific  railroads,  to  which  the  government  had  made  grants  ol  land 
and  loans  of  money.  An  act  approved  in  1878  created  the  position 
of  auditor  of  railroad  accounts8'  in  the  Department  of  the  Interior. 
The  title  was  subsequently  changed  to  office  ot  commissioner  of  rail- 
roads, but  the  functions  remained  principally  the  accumulation  of  in- 
formation about  railroads  in  which  the  federal  government  had  a 
financial  stake. 

During  the  second  half  of  the  eighteen-seventies,  a  movement  began 

"46  Congressional  Globe  1331-1338. 

•  17  Stat.  584. 

*  Report  of  the  Auditor  of  Railroad  Accounts  in  the  United  States  Department  of  th< 
Interior,  Annual  Report,  45th  Cong.,  3d  sess.,  1878-1879,  p.  864. 

"Ibid.,  p.  864.  "20  Stat.  160. 
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which  resulted  in  the  enactment  of  the  Interstate  Commerce  Act  a 
decade  later.  In  May,  1878,  John  H.  Reagan,  of  Texas,  reported 
from  the  House  committee  on  commerce  a  bill  to  regulate  interstate 
commerce  and  to  prohibit  unjust  discriminations  by  common  car- 
riers." The  bill  made  no  provision  for  a  commission,  but  it  estab- 
lished federal  penalties  calculated  to  curb  serious  abuses.  It  sought 
to  secure  equality  of  freight  rates  and  facilities  for  all  shippers.  To 
this  end  it  prohibited  the  granting  of  rebates  and  drawbacks  such  as 
were  granted  at  times  to  shippers  of  large  quantities  of  goods  in  order 
to  secure  business  which  might  otherwise  go  to  a  competing  line.  It 
sought  to  eliminate  evils  in  what  was  known  as  the  long-and-short- 
haul  situation  by  prohibiting  greater  gross  charges  for  short  hauls 
than  for  long  ones.  The  evil  grew  out  of  the  fact  that  a  company 
often  reduced  its  through  rates  in  order  to  meet  competition  from  a 
parallel  line  or  from  transportation  by  water,  but  recompensed  itself 
by  charging  excessive  rates  to  intermediate  points  on  its  own  line 
where  it  suffered  no  competition.  It  might  be  cheaper,  for  example, 
to  ship  goods  from  Omaha  to  San  Francisco  than  from  Omaha  to  a 
point  on  the  same  line  in  Nevada  or  eastern  California.  The  bill  re- 
quired the  posting  of  rates  and,  where  rates  were  fixed  on  local  com- 
merce by  the  state,  required  the  posting  of  the  schedules  of  state  rates 
and  prohibited  charging  more  per  ton-mile  for  shipments  in  inter- 
state commerce  than  for  shipments  in  state  commerce.*1 

An  opponent  of  the  bill  contended  that  the  framers  of  the  Constitu- 
tion had  never  intended  to  give  to  Congress  any  such  power  over 
interstate  commerce.  The  commerce  clause,  he  argued,  "was  aimed 
at  the  states,  so  as  to  prevent  one  state  from  imposing  any  impost, 
duty,  burden,  or  hardship  upon  the  exports  or  imports  of  any  other 
state  which  might  be  passing  through  its  borders."  *  Although  most 
of  the  Supreme  Court  decisions  cited  were  decisions  curbing  state 
interference  with  interstate  commerce  rather  than  upholding  federal 
regulatory  measures,  and  although  constitutional  arguments  were  in- 
terspersed throughout  the  debates,  the  legislators  seem  to  have  been 
more  deeply  concerned  with  the  expediency  than  with  the  constitu- 
tionality of  the  bill.  The  bill  passed  the  House  of  Representatives,8* 
but  the  Senate  failed  to  act.  The  bill  died  with  the  Congress  by 
which  it  was  considered. 

•  7  Congressional  Record  3096-5097. 

w  For  a  summary  of  the  bill,  sec  ibid.,  p.  3275. 

mlbid.t  p.  SS9S.  M8  Congressional  Record  101-102. 
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Reagan  reintroduced  his  bill  in  the  next  Congress,  but  was  em- 
barrassed by  the  competition  of  another  bill.  Railroad  attorneys  and 
some  congressmen  argued  that  the  federal  legislation  needed  was  pro- 
vision for  a  fact-finding  commission  to  assemble  significant  data  con- 
cerning railroad  transportation.  The  House  committee  on  com- 
merce, of  which  Reagan  was  chairman,  rejected  his  bill  in  favor  of 
one  providing  for  a  board  of  commissioners  of  interstate  commerce  as 
a  bureau  of  the  Interior  Department.  The  commission  was  to  have 
little  authority  beyond  that  of  accumulating  data  about  railroad  oper- 
ations and  making  reports  as  to  operations  and  as  to  violations  of  law. 
One  of  its  purposes  was  stated  to  be  that  of  amassing  the  information 
necessary  to  the  development  of  a  system  of  federal  legislation  on  the 
subject.  In  addition  to  providing  for  the  commission,  the  bill  out- 
lawed certain  abuses,  but  it  was  a  much  milder  measure  than  that 
proposed  by  Reagan.*7 

Neither  of  these  bills  was  passed,  but  the  controversy  continued 
year  after  year  between  advocates  of  penal  legislation  to  cope  with 
abuses  and  advocates  of  a  commission  with  limited  powers.  Estab- 
lishment of  a  railroad  commission  was  favored  by  Thomas  M.  Cooley, 
chief  justice  of  Michigan  and  author  of  the  highly  influential  Treatise 
on  the  Constitutional  Limitations  Which  Rest  upon  the  Legislative 
Power  of  the  States  of  the  American  Union.  The  personnel  of  the 
commission,  according  to  one  view,  should  consist  of  such  men  as 
Judge  Cooley  and  Charles  Francis  Adams,  Jr.,  whose  Railroads:  Their 
Origin  and  Problems  was  much  quoted  throughout  the  debates. 

In  March,  1885,  near  the  beginning  of  the  term  of  the  Forty-Ninth 
Congress,  Senator  Shelby  M.  Cullom,  of  Illinois,  the  sponsor  of  a  bill 
to  create  a  railroad  commission,  secured  adoption  of  a  Senate  resolu- 
tion providing  for  a  select  committee  of  five  senators  to  investigate 
and  report  upon  the  subject  of  the  regulation  of  transportation  by 
railroad  and  water  routes  in  the  United  States.  An  extended  investi- 
gation was  held,  giving  publicity  to  the  issues  and  leading  to  their 
further  discussion,  and  in  January,  1886,  the  committee  made  what 
was  known  as  the  Cullom  Report.68  It  analyzed  the  subject  at  length 
and  presented  much  testimony.  In  October,  1886,  the  Supreme 
Court  made  more  obvious  the  need  for  federal  regulation  by  its  deci- 
sion in  the  Wabash  case,8*  denying  to  the  states  all  power  to  regulate 

"For  discussion  of  the  bills,  see  10  Congressional  Record  4019-4032. 
*  Report  of  the  Committee  on  Interstate  Commerce,  Senate  Report  No.  46,  49th  Cong, 
1st  sess.,  2  vols.,  1886. 
"  Wabash,  St.  Louis  and  Pacific  Railway  Co.  v.  Illinois,  118  U.S.  557   (1886). 
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interstate  commerce  by  railroad.  The  Cullom  bill  was  again  intro- 
duced. The  Senate  passed  the  bill  by  a  vote  of  47  to  4.ro 

In  the  House  ot  Representatives  the  Reagan  bill  was  offered  as  a 
substitute.  Both  bills  prohibited  unreasonable  charges,  rebates,  draw- 
backs, special  rates,  and  unjust  discrimination,  and  both  required  the 
railroads  to  publish  and  keep  posted  their  schedules  of  rates.  Both 
contained  long-and-short-haul  clauses,  although  the  Cullom  bill 
authorized  the  commission  to  modify  the  restriction  under  certain 
circumstances.  A  congressman  supporting  the  Cullom  bill  made  the 
following  comparison  between  the  modes  of  enforcement: 

Both  these  bills  aim  at  the  same  thing,  but  by  different  methods; 
one  is  to  be  enforced  by  five  commissioners  at  the  public  expense  for 
the  public  good;  the  other  by  lawsuits  brought  by  individuals  against 
the  railroads  —  a  method  that  people  in  our  region,  especially  poor 
men,  do  not  feel  encouraged  by  their  experience  to  undertake. 

The  Cullom  bill  enables  the  poorest  man,  the  tenant  as  easily  as  the 
rich  farmer  or  mercantile  house,  to  present  his  complaint  in  a  plain 
way  and  if  he  has  a  fair  case  to  set  in  motion  all  of  the  machinery  of 
the  courts  with  able  counsel  and  without  any  expense  or  risk  to  him- 
self, and  secure  redress  for  his  wrongs  as  quickly  and  completely  as 
the  richest.  Under  the  Reagan  bill  he  must  take  the  risk  of  a  lawsuit 
that  may  wear  him  out  and  beggar  him  of  what  little  he  had.  Is  it 
likely  that  such  men  will  readily  try  such  a  contest?  Is  it  not  more 
likely  that  these  severe  provisions  of  law  will  be  abused  by  rival 
interests,  rich  and  powerful,  to  foment  and  instigate  lawsuits  to  harass 
competitors,  and  the  law  merely  made  an  instrument  in  the  struggles 
of  the  strong  to  weaken  and  exhaust  the  weaker  roads? n 

The  House  of  Representatives  accepted  the  Reagan  bill  as  a  substitute 
by  a  vote  of  134  to  104,7S>  and  passed  the  bill  by  a  vote  of  192  to  4 1.71 
The  bill  went  to  conference  for  a  revision  that  would  make  it  accept- 
able to  the  two  houses.  Cullom  and  Reagan  headed  the  deputations 
from  the  Senate  and  House  respectively.  They  agreed  on  a  bill  con- 
taining as  fully  as  possible  the  provisions  of  the  two  competing  bills. 
Most  of  the  activities  prohibited  by  the  Reagan  bill  were  prohibited 
in  the  compromise  draft,  and  action  against  offenders  was  authorized 
without  the  necessity  of  resort  to  a  commission.  On  the  other  hand, 
Reagan  yielded  to  the  demand  for  a  commission.  It  w^s  to  have  the 
powers  hitherto  proposed,  including  the  power  of  investigating  al- 

w  17  Congressional  Record  4423.  n  Ibid.,  p.  7290. 

pp.  7752-7753.  *ibid.,  pp.  7755-7756. 
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leged  offenses  on  complaint,  issuing  cease-and-desist  orders  against 
offenders,  and  seeking  court  action  if  its  orders  were  disobeyed. 

Each  house  gave  considerable  attention  to  the  conference  report. 
Much  of  the  debate  had  to  do  with  pooling  and  long-and-short-haul 
provisions.  Quite  incidentally  at  various  points  the  question  of  the 
rate-making  powers  of  the  commission  was  discussed  —  a  question  of 
great  importance  in  view  of  the  court  decisions  handed  down  within 
a  few  years  after  the  establishment  of  the  commission.  The  bill  gave 
the  commission  no  power  to  establish  schedules  of  rates  initially,  but 
it  seemed  to  confer  the  power  to  disestablish  existing  rates  under  cer- 
tain circumstances.  Section  4  of  the  bill,  for  example,  prohibited 
charging  more  for  a  short  distance  than  for  a  long  distance  on  the 
same  line,  but  empowered  the  commission  to  modify  the  rule,  stating 
that  it  might  "from  time  to  time  prescribe  the  extent  to  which  such 
designated  common  carrier  may  be  relieved  from  the  operation  of 
this  section  of  the  act.1'  Such  a  provision  seemed  to  authorize  rate- 
making  in  so  far  as  it  was  related  to  the  long-and-short-haul  provision. 
Section  1  of  the  bill,  furthermore,  incorporated  the  common-law 
principle  that  all  rates  should  be  reasonable  and  just.  Section  15 
provided  that  the  commission  should  investigate  alleged  violations  of 
the  act  and  should  issue  cease-and-desist  orders  against  violations.  If 
offenses  were  continued,  the  commission  could  petition  a  United 
States  circuit  court  for  an  injunction.  In  the  light  of  these  widely 
separated  provisions,  it  seemed  possible  that  the  commission,  in  issu- 
ing cease-and-desist  orders  against  the  charging  of  unreasonable  rates, 
should  be  able  to  fix  alternative  rates  which  it  regarded  as  reasonable. 

Such  seems  to  have  been  the  interpretation  given  by  Senator  John 
R.  McPherson,  of  New  Jersey.  He  said: 

The  bill  confers  upon  a  commission  of  five  members  the  determina- 
tion of  the  question  as  to  whether  a  rate  is  a  reasonable  rate  or  not. 
The  railway  company  may  fix  such  rate  as  they  please,  but  the  com- 
mission have  the  revision  of  that  rate,  and  they  may  make  it  such  rate 
as  in  their  view  is  reasonable.  This,  I  take  it,  the  commission  will 
do;  in  short,  the  power  to  make  reasonable  within  a  certain  limit  is 
the  power  to  make  rates/4 

Other  senators  emphasized  the  fact  that  the  bill  did  not  say  what  was 
reasonable,  and  that  the  question  of  the  measure  of  reasonableness 
would  go  to  the  courts. 
The  debate  disclosed  the  fact  that  many  legislators  were  in  doubt 

M  18  Congressional  Record  528.  nlbid.t  pp.  566,  576-577. 
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as  to  the  meaning  of  many  provisions  of  the  bill.  Opinions  often 
differed  sharply.  The  Senate  was  reminded  that  "the  true  meaning 
of  this  measure,  as  of  every  other  law,  is  bound  to  be  settled  by  the 
courts,  and  in  arriving  at  the  true  meaning  of  the  act  it  is  a  funda 
mental  canon  of  statutory  construction  that  the  court  will  not  look 
at  the  opinions  expressed  by  the  members  of  the  legislature  who 
voted  lor  and  against  it  as  to  its  meaning.  The  meaning  of  the  act 
will  be  determined  by  a  consideration  alone  of  its  language."1"  The 
comment  is  significant  in  view  of  the  subsequent  judicial  history  of 
the  statute. 

The  bill  was  denounced  by  some  legislators  down  to  the  final  stage 
of  enactment.  Senator  George  F.  Hoar,  of  Massachusetts,  declared 
that  the  passage  of  the  bill  would  create  a  panic.  The  creation  of  the 
commission  with  the  powers  attributed  to  it  seemed  to  him  utterly 
indefensible  legislation.  The  commissioners  were  given  powers  half- 
legislative  and  half-judicial.  "You  give  these  men  power  over  the 
business  of  great  towns  and  great  cities  and  great  classes  of  invest- 
ments —  a  power  which  no  Persian  satrap  or  Roman  proconsul  was 
ever  entrusted  with  —  at  a  salary  of  seventy-five  hundred  dollars  a 
year,  with  an  exposure  to  temptation  in  the  way  of  corruption  which 
would  not  stand  at  millions  arid  hundreds  of  millions  of  dollars/'  n 
Furthermore,  he  said,  if  the  commission  was  to  deal  with  all  the  cases 
to  be  brought  before  it,  it  needed  a  membership,  not  merely  of  five, 
but  of  five  hundred  or  five  thousand  men." 

A  congressman  continued  to  insist  that  the  bill  was  unconstitu- 
tional because  it  blended  in  the  commission  legislative,  executive,  and 
judicial  powers.  Once  the  commission  was  established,  however 
wrong  the  law  might  prove  in  many  respects,  he  did  not  believe  that 
it  would  ever  be  repealed.  "I  do  not  believe  in  commissions;  I  prefer 
to  have  the  rights  of  the  people  adjudged  by  the  regular  constitu- 
tional courts  and  juries  of  the  country."  The  history  of  legislation 
and  the  course  of  administration  of  the  government,  he  said,  proved 
that,  whenever  an  office  was  created,  it  was  never  abolished,  but  rather 
that  those  who  were  appointed  to  execute  it  were  increased  in  num 
ber  if  any  change  whatever  was  made.  "1  freely  confess,  sir,"  he  pro 
claimed,  "that  I  am  jealous  of  this  eternal  tendency  to  the  enlarge 
ment  and  centralization  of  federal  power/'  n 

w  Senator  James  Z.  George,  of  Mississippi,  ibid.,  p.  577. 

"Ibid.,  p.  639.  nlbid.,  p.  610. 

'•Congressman  William  C.  Gates,  of  Alabama,  ibid.,  p.  847. 
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The  two  houses  accepted  the  report  of  the  conference  committee 
and  "An  act  to  regulate  commerce"  was  approved  by  President  Cleve 
land  on  February  4,  1887." 

THE  INTERSTATE  COMMERCE  COMMISSION 

Section  11  of  the  act  to  regulate  commerce  provided  for  an  Inter- 
state Commerce  Commission  of  five  members,  to  be  appointed  by  the 
President  by  and  with  the  advice  and  consent  of  the  Senate.  Mem- 
bers were  to  serve  for  six  years,  but  the  terms  of  the  first  appointees 
were  so  arranged  that  they  would  expire  unevenly.  No  more  than 
three  of  the  commissioners  were  to  be  appointed  from  the  same 
political  party. 

Realizing  that  the  effectiveness  of  the  commission  would  depend 
very  largely  upon  the  selection  of  personnel,  President  Cleveland 
made  his  choices  carefully.  The  dominating  figure  during  the  early 
years  was  Thomas  M.  Cooley,  of  Michigan,  who  brought  to  the  chair- 
manship of  the  commission  a  body  of  experience  acquired  on  the 
supreme  bench  of  his  state  and  some  experience  with  railroads  acquired 
as  receiver  of  the  Wabash  line,  as  well  as  a  reputation  as  a  writer  in 
the  field  of  jurisprudence.  One  of  his  colleagues  said  in  praise  of 
him  that  he  had  laid  the  foundations  of  the  commission  broad  and 
strong  and  "made  it  what  its  creators  never  contemplated,  a  tribunal 
of  justice,  in  a  field  and  for  a  class  of  questions  where  all  was  chaos 
before."  * 

The  first  decade  of  the  life  of  the  commission  was  a  stormy  period.81 
The  railroads,  even  though  they  had  favored  the  establishment  of  a 
fact-finding  commission  as  an  alternative  to  the  restrictive  provisions 
of  the  Reagan  bill,  were  determined  not  to  be  governed  by  any 
agency.  They  modified  those  of  their  practices  which  were  more 
obviously  in  violation  of  the  statute,  but  beyond  that  point  they  pre- 
pared to  block  any  interference  by  the  commission.  However  in- 
telligently the  commission  might  set  about  the  performance  of  its 
functions,  its  success  depended  upon  the  co-operation  of  the  courts 
not  merely  for  the  enforcement  of  the  orders  of  the  commission,  but 

80  24  Stat.  379,  The  statute  is  referred  to  hereafter  by  its  modern  title,  "The  Interstate 
Commerce  Act." 

11  A.  C.  McLaughlin,  "Thomas  Mclntyre  Cooley/'  Dictionary  of  American  Biography 
(1930),  IV,  392-393. 

MSee  I.  L.  Sharfman,  The  Interstate  Commerce  Commission  (4  vols.  in  5,  1931-1937), 
I,  19-35;  Carl  McFarland,  Judicial  Control  of  the  Federal  Trade  Commission  and  thi 
Interstate  Commerce  Commission,  1920-1930  (1933),  chapter  IV,  and  materials  cited; 
and  Robert  E.  Cushman,  The  Independent  Regulatory  Commissions  (1941),  chapter  III 
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for  the  interpretation  of  the  vague  provisions  in  the  statute.  In  spite 
of  the  prestige  of  its  chairman,  the  commission  had  reason  to  expect 
judicial  hostility  on  two  grounds.  First,  many  of  the  judges  of  the 
federal  courts  were  committed  to  laissez-faire  doctrines.  They  were 
opposed  to  more  than  a  minimum  of  governmental  interference  with 
private  enterprise.  The  time  had  come  when  many  of  the  ablest 
lawyers  of  the  country  were  corporation  attorneys;  and  federal  judges 
were  often  chosen  from  the  ranks  of  such  attorneys.  It  was  only 
natural  that  they  should  carry  into  the  courts  the  legal  doctrines  pre- 
viously sponsored  in  defense  of  their  clients.  In  the  second  place,  the 
commission  had  reason  to  expect  judicial  hostility  because  of  the 
nature  of  its  own  organization.  Even  though  it  had  little  of  the 
authority  of  the  modern  independent  regulatory  commission,  it  clearly 
marked  the  beginning  of  an  anomalous  organization  in  the  federal 
government.  Feeble  as  it  was,  it  showed  evidence  of  the  merging  of 
legislative,  executive,  and  judicial  powers.  The  courts  were  by  tra- 
dition hostile  to  any  broad  encroachment  on  the  principle  of  the  sep- 
aration of  powers,  and  were  particularly  hostile  to  the  exercise  of 
what  they  regarded  as  judicial  functions  by  any  organization  other 
than  the  courts.  It  was  a  foregone  conclusion,  therefore,  that  they 
would  greet  with  suspicion  and  possible  hostility  this  strange  addition 
to  the  aggregation  of  governmental  agencies. 

One  of  the  earliest  difficulties  encounteied  by  the  commission  was 
that  of  compelling  testimony  in  connection  with  its  investigations. 
The  power  to  compel  testimony  was  provided  by  statute,  and  the  con- 
stitutionality of  the  provision  was  supposed  to  be  protected  by  an  act 
forbidding  the  use  of  the  testimony  in  criminal  actions  against  the 
witness,  so  that  there  was  no  violation  of  the  provision  of  the  Fifth 
Amendment  of  the  Constitution  that  no  person  in  a  criminal  case 
could  be  compelled  to  be  a  witness  against  himself.  In  1892,  how- 
ever, the  Supreme  Court  found  that  full  protection  against  self-incrim- 
ination  was  not  given,  and  therefore  denied  the  power  of  the  govern- 
ment  to  compel  testimony  in  instances  where  it  might  have  the  effect 
of  criminating  the  witness.83  The  Interstate  Commerce  Commission 
asked  for  the  enactment  of  new  legislation  which  would  make  it 
possible  to  secure  evidence  from  persons  who  had  themselves  been 
offenders.  Congress  enacted  a  new  statute  to  give  full  protection  to 
such  witnesses,84  but  a  lower  federal  court  subsequently  held  it  like- 
wise to  be  unconstitutional.  The  Supreme  Court  did  not  pass  upon  it 

r  Coun$elman  v.  Hitchcock.  142  U.S.  547   (1892).  27   Stat.  443. 
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until  1896.  Down  to  that  time  the  Interstate  Commerce  Commission 
had  the  greatest  difficulty  in  securing  important  items  of  evidence  be- 
cause of  the  refusal  of  witnesses  to  testify.  In  the  year  mentioned, 
however,  the  Supreme  Court  found  the  statute  adequate  for  the  pre- 
servation of  constitutional  rights,  since  it  gave  full  personal  exemp- 
tion from  legal  action  flowing  from  the  testimony.  Said  Justice 
Brown  for  the  Court: 

It  is  entirely  true  that  the  statute  does  not  purport,  nor  is  it  possible 
for  any  statute,  to  shield  the  witness  from  the  personal  disgrace  or 
opprobrium  attaching  to  the  exposure  of  his  crime;  but,  as  we  have 
already  observed,  the  authorities  are  numerous  and  very  nearly  uni- 
form to  the  effect  that,  if  the  proposed  testimony  is  material  to  the 
issue  on  trial,  the  fact  that  the  testimony  might  tend  to  degrade  the 
witness  in  public  estimation  does  not  exempt  him  from  the  duty  of 
disclosure.  A  person  who  commits  a  criminal  act  is  bound  to  con- 
template the  consequences  of  exposure  to  his  good  name  and  reputa- 
tion, and  ought  not  to  call  upon  the  courts  to  protect  that  which  he 
has  himself  esteemed  to  be  of  such  little  value."* 

This  decision  eliminated  one  of  the  barriers  met  by  the  commission 
in  collecting  evidence.  Others  were  harder  to  eliminate.  It  will  be 
recalled  that,  if  a  railroad  refused  to  obey  an  order  of  the  commission, 
the  order  could  be  enforced  only  by  an  appeal  to  a  United  States  cir- 
cuit court.  Some  railroads  withheld  information  in  commission  in- 
vestigations. When  the  commission  appealed  to  a  court  to  enforce  an 
order,  the  offending  company  would  then  produce  a  mass  of  addi- 
tional evidence  to  show  that  the  order  should  not  have  been  issued 
and  to  discredit  the  commission.  Since  the  statute  did  not  restrict  the 
courts  to  the  evidence  previously  presented  before  the  commission, 
there  was  no  legal  way  of  preventing  the  presentation  of  such  evi- 
dence. Apparently  the  Supreme  Court  could  do  no  more  than 
express  its  disapproval  of  this  technique  of  heckling  the  commission 
and  forcing  the  complete  determination  of  all  issues  in  the  courts.  It 
took  such  a  step  in  a  case  decided  in  1896: 

We  think  this  a  proper  occasion  to  express  disapproval  of  such  a 
method  of  procedure  on  the  part  of  the  railroad  companies  as  should 
lead  them  to  withhold  the  larger  part  of  their  evidence  from  the 
commission,  and  first  adduce  it  in  the  circuit  court.  The  commission 
is  an  administrative  board,  and  the  courts  are  only  to  be  resorted  to 

"Brown  v.  Walker,  161  U.S.  591,  605  (1896).  See  also  Interstate  Commerce  Commi« 
lion  v.  Baird,  194  U.S.  25  (190<1),  and  Hale  t/.  Henkel,  201  U.S.  43  (1906). 
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when  the  commission  prefers  to  enforce  the  provisions  of  the  statute 
by  a  direct  proceeding  in  the  court,  or  when  the  orders  of  the  commis- 
sion have  been  disregarded.  The  theory  of  the  act  evidently  is,  as 
shown  by  the  provision  that  the  findings  of  the  commission  shall  be 
regarded  as  prima  facie  evidence,  that  the  facts  of  the  case  are  to  be 
disclosed  before  the  commission.  We  do  not  mean,  of  course,  that 
either  party,  in  a  trial  in  the  court,  is  to  be  restricted  to  the  evidence 
that  was  before  the  commission,  but  that  the  purposes  of  the  act  call 
for  a  full  inquiry  by  the  commission  into  all  the  circumstances  and 
conditions  pertinent  to  the  questions  involved.8* 

The  evil  was  not  eliminated,  however,  until  some  years  had  passed  and 
sentiment  in  favor  of  regulation  by  the  commission  had  grown  strong 
enough  to  secure  the  enactment  of  legislation  limiting  the  courts  to 
action  based  exclusively  upon  facts  presented  before  the  commission. 

The  case  mentioned  above  was  of  much  greater  importance  fox 
another  reason.  The  Court  stated  that  it  did  not  find  any  provision 
of  the  Interstate  Commerce  Act  that  expressly  or  by  necessary  impli- 
cation conferred  upon  the  Interstate  Commerce  Commission  the 
power  to  fix  rates.87  The  commission  had  never  assumed  that  it  had 
the  powe*-  initially  to  provide  schedules  of  rates  and  require  railroads 
to  accept  them.  But  when  rates  established  by  carriers  were  chal- 
lenged before  the  commission  and  were  known  to  be  unreasonable, 
the  commission  had  assumed  that  it  had  the  power  to  prescribe  the 
alternative  rates  which  would  be  reasonable.  It  had  exercised  this 
power  for  more  than  ten  years  when  the  Supreme  Court  held  that  the 
power  did  not  exist  at  all. 

This  decision  and  other  decisions  bearing  upon  various  powers  of 
the  commission  so  devitali/cd  it  that  in  its  annual  reports  it  was  com- 
pelled to  make  plea  after  plea  for  amending  legislation  to  enable  it 
to  perform  the  functions  it  was  intended  to  perform.**  A  number  of 
years  were  required  to  build  up  sufficient  sentiment  to  enforce  the 
enactment  of  legislation  materially  strengthening  the  commission. 
Such  legislation  was  passed,  however,  after  the  turn  of  the  century; 
and  the  commission  gradually  developed  into  one  of  the  most  power- 
ful agencies  in  the  federal  government."* 

88  Cincinnati,  New  Orleans,  and  Texas  Pacific  Railway  Co.  v.  Interstate  Commerce 
Commission,  162  U.S.  184,  196  (1896). 

"Ibid.,  p.  196. 

"See,  for  example,  the  Annual  Report  of  the  Interstate  Commerce  Commission  foi 
IS97. 

**  The  discussion  is  resumed  in  chapter  23. 
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MUCH  OF  THE  PUBLIC  HOSTILITY  toward  powerful  corporations  between 
the  Civil  War  and  1900  was  directed  at  railroad  corporations.  That 
hostility  gave  much  of  the  necessary  political  support  for  the  adoption 
of  the  Interstate  Commerce  Act  and  such  enforcement  of  that  act  as 
proved  possible.1  The  same  period  saw  the  development  of  similar 
hostility  toward  corporations  of  other  kinds.  The  period  of  depres- 
sion in  the  middle  of  the  decade  of  the  eighteen-seventies  brought 
about  the  collapse  of  many  loosely  built  business  structures,  with  a 
tendency  toward  absorption  of  smaller  units  by  larger  ones.  With 
the  gradual  return  of  prosperity,  larger  units  retained  their  compara- 
tive advantage  over  smaller  ones  and  continued  to  grow  at  an  accel- 
erated pace.  They  defeated  smaller  units  through  successful  compe- 
tition and  drove  them  out  of  business  or  absorbed  them  by  ruthless 
methods.  The  tendency  in  each  of  many  fields  was  toward  the  devel- 
opment of  monopoly  control.  Monopoly  was  opposed,  as  a  matter  of 
principle,  by  all  who  believed  that  the  survival  of  competition  was 
necessary  to  the  health  of  the  economic  order.  Businessmen  ruined 
by  monopolistic  organizations  added  to  the  hue  and  cry  against 
monopoly,  as  did  those  consumers  who  had  to  pay  higher  prices  for 
goods  as  a  result  of  the  elimination  of  competition. 

The  development  of  monopoly  proceeded,  not  merely  through  the 
growth  of  large  integrated  units  and  the  elimination  of  small-scale 
competitors,  but  also  through  the  formation  of  what  were  known  as 
trusts.  A  trust  was  a  combination  of  independent  firms,  through 
which  the  several  firms  acted  as  a  unit.  Each  member  of  the  com- 
bination submitted  to  the  direction  of  the  trustees  and  received 
in  turn  all  the  benefits  of  large-scale  organization  without  the  com- 
plete  loss  of  independent  identity.  The  combination  was  formed 
through  the  placement  of  a  majority  of  the  voting  stock  of  each  of  the 

*See  chapter  18. 
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member  firms  in  the  hands  of  trustees.  The  trustees  acquired  thereby 
full  power  of  control  over  all  the  member  organizations.  Through 
the  formation  of  the  trust  the  members  were  relieved  of  the  necessity 
of  engaging  in  business  wars  with  one  another,  being  able  to  pool 
information  and  inventions  for  mutual  benefit,  to  crush  competitors 
who  refused  or  were  not  invited  to  join  the  combination,  and,  within 
limits,  to  control  the  amount  of  production  and  the  selling  prices  of 
goods.  Toward  such  combinations,  therefore,  including  the  Stand- 
ard Oil  trust,  the  whiskey  trust,  the  sugar  trust,  and  many  others,  was 
directed  all  the  hostility  that  characterized  the  attitudes  of  the  public 
rind  of  defeated  competitors  toward  monopolies  and  large-scale  busi- 
ness organizations  in  general." 

The  accusations  against  trusts  were  formally  phrased  as  follows: 

(1)  That  they  tend  to  build  up  monopolies  and  drive  small  cap- 
italists out  of  business; 

(2)  That  they  destroy  competition,  the  great  minimizer  of  profits 
and  equalizer  of  prices; 

(3)  That  they  amass  fortunes  at  the  expense  of  the  community  by 
increasing  the  price  of  commodities; 

(4)  That  they  tend  to  build  up  an  oligarchy  which  controls  legis- 
lation in  its  own  interest  against  that  of  the  community,  thereby 
undermining  personal  and  political  freedom,  and  endangering  the 
existence  of  democratic  institutions.* 

While  it  was  clear  to  some  economists  that  trusts  and  other  forms  of 
large-scale  business  organizations  were  not  unmitigated  evils,  the  pre- 
vailing belief  of  large  numbers  of  people  that  they  constituted  such 
evils  was  a  driving  force  toward  controlling  legislation.  Opposition 
to  monopoly  developed  into  something  in  the  nature  of  a  crusade 
under  the  leadership  of  such  men  as  Henry  D.  Lloyd,  subsequently 
the  author  of  an  influential  volume  entitled  Wealth  Against  Com- 
monwealth* In  newspaper  editorials  and  in  highly  influential  articles 
published  during  the  eighteen-eighties  he  presented  dramatic  evi- 
dence of  the  predatory  and  anti-social  activities  of  the  big  business 
organizations  of  the  time."  The  anti-monopoly  movement  was  closely 

*  For  evidence  as  to  the  formation  and  operation  of  trusts,  see  House  Report  No.  4165, 
50th  Cong.,  2d  sess. 

•George  Gunton,  "The  Economic  and  Social  Aspect  of  Trusts/'  Political  Science 
Quarterly,  III  (September,  1888),  387. 

4  Published  in  1894.    For  an  account  of  his  life  see  Caro  Lloyd,  Henry  Demarest  Lloyd 


•See,  for  example,  his  "Story  of  a  Great  Monopoly,"  Atlantic  Monthly,  XLVII  (March 
1881),  317-334.  and  "Lords  of  Industry,"  North  American  Review,  CXXXVI1I  (June 
1884),  535-553. 
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related  to  the  movements  for  cheap  money  and  for  railroad  control 
which  were  fostered  in  the  agricultural  sec  tions  of  the  country.  The 
evils  disclosed  constituted  propaganda  for  a  search  for  Utopia  in  the 
form  of  a  world  dominated  by  socialism.*  The  struggle  of  the 
eighteen-nineties  for  the  equalization  of  economic  benefits  by  the  col- 
lection of  a  fedeial  graduated  income  tax  from  people  and  corpora- 
tions receiving  incomes  above  certain  levels  developed  out  of  the 
same  general  background/ 

Combinations  clearly  in  restraint  of  trade,  like  unreasonable  rates 
on  railroads,  were  illegal  at  common  law.  The  states  were  able  to 
deal  with  some  abuses,  therefore,  without  legislation.  In  a  number 
of  instances  they  supplemented  the  common  law  by  the  enactment  of 
anti-trust  legislation,  even  before  the  enactment  of  federal  legislation 
on  the  subject.  Five  states,  with  interests  that  were  predominantly 
agricultural,  enacted  such  legislation  in  1889;  and  two  others  in  1890, 
prior  to  the  date  of  the  federal  law.  Many  of  the  combinations  dealt 
with  extended  across  state  lines,  however,  and  for  this  and  other 
reasons  could  not  be  effectively  controlled  by  the  states. 

Party  platforms  during  the  eighteen-eighties  attacked  the  growth  of 
monopoly  as  well  as  railroad  abuses,  and  demanded  remedial  legisla- 
tion from  the  federal  government.  In  his  annual  message  of  Decem- 
ber 3,  1888,  President  Cleveland  made  the  following  statement: 

As  we  view  (he  achievements  of  aggregated  capital,  we  discover  the 
existence  of  trusts,  combinations,  and  monopolies,  while  the  citi/en 
is  struggling  far  in  the  rear  or  is  trampled  to  death  beneath  an  iron 
heel.  Corporations,  which  should  be  the  carefully  restrained  crea- 
tures of  the  law  and  the  servants  of  the  people,  are  fast  becoming  the 
people's  masters.8  [He  spoke  of  an  arrogance  which]  appears  in  the 
sordid  disregard  of  all  but  personal  interests,  in  the  refusal  to  abate 
for  the  benefit  of  others  one  iota  of  selfish  advantage,  and  in  combina- 
tions to  perpetuate  such  advantages  through  efforts  to  control  legis- 
lation and  improperly  influence  the  suffrages  of  the  people.* 

Although  none  of  them  was  passed  by  either  house,  a  considerable 
number  of  anti-trust  bills  were  introduced  in  Congress  in  1888,  a 
presidential  election  year.  Prominent  among  them  was  a  bill  intro- 
duced by  Senator  John  Sherman,  of  Ohio,  whose  name  was  attached 
to  the  measure  finally  passed  in  1890.  As  first  introduced,  his  bill 

•Sec,  for  example,  Edward  Bellamy's  Looking  Backward,  first  published  in  1888. 
f  See  chapter  20.  •  Messages  and  Papers  of  the  Presidents,  XI,  5359. 

id.,  p.  5360. 
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merely  provided  that  certain  forms  of  combinations  were  illegal,  that 
injured  parties  might  sue  for  damages  in  the  federal  courts,  and  that 
any  corporation  taking  part  in  the  illegal  combination  should  forfeit 
its  franchise.  The  Senate  committee  on  finance  rephrased  the  bill 
and  added  a  section  providing  penalties  of  fine  and  imprisonment  for 
participation  in  an  illegitimate  combination. 

No  debate  of  importance  took  place  before  the  date  of  the  election 
at  which  Benjamin  Harrison  was  chosen  to  the  presidency.  Between 
that  date  and  the  end  of  the  session  of  Congress  the  following  March, 
enough  discussion  took  place  to  indicate  lines  of  cleavage  among  legis- 
lators favoring  some  kind  of  anti-trust  legislation.  It  appeared  that 
some,  like  Senator  Sherman,  were  concerned  principally  with  the 
enactment  of  a  federal  statute  incorporating  the  principle  of  the 
common  law  against  combinations,  trusts,  and  the  like  which  affected 
the  value  of  articles  necessary  to  human  life.  Others,  like  John  H. 
Reagan  and  Shelby  Cullom,  sought,  not  merely  to  establish  the  prin- 
ciple of  illegality  so  as  to  permit  damage  suits  and  make  possible  the 
voiding  of  contracts,  but  also  to  provide  severe  penalties  to  be  en- 
forced by  the  federal  government.  Reagan's  attitude  toward  the 
enforcement  of  penalties  resembled  somewhat  his  attitude  toward 
legislation  for  the  control  of  railroads.  Apparently  none  of  his  col- 
leagues, however,  considered  seriously  the  establishment  of  an  inde- 
pendent federal  agency  to  investigate,  exercise  control  over,  and 
recommend  legislation  concerning  corporations  other  than  railroads 
which  were  engaged  in  interstate  commerce. 

Debate  on  anti-trust  measures  was  resumed  in  February,  1890,  and 
continued  through  June  of  that  year,  when  a  measure  was  enacted. 
From  the  beginning  there  was  doubt  as  to  the  constitutionality  of 
any  measure  that  could  be  made  completely  effective.  The  Sherman 
bill  was  referred  to  the  Senate  committee  on  finance.  The  first  justi- 
fication of  it  given  by  Senator  Sherman  rested  upon  the  taxing  power 
rather  than  upon  the  commerce  power.1*  The  subject  of  corporation 
control  had  a  close  connection  with  revenue  and  tariff  legislation.  It 
was  argued,  for  example,  that  tariff  legislation  which  had  the  effect  of 
restraining  the  competition  of  foreign  producers  made  possible  the 
restriction  of  supply  and  the  raising  of  prices  by  local  combinations  in 
restraint  of  trade.  Throughout  most  of  the  debate,  however,  it  was 
generally  agreed,  by  Sherman  as  well  as  by  others,  that  the  proper 
basis  of  federal  legislation  was  the  commerce  power.  That  being 

*  19  Congressional  Record  7513. 
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true,  the  drafting  of  constitutional  legislation  was  extremely  difficult 
Among  the  difficulties  was  the  tact  that  the  combinations  to  be  re« 
strained  took  place  oftentimes  in  terms  of  production  or  manufacure 
rather  than  of  transportation.  The  power  of  the  federal  government 
was  assumed  to  begin  only  with  actual  interstate  commerce.  The 
Sherman  bill  as  introduced  on  December  4,  1889,  dealt  with  combina- 
tions which  prevented  full  and  free  competition  in  the  importation, 
transportation,  or  sale  of  articles  imported  into  the  United  States  "or 
in  the  production,  manufacture,  or  sale  of  articles  of  domestic  growth 
or  production,  or  domestic  raw  materials  that  competes  with  any 
similar  article  upon  which  a  duty  is  levied  by  the  United  States,  in- 
tended for  and  which  shall  be  transported  from  one  state  or  territory 
to  another."  u  Other  types  of  phrasing  were  devised,  but,  in  so  far  as 
they  dealt  with  production,  there  was  always  a  serious  question 
whether  the  proposed  control  extended  beyond  the  constitutional 
power  of  Congress. 

Sherman  reminded  the  Senate  that  the  interstate  commerce  bill  for 
the  regulation  of  railroads  had  been  hooted  and  jeered  at  in  the 
Senate  and  had  faced  constitutional  objections  without  number  in 
the  House  of  Representatives.  The  arguments  were  of  the  same  class 
as  those  directed  against  the  anti-trust  bill.  He  declared: 

The  power  of  Congress  is  the  only  power  that  can  deal  with  these 
corporations.  The  power  of  Congress  is  the  only  one  that  can  regu- 
late the  internal  commerce  of  this  country.  The  power  of  Congress 
is  the  only  one  that  can  bring  all  the  parties  to  combinations  before  a 
tribunal,  and  have  that  tribunal  pronounce  judgment,  not  in  a  crim- 
inal suit,  but  in  a  civil  suit." 

He  emphasized  his  position  that  a  provision  for  criminal  suits  against 
the  agents  of  corporations  was  unimportant. 

They  could  give  up  at  once  one  or  two  or  three  of  their  servants  to 
bear  this  penalty  for  them.  But  when  you  strike  at  their  powers,  at 
their  franchises,  at  their  corporate  existence,  when  you  deal  with 
them  directly,  then  they  begin  to  feel  the  power  of  the  government. 
So  in  regard  to  interstate  commerce  by  rail.  All  those  corporations 
and  organizations  opposed  that  law,  but  when  it  went  into  force  it 
produced  enormously  good  effects,  and  everybody  appreciates  it,  and 
nobody  proposes  to  dispense  with  the  Interstate  Commerce  Commis- 
sion, which  was  organized  to  enforce  the  interstate  commerce  law.1* 

u  Bills  and  Debates  Relating  to  Trusts,  Senate  Doc.  No.  147,  57th  Cong.,  2d  sesi.f  p.  71 
21  Congressional  Record  2569.  "Ibid.,  p.  2569. 
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One  senator  advanced  what  seems  to  have  been  an  unusual  idea  for 
the  time;  namely,  that  the  proper  method  of  dealing  with  powerful 
corporations  was  not  to  interfere  with  them  through  governmental 
means,  but  to  organize  counter-combinations.  He  said: 

I  believe  that  the  true  remedy  against  such  trusts  is  that  of  counter- 
combinations  among  the  people.  I  believe  in  co-operation.  .  .  .  These 
evils  of  combination,  of  course,  are  great,  but  the  question  is,  do  they 
not  grow  out  of  civilization  itself,  the  foundation  of  which  is  organ- 
ization, and  without  organization  men  would  be  savages?  Should  we 
not  rather  encourage  organizations  among  the  people  to  meet  the 
grasping  disposition  of  the  favored  few?  The  great  trouble  from  the 
beginning  of  civilization  has  been  that  the  few  have  combined  against 
the  many,  being  more  competent,  and  that  the  few  in  various  ways 
secure  to  themselves  special  privileges  against  the  masses.  I  say  let 
the  masses  combine.14 

Opponents  of  the  bill  in  general  and  critics  of  particular  phrasing 
objected  on  the  ground  that  it  would  curb  labor  organizations  and 
organizations  of  farmers.  Amendments  were  adopted  at  one  stage  to 
prohibit  such  applications  of  the  statute."  Unfortunately,  so  many 
other  amendments  were  adopted  as  to  leave  the  bill  in  the  form  of  a 
hodgepodge.  The  condition  of  the  bill  and  questions  as  to  the  con- 
stitutionality of  its  various  provisions  resulted  in  its  reference  to  the 
Senate  committee  on  the  judiciary,  where  it  was  completely  rewritten. 
The  constitutional  difficulties  were  less  glaring  in  the  committee's  new 
draft,  although  subsequent  events  showed  that  they  had  not  been 
eliminated.  The  provisions  exempting  labor  and  farm  organizations 
were  not  retained.  The  question  was  left  unsettled  whether  the  act 
was  intended  to  apply  to  these  organizations  or  whether  in  the  re- 
writing of  other  provisions  of  the  bill  the  committee  had  intended  to 
exclude  such  an  application.1* 

The  act  was  approved  by  President  Harrison  on  July  2,  1890.  It 
was  entitled  "An  act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies/1 "  It  made  illegal  every  contract,  com- 
bination, or  conspiracy  in  restraint  of  trade  or  commerce  in  the  inter- 

14  Ibid.,  pp.  2565-2566.    See  also  p.  2606. 

MSce  Edward  Berman,  Labor  and  the  Sherman  Act   (1930),  pp.  21-22. 

16 On  this  subject  see  Berman,  op.  cit.,  chapteis  II  and  III;  Alpheus  T.  Mason,  Organ- 
ized Labor  and  the  Law  (1925),  chapters  VII  and  VIII;  and  James  A.  Emery,  "Labor 
Oiganizations  and  the  Sherman  Law,"  Journal  of  Political  Economy,  XX  (June,  1912), 
599-612. 

1T  26  Stat.  209. 
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state  or  foreign  field.  It  made  no  mention  of  manufacture  or  pro 
duction  as  such,  leaving  to  the  courts  the  determination  whether  com 
bination  in  that  field  was  included  in  "restraint  of  trade  or  commerce 
among  the  several  states."  It  provided  that  persons  who  monopolized, 
or  attempted  to  monopolize,  or  to  combine  or  conspire  with  other 
persons  to  monopolize,  any  part  of  the  trade  or  commerce  among  the 
several  states  or  with  foreign  nations  should  be  guilty  of  a  misde- 
meanor. Property  transported  across  state  lines  in  the  course  of  such 
illegal  acts  might  be  seized  by  the  United  States.  For  the  enforce- 
ment of  criminal  penalties  the  district  attorneys,  under  the  direction 
of  the  Attorney  General,  should  substitute  suits  in  equity  in  the  fed- 
eral circuit  courts.  Private  parties  were  authorized  to  sue  for  three 
times  the  damages  they  sustained  at  the  hand  of  anyone  who  violated 
the  statute. 

ENFORCEMENT  OF  THE  SHERMAN  ACT 

Apart  from  giving  to  the  federal  courts  necessary  jurisdiction  and 
to  the  district  attorneys  authority  to  institute  actions  to  restrain  viola- 
tions of  the  law,  no  machinery  was  prescribed  for  the  enforcement  of 
the  Sherman  Act.  The  Attorney  General  at  the  time  of  the  adoption 
of  the  act,  William  H.  H.  Miller,  seems  to  have  been  conscientious 
and  energetic  in  connection  with  matters  on  which  he  was  well  in- 
formed. He  seems  to  have  known  little  about  the  content  of  the 
Sherman  Act,  however,  or  about  the  unpopular  phenomena  known 
as  trusts.  There  is  no  evidence  that  he  was  consulted  on  the  drafting 
of  the  bill  or  that  the  President  referred  it  to  him  before  signing  it. 
He  had  no  clear  idea  as  to  how  the  measure  was  to  be  enforced,  and 
during  the  first  year  he  took  no  initiative,  in  spite  of  the  provision 
that  equity  proceedings  were  to  be  instituted  by  district  attorneys 
"under  the  direction  o£  the  Attorney  General." 

Neither  the  Attorney  General  nor  the  solicitor  general,  William 
Howard  Taft,  showed  enthusiasm  about  instituting  the  case  in  which 
the  government  won  its  first  anti-trust  victory.  Credit  was  due,  not  to 
them,  but  to  the  United  States  attorney  in  Tennessee  who  handled  the 
case.  It  was  a  suit  to  enjoin  the  maintenance  of  the  Nashville  Coal 
Exchange,  a  combination  between  coal-mining  companies  operating 
mostly  in  Kentucky,  though  to  a  limited  extent  in  Tennessee,  on  the 
one  hand,  and  persons  and  firms  dealing  in  coal  at  Nashville,  on  the 
other.  The  court  undertook  no  positive  defense  of  the  Sherman 
Act,  but  applied  it  to  this  case,  saying,  "A  court,  especially  an  inferior 


THE  MENACE  OF  MONOPOLY  427 

one,  should  hesitate  long  and  consider  carefully  before  it  should 
declare  an  act  of  Congress,  passed  after  deliberation  and  debate,  and 
approved  by  the  President,  unconstitutional."  M 

The  case  was  decided  nearly  eleven  months  after  the  Anti-Trust 
Act  was  approved.  On  the  first  anniversary  of  the  act,  the  Attorney 
General  notified  United  States  attorneys  throughout  the  country  that 
the  circuit  court  had  held  the  law  constitutional,  and  gave  his  fust 
general  instructions  as  to  its  enforcement.  He  said: 

It  is  my  desire  that  you  examine  that  law  carefully,  lay  it  alongside 
any  combinations  or  trusts  within  your  district,  and  if,  by  such 
measurement,  it  is  found  that  those  trusts  or  combinations  are  infrac- 
tions of  the  law,  prosecute  vigorously.  They  are  great  abuses,  and  if 
the  law  can  be  made  to  reach  them,  it  is  the  duty  of  the  law  officers 
of  the  government,  as  I  doubt  not  it  will  be  their  pleasure,  to  do 
everything  possible  within  the  law  to  suppress  them,  and  to  punish 
the  wrongdoers.1* 

The  United  States  attorneys  replied  variously  that  they  had  little 
or  no  information  as  to  anti-trust  violations,  but  would  give  the  mat- 
ter their  attention.  When  one  of  them  wrote  of  a  plan  to  seek  indict- 
ment, the  Attorney  General  replied  that  the  plan  met  his  approval. 
The  trouble  in  this  business,  he  said,  seemed  to  be  that,  while  there 
was  a  very  general  feeling  that  trusts  existed  and  antagonized  public 
interests,  no  one  seemed  to  have,  or  to  be  willing  to  present,  definitive 
evidence  in  reference  to  their  acts.  He  continued  to  advise  caution. 
He  wrote  to  a  United  States  attorney: 

We  do  not  want  to  undertake  a  prosecution  and  fail,  especially  a 
criminal  indictment.  It  is  always  unfortunate  to  make  a  charge  of 
crime  against  a  person  of  otherwise  good  standing  and  subject  him  to 
the  humiliation  of  making  a  defense,  even  though  in  the  end  he  may 
be  acquitted.  At  the  same  time,  we  cannot  ignore  our  duty  to  enforce 
the  penalties  of  this  law,  the  same  as  any  other,  and  parties  must,  of 
course,  take  their  chances  if  they  get  over  the  border  line,  even  though 
it  may  be  somewhat  difficult  10  define  that  line." 

In  doubtful  cases  he  advised  resort  to  injunction  proceedings  rather 
than  to  criminal  trials,  in  order  to  get  the  benefit  of  the  judgment  of 

M  United  States  v.  Jellico  Mountain  Coal  and  Coke  Co.  et  al.,  46  Fed.  432,  434  (1891). 
10  Department  of  Justice  Instruction  Book  No.  13,  p.  389.    See  Homer  Cu minings  and 
Carl  McFarland,  Federal  Justice  (1937),  pp.  319-320. 
81  Department  of  Justice  Instruction  Book  No.  19,  pp.  324-325. 
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the  court  without  the  embarrassment  connected  with  criminal  prose- 
cutions. 

At  the  end  oi  the  Harrison  administration,  on  March  4,  1893,  only 
seven  anti-trust  rases  had  been  instituted,  and  of  these  only  two  had 
been  concluded  during  the  period.  The  Tennessee  coal  case  had 
ended  in  victory,  A  whiskey  trust  case  had  ended  when  the  indict- 
ment was  held  insufficient.  The  second  Cleveland  administration 
brought  no  enthusiasm  to  the  task  of  enforcement.  The  new  Attorney 
General,  Richard  Olney,  entered  the  cabinet  without  anti-monopoly 
sentiment  of  any  kind  and  with  the  record  of  having  appeared  against 
the  government  in  the  whiskey  trust  case.  Soon  after  he  took  office, 
he  wrote  the  Secretary  of  the  Treasury  that  the  bankers,  merchants, 
and  others  of  Boston  were  willing  to  put  some  work  and  money  into 
the  repeal  of  the  Sherman  law.  He  asked  for  a  list  of  senators  "who 
might  be  persuaded  to  see  the  thing  in  the  right  light."  *  The  act 
was  not  repealed,  but  Olney  insisted  always  on  a  narrow  interpreta- 
tion. 

In  his  first  annual  report  Olney  praised  a  circuit-court  decision  by 
Judge  Howell  E.  Jackson,  who  at  the  time  of  the  writing  of  the  report 
had  become  a  member  of  the  Supreme  Court  of  the  United  States. 
The  decision  interpreted  the  Anti-Trust  Act  narrowly,  holding  among 
other  things  that  the  contracts,  combinations,  and  conspiracies  in  re- 
straint of  trade  that  the  act  forbade  were  only  those  hitherto  illegal  at 
common  law.*1 

Olney  instituted  no  new  anti-trust  cases  during  his  two  years  as 
Attorney  General,  but  he  carried  up  one  case  to  secure  a  test  before 
the  Supreme  Court.  He  chose  for  the  purpose  a  case  against  the 
sugar  trust.  The  American  Sugar  Refining  Company  had  purchased, 
with  shares  of  its  own  stock,  the  stock  of  four  Philadelphia  sugar 
refineries,  acquiring  thereby  nearly  complete  control  of  the  manu- 
facture of  refined  sugar  in  the  United  States.  The  government  insti- 
tuted, not  a  criminal  action,  but  an  equity  suit  to  secure  the  cancella- 
tion of  the  agreements  under  which  the  stock  was  transferred,  on  the 
ground  that  the  contracts  constituted  combinations  in  restraint  of 
trade  in  violation  of  the  Sherman  Act.  The  important  question  was 
whether  monopoly  for  the  purposes  of  manufacture,  with  the  probable 
result  of  the  control  of  supply  and  of  prices,  involved  interstate  com- 

*  Richard  Olney  to  John  G.  Carlisle,  July  5,  1893,  Olney  Letter  Book,  Libiary  of 
Congress. 
mln  re  Greene,  52  Fed.  104.  Ill   (1892). 
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merce  to  such  an  extent  as  to  come  within  the  provisions  of  the  Anti- 
Trust  Act  and  to  be  subject  to  federal  control  on  the  basis  of  the 
commerce  power.  Government  counsel  have  been  criticized  for  their 
inadequate  presentation  of  the  case  on  the  ground  that  they  did  not 
sufficiently  show  the  relation  between  the  local  manufacture  of  sugar 
and  the  interstate  distribution  of  sugar  to  consumers.  Their  brief 
indicates  that  the  relation  was  not  as  clearly  stated  as  it  might  have 
been,  but  an  attempt  was  made  to  show  it,  and  a  court  seeking  a  way 
to  apply  the  Anti-Trust  Act  to  the  situation  would  not  have  lacked 
a  guide.  The  opinion  of  the  Supreme  Court  was  written  by  Chief 
Justice  Melville  E.  Fuller."  With  only  Justice  Harlan  dissenting,  the 
Court  announced  a  narrow  interpretation  of  the  commerce  power, 
differentiated  between  manufacture  on  the  one  hand  and  commerce 
on  the  other,  and  held  that  the  Anti-Trust  Act  did  not  extend  to  com- 
binations for  the  control  of  manufacture  as  distinguished  from  the 
control  of  commerce.  The  interpretation  of  the  act,  therefore,  went 
aground  on  the  shoals  that  its  sponsors  in  Congress  had  sought  to 
avoid.  The  Chief  Justice  said: 

Doubtless  the  power  to  control  the  manufacture  of  a  given  thing 
involves  in  a  certain  sense  the  control  of  its  disposition,  but  this  is  a 
secondary  and  not  the  primary  sense;  and  although  the  exercise  of 
that  power  may  result  in  bringing  the  operation  of  commerce  into 
play,  it  does  riot  control  it,  and  affects  it  only  incidentally  and  indi- 
rectly. Commerce  succeeds  to  manufacture,  and  is  not  a  part  of  it. 
The  power  to  regulate  commerce  is  the  power  to  prescribe  the  rule 
by  which  commerce  shall  be  governed,  and  is  a  power  independent  ol 
the  power  to  suppress  monopoly.  But  it  may  operate  in  repression 
of  monopoly  whenever  that  comes  within  the  rules  by  which  com- 
merce is  governed  or  whenever  the  transaction  is  itself  a  monopoly  of 
commerce.84 

The  regulation  of  commerce  applied  to  the  subjects  of  commerce,  he 
held,  and  not  to  matters  of  internal  police. 

Contracts  to  buy,  sell,  or  exchange  goods  to  be  transported  among 
the  several  states,  the  transportation  and  its  instrumentalities,  and 
articles  bought,  sold,  or  exchanged  for  the  purpose  of  such  transit 
among  the  states,  or  put  in  the  way  of  transit,  may  be  regulated,  but 
this  is  because  they  form  part  of  interstate  trade  or  commerce.  The 
fact  that  an  article  is  manufactured  for  export  to  another  state  does 
not  of  itself  make  it  an  article  of  interstate  commerce,  and  the  inteni 
"United  States  v.  E.  C.  Knight  Co.,  156  U.S.  1  (1895).  *  Ibid.,  p.  12. 
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of  the  manufacture  does  not  determine  the  time  when  the  article  01 
product  passes  from  the  control  of  the  state  and  belongs  to  commerce.* 

The  decision  was  not  illogical.  Yet,  until  it  was  gradually  inter- 
preted away  by  the  Supreme  Court,  it  destroyed  much  of  the  hoped- 
for  effectiveness  of  the  anti-trust  statute.  The  decision  was  bitterly 
criticized  by  enemies  of  monopoly,  such  as  the  New  York  World. 
Olney  was  not  surprised,  however,  and  gave  evidence  of  being  pleased. 
"You  will  have  observed  that  the  government  has  been  defeated  in  the 
Supreme  Court  on  the  trust  question/'  he  wrote  to  his  secretary.  "1 
always  supposed  it  would  and  have  taken  the  responsibility  of  not 
prosecuting  under  a  law  I  believed  to  be  no  good  —  much  to  the  rage 
of  the  New  York  World."  * 

The  replacement  of  Olney  by  Judson  Harmon  in  1895  brought  a 
change  of  atmosphere  to  the  enforcement  of  the  Anti-Trust  Act, 
Harmon  gave  advice  to  Congress  as  to  the  strengthening  of  the  legis- 
lation, recommended  additional  appropriations  to  aid  enforcement, 
and  stimulated  the  efforts  of  United  States  attorneys  to  make  die  law 
effective. 

Harmon  took  charge  of  one  important  case  before  the  Supreme 
Court.  A  suit  had  been  brought  in  1892  in  the  United  States  district 
court  in  Kansas  to  enjoin  a  contract  and  combination  among  eighteen 
western  railroads  to  maintain  freight  rates.  The  district  court  held 
that  the  Anti-Trust  Act  did  not  apply  to  railroads,  arguing  that  they 
were  exclusively  regulated  by  the  Interstate  Commerce  Act.  By  a 
different  line  of  reasoning  the  circuit  court  of  appeals  reached  the 
conclusion  that  the  combination  did  not  violate  the  Sherman  Act. 
The  Supreme  Court,  dividing  five  to  four,  held  that  the  Anti-Trust 
Act  did  apply  to  combinations  of  railroads  as  well  as  combinations  of 
other  kinds  and  that  the  act  had  been  violated  in  this  case.17  The 
Court  rejected  the  contention  of  the  railroads  that  the  Anti-Trust  Act 
did  not  apply  to  the  continuation  of  combinations  formed  before  the 
act  was  passed.  It  held  also  that  the  fact  that  the  rates  fixed  by  the 
combination  were  reasonable  did  not  establish  the  legality  of  the 
combination.  In  other  words,  the  act  forbade  all  combinations  in  re- 
straint ol  tiade,  and  riot  merely  those  that  were  unreasonable. 

The   dissenting  minority,   speaking  through  Justice   Edward  D. 

mlbid.,  p.  13.  He  cited  at  this  point  the  important  cases  of  Coe  v.  Enroll,  116  US 
517  (1886),  and  Kidd  v.  Pearson,  128  US.  1  (1888). 

••Olney  to  Miss  Straw,  January  22,  1895;  Olney  Papers,  Library  of  Congress. 
*  United  States  v.  Trans  Missouri  Freight  Association,  166  U.S.  290   (1897). 
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White,  denounced  the  contention  that  a  combination  to  fix  reasonable 
rates  violated  the  statute: 

The  theory  upon  which  the  contract  is  held  to  be  illegal  is  that 
even  though  it  be  reasonable,  and  hence  valid  under  the  general  prin- 
ciples of  law,  it  is  yet  void,  because  it  conflicts  with  the  act  of  Con- 
gress already  referred  to.  Now,  at  the  outset,  it  is  necessary  to  under- 
stand the  full  import  of  this  conclusion.  As  it  is  conceded  that  the 
contract  does  not  unreasonably  restrain  trade,  and  that  if  it  does  not 
so  unreasonably  restrain,  it  is  valid  under  the  general  law,  the  deci- 
sion, substantially,  is  that  the  act  of  Congress  is  a  departure  from  the 
general  principles  of  law,  and  by  its  terms  destroys  the  right  of  indi- 
viduals or  corporations  to  enter  into  very  many  reasonable  contracts. 
But  this  proposition,  I  submit,  is  tantamount  to  an  assertion  that  the 
act  ol  Congress  is  itself  unreasonable.  The  difficulty  of  meeting,  by 
reasoning,  a  premise  of  this  nature  is  frankly  conceded,  for,  of  course, 
where  the  fundamental  proposition  upon  which  the  whole  contention 
rests  is  that  the  act  of  Congress  is  unreasonable,  it  would  seem  con- 
ducive to  no  useful  purpose  to  invoke  reason  as  applicable  to  and  as 
controlling  the  construction  of  a  statute  which  is  admitted  to  be 
beyond  the  pale  of  reason.  The  question,  then,  is,  Is  the  act  of  Con- 
gress relied  on  to  be  so  interpreted  as  to  give  it  a  reasonable  mean- 
ing, or  is  it  to  be  construed  as  being  unreasonable  and  as  violative 
of  the  elementary  principles  of  justice?" 

The  dissenting  judges  or  their  successors  continued  to  insist  on  their 
point  in  case  after  case  down  through  the  years  until  1911,  when 
White,  now  Chief  Justice,  rephrased  his  line  of  reasoning  as  a  part  of 
the  opinion  of  the  majority  of  the  Court  in  the  Standard  Oil  case." 

The  Trans-Missouri  Freight  Association  case,  discussed  above,  al- 
though decided  in  the  Supreme  Court  by  the  narrow  margin  of  one, 
through  an  opinion  wiitten  by  Justice  Peckham,  a  recent  appointee 
to  the  Court,  seemed  to  mark  a  new  trend  in  the  line  of  Supreme 
Court  decisions  on  the  Anti-Trust  Act.  The  case  was  lol  lowed  by 
another  railroad  combination  case,  decided  in  similar  fashion.**  In 
1899,  the  Court  handed  down  unanimously  a  decision  concerning  a 
combination  of  manufacturers  of  cast-iron  pipe,  which  had  the  effect 
of  limiting  the  decision  in  the  sugar  trust  case  and  restoring  to  the 
Anti-Trust  Act  some  of  the  vitality  which  seemed  to  have  been  taken 
from  it.*1  The  government  had  been  defeated  in  the  court  of  original 

*lbid.,  p.  344.  » Standard  Oil  Co.  v.  United  States,  221  VS.  1   (1911). 

*  United  States  v.  Joint-Traffic  Association,  171  U.S.  505  (1898). 
"Addyston  Pipe  and  Steel  Co.  v.  United  States,  175  US.  211   (1899). 
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jurisdiction,  but  in  the  circuit  court  of  appeals  William  Howard  Taft 
had  written  an  opinion  distinguishing  this  case  from  the  sugar  trust 
case  and  showing  that  here  the  combination  to  control  the  manufac- 
ture of  cast-iron  pipe  had  extended  to  the  control  of  prices  in  inter- 
state commerce.  The  Supreme  Court  accepted  the  interpretation 
given  by  Taft.  The  difference  between  the  two  decisions  was  due  in 
part,  no  doubt,  to  the  difleierice  in  the  language  of  the  two  agree- 
ments in  the  matter  of  showing  price  control  in  interstate  commerce. 
There  seems  also  to  have  been  a  difference,  however,  in  the  vigor 
with  which  government  counsel  demonstrated  the  effect  of  combina- 
tions for  the  purpose  of  manufacture  upon  sale  and  delivery  in  inter- 
state commerce. 

Another  aspect  of  the  decision  in  the  pipe  case  is  important.  Justice 
Peckham,  who  wrote  the  opinion  of  the  Court,  was  in  many  respects 
an  ardent  believer  in  laissez-faire  in  relations  between  government 
and  the  individual.  In  an  important  insurance  case,  decided  in  1897, 
he  had  announced  the  principle  that  the  right  to  make  contracts  was 
a  part  of  the  liberty  guaranteed  in  the  Constitution  by  due-process 
clauses.*1  The  decision  marked  the  development  of  a  doctrine  to  be 
used  for  many  years  as  a  check  upon  the  activities  of  government  in 
such  matters  as  the  regulation  of  wages  and  hours  of  labor.  Freedom 
of  contract  did  not  extend  so  far,  however,  the  justice  held,  as  to  pro- 
tect the  making  of  contracts  which  would  result  in  violation  of  other- 
wise valid  acts  of  Congress.  He  said: 

On  the  contrary,  we  think  the  provision  regarding  the  liberty  of  the 
citizen  is,  to  some  extent,  limited  by  the  commerce  clause  of  the  Con- 
stitution, and  that  the  power  of  Congress  to  regulate  interstate  com- 
merce comprises  the  right  to  enact  a  law  prohibiting  the  citizen  from 
entering  into  those  private  contracts  which  directly  and  substantially, 
and  not  merely  indirectly,  remotely,  incidentally,  and  collaterally, 
regulate  to  a  greater  or  less  degree  commerce  among  the  states.8* 

In  spite  of  success  in  the  cases  mentioned,  the  first  decade  of  the 
history  of  anti-trust  activity  came  to  an  end  without  evidence  of  any 
prospect  that  the  growth  of  business  combinations  was  at  an  end. 
The  period  around  the  turn  of  the  century  was  one  of  unprecedented 
amalgamation  of  railroads  and  corporations  of  other  kinds.  This 
development  of  big  business  was  logical  in  view  of  the  growing  possi 

•Allgeyer  v.  Louisiana.  165  UA  578   (1897). 

•Addyston  Pipe  and  Steel  Co.  v.  United  States,  175  U.S.  229. 
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bilities  of  efficient  and  profitable  production  and  distribution  of  goodi 
and  services  on  a  large  scale  by  standardized  processes.  It  was  wel- 
comed and  defended  by  those  who  prospered  directly  as  a  result  of  it 
and  by  others  who  hailed  the  development  of  the  United  States  as  a 
powerful  industrial  nation.  Yet  it  created  discomfort  and  fear  by 
disturbing  the  traditional  course  of  small-scale  production  and  sale 
under  competitive  conditions,  and  made  enemies  who  flooded  the 
Department  of  Justice  with  petitions  that  this  or  that  malevolent 
trust  be  investigated  and  destroyed.  New  developments  in  anti-trust 
activities  against  corporations  awaited  the  crusading  spirit  of  Theo- 
dore Roosevelt. 

COMBINATIONS  OF  LABOR 

The  limited  use  of  the  Sherman  Act  to  curb  the  growth  of  corporate 
power  was  hardly  less  important  in  the  tide  of  constitutional  develop- 
ment than  its  use  to  curb  the  growing  power  of  organized  labor.  The 
latter  use  began  in  1892,  with  a  strike  by  the  Workingmen's  Amal- 
gamated Council  and  other  unions  in  the  city  of  New  Orleans  which 
tied  up  interstate  and  other  business  in  the  city.  The  United  States 
attorney  asked  for  directions,  whereupon  Attorney  General  Miller 
instructed  him  to  institute  proceedings  under  the  Anti-Trust  Act  if 
in  his  judgment  a  case  could  be  made.  He  instituted  an  equity  suit, 
but  the  strike  was  terminated,  and  he  applied  for  further  instructions 
under  circumstances  which  led  many  to  believe  that  the  case  was  kept 
pending  as  a  threat  against  further  labor  disturbances.  Counsel  for 
the  unions  said,  in  a  letter  to  the  Attorney  General: 

There  are  those  in  this  community  who  believe  that  that  cause  was 
not  instituted  to  be  tried,  but  was  on  the  contrary  to  be  held  in 
terrorem  over  the  heads  of  the  workingmen  of  this  city,  with  the  hope 
that  it  would  alarm  and  disintegrate  them.  However  this  may  be,  the 
government  of  the  United  States  should  not  be  a  party  to  any  such 
juggling  Chinese  warfare.*8 

The  Attorney  General  apparently  agreed  that  the  case  should  not 
be  kept  pending  merely  as  a  threat  to  the  union,  but  he  thought  that, 
even  though  this  particular  strike  was  over,  the  continued  threat  of 
further  interference  with  interstate  commerce  justified  proceeding 
with  the  case.  The  federal  district  court  granted  the  injunction,  re- 

•*  Sec  chapter  23. 

MM.  Marx  and  A.  H.  Leonard  to  the  Attorney  General,  December  17,  1892,  Depart 
ment  of  Justice  File  8247  B— 1890.  See  Cummings  and  McFarland,  op.  cit.,  p.  437. 
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jecting  the  contention  that  the  anti-trust  law  did  not  apply  to  labor. 
Said  the  judge: 

I  think  the  congressional  debates  show  that  the  statute  had  its 
origin  in  the  evils  of  massed  capital;  but,  when  the  Congress  came  to 
formulating  the  prohibition  which  is  the  yardstick  for  measuring  the 
complainant's  right  to  the  injunction,  it  expressed  it  in  these  words: 
"Every  contract  or  combination  in  the  form  of  tiust,  or  otherwise  in 
restraint  of  trade  or  commerce  among  the  several  states  or  with  foreign 
nations,  is  hereby  declared  to  be  illegal."  The  subject  had  so  broad- 
ened in  the  minds  of  the  legislators  that  the  source  of  the  evil  was  not 
regarded  as  material,  and  the  evil  in  its  entirety  is  dealt  with.  They 
made  the  interdiction  include  combinations  of  labor,  as  well  as  of 
capital;  in  fact,  all  combinations  in  restraint  of  commerce,  without 
reference  to  the  character  of  the  persons  who  entered  into  them."* 

Miller's  successor,  Attorney  General  Olney,  who  was  generally  hos- 
tile to  the  statute,  regarded  the  decision  as  a  perversion  of  it.  It  was 
a  matter  of  public  notoriety,  he  said,  that  the  provisions  of  the  Sher- 
man Act  were  aimed  at  public  mischief  of  a  wholly  different  character. 
Furthermore,  for  the  federal  government  to  proceed  against  labor 
under  the  Anti-Trust  Act  put  the  whole  power  of  the  federal  govern- 
ment on  one  side  of  a  civil  controversy  between  employers  and  their 
employees.  He  regarded  such  a  proceeding  as  eminently  unfair."7 

Later,  however,  when,  as  a  result  of  the  panic  of  1893,  large  groups 
of  unemployed  people,  known  variously  as  "Comrnonwealers"  and 
"Coxey's  Army/'  organized  to  move  on  Washington  to  secure  redress 
of  grievances,  Olney  agreed  to  the  use  ol  the  Anti-Trust  Act  as  a  basis 
for  injunction  suits  against  seizure  of  railroad  trains  and  other  dis- 
turbances by  the  so-called  marchers.  When  the  famous  Pullman 
strike  spread  through  the  railroads  of  the  country,  Olney  directed  the 
use  of  injunctions  and  other  devices  for  its  suppression.  "Let  the 
act  of  July  2,  1890,  be  strictly  enforced  against  all  violators  and  trans- 
portation companies,"  he  commanded  in  one  instance.18  Yet,  when 
his  subordinates  interpreted  his  instructions  to  authorize  a  suit  against 
the  railroad  company  suspected  of  postponing  the  resumption  of 
transportation  in  order  to  persuade  the  government  completely  to 
break  up  the  strike,  Olney  declared  that  such  action  went  beyond  the 

••  United  States  v.  Workingraen's  Amalgamated  Council,  54  Fed.  994,  996   (1895). 
"Cummings  and  McFarland,  op.  cit.,  p.  438. 

"•Olney  to  George  J.  Denis,  July  14,  1894,  Pullman  Strike  Folder,  File  Box  S,  Olnei 
Paper*. 
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limits  of  his  instructions  and  directed  the  dismissal  of  the  suit."  He 
never  reached  the  stage  of  willingness  to  use  the  statute  against 
employers. 

The  sweeping  injunction  secured  in  Chicago  against  the  strike 
leaders  was  based  in  part  on  the  Anti-Trust  Act.  It  was  upheld  in  a 
contempt  case  in  the  United  States  circuit  court  in  Chicago  against 
Eugene  V.  Debs,  president  of  the  American  Railway  Union.4*  Debs 
sued  out  a  writ  of  habeas  corpus  in  the  Supreme  Court.  Olney  par- 
ticipated in  the  argument  of  the  case,  but  he  left  the  discussion  of  the 
Sherman  Act  to  his  associates,  telling  the  Court  that,  if  possible,  he 
desired  the  case  decided  on  general  equity  grounds  "and  not  by  reason 
of  an  experimental  piece  of  legislation  like  the  act  of  1890."  tt  In  the 
main,  the  Supreme  Court  accepted  Olney 's  contention,  holding  that 
the  relations  oi  the  federal  government  to  interstate  commerce  and 
the  transportation  of  the  mails  were  such  as  to  authorize  direct  inter- 
ference by  injunction  to  prevent  forcible  obstruction.  Justice  Brewer 
for  the  Supreme  Court  said: 

We  enter  into  no  examination  of  the  act  of  July  2,  1890  .  .  .  upon 
which  the  circuit  court  relied  mainly  to  sustain  its  jurisdiction.  It 
must  not  be  understood  from  this  that  we  dissent  from  the  conclusions 
of  that  court  in  reference  to  the  scope  of  the  act,  but  simply  that  we 
prefer  to  rest  our  judgment  on  the  broader  ground  which  has  been 
discussed  in  this  opinion,  believing  it  of  importance  that  the  prin- 
ciples underlying  it  should  be  fully  stated  and  affirmed." 

The  activities  of  the  various  Attorneys  General,  the  decisions  of 
such  lower  federal  courts  as  passed  upon  it,  and  the  passive  acqui- 
escence of  the  Supreme  Court  indicated  clearly  that,  whatever  the 
intention  of  Congress  had  been,  the  Anti-Trust  Act  was  to  be  applied 
against  combinations  of  labor  as  well  as  combinations  of  capital.  In 
1908,  the  Supreme  Court  confirmed  this  impression  by  holding  unani- 
mously that  the  Sherman  Act  applied  to  labor  combinations.4"  The 
desire  of  labor  to  escape  the  toils  of  the  Sherman  Act  had  much  to  do 
with  its  support  of  the  Clayton  Anti-Trust  Act  of  1914**  and  the 
Norris-La  Guardia  Anti-Injunction  Act  of  1932. 

"  Olney  to  Denis,  August  1,  1894,  ibid. 

•United  States  v.  Debs,  64  Fed.  724  (1894). 

a  Olney  Memorandum,  Box  H,  I,  J,  Olney  Paper*. 

"7n  re  Debs,  158  U.S.  564,  600  (1895).  a  Loewe  v.  Ltwlor.  208  UA  274  (1908) 

"38  Sut.  730.  «47  Sut.  70. 
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THE  INCOME  TAX 


MOST  OR  ALL  METHODS  of  securing  funds  for  the  support  of  the  federal 
government  reflect  theories,  not  merely  as  to  the  feasibility  of  extract- 
ing the  desired  sums  of  money,  but  also  of  social  and  economic  policy 
apart  from  the  collection  of  revenue.  The  collection  of  substantial 
sums  from  the  sale  of  public  land  reflected  down  through  the  years  a 
compromise  between  those  who  thought  more  should  be  charged  for 
the  land  and  those  who  preferred  to  charge  less  or  nothing  at  all. 
The  tariff,  from  the  time  of  the  enactment  of  the  first  act  of  the  kind, 
has  been  intended  to  favor  production  in  the  United  States  as  well  as 
to  provide  revenue,  and  has  been  justified  in  part  in  terms  of  a  belief 
that  the  bill  is  paid  by  the  foreign  exporter  rather  than  by  the  Amer- 
ican people.  The  first  internal-revenue  duty  collected  on  the  manu- 
facture of  whiskey  reflected  a  judgment  as  to  the  comparative  social 
value  of  certain  products,  as  have  most  subsequent  excise  measures. 
The  constitutional  provision  that  direct  taxes  must  be  apportioned 
among  the  several  states  according  to  population  was  intended  largely 
to  prevent  the  burdening  of  certain  kinds  of  sectionally  owned  prop- 
erty by  high  direct  taxes  for  the  benefit  of  other  sections  or  of  the 
country  as  a  whole. 

The  first  use  of  the  income  tax  by  the  federal  government  was  made 
during  the  Civil  War  and  for  half  a  decade  thereafter.  The  first 
income-tax  measure  placed  the  burden  on  persons  receiving  larger 
incomes,  by  wholly  exempting  annual  incomes  of  six  hundred  dollars 
or  less.  The  act  of  1864  extended  the  principle  by  graduating  the 
rate  of  taxation  in  terms  of  the  amount  of  income.  The  rate  was 
five  per  cent  on  incomes  up  to  five  thousand  dollars,  seven  and  one- 
half  per  cent  on  the  excess  over  five  thousand  up  to  ten  thousand 
dollars,  and  ten  per  cent  on  the  excess  over  ten  thousand  dollars. 
Wealthy  people  were  naturally  opposed  to  this  form  of  taxation,  and 
its  caily  termination  was  a  foregone  conclusion.1 

1  Edwin  R.  A.  Seligman,  The  Income  Tax  (1911),  chapter  III. 
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No  fundamental  attack  was  made  on  the  constitutionality  of  the 
legislation,  but  certain  constitutional  limitations  were  indicated.  In 
paying  the  salaries  of  federal  judges,  the  Secretary  of  the  Treasury 
deducted  the  amount  of  the  income  tax.  In  a  letter  to  the  Secretary 
of  the  Treasury,  written  in  February,  1863,  Chief  Justice  Taney  de- 
nounced as  unconstitutional  and  void  the  provisions  of  the  statute 
authorizing  such  a  reduction  in  the  salaries  of  the  judges.  The  Con 
stitution,  he  pointed  out,  provided  that  federal  judges  should  "receive 
for  their  services  a  compensation,  which  shall  not  be  diminished  dur 
ing  their  continuance  in  office."  "The  act  in  question,"  he  said,  "at. 
you  interpret  it,  diminishes  the  compensation  of  every  judge  three 
per  cent;  and  if  it  can  be  diminished  to  that  extent  by  the  name  of  a 
tax,  it  may,  in  the  same  way,  be  reduced  from  time  to  time  at  the 
pleasure  of  the  legislature."  f  All  the  judges  of  the  courts  of  the 
United  States  had  an  interest  in  the  question,  he  continued,  and 
could  not  therefore  with  propriety  undertake  to  hear  and  decide  it. 

I  am,  however,  not  willing  to  leave  it  to  be  inferred,  from  my 
silence,  that  I  admit  the  right  of  the  legislature  to  diminish,  in  this 
or  any  other  mode,  the  compensation  of  the  judges  when  once  fixed 
by  law;  and  my  silence  would  naturally,  perhaps  necessarily,  be  looked 
upon  as  acquiescence,  on  my  part,  in  the  power  claimed  and  exercised 
under  this  act  of  Congress,  and  would  be  regarded  as  a  precedent 
establishing  the  principle  that  the  legislature  may  at  its  pleasure 
regulate  the  salaries  of  the  judges  of  the  courts  of  the  United  States, 
and  may  reduce  their  compensation  whenever  Congress  may  think 
proper.* 

The  Secretary  of  the  Treasury,  then  Salmon  P.  Chase,  forwarded 
the  letter  to  Attorney  General  Edward  Bates,  saying  that  a  number  ot 
judges  of  the  Supreme  Court  and  other  federal  courts  had  claimed  the 
tax  on  their  salaries  was  unconstitutional.  Bates  endorsed  Chase's 
letter  with  the  notation  "No  reply  to  be  given"  and,  with  Taney's 
letter,  tucked  it  away  in  the  official  files  of  his  office.4  When  it  was 
clear  that  no  reply  would  be  forthcoming,  Taney  filed  a  copy  of  his 
letter  with  the  records  of  the  Supreme  Court.  In  1872,  when  Taney 
was  in  his  grave,  another  Secretary  of  the  Treasury,  coming  to  the 
conclusion  that  the  tax  on  salaries  of  federal  judges  had  been  illegally 
collected,  refunded  the  amounts  paid.* 

*  Samuel  Tyler,  Memoir  of  Roger  Brooke  Taney,  LLJ).  (1876),  p.  432. 

•Ibid.,  pp.  433-434.  'Carl  Brent  Swisher,  Roger  B.  Taney  (1935),  p.  569. 

*lbid.,  p.  569,  and  Tyler,  op.  cit.,  p.  4S5. 
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The  tax  was  also  collected  on  the  incomes  of  state  judges.  Joseph 
M.  Day,  a  state  judge  in  Massachusetts,  brought  a  suit  against  the  fed- 
eral collector  in  Massachusetts  for  the  tax  paid,  contending  that  it  had 
been  collected  in  violation  of  the  Constitution.  The  case  was  taken 
to  the  Supreme  Court.  Day's  counsel  placed  much  emphasis  on  the 
case  of  Dobbins  v.  Erie  County/  decided  in  1842.  in  which  the 
Supreme  Court  had  held  that  a  state  had  no  power  to  tax  the  office, 
or  the  emoluments  of  the  office,  of  an  officer  of  the  United  States. 
This,  he  declared,  was  the  precise  converse  of  the  present  case.  With 
one  justice  dissenting,  the  Supreme  Court  agreed  with  the  contention. 
The  means  and  instrumentalities  employed  for  carrying  on  the  oper- 
ation of  the  state  governments  should  be  left  free  and  unimpaired, 
declared  Justice  Nelson  for  the  Court,  saying  that  they  "should  not 
be  liable  to  be  crippled,  much  less  defeated  by  the  taxing  power  of 
another  government,  which  power  acknowledged  no  limits  but  the 
will  of  the  legislative  body  imposing  the  tax."  7  Without  the  judicial 
power,  he  continued,  no  one  of  the  states  could  long  preserve  its  ex 
istence  under  the  form  of  government  guaranteed  by  the  Constitu- 
tion. The  judicial  power  was,  therefore,  one  of  the  sovereign  powers 
vested  in  the  states  by  their  constitutions  which  remained  unaltered 
and  unimpaired;  and  in  respect  to  it  the  state  was  as  independent  of 
the  general  government  as  that  government  was  independent  of  the 
state.  He  admitted  that  there  was  no  express  provision  in  the  Con- 
stitution that  prohibited  the  general  government  from  taxing  the 
means  and  instrumentalities  of  the  states;  nor  was  there  any  prohibit- 
ing the  states  from  taxing  the  means  and  instrumentalities  of  the  fed- 
eral government.  In  both  cases,  the  exemption  rested  upon  neces- 
sary implications  and  was  upheld  by  what  he  called  "the  great  law  of 
self-preservation."  His  decision  rested  back  upon  the  principle  an- 
nounced by  Chief  Justice  Marshall  in  McCulloch  v,  Maryland,8  that 
the  power  to  tax  involved  the  power  to  destroy.  To  demonstrate  the 
validity  of  the  principle,  he  called  attention  to  the  way  in  which  the 
federal  taxing  power  had  been  used  to  destroy  the  note  issues  of  state 
banks/ 

This  case,  known  as  Collector  v.  Day,  became  a  landmark  in  Amer- 
ican constitutional  history.  It  closed  to  the  federal  government  cer- 
tain important  sources  of  revenue.  The  difficulties  were  indicated 

•  16  Peters  435. 

'Collector  v.  Day  (Buffington  v.  Day),  11  Wallace  US,  125-126  (1871). 

•4  Wheaton  316  (1819).  §  Citing  Veazie  Bank  v.  Fenno,  8  Wallace  533  (1869> 
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in  the  dissenting  opinion  of  Justice  Bradley,  who  objected  to  the  ex 
emption  of  the  income  of  a  United  States  citizen  from  taxation  merely 
because  he  happened  to  be  employed  by  a  state.  He  asked: 

Where  are  we  to  stop  in  enumerating  the  functions  of  the  state 
government  which  will  be  interfered  with  by  federal  taxation?  If 
a  state  incorporates  a  railroad  to  carry  out  its  purposes  of  internal  im- 
provements, or  a  bank  to  aid  its  financial  arrangements,  reserving, 
perhaps,  a  percentage  on  the  stock  or  profits  for  the  supply  of  its  own 
treasury,  will  the  bonds  or  stock  of  such  an  institution  be  free  from 
federal  taxation?1* 

He  was  correct  in  predicting  the  difficulties  soon  to  arise. 

In  1881,  long  after  the  federal  income-tax  law  had  expired,  the 
Supreme  Court  dealt  with  a  direct  challenge  to  its  constitutionality 
in  the  case  of  Springer  v.  United  States."  Counsel  for  Springer  re- 
sisted collection  of  the  tax  on  the  ground  that  it  was  a  direct  tax  and 
therefore  could  be  constitutionally  collected  only  if  distributed  among 
the  several  states  according  to  population.  The  Supreme  Court 
unanimously  rejected  the  contention.  Examining  the  direct-tax 
measures  passed  by  Congress,  Justice  Swayne  remarked: 

Whenever  the  government  has  imposed  a  tax  which  it  recognized 
as  a  direct  tax,  it  has  never  been  applied  to  any  objects  but  real  estate 
and  slaves.  The  latter  application  may  be  accounted  for  upon  two 
grounds:  (1)  in  some  of  the  states,  slaves  were  regarded  as  real 
estate  .  .  .;  and  (2)  such  an  extension  of  the  tax  lessoned  the  burden 
upon  the  real  estate  where  slavery  existed,  while  the  result  to  the 
national  Treasury  was  the  same,  whether  the  slaves  were  omitted  or 
included.  The  wishes  of  the  South  were,  therefore,  allowed  to  pre- 
vail. We  are  not  sure  that  the  question  of  the  validity  of  such  a  tax 
was  ever  presented  for  adjudication.  Slavery  having  passed  away,  it 
cannot  hereafter  arise.  It  does  not  appear  that  any  tax  like  the  one 
here  in  question  was  ever  regarded  or  treated  by  Congress  as  a  direct 
tax." 

He  cited  the  case  of  Hylton  v.  United  States,1*  decided  in  1796,  in 
which  the  Supreme  Court  had  held  that  a  tax  upon  pleasure  carriages 
was  not  a  direct  tax,  and  some  of  the  judges  had  expressed  the  opinior 
that  within  the  meaning  of  the  Constitution  the  only  direct  taxei 
were  capitation  taxes  and  taxes  on  land.  The  line  of  precedents  in 
the  courts  and  in  Congress  led  to  the  conclusion  that  an  income  tax 

»11  Wallace  129.  u  102  U.S.  586.  "Ibid.,  p.  599.  US  Dallas  171 
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was  not  a  direct  tax,  and  therefore  did  not  need  to  be  apportioned 
among  the  several  states  according  to  population. 

THE  INCOME  TAX  OF  1894 

Although  the  federal  government  was  without  income-tax  legisla- 
tion for  more  than  two  decades,  interest  in  the  subject  was  not  wholly 
lost.  Income-tax  bills  were  introduced  in  Congress  at  session  after 
session.14  The  National  Grange,  the  Farmers'  Alliance,  and  the 
Knights  of  Labor  favored  the  tax,  as  did  such  minority  parties  as  the 
Greenback  party,  the  Anti-Monopoly  party,  and  the  Populist  party.18 
The  late  eighteen-eighties  saw  a  growing  rift  between  the  hard-pressed 
farmers  of  the  country  and  labor  groups  on  the  one  hand  and  busi- 
ness, industrial,  and  financial  groups  on  the  other.  The  period  was 
that  of  the  so-called  Populist  Revolt,1*  in  which  people  who  were 
economically  hard-pressed  organized  in  support  of  various  measures 
for  the  improvement  of  their  lot,  including  measures  widely  con- 
demned as  socialistic.  The  income  tax  was  among  the  measures  advo- 
cated in  the  platform  of  the  Populist  party  in  1892. 

The  Democrats  ousted  Republicans  from  control  and  returned  to 
power  under  the  leadership  of  Grover  Cleveland  in  his  second  admin- 
istration, but  the  Populists  polled  a  vote  so  heavy  as  to  demonstrate 
the  political  wisdom  of  making  some  concessions  to  their  policies.  In 
many  localities,  furthermore,  the  Democratic  party  itself  sponsored  a 
program  hardly  distinguishable  from  that  of  the  Populists.  In  a 
sense,  indeed,  the  movement  toward  Populism  might  be  called  a  non- 
partisan  movement.  The  sentiment  which  had  aided  in  the  enact- 
ment of  the  Interstate  Commerce  Act  and  the  Anti-Trust  Act  and 
which  gave  rise  to  the  Populist  party  and  to  the  movement  of  what 
was  known  as  "Coxey's  ArmyM  in  1894,  following  the  increase  of  hard 
times  as  a  result  of  the  panic  of  1893,  demanded  broad  governmental 
concessions  on  behalf  of  the  less-favored  people  of  the  land. 

In  the  campaign  of  1892,  the  Democrats  blamed  the  ills  of  the 
country  on  the  Tariff  Act  of  1890.  Large  sections  of  the  population 
were  persuaded  that  the  protective  tariff,  through  the  encouragement 
given  to  trusts  and  to  the  establishment  of  high  prices  generally,  had  a 
large  responsibility  for  their  ills.  Early  in  the  session  of  Congress  be- 
ginning in  December,  1893,  a  measure  was  introduced  which  became 
the  Tariff  Act  of  1894.  In  January,  1894,  Benton  McMillin,  o( 

14  Roy  G.  Blakey  and  Gladys  C.  Blakey,  The  Federal  Income  Tax  (1940),  p.  9. 
*lbid.,  pp.  10-11.  MScc  John  D.  Hicki,  The  Populist  Revolt  (1931). 
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Tennessee,  introduced  an  income-tax  bill  and  secured  its  adoption  as 
an  amendment  to  the  tariff  bill.  Its  subsequent  history,  therefore, 
was  a  part  of  an  exciting  struggle  for  and  against  the  adoption  of  the 
measure  as  a  whole.  Although  President  Cleveland  had  cautiously 
supported  a  plan  for  "a  few  additional  internal-revenue  taxes,  includ- 
ing a  small  tax  upon  incomes  derived  from  certain  corporate  invest- 
ments/' 1T  he  did  not  favor  including  a  broad  income-tax  program  in 
the  tariff  bill.1*  Sentiment  in  favor  of  the  income  tax  was  strong 
enough,  however,  to  carry  it  through  without  presidential  support. 

The  measure  was  advocated,  not  merely  because  it  pointed  to  a  rich 
source  of  revenue,  but  because  it  provided  a  means  for  equalizing  the 
tax  burden  in  terms  of  ability  to  pay.  The  House  committee  on 
ways  and  means  set  the  tone  of  the  argument  by  the  following  state- 
ment in  its  report  on  the  income-tax  bill: 

Here  we  have  "a  government  of  the  people,  by  the  people,  and  for 
the  people."  We  boast  that  our  motto  is  "Equal  rights  to  all  and 
special  privileges  to  none."  Here  we  claim  that  the  burdens  of  gov- 
ernment ought  to  be  borne  in  proportion  to  the  ability  of  each 
citizen  who  is  protected  by  it.  Yet  under  our  peculiar  system  there 
are  citizens  of  great  wealth  who,  by  our  method  of  taxing  what  we 
must  consume  rather  than  what  we  have  accumulated,  pay  little  more 
to  the  support  of  the  government  than  is  paid  by  the  day  laborer, 
who  has  nothing.1* 

Democrats  from  the  industrial  states  in  the  East  and  many  Repub- 
licans denounced  the  measure  as  socialistic  and  confiscatory.  "I  am 
especially  opposed  to  an  income  tax  such  as  this  which  is  now  offered 
for  our  consideration,"  said  a  congressman,  "an  income  tax  which 
arbitrarily  selects  for  confiscation  the  property  of  a  limited  class  in 
this  country,  which  designates  as  its  victims  but  eighty-five  thousand 
out  of  sixty-five  million/'*0  He  declared  that  the  bill  was  not  a 
democratic  measure,  but  was  populistic  instead,  supported  by  the 
same  people  who  had  advocated  unlimited  coinage  of  silver  on  behalf 
of  cheap  currency.  On  the  other  hand,  a  friend  of  the  measure 
defended  it  as  follows: 

My  friends,  I  see  gentlemen  from  New  York  and  the  eastern  states 
here  opposing  this  measure.  Had  I  the  naming  of  this  bill,  had  I  the 

"  Messages  and  Papers  of  the  Presidents,  XII,  5892. 

*  Letters  of  Grover  Cleveland  (edited  by  Allan  Nevins,  1933),  p.  357. 
»  House  Report  No.  276,  53d  Cong.,  2d  sess.,  p.  5. 

*  Congressman  Franklin  Bartlett,  of  New  York,  26  Congressional  Record  1642- 


442  THE     INCOME     TAX 

naming  of  any  income-tax  bill  of  a  kind  like  this,  I  would  denominate 
it  a  measure  to  kill  anarchy  and  keep  down  socialists.  I  believe,  in 
my  humble  way,  I  have  passed  through  as  many  states,  mingling 
with  the  people,  as  any  man  no  older  than  myself.  I  know  that  I 
have  heard  expressions  from  the  mouths  of  ten  thousand  of  the 
laboring  classes  all  over  this  country.  1  know  there  never  has  been 
a  meeting  of  the  National  Grange,  of  the  National  Alliance,  of  the 
National  Federation  of  Labor,  or  the  Knights  of  Labor,  where  this 
question  was  presented,  that  they  have  not  called  with  one  voice  for 
an  income  tax.  I  say  if  we  go  to  the  people  of  the  United  States  and 
say  to  the  laboring  masses,  "We  are  ready,  willing,  and  anxious  to 
put  upon  you  a  great  burden  of  taxation  laid  down  in  the  customs 
duties,  but  we  are  unwilling  to  lay  a  feather's  weight  upon  the  great 
wealth  of  this  country,"  that  is  an  argument  in  favor  of  demagoguery 
and  socialism,  without  righteousness  for  its  warp  and  woot,  and  it  will 
come  back  and  cutse  us  in  the  future. 

We  are  called  demagogues  and  socialists,  because  we  advocate  this 
measure.  My  friends,  I  hate  to  call  names  back;  it  is  not  the  way  to 
discuss  great  national  legislation;  but  were  I  to  define  a  man  who  is  a 
friend  of  the  demagogue,  I  would  say  he  is  the  man  who  advocates 
legislation  that  will  build  up  demagoguery.  If  I  were  called  upon  tc 
define  a  friend  of  socialism,  I  would  call  him  the  man  who  advocates 
principles  that  will  build  up  socialistic  tendencies  in  this  country.*1 

William  Jennings  Bryan,  of  Nebraska,  advocate  of  cheap  money 
and  thereafter  three  times  a  presidential  candidate,  defended  the 
income-tax  bill  as  follows: 

The  gentlemen  who  are  so  fearful  of  socialism  when  the  poor  are 
exempted  from  an  income  tax  view  with  indifference  those  methods 
of  taxation  which  give  the  rich  a  substantial  exemption.  They  weep 
more  because  fifteen  millions  are  to  be  collected  from  the  incomes  of 
the  rich  than  they  do  at  the  collection  of  three  hundred  millions  upon 
the  goods  which  the  poor  consume.  And  when  an  attempt  is  made 
to  equalize  these  burdens,  not  fully,  but  partially  only,  the  people  of 
the  South  and  West  are  called  anarchists. 

I  deny  the  accusation,  sirs.  It  is  among  the  people  of  the  South 
and  West,  on  the  prairies  and  in  the  mountains,  that  you  find  the 
staunchest  supporters  of  government  and  the  best  friends  of  law  and 
order. 

You  may  not  find  among  these  people  the  great  fortunes  which  are 
accumulated  in  cities,  nor  will  you  find  the  dark  shadows  which  these 
fortunes  throw  over  the  community,  but  you  will  find  those  willing  tc 
«  Congressman  Uriel  S.  Hall,  of  Missouri,  ibid.,  p.  1609. 
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protect  the  rights  of  property,  even  while  they  demand  that  property 
shall  bear  its  share  of  taxation.  You  may  not  find  among  them  so  much 
of  wealth,  but  you  will  find  men  who  are  not  only  willing  to  pay  their 
taxes  to  support  the  government,  but  are  willing  whenever  necessary 
to  offer  up  their  lives  in  its  defense." 

Bryan  cited  figures  to  show  the  unequal  distribution  of  wealth,  and 
asked  if  it  was  unfair  or  unjust  that  the  burden  of  taxation  should  be 
equalized  between  these  two  classes.  Who  was  most  in  need  of  a 
navy?  he  asked.  Was  it  the  farmer  who  plodded  along  behind  the 
plow  upon  his  farm,  or  was  it  the  man  whose  property  was  situated 
in  some  great  seaport  where  it  could  be  reached  by  an  enemy's  guns? 

Republican  leaders  opposed  the  Democratic-Populistic  measure. 
Senator  Sherman  opposed  it  as  not  needed  as  a  revenue  measure,  even 
though  many  years  earlier  he  had  defended  the  constitutionality  of  the 
Civil- War  measures  and  urged  continuation  of  taxation  of  this  kind. 
Senator  Cullom,  who  had  been  sponsor  of  the  Interstate  Commerce 
Act  in  the  Senate,  declared  that  "an  income  tax  of  the  character  out- 
lined in  this  bill  is  a  sandbagging  proposition,  the  device  of  the  high- 
wayman, the  equivalent  of  the  tithing  system  of  Mormondom,  and  the 
successor  and  congener  of  the  ecclesiastical  system  formerly  in  vogue 
in  Great  Britain." "" 

The  names  of  many  economists  were  dragged  into  the  discussion  to 
attack  or  defend  the  proposed  measure.  Among  them  were  John 
Stuart  Mill,  Adam  Smith,  David  A.  Wells,  William  Graham  Sumner, 
Henry  George,  Amasa  Walker,  Arthur  Latham  Perry,  Frederick  C. 
Howe,  and  others.  Economic  doctrines  were  used,  however,  primar- 
ily to  support  pre-established  alignments. 

Constitutional  arguments  were  used  in  the  same  fashion.  Demo- 
crats in  the  South  were  traditional  defenders  of  state  rights.  The 
pending  measure  authorized  the  taxation  of  incomes  from  state  and 
municipal  bonds  and  from  corporations  chartered  by  the  states.  Yet 
southern  Democrats  were  complaisant  about  it.  Senator  David  C. 
Hill,  of  New  York,  a  vigorous  opponent  of  the  measure,  quoted  the 
following  statement  of  a  prominent  Georgian:  "We  are  all  for  an 
income  tax  down  in  our  part  of  the  country;  and  so  is  Senator  Walsh, 
who  represents  us,  because  none  of  us  have  four  thousand-dollar  in- 
comes, and  somebody  else  will  have  to  pay  the  tax."  * 

As  if  taking  his  cue  from  Justice  Bradley's  dissenting  opinion  in 
Collector  v.  Day,  Senator  Hill  challenged  the  power  of  the  federal 

p.  1«57.  mlbid.t  p.  4168  "Ibid.,  p.  6617. 
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government  to  tax  the  income  of  state-chartered  corporations.  "The 
lawful  right  and  power  to  tax  largely  involves  the  power  to  destroy/' 
he  declared.  "Can  the  general  government  lawfully  destroy  these 
agencies  or  instrumentalities  of  the  state  —  these  corporations  which 
virtually  constitute  a  part  of  its  state  system  of  government,  a  part  of 
its  scheme  of  administration,  a  part  of  its  financial  system?"  *  He  con- 
tended also  that  state  and  municipal  bonds  were  instrumentalities  of 
the  state  governments  and  therefore  not  subject  to  federal  taxation. 
He  vainly  sought  the  adoption  of  an  amendment  to  the  bill  to  exempt 
them  from  its  provisions.98 

Senator  Hill  offered  another  argument  that  is  highly  significant  in 
view  of  the  position  subsequently  taken  by  the  Supreme  Court.  He 
called  attention  to  the  fact  that  Congress  could  not  tax  land  without 
apportionment  of  the  tax  among  the  several  states  according  to  pop- 
ulation. He  contended  that  a  tax  on  rentals  from  land  was  essenti- 
ally identical  with  a  tax  on  the  land  itself,  and  would  therefore  not  be 
constitutional  unless  apportioned  as  a  direct  tax.*1 

Discussion  of  particular  constitutional  issues  led  to  implied  refer- 
ences to  the  probable  attitude  of  the  membership  of  the  Supreme 
Court.  Said  Hill: 

I  have  hoped  that  with  the  Supreme  Court  as  now  constituted  this 
income  tax  will  be  declared  unconstitutional.  .  .  .  The  times  are 
changing;  the  courts  are  changing,  and  I  believe  that  this  tax  will 
be  declared  unconstitutional.  At  least  I  hope  so.28 

What  did  this  mean?  asked  Senator  William  V.  Allen,  of  Nebraska. 

Are  we  to  understand  that  the  Supreme  Court  of  the  United  States 
is  packed  upon  this  question?  Are  we  to  understand  that  any  man 
before  he  went  upon  the  bench  of  the  Supreme  Court  of  the  United 
States  prejudged  this  question  and  that  his  prejudging  it  was  a  con- 
dition precedent  to  his  promotion?  Do  seventy  million  people  of  the 
United  States  hold  their  constitutional  and  property  and  personal 
rights  by  a  tenure  so  uncertain  as  this? 

No  one  had  doubted  that  the  question  was  settled  and  put  at  rest,  he 
said,  until  the  senator  from  New  York  introduced  into  the  debate  a 

mlbid.t  p.  6621.  On  page  6804,  ibid.,  Senator  Hill  distinguished  the  power  of  the 
federal  government  to  tax  state  bank  notes  out  of  existence,  contending  that  the  power 
had  been  upheld  in  Veazie  Bank  v.  Fenno  (8  Wallace  533),  not  merely  as  an  exercise  ol 
the  taxing  power,  but  as  an  exercise  of  the  power  of  the  federal  government  over  the 
turrency. 

*  Ibid.,  pp.  6804  ff.  *  Ibid.,  pp.  6826-6827.  M  Ibid.,  p.  6637. 


THE     INCOME    TAX  445 

suspicion  that  at  least  a  difference  of  opinion  might  be  expected  from 
the  Supreme  Court  as  then  constituted.  It  was  not  a  question  of 
court  practice  that  could  be  changed  at  will  without  doing  injury  to 
anyone  or  any  interest,  he  declared.  It  was  the  settlement  of  the  con- 
stitutional right  that  for  nearly  one  hundred  years  had  been  imbedded 
in  the  very  foundation  of  our  Republic.  Yet  the  Senate  was  gravely 
informed  that  the  Supreme  Court  of  the  United  States  as  now  consti- 
tuted might  possibly  overturn  a  constitutional  ruling  that  had  been 
so  frequently  made.  To  him  the  remark  showed  that  "the  power 
which  is  dominating  legislation  today,  the  power  which  shows  its  hand 
in  the  Senate  every  once  in  a  while  and  in  the  other  branch  of  Con- 
gress, is  not  satisfied  with  reaching  out  its  long  bony  fingers  through 
the  legislation  of  Congress,  but  that  it  is  seeking  to  fasten  itself  upon 
the  supreme  tribunal  of  the  land."  " 

THE  INCOME  TAX  ON  TRIAL 

In  spite  of  constitutional  and  economic  objections,  the  income- 
tax  measure  was  passed  as  a  part  of  the  Wilson  Tariff  Act "°  and  was 
allowed  to  become  a  law  without  the  President's  signature.  It  was 
drastic  in  its  classification  of  wealth,  in  that  it  exempted  incomes  up 
to  four  thousand  dollars,  but  placed  a  tax  of  two  per  cent  on  incomes 
above  that  amount.  The  masses  of  the  people,  therefore,  hailed  it  as 
a  panacea  for  their  ills,  while  the  well-to-do  minority  flew  to  arms  to 
defend  themselves  against  its  operation. 

The  act  was  to  go  into  effect  January  1,  1895.  In  spite  of  the  well- 
established  principle  that  the  collection  of  federal  taxes  would  not  be 
restrained  by  the  courts,  and  that  the  rights  of  persons  from  whom 
they  were  unjustly  collected  might  be  protected  only  by  suits  to  re- 
cover the  taxes  after  they  had  been  paid,  a  host  of  eminent  lawyers 
set  out  to  prevent  the  original  collection  from  being  made.  The 
device  used  was  not  that  of  an  injunction  to  prevent  the  government 
from  the  collection  of  the  tax,  but  an  equity  suit  brought  against  a 
corporation  by  a  stockholder  to  prevent  a  threatened  breach  of  trust 
by  the  illegal  payment  of  taxes  from  the  treasury  of  the  corporation. 
The  test  case,  Pollock  v.  Farmers'  Loan  and  Trust  Company,81  was 
hurried  to  the  Supreme  Court,  where  it  was  argued  in  March,  1895. 

•Ifeid.,  p.  6707. 

10  For  the  history  of  the  process  of  enactment,  see  Seligman,  op.  cit.,  chapter  IV  and 
materials  cited;  especially  George  Tunell,  "The  Legislative  History  of  the  Second 
Income-Tax  Law,0  Journal  of  Political  Economy,  III  (fune,  1895),  311-337. 
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The  array  of  counsel  was  imposing,  with  the  preponderance  of  weight 
on  the  side  of  the  opposition  to  the  income  tax."  The  briefs  belied 
their  names  by  running  to  large  volumes.  They  dealt  with  constitu- 
tional and  other  legal  problems  and  with  intricate  matters  of  eco- 
nomic theory  and  economic  history.  The  opponents  of  the  statute 
contended  that  the  income  tax  was  a  direct  tax,  and  could  be  levied 
constitutionally  only  if  apportioned  among  the  several  states  accord- 
ing to  population.  Even  if  the  taxation  of  some  kinds  of  income  did 
not  constitute  direct  taxation,  they  contended,  levies  on  income  from 
land  most  certainly  fell  within  that  category.  As  to  taxation  of  in- 
comes from  state  and  municipal  bonds,  they  contended  that  it  was 
unconstitutional,  not  merely  because  not  properly  apportioned,  but 
because  it  was  levied  on  instrumentalities  of  the  state.  They  con- 
tended finally  that  the  invalidity  of  certain  sections  of  the  income-tax 
law  so  destroyed  the  balance  of  the  scheme  of  taxation  as  to  invalidate 
the  law  as  a  whole,  apart  from  the  question  of  the  constitutionality  of 
remaining  provisions. 

Former  United  States  Senator  George  F.  Edmunds,  in  attacking  the 
constitutionality  of  the  income-tax  law,  challenged  previous  Supreme 
Court  decisions  as  to  what  constituted  a  direct  tax  within  the  meaning 
of  the  Constitution.  As  to  the  carriage-tax  case,  he  said,  "there  is  no 
escape  from  the  proposition  that  the  Supreme  Court  of  the  United 
States  made  a  mistake  when  it  said,  doubtfully  and  with  hesitation, 
that  a  tax  upon  carriages  fell  over  into  the  region  of  indirect  taxes."  M 
He  asked  the  Court  to  reconsider  the  Springer  case  and  "to  come  back 
again  to  the  true  rule  of  the  Constitution."  **  By  resort  to  dictionaries 
of  the  time  of  the  adoption  of  the  Constitution  and  to  other  authori- 
ties, he  attempted  to  demonstrate  that  taxes  on  income  fell  within  the 
description  of  direct  taxes  rather  than  indirect  taxes.  Because  of  the 
exemption  of  incomes  up  to  four  thousand  dollars  he  predicted  that 
at  least  ninety-five  per  cent  of  all  the  money  that  was  raised  from  this 
tax  would  be  paid  by  less  than  two  per  cent  of  the  taxable  inhabitants 
of  the  United  States.  "And  this,"  he  expostulated,  "we  call  free  gov- 
ernment, a  government  of  equal  protection  of  the  laws;  we  call  it  con- 
stitutional government.  .  .  .  What  will  become  of  a  country,  and  how 
long  will  it  last,  where  taxation  and  all  its  burdens  and  expenses  are 

*See  Carl  Bient  Swisher,  Stephen  J.  Field:  Craftsman  of  the  Law  (1930),  chapter  XV, 
M  Edmunds 's  argument  as  reported  in  vol.  99  of  the  Lawyers'  Edition  of  the  United 
States  Reports,  p.  784. 
f  p.  785. 
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imposed,  by  those  who  pay  nothing,  upon  a  very  small  minority  of 
their  fellow  citizens?'1  *  It  was  a  fundamental  principle,  he  main- 
tained, that  the  burdens  of  taxation  should  bear  equally.  The  Four- 
teenth Amendment  forbade  the  denial  of  equal  protection  of  the 
laws.  True,  it  did  not  say  that  Congress  should  not  deny  such  equal 
protection,  but  he  believed  it  was  now  understood  by  the  Supreme 
Court  and  everybody  in  the  land  that  the  principle  and  the  substantial 
application  of  the  provisions  of  the  Fourteenth  Amendment  were  just 
as  binding  upon  Congress  as  they  were  upon  the  states.  "It  appears 
to  me  that  it  is  the  grand  mission  of  this  Court  of  last  resort,  inde- 
pendent and  supreme,  to  bring  the  Congress  back  to  a  true  sense  ol 
the  limitations  of  its  powers."  * 

Joseph  H.  Choate,  another  eminent  lawyer,  stated  that  in  the  last 
year  of  collections  under  the  earlier  income-tax  law,  when  the  exemp- 
tion was  only  two  thousand  dollars,  collections  were  such  that  four 
states,  New  York,  Pennsylvania,  Massachusetts,  and  New  Jersey,  paid 
four-fifths  of  the  entire  tax.  With  the  exemption  raised  to  four 
thousand  dollars  he  predicted  that  these  states  would  pay  not  less  than 
nine-tenths  of  the  entire  tax.  If  this  "communist  march*'  went  on,  a 
new  statute  might  be  enacted  with  an  exemption  of  twenty  thousand 
dollars  and  a  tax  of  twenty  per  cent  upon  all  having  incomes  in  excess 
of  that  amount.  The  principle  would  be  the  same.  If  the  Supreme 
Court  was  ever  to  give  protection,  it  must  do  it  now.  One  of  the 
fundamental  objects  of  all  civilized  government,  he  contended,  was 
the  preservation  of  the  rights  of  private  property.  "I  have  thought 
that  it  was  the  very  keystone  of  the  arch  upon  which  all  civilized  gov- 
ernment rests,  and  that  this  once  abandoned,  everything  was  at  stake 
and  in  danger."  * 

On  its  face,  the  defenders  of  the  income-tax  law  had  the  easier  task, 
for  the  judicial  precedents  were  on  their  side.  Yet  at  the  close  of  his 
argument,  Attorney  General  Olney  showed  awareness  of  the  fact  that 
he  was  opposing,  not  merely  legal  arguments,  but  the  combined  power 
of  the  wealth  of  the  country.  He  said: 

An  income  tax  is  pre-eminently  a  tax  upon  the  rich,  and  all  the 
circumstances  just  adverted  to  prove  it  is  the  immense  pecuniary 
stake  which  is  now  played  for.  It  is  so  large  that  counsel  fees  and 
costs  and  printers'  bills  are  mere  bagatelles.  It  is  so  large  and  so 
stimulates  the  efforts  of  counsel  that  no  legal  or  constitutional  prin- 
ciple that  stands  in  the  way,  however  venerable  or  however  long  and 
universally  acquiesced  in,  is  suffered  to  pass  unchallenged." 

mlbid.,  p.  786.  "Ibid.,  p.  788.  "Ibid.,  p.  799.  *  Ibid.,  p.  793 
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James  C.  Carter  admitted  that  the  income-tax  law  had  been  enacted 
as  a  result  of  conditions  in  which  the  rich  had  succeeded  in  leaving 
most  of  the  burden  of  taxation  upon  the  poor.  He  admitted  that  the 
tax  would  fall  upon  about  two  per  cent  of  the  population,  but  he 
reminded  the  Court  that,  apart  from  the  income  tax,  this  segment  of 
the  population,  which  probably  received  more  than  fifty  per  cent  of 
the  national  income,  was  paying  little  more  than  two  per  cent  of  the 
nation's  taxes.  He  admitted  that  the  act  was  both  class  and  sectional 
legislation,  but  declared  it  to  be  so  because  wealth  had  become  class 
and  sectional.  He  reminded  the  Court  that  it  would  be  transgress- 
ing the  limits  of  its  own  powers  if  it  sought  to  invalidate  an  act  of 
Congress  merely  because  the  judges  disagreed  with  the  economic 
theories  involved.  Furthermore,  it  would  be  dangerous  to  attempt 
to  baffle  and  defeat  a  popular  determination  through  the  device  of  a 
judgment  in  a  lawsuit.  He  concluded  as  follows: 

When  the  opposing  forces  of  sixty  millions  of  people  have  become 
arrayed  in  hostile  political  ranks  upon  a  question  which  all  men  feel 
is  not  a  question  of  law,  but  of  legislation,  the  only  path  of  safety  is 
to  accept  the  voice  of  the  majority  as  final.  The  American  people 
can  be  trusted  not  to  commit  permanent  injustice;  nor  has  history 
yet  recorded  an  instance  in  which  governments  have  been  destroyed 
by  the  attempts  of  the  many  to  lay  undue  burdens  of  taxation  on  the 
few.  The  teachings  of  history  have  all  been  in  the  other  direction,* 

Choate  countered  in  rebuttal.  He  believed  that  no  member  of  the 
Court  had  ever  heard  or  would  ever  hear  a  case  involving  a  question 
more  important  than  this.  It  involved 

the  preservation  of  the  fundamental  rights  of  private  property  and 
equality  before  the  law  and  the  ability  of  the  people  of  these  United 
States  to  rely  upon  the  guaranties  of  the  Constitution.  If  it  be  true, 
as  my  learned  friend  said  in  closing,  that  the  passions  of  the  people 
are  aroused  on  this  subject,  if  it  be  true  that  a  mighty  army  of  sixty 
million  citizens  is  likely  to  be  incensed  by  this  decision,  it  is  the  more 
vital  to  the  future  welfare  of  this  country  that  this  Court  again 
resolutely  and  courageously  declare,  as  Marshall  did,  that  it  has  the 
power  to  set  aside  an  act  of  Congress  violative  of  the  Constitution, 
and  that  it  will  not  hesitate  in  executing  that  power,  no  matter  what 
the  threatened  consequences  of  popular  or  populistic  wrath  may  be.40 

The  battle  continued  in  the  conference  room  of  the  Supreme 
Court.  Justice  Jackson  had  been  absent  from  the  argument  of  the 

»  157  U.S.  531-532.  «°  39  Law.  cd.  809. 
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case  because  of  illness  and  therefore  did  not  participate  in  the  deci- 
sion. A  majority  of  the  Court  agreed  on  certain  questions,  but  left 
certain  others  undecided  because  the  justices  were  divided  four  to 
four.  Six  of  them,  speaking  through  Chief  Justice  Fuller,  re-examined 
the  history  of  the  tax  provisions  of  the  Constitution  and,  in  spite  of  a 
long  line  of  judicial  utterances  down  through  the  years,  reached  the 
conclusion  that  a  tax  on  income  from  land  must  be  apportioned 
among  the  several  states  according  to  population  in  order  to  be  con- 
stitutional. It  was  clear  that  a  tax  upon  land  itself  would  not  be 
constitutional  unless  apportioned.  Said  the  Chief  Justice: 

Unless,  therefore,  a  tax  upon  rents  or  income  issuing  out  of  lands 
is  intrinsically  so  different  from  a  tax  on  the  land  itself  that  it  belongs 
to  a  wholly  different  class  of  taxes,  such  taxes  must  be  regarded  as 
falling  within  the  same  category  as  a  tax  on  real  estate  eo  nomine.  .  .  . 
An  annual  tax  upon  the  annual  value  or  annual  user  of  real  estate 
appears  to  us  the  same  in  substance  as  an  annual  tax  on  the  real 
estate,  which  would  be  paid  out  of  the  rent  or  income.41 

The  Court  also  found  unconstitutional  the  provisions  of  the  act 
authorizing  taxation  of  the  income  from  municipal  bonds.  It  was 
obvious,  said  the  Court,  that  such  a  tax  would  operate  on  the  power 
to  borrow  before  it  was  exercised,  and  would  have  a  sensible  influence 
on  the  contracts,  and  that  the  tax  in  question  was  a  tax  on  the  power 
of  the  states  and  their  instrumentalities  to  borrow  money,  and  was 
consequently  repugnant  to  the  Constitution. 

On  three  important  questions  the  eight  justices  were  equally 
divided;  namely,  whether  the  void  provisions  invalidated  the  whole 
act,  whether  the  taxes  on  income  from  personal  property  were  uncon- 
stitutionally levied  because  they,  too,  constituted  direct  taxes,  and 
whether  the  act  was  invalid  for  want  of  uniformity.  Accordingly,  on 
these  matters  there  was  not  a  majority  of  the  Court  to  express  an 
opinion. 

The  opinion  written  by  the  Chief  Justice  was  highly  legalistic  in 
form  and  packed  with  citations  of  other  cases.  It  reflected  little  of 
the  emotional  drive  of  counsel  on  either  side  of  the  case.  Justice 
Field  wrote  a  concurring  opinion,  in  which  he  boldly  proclaimed  the 
unconstitutionality  of  the  act  in  all  its  provisions  and  denounced  the 
Populistic  movement.  He  asked  in  closing: 

If  the  provisions  of  the  Constitution  can  be  set  aside  by  an  act  o! 
Congress,  where  is  the  course  of  usurpation  to  end?  The  present 

«  157  U.S.  580-581. 
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assault  upon  capital  is  but  the  beginning.  It  will  be  but  the  step 
ping-stone  to  others,  larger  and  more  sweeping,  till  our  political  con- 
tests will  become  a  war  of  the  poor  against  the  rich;  a  war  constantly 
growing  in  intensity  and  bitterness. .  ,  ,  There  is  no  safety  in  allowing 
the  limitation  [of  the  income  to  be  taxed]  to  be  adjusted  except  in 
strict  compliance  with  the  mandates  of  the  Constitution,  which  re- 
quire its  taxation,  if  imposed  by  direct  taxes,  to  be  apportioned  among 
the  states  according  to  their  representation,  and  if  imposed  by  indirect 
taxes,  to  be  uniform  in  operation  and,  so  far  as  practicable,  in  pro- 
portion to  their  property,  equal  upon  all  citizens.  Unless  the  rule 
of  the  Constitution  governs,  a  majority  may  fix  the  limitation  at  such 
rate  as  will  not  include  any  of  their  own  number/* 

Justice  White,  Justice  Harlan  concurring,  dissented  from  the  deci- 
sion of  the  Court  except  as  to  the  taxing  of  income  from  municipal 
bonds.  It  was  a  mistake,  at  this  late  date,  he  declared,  to  go  back  to  the 
founders  to  discover  what  they  had  meant  by  a  direct  tax.  The  value 
of  the  Court  to  the  government  and  to  the  people  lay  in  the  con- 
sistency and  orderliness  with  which  it  pursued  its  work  of  interpre- 
tation. If  the  Court  was  to  go  back  to  the  original  sources  of  our 
political  system  or  appeal  to  the  writings  of  economists  in  order  to 
unsettle  established  principles,  he  regarded  the  result  as  disastrous. 
If  the  belief  in  judicial  continuity  were  broken  down  so  that  on  great 
constitutional  questions  the  Court  might  be  expected  to  depart  from 
the  settled  conclusions  of  its  predecessors  and  to  determine  the  cases 
merely  according  to  the  opinions  of  those  who  temporarily  filled  the 
bench,  he  feared  that  the  Constitution  would  be  bereft  ol  value  and 
become  a  most  dangerous  instrument  to  the  rights  and  liberties  of  the 
people. 

The  friends  of  capital,  while  lauding  the  decision,  regretted  that 
the  Supreme  Court  had  not  disposed  of  the  entire  law.  Even  so,  they 
thought  it  pretty  well  wrecked.  A  jubilant  newspaper  remarked  that 
the  Supreme  Court  was  a  great  sticking  point  for  Populist  legislation, 
and  predicted  that  the  income-tax  law  would  be  almost  as  effective  as 
the  Interstate  Commerce  Act,  which  was  already  being  whittled  down 
by  judicial  interpretations.4*  • 

Justice  Jackson  returned  to  the  bench  and  the  case  was  reargued 
to  determine  the  questions  on  which  the  Court  had  been  equally 
divided.  By  a  vote  of  five  to  four  the  Court  held  that  taxes  on  income 
from  personal  property,  like  taxes  on  income  from  land,  were  direct 

.,  p.  607.  "New  York  Sun,  April  9,  1895. 
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taxes  and  could  not  be  constitutionally  levied  without  apportion- 
ment.44 The  whole  taxing  scheme  was  therefore  invalidated.  The 
opinions  were  delivered  amid  great  excitement.  It  was  said  that 
Justice  Harlan,  in  delivering  his  dissenting  opinion,  "pounded  the 
desk,  shook  his  finger  under  the  noses  of  the  Chief  Justice  and  Mr. 
Justice  Field,  turned  more  than  once  almost  angrily  upon  his  colleagues 
of  the  majority,  and  expressed  his  dissent  from  their  conclusions  in  a 
tone  and  language  more  appropriate  to  a  stump  address  at  a  Populist 
barbecue  than  to  an  opinion  on  a  question  of  law  before  the  Supreme 
Court  of  the  United  States."  a 

The  victors  were  jubilant,  but  the  defeated  masses  of  the  people 
denounced  the  Supreme  Court  for  its  surrender  to  the  moneyed  in- 
terests. As  in  the  Dred  Scott  case  and  the  legal-tender  cases,  the  Court 
was  accused  of  playing  politics  rather  than  deciding  cases  according 
to  the  law.  That  the  decision  had  been  won  by  a  margin  of  only 
one  vote  called  embarrassing  attention  to  the  fact  that  it  rested  on  the 
accidental  composition  of  the  Court  rather  than  on  principles  of 
judicial  reasoning.  Another  circumstance  heightened  the  embarrass- 
ment: It  was  not  Justice  Jackson  whose  vote  killed  the  income-tax 
law,  but  some  one  of  the  four  judges  who  at  the  time  of  the  earlier 
decision  had  thought  the  law  constitutional  except  as  to  taxes  on  in- 
come from  land  and  from  state  and  municipal  securities.  Justice 
Jackson  voted  with  the  minority.  For  many  years  Justice  Shiras 
suffered  the  odium  of  criticism  for  surrendering  to  the  blandishment 
of  counsel  of  the  rich  and  changing  his  vote  for  their  benefit.  Charles 
E.  Hughes,  after  a  period  as  associate  justice  in  which  he  learned  the 
traditions  of  the  Court,  let  it  be  known  that  Justice  Shiras  was  not  the 
offender,4*  but  did  not  disclose  the  name  of  the  man  who  had  changed 
his  mind. 

The  income-tax  cases  were  decided  at  the  same  term  at  which  the 
Supreme  Court  refused  to  apply  the  Sherman  Anti-Trust  Act  to  the 
sugar  trust  and  upheld  the  conviction  of  Eugene  V.  Debs  for  activities 
violating  an  injunction  in  the  Pullman  strike.  The  Court  came  to  be 
widely  regarded,  therefore,  as  a  tool  of  the  corporations  and  the 
wealthy  businessmen  of  the  country. 

As  to  the  Anti-Trust  Act,  the  Court  redeemed  its  reputation  in 

44  Pollock  v.  Farmers'  Loan  and  Trust  Co.,  158  U.S.  601   (1895). 
«New  York  Sun,  May  13,  1895. 

••Charles  Evans  Hughes,  The  Supreme  Court  of  the  United  States  (1928),  p.  54.  F«f 
ctiscMSsion  of  the  subject,  see  Allan  Nevins,  Grover  Cleveland  (1932),  Appendix  IL 
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some  degree  by  other  decisions  announced  before  the  end  of  the 
decade;  but  many  years  were  to  pass  and  a  constitutional  amendment 
was  to  be  required  before  the  results  of  the  income-tax  decisions  were 
done  away  with/7  In  the  words  of  Hughes,  "There  was  not  the 
slightest  ground  for  criticism  of  the  integrity  of  the  judges  who  par- 
ticipated in  the  decision."  **  The  several  decisions  of  the  period  indi- 
cated, however,  that  at  a  time  of  sharp  cleavage  among  the  people  in 
terms  of  economic  interests  the  thinking  of  the  Court  was  grooved 
along  the  lines  of  that  of  one  faction  in  society,  and  was  completely 
out  of  sympathy  with  the  attitudes  of  vast  multitudes  of  people  who 
demanded  the  alleviation  of  their  economic  ills. 

"See  chapter  23.  The  derision  of  the  Supreme  Court  in  Knowlton  v.  Moore,  178 
U.S.  41,  handed  down  in  1900,  may  he  regarded  as  an  impoitant  limitation  on  the 
possible  implications  of  the  income-tax  decisions.  In  that  case  the  Court  upheld  a 
provision  of  the  war-revenue  act  of  1898  providing  for  a  graduated  inheritance  tax, 
holding  that  the  tax  was  not  a  direct  tax  and  did  not  have  to  be  apportioned. 
Hughes,  op.  tit.,  p.  55. 


CHAPTER  21 


IMPERIALISM 


THE  HISTORY  OF  THE  UNITED  STATES  down  to  1900  witnessed  the 
periodic  acquisition  of  large  sections  of  new  territory  and  their  settle- 
ment and  development  into  statehood.  The  vast  area  acquired  in  the 
Louisiana  Purchase,  Florida,  Texas,  Oregon,  California  and  adjacent 
territory,  Alaska,  Hawaii,  and  the  several  island  possessions  acquired 
as  a  result  of  the  Spanish-American  War  were  the  principal  areas 
added  to  the  original  United  States.  With  the  insignificant  excep- 
tion of  the  Guano  Island,  appropriated  by  right  of  discovery  because 
of  need  for  the  fertilizer  located  on  it,  all  the  areas  acquired  before 
the  Civil  War  were  contiguous  with  land  already  held.  Jurisdiction 
was  assumed  over  them  with  the  expectation  that  they  would  become 
states  or  parts  of  states  in  the  Union,  populated  by  like  people  and 
governed  in  the  same  manner  as  the  older  states. 

The  areas  acquired  after  the  Civil  War  were  not  contiguous.  They 
were  located  in  climates  either  near-arctic  or  torrid.  The  near-arctic 
area,  including  only  Alaska,  was  largely  unpopulated  except  for  In- 
dians and  deemed  unlikely  ever  to  support  extensive  population.  Ac- 
quisitions in  the  torrid  zone  included  extensive  island  possessions 
already  thickly  populated  with  natives  and  with  Spanish  and  other 
aliens  who  were  unfamiliar  with  Anglo-Saxon  traditions  and  methods 
of  government. 

The  difference  of  kind  and  location  of  territory  acquired  later 
raised  new  problems  as  to  the  course  of  American  national  develop- 
ment. Chief  Justice  Taney  had  said  in  the  Dred  Scott  case  that  the 
federal  government  had  the  power  to  acquire  new  territory  only  for 
the  purpose  of  admission  to  statehood.  Yet  the  possibility  of  ad- 
mitting Alaska  as  a  state  was  not  discussed  at  the  time  it  was  pur- 
chased. It  was  not  expected  that  Hawaii  or  Puerto  Rico  would  he 
admitted  to  statehood.  The  acquisition  of  these  and  other  territories, 
therefore,  seemed  to  imply  that  the  United  States  was  at  last  entering 
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upon  a  program  of  imperialism  of  the  type  hitherto  carried  on  by  a 
number  of  European  nations.  It  seemed  as  if  the  areas  acquired 
were  to  be  held,  not  for  the  peaceful  government  and  perhaps  eco- 
nomic enrichment  of  the  native  population,  but  as  areas  of  exploita 
tion  for  the  benefit  of  continental  United  States. 

If  such  was  the  program  of  the  United  States,  governmental  machin- 
ery would  have  to  be  adjusted  to  new  types  of  control.  Did  the  Con- 
stitution follow  the  flag?  Did  all  or  none,  or  some  but  not  all,  of  the 
provisions  of  the  Constitution  extend  to  the  population  of  the  newly 
acquired  territories?  Were  their  products  now  to  be  admitted  into 
continental  United  States  freed  from  the  barriers  of  protective  tariffs? 
Were  the  inhabitants  entitled  to  the  protection  of  Anglo-Saxon  due 
process  of  law  and  to  guarantees  of  jury  trial  and  freedom  of  speech? 
These  were  some  of  the  many  questions  raised  by  territorial  expan- 
sion. Closely  allied  were  knotty  questions  as  to  what  authorities  of 
the  federal  government  had  the  power  to  decide  what  territory  was  to 
be  acquired  and  how  and  by  what  means  the  price  was  to  be  paid. 

ALASKA 

The  purchase  from  Russia  of  Alaska,  then  known  as  Russian 
America,  was  arranged  by  treaty  in  1867.  Little  was  known  about  the 
territory.  It  was  largely  uninhabited  except  for  a  few  thousand 
natives.  It  was  supposed  to  consist  principally  of  rocks  and  ice,  and 
little  was  known  of  any  possible  yield  in  minerals,  furs,  or  fish. 
Russia  wished  to  sell,  realizing  its  inability  to  hold  the  land  should 
its  rival,  England,  decide  to  take  it.  Russia's  friendliness  toward  the 
United  States  during  the  Civil  War  provided  an  incentive  for  the 
purchase.  William  H.  Seward,  Secretary  of  State,  handled  negoti- 
ations for  the  United  States  in  almost  complete  secrecy.  The  treaty 
was  ready  for  signature  on  March  30,  1867,  the  last  day  of  the  current 
session  of  Congress.  In  the  effort  to  secure  the  concurrence  of  the 
Senate,  Seward  called  in  Charles  Sumner,  chairman  of  the  Senate 
committee  on  foreign  relations.  Although  a  bitter  enemy  of  the  Re- 
construction policies  of  President  Johnson,  Sumner  agreed  to  support 
the  purchase.  The  President  called  a  special  session  of  the  Senate  to 
pass  upon  the  treaty,  and  Sumner  made  an  elaborate  study  of  the 
situation  in  preparation  of  his  defense  of  the  treaty.1  Since  his  aim 
was  ratification  of  the  treaty,  he  was  not  in  position  to  be  too  critical 

*For  the  Sumner  speech,  ice  The  Works  of  Charles  Sumner  (15  vols.,  1870  1883),  XI 
181-349. 
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of  the  procedure  by  which  it  had  been  evolved.  Something  of  the 
current  hostility  between  the  legislative  and  executive  branches  of 
the  government  was  reflected,  however,  in  his  suggestion  that  the 
Senate  ought  to  have  been  consulted  in  advance.  "Let  me  add,"  he 
continued,  "that,  while  forbearing  objection  now,  I  hope  that  this 
treaty  may  not  be  drawn  into  a  precedent,  at  least  in  the  independent 
manner  of  its  negotiation.  I  would  save  to  the  Senate  an  important 
power  justly  belonging  to  it." " 

The  purchase  price  was  $7,200,000  in  gold.  It  was  the  equivalent 
of  roughly  ten  million  dollars  in  the  paper  money  then  providing 
most  of  the  circulatory  medium.  The  country  had  recently  incurred 
the  expenses  of  a  major  war,  and  there  was  opposition  to  the  addition 
of  a  substantial  sum  to  the  national  debt  at  this  time.  The  treaty 
was  approved  with  only  two  dissenting  votes,  however,  and  the  formal 
transfer  of  title  was  made  almost  immediately,  although  the  purchase 
price  could  not  be  paid  until  both  houses  of  Congress  had  met  and 
made  an  appropriation.  The  immediate  transfer  may  well  have  been 
brought  about  for  the  purpose  of  committing  the  United  States  so 
completely  that  the  House  of  Representatives  would  feel  bound  to 
collaborate. 

The  first  formal  evidence  of  the  attitude  of  the  House  of  Represen- 
tatives was  made  known  at  a  brief  session  in  November,  1867.  Cer- 
tain members  had  heard  the  rumor  that  Seward  was  negotiating  for 
the  purchase  of  St.  Thomas,  one  of  the  Danish  West  Indian  islands, 
for  a  substantial  sum.  A  resolution  was  passed  to  the  effect  that  in 
view  of  the  financial  condition  of  the  country  any  further  purchases 
of  territory  were  then  inexpedient  and  that  the  House  would  hold 
itself  under  no  obligation  to  vote  money  for  any  such  purpose.1 

At  the  ensuing  session  a  bill  was  introduced  appropriating  the 
agreed  amount  for  the  purchase  of  Alaska.  The  purchase  was  criti- 
cized day  after  day  as  a  waste  of  money  and  as  a  commitment  to  the 
management  of  territory  that  would  yield  little  or  nothing  to  the 
United  States  and  would  require  the  expenditure  of  added  millions 
of  dollars  if  police  functions  were  to  be  performed.  It  was  contended 
that  we  already  had  enough  Indians  to  supervise  without  paying  for 
the  privilege  of  supervising  more  of  them.  Apart  from  references  to 
control  of  the  Indians,  not  much  was  said  about  problems  of  govern- 
ment, presumably  because  it  was  assumed  that  few  white  people 
would  ever  inhabit  the  country.  The  Stars  and  Stripes  had  been 

•Ibid.,   p.   232.  $38  Congressional  Globe  792-793, 
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raised  in  place  of  the  Russian  flag  at  Sitka,  a  post  office  had  been 
established,  and  a  general  with  a  portion  of  the  United  States  Army 
was  in  possession  of  the  territory/  There  was  little  evidence  that  addi- 
tional government  would  be  needed. 

The  major  objection  to  the  transaction,  made  in  speech  after 
speech,  was  that  the  President  and  the  Senate  had  committed  the  gov- 
ernment to  the  payment  of  a  huge  sum  of  money  for  territory  of 
doubtful  value  without  consulting  the  House  of  Representatives.  The 
appropriation  of  money  was  a  legislative  act  that  could  be  performed 
only  with  the  co-operation  of  the  House  of  Representatives.  Yet 
other  agencies  of  the  government  had  made  a  commitment  of  such  a 
nature  that  the  House  could  exercise  its  proper  discretion  only  in  the 
face  of  the  fact  that  failure  to  make  the  appropriation  would  result 
in  serious  international  embarrassment.  The  President  and  the 
Senate  had  no  right  to  place  the  House  under  this  form  of  indirect 
coercion.  It  was  contended  in  rebuttal,  on  the  other  hand,  that  the 
Constitution  left  the  treaty-making  power  exclusively  in  the  hands  of 
the  President  and  the  Senate,  and  that  the  House  had  no  constitu- 
tional right  to  participate  in  the  process.  The  debate  resembled  that 
of  1796,  which  followed  the  adoption  of  the  Jay  Treaty.8  On  that 
occasion,  the  House  had  sought  to  demonstrate  its  authority  with  re- 
spect to  treaties  which  called  for  the  appropriation  of  money  by  a 
request  to  the  President  for  information  concerning  the  negotiation 
of  the  treaty.  The  President  had  flatly  refused  to  recognize  any  right 
of  the  House  to  participate  in  the  treaty-making  process. 

In  making  appropriations  to  carry  out  the  treaty  for  the  purchase  of 
Alaska,  the  House  used  a  different  method  of  asserting  its  authority, 
it  passed  the  appropriation  bill  with  a  "whereas"  clause  relating  the 
facts  of  the  case,  and  including  the  following  statement: 

And  whereas  the  subjects  thus  embraced  in  the  stipulations  of  said 
treaty  are  among  the  subjects  which  by  the  Constitution  of  the  United 
States  are  submitted  to  the  power  of  Congress,  and  over  which  Con- 
gress has  exclusive  jurisdiction;  and  it  being  for  such  reason  necessary 
that  the  consent  of  Congress  should  be  given  to  the  said  treaty  before 
the  same  can  have  full  force  and  effect  .  .  . ' 

The  Senate  refused  to  accept  any  such  doctrine  and  substituted  foi 
the  House  bill  another  containing  a  single  sentence  making  the  neccs- 

•S9  Congressional  Globe  1871.  "See  chapter  4. 

•89  Congressional  Globe  3621,  4159. 
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sary  appropriation.  The  House  refused  to  accept  the  substitute 
Thereupon  the  conference  committee  worked  out,  and  the  two  houses 
accepted,  a  compromise  containing  the  following  limited  recognition 
of  the  authority  of  the  House  of  Representatives: 

Whereas  said  stipulations  cannot  be  carried  into  full  force  and  effect 
except  by  legislation  to  which  the  consent  of  both  houses  of  Congress 
is  necessary  .  .  . f 

The  phrase  recognized  the  power  clearly  belonging  to  the  House  of 
Representatives,  but  it  permitted  no  encroachment  on  the  treaty- 
making  prerogatives  of  the  President  and  the  Senate. 

No  single  statute  enacted  at  the  time  of  the  purchase  of  Alaska  dealt 
comprehensively  with  the  government  to  be  established  and  the  rights 
of  the  inhabitants  to  be  protected.  Various  phases  of  the  subject 
were  dealt  with,  specifically  or  incidentally,  in  separate  statutes. 
Among  others,  the  act  making  appropriations  for  the  purchase  gave 
tacit  sanction  to  the  following  provision  of  the  treaty: 

The  inhabitants  of  the  ceded  territory  .  .  .  with  the  exception  of 
uncivilized  native  tribes,  shall  be  admitted  to  the  enjoyment  of  all 
the  rights,  advantages,  and  immunities  of  citizens  of  the  United 
States,  and  shall  be  maintained  and  protected  in  the  free  enjoyment 
of  their  liberty,  property,  and  religion.8 

By  another  act  the  internal-revenue  laws  were  extended  to  Alaska; 
and  by  another,  the  laws  relating  to  customs,  commerce,  and  navi 
gation,10 

Other  laws,  such  as  those  dealing  with  the  sale  of  liquor  to  Indians, 
were  made  applicable  to  Alaska,  but  on  the  whole  the  new  acquisition 
received  little  attention.  It  was  widely  characterized  as  "Seward's 
Folly."  The  census  of  1880  showed  a  population  of  33,426,  including 
only  430  white  persons.  Congress  had  taken  no  steps  to  give  to  the 
Russian  inhabitants  remaining  in  the  countr)  the  rights,  advantages, 
and  immunities  of  citizens  of  the  United  States  and  the  free  enjo}- 
ment  of  liberty,  property,  and  religion  promised  in  the  treaty  of  acqui- 
sition. Said  a  Senate  report  made  in  December,  1883,  "Sixteen  years 
have  elapsed  since  the  treaty  of  purchase,  and  during  all  of  that  time 
the  inhabitants  have  been  absolutely  without  the  pale  of  the  law,  and 
without  any  protection  of  life  or  property,  except  such  as  resulted 
from  the  temporary  presence  of  some  army  detachment  or  the  occa- 

f  Ibid.,  p.  4392;  15  Stat.  198.  15  Stat.  542. 

15  Stat.  167.  10 15  Stat.  240. 
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sional  visit  of  a  vessel  of  war  or  a  revenue  cutter."  The  enactment 
of  a  law  providing  a  civil  government  for  Alaska  was  recommended.11 

Debates  on  the  proposed  bill  raised,  but  did  not  deal  conclusively 
with,  questions  of  territorial  government  that  were  to  constitute  seri- 
ous problems  in  later  years  with  the  acquisition  of  island  possessions 
in  the  tropics.  It  was  suggested  that,  since  the  Constitution  required 
that  all  duties,  imposts,  and  excises  should  be  uniform  throughout  the 
United  States,  the  taxes  collected  in  Alaska  must  correspond  to  those 
collected  in  the  United  States  proper."  Although  it  was  not  denied 
that  Congress  had  the  power  to  regulate  or  prohibit  the  sale  of  liquor 
to  Indians,  it  was  contended  that  Congress  had  no  power  to  prohibit 
commerce  between  the  states  and  Alaska  by  prohibiting  the  shipment 
of  liquor."  Justice  Story  was  cited  to  the  effect  that  the  District  of 
Columbia  and  the  territory  west  of  the  Missouri  were  not  less  within 
the  United  States  than  Maryland  or  Pennsylvania."  It  was  assumed  in 
debate  that  Alaska  was  as  much  a  part  of  the  United  States  as  had  been 
other  United  States  territory  before  admission  to  statehood. 

Legislators  moved  slowly,  giving  repeated  evidence  of  the  continued 
belief  that  the  acquisition  of  Alaska  had  been  a  mistake.  In  at  least 
one  instance  the  bill  was  supported,  not  because  of  any  interest  in 
Alaska  itself,  but  because  of  a  belief  in  the  inevitability  of  further 
territorial  expansion.  Said  Senator  Ingalls,  of  Kansas: 

Mr.  President,  if  I  were  not  in  favor  of  the  unification  of  this  con- 
tinent under  American  dominion,  I  should  be  willing  to  relinquish 
Alaska  to  any  power  that  would  undertake  to  carry  on  its  government 
and  provide  for  its  future  welfare.  But  the  Monroe  Doctrine  is 
written  on  the  map;  that  is  our  first  lesson  in  geography,  and  "mani- 
fest destiny"  indicates  that  our  northern  shore  is  to  be  washed  by  the 
Polar  Sea,  and  that  our  southern  boundary  will  be  the  interoceanic 
canal  that  connects  the  Atlantic  and  Pacific.1* 

The  "act  providing  a  civil  government  for  Alaska**  was  passed  in 
1884.1*  It  provided  for  a  governor,  a  district  court,  and  other  officers; 
but  not  for  a  complete  territorial  government  such  as  had  been  cus- 
tomarily set  up  in  territories  on  the  way  to  statehood.  Since  the  small 
population  of  Alaska  could  not  justify  establishment  of  a  territorial 

11  Senate  Report  No.  3,  48th  Cong.,  1st  sess. 

*  15  Congressional  Record  632.  *lbid.,  p.  658. 

"Joseph  Story,  Commentaries  on  the  Constitution  of  the  United  Statet  (1833),  II,  sec 
996,  p.  463. 

*  15  Congressional  Record  566.  *  23  Stat.  24. 
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legislature,  the  act  provided  specifically  that  "there  shall  be  no  legis- 
lative assembly  in  said  distiict,  nor  shall  any  delegate  be  sent  to  Con- 
gress therefrom/*  It  met  the  needs  of  Alaska  by  arranging  "that  the 
general  laws  of  the  state  of  Oregon  now  in  force  are  hereby  declared 
to  be  the  law  in  said  district,  so  far  as  the  same  may  be  applicable  and 
not  in  conflict  with  die  provisions  of  this  act  or  the  laws  of  the 
United  States." 

In  December,  1899,  President  McKinley  reminded  Congress  that 
the  act  of  1884  was  substantially  the  only  law  providing  a  civil  govern- 
ment for  the  territory  of  Alaska.  This,  he  said,  was  meager  in  its  pro- 
visions and  fitted  only  for  the  administration  of  affairs  in  a  country 
sparsely  inhabited  by  civilized  people  and  unimportant  in  trade  and 
production.  The  recent  increase  in  population  consequent  upon 
the  discovery  of  gold  had  produced  such  a  condition  as  required  more 
ample  facilities  for  local  government  and  more  numerous  conveni- 
ences of  civil  and  judicial  administration."  The  act  passed  pursuant 
to  the  recommendation  of  the  President  w  was  drafted  in  the  same 
period  in  which  consideration  was  being  given  to  the  government  of 
Hawaii,  Puerto  Rico,  and  other  newly  acquired  island  possessions. 

HAWAII 

The  United  States  had  long  been  interested  in  the  somewhat  un- 
stable tropical  kingdom  of  Hawaii  in  the  middle  of  the  Pacific  Ocean. 
As  an  American  possession,  Hawaii  would  become  an  important  out- 
post for  the  protection  of  our  commerce.  To  some  Americans  its 
early  acquisition  seemed  desirable  because  European  nations  were 
suspected  of  having  designs  upon  it  and  because  the  rapid  infiltration 
of  Japanese  and  other  Asiatics  caused  great  concern.  Although  im- 
perialism and  manifest  destiny  were  supposed  to  represent  the  policies 
of  the  Republican  rather  than  of  the  Democratic  party,  the  Cleveland 
administration  in  1887  acquired  a  naval  base  for  the  United  States 
at  Pearl  Harbor,  near  Honolulu. 

As  early  as  1875  a  treaty  had  been  made  admitting  Hawaiian  sugar 
to  the  United  States  free  from  tariff  duty.  The  giving  of  this  advan- 
tage over  other  foreign  pioducers  resulted  in  a  rapid  development  of 
the  sugar  industry  in  the  islands  and  the  building  of  huge  fortunes 
for  American  producers  there.  The  McKinley  Tariff  Act  of  1890. 

1T  Messages  and  Papers  o]  the  Presidents,  XIII,  6400-6402. 

*31  Stat.  321.  For  a  study  ot  the  government  of  Alaska,  §cc  George  W.  Spicer,  T/i« 
Constitutional  Status  and  Government  of  Alaska  (1927). 
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however,  changed  the  situation  by  placing  foreign  sugar  on  the  free 
list  and  giving  a  bounty  to  home  producers.  Consequently,  Hawaiian 
producers  lost  the  tremendous  advantage  they  had  hitherto  held." 
These  producers,  most  of  them  Americans,  engaged  in  a  concerted 
movement  to  bring  about  the  annexation  of  the  islands  to  the  United 
States,  so  as  to  secure  again  special  advantages  for  their  products. 
The  American  minister  seems  to  have  worked  closely  with  them. 
They  stimulated  or  took  advantage  of  a  revolution  against  the  consti- 
tutional authorities,  used  United  States  troops  to  support  the  revolu- 
tion, aided  in  the  establishment  of  a  provisional  government,  and 
brought  about  the  drafting  of  a  treaty  of  annexation  to  the  United 
States.  In  February,  1893,  shortly  before  his  retirement  from  office, 
President  Benjamin  Harrison  sent  the  treaty  to  the  Senate  and  recom- 
mended its  approval.20 

Grover  Cleveland  returned  to  the  presidency  before  action  had 
been  taken  by  the  Senate.  By  contrast  with  many  leading  Republi- 
cans, he  was  anti-imperialistic  and  he  had  no  attachment  to  the  plan  of 
annexation  concocted  by  sugar  producers  and  Republican  politicians. 
He  recalled  the  treaty  from  the  hands  of  the  Senate,  therefore,  and 
investigated  the  Hawaiian  revolution.  In  a  special  message  to  Con- 
gress, approximately  a  year  after  Harrison  had  submitted  the  treaty 
to  the  Senate,  he  disclosed  the  results  of  his  investigation  and  de 
nounced  the  encroachment  upon  Hawaiian  sovereignty."  "I  regarded, 
and  still  regard,"  wrote  Cleveland  early  in  1898,  "the  proposed  an- 
nexation of  these  islands  as  not  only  opposed  to  our  national  policy, 
but  as  a  perversion  of  our  national  mission.  The  mission  of  our 
nation  is  to  build  up  and  make  a  greater  country  out  of  what  we  have, 
instead  of  annexing  islands."  M 

On  March  4,  1897,  the  Republican  party  returned  to  power  under 
William  McKiriley.  In  June  of  that  year  the  President  sent  to  the 
Senate  a  new  treaty  of  annexation.  Union  of  the  Hawaiian  territory 
to  the  United  States  was  no  new  scheme,  he  said,  but  was  the  inev- 
itable consequence  of  the  relation  steadfastly  maintained  with  that 
Pacific  domain  for  three-quarters  of  a  century.  Annexation  was  not 
a  change;  it  was  a  consummation.  The  organic  and  administrative 
details  of  incorporation  were  left  to  Congress,  to  be  dealt  with  aftei 
the  ratification  of  the  treaty." 

10  Allan  Nevins,  Grover  Cleveland:  A  Study  in  Courage  (1935),  p.  555. 

*  Messages  and  Papers  of  the  Presidents,  XII.  5783.  *Ibid.,  pp.  5892  & 

*  Letters  of  Grover  Cleveland  (edited  by  Allan  Nevini,  1933).  pp.  491-492. 

*  Senate  Report  No.  681,  55th  Cong.,  2d  test.,  p.  65. 
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When  on  December  6,  1897,  McKinley  delivered  his  first  annual 
message,  the  Senate  had  not  yet  acted  on  the  treaty.  He  again  called 
attention  to  it,  saying  that  the  complete  absorption  of  the  islands  into 
the  domain  of  the  United  States  awaited  only  favorable  action  of  the 
American  Senate.  He  continued: 

What  the  conditions  of  sucli  a  union  shall  be,  the  political  relation 
thereof  to  the  United  States,  the  character  of  the  local  administration, 
the  quality  and  degree  of  the  elective  franchise  of  the  inhabitants, 
the  extension  of  the  federal  laws  to  the  territory  or  the  enactment  of 
special  laws  to  fit  the  peculiar  condition  thereof,  the  regulation  if 
need  be  of  the  labor  system  therein,  are  all  matters  which  the  treaty 
has  wisely  relegated  to  the  Congress.* 

Failure  of  the  Senate  to  vote  on  the  approval  of  the  treaty  was  evi- 
dently due  to  the  belief  of  administration  leaders  that  the  necessary 
majority  of  two-thirds  was  not  available.  The  Senate  committee  on 
foreign  relations,  therefore,  approached  the  subject  from  another 
direction.  It  was  recalled  that  the  annexation  of  Texas  had  been 
brought  about  by  joint  resolution  when  it  proved  impossible  to  secure 
Senate  approval  of  a  treaty.  The  passage  of  a  joint  resolution,  while 
involving  action  by  both  houses  of  Congress,  required  no  more  than 
a  mere  majority.  The  committee  on  foreign  relations  recommended 
the  use  of  the  same  device  for  the  annexation  of  Hawaii,  making  a 
detailed  and  persuasive  report  to  justify  immediate  action." 

Having  shown  administration  leaders  in  the  two  houses  a  method 
of  avoiding  the  requirement  of  a  vote  of  two-thirds  of  the  Senate  in 
order  to  secure  annexation,  the  Senate  left  the  initiative  to  the  House 
of  Representatives.  The  House  resolution  was  reported  after  the 
declaration  of  war  against  Spain  and  after  Dewey's  victory  in  the 
battle  of  Manila  Bay.  Expansionist  sentiment  being  now  rampant, 
it  was  easy  to  visualize  the  Hawaiian  Islands  as  a  necessary  outpost  for 
the  defense  of  American  possessions  and  as  a  possible  stepping-stone  to 
other  possessions  farther  beyond.  Although  the  debates  were  lim- 
ited largely  to  issues  already  under  discussion  for  a  period  of  years, 
wartime  emotion  seems  to  have  speeded  the  enactment  of  the  joint 
resolution." 

The  Democratic  minority  of  the  House  committee  on  foreign  affairs 
objected  to  the  joint  resolution.  The  people  of  Hawaii  had  not  been 

94  Messages  and  Papers  of  the  Presidents,  XIII,  6264. 
"Senate  Report  No.  681,  55th  Cong.,  2d  sess. 

M  For  the  report  of  the  House  committee  on  foreign  affairs,  see  House  Report  No.  1355, 
55th  Cong.,  2d  sess. 
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consulted  upon  the  proposed  annexation,  they  said.  Nor  had  the 
people  of  the  United  States  been  consulted.  In  tact,  "the  only  hope 
for  Hawaiian  annexation,  and  therefore  the  desire  of  the  annexation- 
ists,  is  to  consummate  their  scheme  under  the  cry  of  'war  emergency* 
before  the  American  people  can  be  consulted."  w  Furthermore,  they 
contended,  annexation  in  the  manner  proposed  was  unconstitutional. 
There  were  two  constitutional  methods  of  increasing  the  domain  of 
the  country.  One  was  the  treaty-making  power.  This  method  had 
been  tried  here  and  had  failed.  The  other  was  the  power  to  admit 
new  states.  This  power  applied  only  to  states,  not  to  territory  avow- 
edly not  wanted  for  purposes  of  statehood.  It  did  not  apply  to 
colonies  or  to  military  or  naval  stations. 

The  minority  objected  also  on  the  ground  of  the  remoteness  of  the 
islands  and  the  fact  that  they  furnished  too  much  additional  coastline 
to  be  defended.  The  population,  they  said,  was  not  racially  nor  re- 
ligiously nor  otherwise  homogeneous  with  our  own.  Political  dominion 
over  the  islands  was  not  necessary  to  our  commerce,  or  to  our  defense 
from  a  naval  or  military  standpoint.  The  one  harbor  that,  under 
foreign  control,  could  menace  the  United  States  was  already  in  our 
possession.  They  did  not  believe  there  was  danger  to  the  United 
States  in  the  possible  seizure  of  the  islands  by  some  other  power. 

On  the  floor  of  the  House  accusations  as  to  the  continued  influence 
of  sugar  interests  were  made.  Said  Champ  Clark,  of  Missouri,  "The 
propaganda  which  has  been  carried  on  openly  in  this  city  for  the  last 
five  or  six  years  by  the  agents  of  the  Hawaiian  sugar  kings  in  favor 
of  annexation  is  a  disgrace  to  this  government  and  has  lowered  us  in 
the  eyes  of  ourselves  and  the  rest  of  the  world.  It  has  no  parallel  in  all 
history."  *  Ministers  from  Hawaii  and  even  the  president  under  the 
new  government  had  appeared  in  Washington  to  exercise  their 
influence. 

As  for  "manifest  destiny,"  about  which  much  was  heard,  it  was  a 
charming  phrase,  Clark  continued.  It  tickled  the  ears  of  men.  It 
pandered  to  human  vanity.  It  fed  the  lurid  flames  of  ambition.  It 
whetted  the  sword  of  conquest.  It  was  an  anodyne  for  the  troubled 
conscience,  but  it  lured  to  destruction.  It  was  formulated,  he  said, 
quoting  incorrectly,  by  that  eminent  annexationist  Rob  Roy  in  the 
following  plain  blunt  language: 

The  good  old  rule,  the  simple  plan, 

That  they  should  take  who  have  the  power, 
And  they  should  keep  who  can. 
*.,  Part  2,  p.  1.  »S1  Congressional  Record  5794. 
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Moses  had  placed  his  veto  on  this  convenient  theory  of  manifest  des 
tiny  when  he  wrote  the  stern  command,  "Thou  shalt  not  covet  thy 
neighbor's  land."  The  doctrine  of  manifest  destiny  had  been  the 
specious  plea  of  every  robber  and  freebooter  since  the  world  began, 
and  would  continue  to  be  until  the  elements  should  melt  with  fervent 
heat.  Hawaii,  he  declared,  was  "a  blind  for  our  eyes,  a  snare  for  our 
feet,  a  bait  for  our  cupidity,  the  will-o'-the-wisp  which  will  lead  us 
into  the  Slough  of  Despond,  the  bewitching,  scheming,  treacherous 
Delilah  destined  to  shear  our  Samson  of  his  leonine  locks  and  to 
deliver  him  bound  hand  and  foot  into  the  power  of  the  Philistines/'  * 
The  western  states  had  such  interest  in  Pacific  Ocean  commerce 
that  Senator  Francis  G.  Newlands,  of  Nevada,  even  though  a  Demo- 
crat, supported  the  joint  resolution.  He  thought  there  was  danger 
of  the  occupation  of  the  islands  by  other  foreign  powers,  and  that  the 
establishment  of  a  mere  protectorate  would  not  be  sufficient.  He  said: 

We  are  confronted  by  the  statement  that  the  acquisition  of  the 
Hawaiian  Islands  means  colonial  expansion,  territorial  expansion, 
empire.  I  regard  it  as  an  unfortunate  thing  that  this  question  is  to 
be  considered  in  the  public  mind  in  connection  with  the  Philippine 
question.  None  of  us  know  how  that  question  is  to  be  determined. 
For  one  I  trust  it  will  not  be  so  determined  as  to  involve  colonial 
expansion." 

He  did  not  believe  in  owning  islands  all  over  the  globe;  he  did  not 
believe  in  a  system  of  colonial  extension  like  that  of  England. 

The  joint  resolution  passed  the  House  of  Representatives  by  a  vote 
of  209  to  91.°  Consideration  in  the  Senate  began  with  a  hostile 
speech  by  Senator  Morrill,  a  Republican  from  Vermont.  He  would 
trespass  upon  the  time  of  the  Senate,  he  said, 

only  to  state  why  the  annexation  of  the  Hawaiian  Islands  in  time  of 
war  is  more  inopportune  than  in  time  of  peace,  and  also  to  state  some 
of  the  reasons  why  I  am  unable  to  concur  with  the  learned  committee 
on  foreign  relations  in  regard  to  such  an  annexation,  whether  by 
treaty,  by  joint  resolution,  by  flagrant  executive  usurpation,  or  in  any 
manner  which  leaves  an  open  door  for  their  admission  into  the  Union 


"  Ibid.,  p.  5795.    For  i  penetrating  study  of  manifest  destiny  sec  Albert  K.  Weinberg 
Manifest  Destiny:  A  Study  of  Nationalist  Expansionism  in  American  History  (1935). 
"31  Congressional  Record  5850. 
« /««!..  p.  6019.  "Ibid.,  p.  6141. 
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He  had  a  long  list  of  objections  to  annexation,  and  he  was  particularly 
opposed  to  statehood  for  Hawaii  and  to  a  policy  of  annexing  distant 
islands  that  might  create  a  necessity  for  further  enlargement  of  our 
naval  force.  He  thought  that  the  policy  of  the  United  States  should 
be  grounded  in  the  words  of  perennial  wisdom  in  Washington's  Fare- 
well Address. 

Senator  Bacon,  a  Democrat  from  Georgia,  denounced  the  device  of 
substituting  a  joint  resolution  for  procedure  by  treaty.  A  treaty  had 
been  recognized  as  the  proper  mode  of  procedure  by  both  parties  and 
had  been  acted  upon.  Therefore,  the  failure  of  the  Senate  to  ratify 
the  treaty  was  the  same  as  the  failure  of  an  attempted  passage  of  a 
statute  law.  The  subterfuge  violated  the  Constitution,  and  it  struck 
a  blow  at  one  of  the  fundamental  and  most  important  prerogatives  of 
the  President  and  the  Senate."  In  spite  of  this  argument,  however, 
most  senators  seem  to  have  been  concerned  almost  exclusively  with 
the  expediency  or  inexpediency  of  annexing  the  islands.  Few  of  them 
seemed  concerned  about  the  resort  to  procedure  establishing  a  pre- 
cedent for  encroachment  upon  their  treaty-making  power. 

Since  the  joint  resolution,  like  the  treaty  that  had  been  presented, 
did  not  deal  with  the  details  of  the  government  to  be  established  over 
the  Hawaiian  Islands,  little  attention  was  given  to  that  subject  at  this 
time.  The  question  arose  incidentally,  however,  in  connection  with 
the  status  of  contract-labor  laws.  Large  numbers  of  the  laborers  on 
the  sugar  plantations  of  Hawaii  were  Asiatic  people,  imported  under 
contract.  The  question  arose  whether,  under  the  Constitution  of 
the  United  States,  with  its  prohibition  of  forced  labor,  these  contract- 
labor  laws  would  remain  valid.  To  what  extent  would  the  Consti- 
tution and  laws  of  the  United  States  extend  over  the  newly  acquired 
territory?  No  conclusion  was  reached,  but  it  was  contended  by  the 
opposition  that  the  presence  of  a  labor  population  almost  exclusively 
alien  in  character  created  such  problems  as  to  constitute  a  strong 
argument  against  the  annexation.*4 

The  joint  resolution  passed  the  Senate  by  a  vote  of  42  to  21,  with 
26  not  voting.  For  the  enactment  of  a  joint  resolution  the  vote  was 
much  more  than  sufficient.  Had  the  vote  on  the  treaty  been  the 
same,  it  would  have  been  barely  sufficient.  It  is  possible,  however, 
that  had  the  issue  of  the  treaty  been  forced  to  a  vote,  enough  op 
ponents  would  have  been  found  among  the  twenty-six  non-voters  to 
have  prevented  the  adoption  of  the  treaty.  It  may  be,  on  the  other 

Ibid.,  pp.  6150-6151.  Ibid.,  pp.  6484  6486. 
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hand,  that  war  sentiment  had  by  this  time  so  affected  the  personnel 
of  the  Senate  that  even  the  treaty  would  have  received  the  necessary 
number  of  votes  for  approval.1" 

THE  SPANISH-AMERICAN  WAR 

In  1895,  the  last  of  a  series  of  destructive  insurrections  broke  out  in 
Cuba  against  the  unjust  and  incompetent  rule  of  Spain.  The  war 
was  conducted  ruthlessly  on  both  sides  with  widespread  destruction 
of  life  and  property.  Technically  the  struggle  was  one  merely  be- 
tween Spain  and  its  Spanish  colonial  possessions,  and  did  not  concern 
the  United  States  in  any  direct  fashion.  No  authority  in  the  United 
States  claimed  any  right  over  Cuba.  Yet  the  closeness  of  the  island 
to  the  United  States  and  the  development  of  commercial  relationships 
created  interconnections  so  strong  as  to  seem  likely  ultimately  to  in- 
volve the  United  States  unless  Spain  could  bring  the  struggle  to  an  end. 
In  his  annual  message  to  Congress  in  December,  1896,  President 
Cleveland  estimated  that  from  thirty  to  fifty  million  dollars  of  Amer- 
ican capital  were  invested  in  sugar  plantations  and  in  various  types 
of  other  enterprises  on  the  island.  The  volume  of  trade  between  the 
United  States  and  Cuba  in  1894,  the  year  before  the  outbreak  of  the 
insurrection,  had  amounted  to  nearly  ninety-six  million  dollars.  Much 
of  the  property  was  being  destroyed  by  warfare,  and  much  of  the  trade 
had  been  cut  off.  Furthermore,  although  the  government  of  the 
United  States  was  eager  for  the  restoration  of  peace  in  Cuba,  much  of 
the  resistance  to  Spanish  control  had  been  plotted  in  the  United  States 
by  Cubans  or  others,  and  many  expeditions  had  been  fitted  out  in  the 
United  States  for  use  against  the  Spanish  government  in  Cuba.  Said 
Cleveland: 

The  result  is  that  this  government  is  constantly  called  upon  to 
protect  American  citizens,  to  claim  damages  for  injuries  to  persons 
and  property,  now  estimated  at  many  millions  of  dollars,  and  to  ask 
explanations  and  apologies  for  the  acts  of  Spanish  officials  whose  zeal 
for  the  repression  of  rebellion  sometimes  blinds  them  to  the  im- 
munities belonging  to  the  unoffending  citizens  of  a  friendly  power. 
It  follows  from  the  same  causes  that  the  United  States  is  compelled 
to  actively  police  a  long  line  of  seacoast  against  unlawful  expeditions, 
the  escape  of  which  the  utmost  vigilance  will  not  always  suffice  to 
prevent.8* 

mlbid.,  p.  6712. 
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On  various  grounds,  various  forms  of  intervention,  reaching  all  the 
way  to  a  recognition  of  Cuban  independence,  were  being  urged  on  the 
United  States.  Cleveland  resisted  any  such  interference,  but  he  sug- 
gested that  it  would  be  wise  for  Spain  to  offer  Cuba  genuine  auton- 
omy, a  measure  of  home  rule  which,  while  preserving  the  sovereignty 
oi  Spain,  would  satisfy  all  rational  requirements  of  her  Spanish  sub- 
jects. Spain,  however,  was  willing  to  make  peace  only  after  complete 
suppression  of  the  insurgents.  Interventionists  in  Congress  and  else- 
where continued  their  clamor  for  action  by  the  United  States.  The 
enactment  of  a  joint  resolution  recognizing  the  independence  of  Cuba 
was  threatened.  The  Secretary  of  State,  Richard  Olney,  announced 
indignantly  that  recognition  of  a  foreign  state  was  a  prerogative  of  the 
executive  branch  of  the  government.  The  effect  of  the  enactment  of 
the  resolution  would  be  merely  to  inflame  popular  passions  in  the 
United  States  and  Spain,  endanger  the  lives  and  property  of  American 
citizens,  and  complicate  the  conduct  of  American  foreign  relations.*7 

Strife  in  Cuba  continued  through  the  first  year  of  the  McKinley 
administration.  On  February  15,  1898,  occurred  the  destruction  of 
the  United  States  battleship  Maine,  by  a  submarine  mine,  during  a 
friendly  visit  in  the  harbor  at  Havana.  This  event,  although  not 
traced  to  deliberate  design,  incited  new  demands  for  American  inter- 
vention. In  a  special  message  delivered  on  April  11,  1898,  President 
McKinley  summarized  the  history  of  the  struggle  and  made  the  fol- 
lowing request: 

...  I  ask  the  Congress  to  authorize  and  empower  the  President  to 
take  measures  to  secure  a  full  and  final  termination  of  hostilities  be- 
tween the  government  of  Spain  and  the  people  of  Cuba,  and  to  secure 
in  the  island  the  establishment  of  a  stable  government,  capable  of 
maintaining  order  and  observing  its  international  obligations,  in- 
suring peace  and  tranquillity  and  the  security  of  its  citizens  as  well 
as  our  own,  and  to  use  the  military  and  naval  forces  of  the  United 
States  as  may  be  necessary  for  these  purposes.*1 

Events  moved  rapidly.  By  joint  resolution  of  April  20,  1898,  Con- 
gress declared  that  the  people  of  the  island  of  Cuba  were  and  of  right 
ought  to  be  free  and  independent.  It  demanded  that  Spain  at  once 
relinquish  her  authority  and  withdraw  her  land  and  naval  forces  from 
Cuba  and  Cuban  waters.  The  President  was  directed  and  empowered 
to  use  the  entire  land  and  naval  forces  of  the  United  States  and  to  call 

91  Allan  Nevins,  Graver  Cleveland   (1933),  p.  718. 
m  Messages  and  Papers  of  the  Presidents,  XIII,  6292. 
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out  the  militia  to  make  its  purposes  effective.  As  a  disclaimer  of  the 
charge  of  imperialism,  a  statement  was  added  "That  the  United  States 
hereby  disclaims  any  disposition  or  intention  to  exercise  sovereignty, 
jurisdiction,  or  control  over  said  island  except  for  the  pacification 
thereof,  and  asserts  its  determination,  when  that  is  accomplished,  to 
leave  the  government  and  control  of  the  island  to  its  people."  *  Spain 
declined  to  withdraw,  the  President  proclaimed  a  blockade  of  Cuban 
ports,  and  on  April  25,  1898,  war  was  formally  declared.40 

The  Spanish-American  War  was  in  few  respects  comparable  to  the 
major  wars  in  which  the  United  States  has  participated.  A  complete 
victory  was  won  within  a  tew  months.  Both  the  loss  of  life  and  the 
cost  were  negligible.  Although  there  was  opposition  to  the  war,  the 
people  were  not  sharply  divided  over  it.  The  economic  and  indus- 
trial life  of  the  country  was  not  reorganized  for  war  purposes.  People 
thrilled  to  the  accounts  of  Roosevelt's  charge  up  San  Juan  Hill  and 
Dewey's  victory  over  the  Spanish  fleet  in  the  harbor  of  Manila,  but 
the  period  of  war  activity  was  too  brief  to  arouse  super-patriotic 
emotions. 

With  the  cessation  of  military  hostilities  the  United  States  found 
itself  in  control  of  Cuba,  Puerto  Rico,  the  Philippines,  and  othei 
islands  formerly  held  by  Spain.  The  capture  of  the  Philippines  had 
been  no  part  of  the  original  plan  of  the  government.  Commodore 
George  Dewey,  in  command  of  an  American  squadron  at  Hong  Kong 
at  the  time  of  the  outbreak  of  the  war,  had  been  ordered  to  go  to 
Manila  to  destroy  the  Spanish  fleet  located  there,  in  order  to  prevent 
the  fleet  from  preying  upon  the  western  coast  of  the  United  States, 
The  destruction  of  the  fleet  and  the  capture  of  the  harbor  led  to  mili- 
tary control  of  the  surrounding  area  so  that  with  the  termination  of 
the  war  the  United  States  was  faced  with  the  question  of  the  perma- 
nent disposition  of  the  Philippines.  For  reasons  not  clearly  disclosed, 
President  McKinley  concluded  that  they  could  not  be  returned  to 
Spain  at  the  end  of  the  war,  since  such  a  return  would  be  "cowardly 
and  dishonorable."  It  would  be  bad  business  and  discreditable  to 
turn  them  over  to  France  or  Germany,  our  commercial  rivals  in  the 
Orient.  They  could  not  be  left  to  themselves  because  they  were  as 
yet  unfit  for  self-government.  The  conclusion  reached,  therefore, 
was  that  the  United  States  should  hold  the  islands  in  temporary  pos- 
session, educate,  uplift,  civilize,  and  Christianize  the  Filipinos,  and 
prepare  them  for  ultimate  self-government.41 

»  SO  Suit.  738.  739.  *  30   Stat.   364. 

a  Charles  S.  Olcott,  Li/*  of  William  McKinley   (2  vols..  1916),  II.  111. 
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By  the  treaty  *  Spain  relinquished  to  the  United  States  all  claims  ol 
sovereignty  over  and  title  to  Cuba.  During  its  period  of  occupation 
the  United  States  was  to  assume  such  obligations  under  international 
law  as  arose  from  the  fact  of  occupation.  Spain  ceded  to  the  United 
States  the  island  of  Puerto  Rico  and  other  islands  in  the  West  Indies, 
and  also  the  island  of  Guam.  Spain  also  ceded  the  Philippines,  in 
return  for  the  sum  of  twenty  million  dollars  to  be  paid  by  the  United 
States. 

The  treaty  was  signed  at  Paris  on  December  10,  1898.  Many  con- 
gressmen and  others  welcomed  the  reaching-out  for  new  territory,  the 
inevitable  expression  of  manifest  destiny.  Others,  opposed  to  terri- 
torial expansion,  began  the  building-up  of  sentiment  to  prevent  the 
ratification  of  the  treaty.  On  December  6,  1898,  Senator  George  G. 
Vest,  of  Missouri,  introduced  a  joint  resolution  that  under  the  Consti- 
tution the  federal  government  was  given  no  power  to  acquire  territory 
to  be  held  and  governed  permanently  as  colonies.  The  colonial  sys- 
tem of  European  nations  could  not  be  established  under  the  Constitu- 
tion, but  all  territory  acquired,  except  for  coaling  stations,  correcting 
of  boundaries,  and  the  like,  must  be  acquired  and  governed  with  the 
purpose  of  ultimately  organizing  such  territory  into  states  suitable  for 
admission  into  the  Union/"  To  prove  his  point  he  relied  heavily  on 
the  several  opinions  in  the  Dred  Scott  case.*4  He  denied  that  territory 
could  be  acquired  "to  be  held  as  colonies,  peopled  by  millions  of  sub- 
jects not  citizens,  with  no  hope  or  prospect  of  its  ever  becoming  a 
state  of  the  Union/'  He  would  not  insult  his  brother  senators  by  sup- 
posing that  they  would 

evade  the  spirit  and  letter  of  the  Constitution,  and,  when  believing 
that  the  colonial  system  is  not  possible  in  this  country,  would  vote 
to  take  in  vast  tracts  of  land  inhabited  by  barbarians,  intending  never 
to  allow  this  territory  to  come  in  as  a  state,  but  to  hold  it  for  com- 
mercial advantages  alone,  in  violation  of  the  fundamental  law  of  the 
land.  .  .  .  The  colonial  system  destroyed  all  hope  of  republicanism  in 
the  olden  time.  It  is  an  appanage  of  monarchy.  It  can  exist  in  no 
free  country,  because  it  uproots  and  eliminates  the  basis  of  all  repub 
lican  institutions,  that  governments  derive  their  just  powers  from  the 
consent  of  the  governed.** 

The  answer  to  Senator  Vest  was  delivered  by  Orville  H.  Platt,  01 
Connecticut,  who  in  August,  1898,  had  made  a  survey  of  his  state  and 

*  SO  Stat.  1754.  *  32  Congressional  Record  20. 
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had  found  the  people  overwhelmingly  in  favor  of  retaining  possession 
of  the  Philippines.**  He  delivered  an  eloquent,  able,  and  well-docu- 
mented address  to  demonstrate  that  the  federal  government  had  the 
unrestricted  power  to  govern  territory.*7  The  gist  of  his  argument 
was  the  contention,  not  that  the  acquisition  of  territory  was  among 
the  powers  delegated  by  the  Constitution,  but  that  the  United  States 
was  a  sovereign  nation,  and  had  all  the  powers  of  sovereignty  not  with- 
held by  the  Constitution.  He  said: 

I  propose  to  maintain  that  the  United  States  is  a  nation;  that  as  a 
nation  it  possesses  every  sovereign  power  not  reserved  in  its  Constitution 
to  the  states  or  the  people;  that  the  right  to  acquire  territory  was  not 
reserved,  and  is  therefore  an  inherent  sovereign  right;  that  it  is  a 
right  upon  which  there  is  no  limitation,  and  with  regard  to  which 
there  is  no  qualification;  that  in  certain  instances  the  right  may  be 
inferred  from  specific  clauses  in  the  Constitution,  but  that  it  exists 
independent  of  these  clauses;  that  in  the  right  to  acquire  territory 
is  found  the  right  to  govern  it;  and  as  the  right  to  acquire  is  a 
sovereign  and  inherent  right,  the  right  to  govern  is  a  sovereign  right 
not  limited  in  the  Constitution,  and  that  these  propositions  are  in 
accordance  with  the  views  of  the  framers  of  the  Constitution,  the 
decisions  of  the  Supreme  Court,  and  the  legislation  of  Congress.** 

He  found  support  for  his  argument  in  certain  important  Chinese 
cases.  The  cases  involved,  not  imperialist  expansion  on  the  part  of 
the  United  States,  but  federal  legislation  to  discontinue  the  penetra- 
tion of  the  United  States  by  Chinese  laborers.  By  a  federal  statute 
violating  a  treaty  with  China,  certain  Chinese  were  forbidden  to  re- 
enter  the  United  States  after  departure  therefrom.  Justice  Field, 
speaking  for  the  Supreme  Court  in  a  case  arising  under  the  statute, 
held  that  treaties  were  of  no  greater  legal  obligation  than  an  act  of 
Congress  and  that,  in  an  instance  of  conflict  between  the  two,  the  one 
most  recently  enacted  must  control.49  In  justifying  the  power  of  ex- 
clusion he  declared  that  the  United  States,  in  relation  to  foreign 
countries  and  their  subjects  or  citizens,  was  one  nation,  invested  with 
powers  which  belonged  to  independent  nations.  The  powers  to 
declare  war,  make  treaties,  suppress  insurrection,  repel  invasion,  regu- 
late foreign  commerce,  secure  republican  governments  to  the  states 

a  Louis  A.  Coolidge,  An   Old-Fashioned  Senator:   Oruille  H.  Platt  of   Connecticut 
(1910),  pp.  287-288. 
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and  admit  subjects  of  other  nations  to  citizenship  were  all  so\ereign 
powers,  restricted  in  their  exercise  only  by  the  Constitution  itself  and 
considerations  of  public  policy  and  justice  which  controlled  more  or 
less  the  conduct  of  all  civilized  nations."  Field  quoted  Chief  Justice 
Marshall  as  saying: 

In  war,  we  are  one  people.  In  making  peace,  we  are  one  people. 
In  all  commercial  regulations,  we  are  one  and  the  same  people.  In 
many  other  respects,  the  American  people  are  one;  and  the  govern- 
ment which  is  alone  capable  of  controlling  and  managing  their  in- 
terests in  all  these  respects  is  the  government  of  the  Union.  It  is 
their  government,  and  in  that  character  they  have  no  other.  America 
has  chosen  to  be  in  many  respects,  and  to  many  purposes,  a  nation; 
and  for  all  these  purposes  her  government  is  complete;  to  all  these 
objects  it  is  competent.  The  people  have  declared  that  in  the  exer- 
cise of  all  powers  given  for  these  objects  it  is  supreme.*1 

Field  also  quoted  from  the  important  section  of  Justice  Bradley's 
concurring  opinion  in  the  legal-tender  cases,  beginning  with  the  state- 
ment that  "The  United  States  is  not  only  a  government,  but  it  is  a 
national  government,  and  the  only  government  in  this  country  that 
has  the  character  of  nationality."  "  The  statement  contributed  directly 
to  Senator  Platt's  argument.  The  senator  also  found  support  in 
another  Chinese  exclusion  case  in  which  Justice  Gray,  speaking  for  the 
Court,  said: 

The  United  States  are  a  sovereign  and  independent  nation,  and  are 
vested  by  the  Constitution  with  the  entire  control  of  international 
relations,  and  with  all  the  powers  of  government  necessary  to  main- 
tain that  control  and  to  make  it  effective.  The  only  government  of 
this  country,  which  other  nations  recognize  or  treat  with,  is  the  gov- 
ernment of  the  Union;  and  the  only  American  flag  known  through- 
out the  world  is  the  flag  of  the  United  States.8* 

Defending  the  power  of  Congress  to  acquire  and  govern  territory 
other  than  for  purposes  of  statehood,  Platt  said  that  up  to  the  time 
when  Alaska  was  acquired  from  Russia,  every  treaty  under  which  new 

*Ibid.,  p.  604.  *  Cohens  v.  Virginia,  6  Wheaton  264,  413  (1821). 

•Knox  v.  Lee,  12  Wallace  457,  555   (1871). 

"Fong  Yue  Ting  i/.  United  States,  149  U.S.  698,  711  (1893).  For  an  account  of  many 
of  the  problems  arising  out  of  the  presence  of  Chinese  in  the  United  States,  see  Carl 
Brent  Swisher,  Stephen  /.  Field:  Craftsman  of  the  Law  (1930),  chapter  VIII.  Senatoi 
Platt  dealt  with  the  power  of  Congress  to  govern  territory  in  terms  of  a  recent  case, 
The  Late  Corporation  of  the  Church  of  Jesui  Christ  of  the  Latter-Day  Saints  v.  United 
States,  156  U.S.  1  (1890) 
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territory  was  acquired  contained  a  clause  that  the  inhabitants,  as  soon 
as  they  were  fitted  for  it,  should  be  incorporated  into  the  Union. 
That,  he  supposed,  meant  that  a  state  was  to  be  created.  But  in  the 
instance  of  Alaska  no  such  provision  was  included. 

The  parties  making  the  treaty,  the  Senate  ratifying  it,  and  the 
House  voting  the  money  to  put  it  into  effect  industriously  and  studi- 
ously excluded  the  clause  which  provided  that  the  inhabitants  should 
be  incorporated  into  the  Union.  ...  It  was  not  the  intention  of  the 
framers  of  that  treaty,  it  was  not  the  intention  of  the  Senate  when  the 
treaty  was  ratified,  nor  of  the  House  when  the  money  was  appropri- 
ated, that  it  should  be  understood  that  there  was  any  obligation  on 
the  part  of  the  United  States,  by  treaty  or  otherwise,  at  any  time  in  the 
future  either  to  give  them  self-government  or  to  admit  them  as  a 
state. 

He  pointed  out  that  no  government  had  been  organized  for  Alaska 
down  until  1884,  and  that  only  a  government  much  limited  in  form 
had  existed  since  that  date.  Thirty-one  years  had  passed  since  the 
territory  was  acquired,  and  no  man  had  yet  voted  in  Alaska.  It  had 
no  delegate  in  the  House  of  Representatives.  It  resembled  the  Dis- 
trict of  Columbia,  where  the  people  neither  voted  nor  had  a  delegate 
in  the  House  of  Representatives.  Unless  there  was  a  stipulation  in  a 
treaty,  he  denied  the  existence  of  any  legal  or  moral  obligation  to  fit 
for  statehood  or  ever  to  admit  as  a  state  territory  that  might  be 
acquired. 

The  argument  was  impressive,  but  Senator  Hoar  challenged  it.  Did 
Senator  Platt  believe  that  governments  derived  their  just  powers  from 
the  consent  of  the  governed?  It  was  assumed  that  no  senator  would 
dare  publicly  reject  this  principle  of  the  Declaration  of  Independence. 
But  Senator  Platt  replied,  "From  the  consent  of  some  of  the  governed." 

Does  the  senator  from  Connecticut  seriously  claim  [challenged  Sen- 
ator Hoar]  that  the  great  doctrine  which  is  at  the  foundation  of  our 
Revolution  and  Declaration  of  Independence  is  a  falsehood;  that  it 
should  be  qualified  by  saying  governments  derive  their  just  powers 
from  the  consent  of  some  of  the  governed,  and  that  the  violation  oi 
that  principle  in  regard  to  ten  million  people,  without  any  discrim- 
ination between  ignorance  and  intelligence,  is  justified  by  the  reading 
and  the  writing  clause  of  some  of  our  state  constitutions?  * 

He  did  not  deny  those  principles,  Platt  replied,  but  all  sorts  of  qual- 
ifications for  voting  had  been  adopted,  including  age,  sex,  literacy, 

14  32  Congressional  Record  295.  "  Ibid.,  p.  297. 
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property  rights,  and  others.  No  votes  were  cast  in  the  District  ol 
Columbia;  yet  this  condition  was  not  challenged  as  a  violation  of  the 
doctrine  of  the  Declaration  of  Independence.  He  could  understand 
neither  the  sentiment  nor  the  motive  of  those  who  were  unwilling  to 
concede  that  our  government  was  a  nation  and  who  feared  to  see  it 
clothed  with  every  element  of  sovereignty  which  a  nation  should 
possess  and  did  possess.  Why,  he  asked,  should  any  man,  especially  a 
senator,  wish  to  detract  from,  to  diminish  or  belittle  the  power  of  his 
government?  "For  this/'  he  said,  "is  the  people's  government;  the 
government  of  a  great  people,  a  liberty-loving  people,  a  people  that 
can  be  trusted  to  do  right,  and  to  guarantee  to  all  men  who  shall  come 
under  its  beneficent  sway  and  be  subject  to  its  jurisdiction  the  largest 
measure  of  liberty  consistent  with  good  order  and  their  general  well- 
being."  " 

The  debate  on  the  Vest  resolution  continued  day  after  day.  Sen- 
ator Hoar  reiterated  in  a  long  address  his  charge  that  Senator  Platt 
denied  the  principle  of  the  Declaration  of  Independence.57  A  southern 
senator  congratulated  Platt  on  his  discussion  ol  the  right  to  vote,  con- 
tending that  it  justified  the  South  in  disfranchising  the  Negroes,  who 
were  not  yet  equipped  for  the  exercise  of  the  right.6'  Senator  Henry 
Cabot  Lodge,  of  Massachusetts,  stated  flatly  the  belief  that  "the  power 
of  the  United  States  in  any  territory  or  possession  outside  the  limits 
of  the  states  themselves  is  absolute,  with  the  single  exception  of  the 
limitations  placed  upon  such  outside  possessions  by  the  Thirteenth 
Amendment." 

GOVERNMENT  OF  THE  NEW   POSSESSIONS 

Although,  in  spite  of  the  length  of  debate  on  the  Vest  resolution 
and  similar  proposals,  no  formal  action  was  ever  taken,  the  discussion 
clarified  the  issues,  and  the  sentiments  of  the  Senate  were  revealed  by 
the  approval  of  the  treaty  with  Spain  by  the  narrow  margin  of  one 
vote.  The  task  was  now  that  of  providing  peaceful  methods  of  con- 
trol over  the  territories  that  had  been  taken  by  conquest.  President 
McKinley  sent  word  to  Elihu  Root,  prominent  New  York  lawyer,  that 
he  wanted  him  to  come  to  Washington  as  head  of  the  War  Depart- 
ment. When  Root  replied  that  he  knew  nothing  about  war  or  about 
the  army,  he  was  told  that  the  President  was  not  looking  for  anyone 
who  knew  about  these  subjects,  but  that  he  had  to  have  a  lawyer  tc 
direct  the  government  of  the  Spanish  islands  and  that  Root  was  the 

88 /bid.,  p.  297.  "Ibid.,  pp.  493  ff.  ~/b>d.,  p.  6S9.  •  Ibid.,  p.  958 
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lawyer  he  wanted.*  Root  accepted  the  position;  and,  since  for  the 
time  being  all  the  possessions  were  under  military  control,  he  super- 
vised generally  their  management. 

The  intention  of  the  United  States  as  to  the  future  status  of  Cuba 
had  been  defined  in  part  by  the  joint  resolution  of  April  20,  1898,  in 
which  the  United  States  had  disclaimed  any  disposition  or  intention 
to  exercise  sovereignty,  jurisdiction,  or  control  over  the  island  except 
for  the  pacification  thereof,  and  had  asserted  its  determination  to  leave 
the  government  and  control  of  the  island  to  its  own  people.*1  It  seems 
clear  that  neither  Cuba,  Spain,  nor  the  rest  of  the  world  expected  the 
United  States  to  adhere  to  this  policy.83  There  was  strong  sentiment 
within  the  United  States  for  retaining  control.  There  was  likewise 
sentiment  against  it,  however,  sentiment  which  went  so  far  as  to  bring 
about  the  enactment  of  a  provision  "that  no  property,  franchises,  or 
concessions  of  any  kind  whatever  shall  be  granted  by  the  United 
States,  or  by  any  military  or  other  authority  whatever,  in  the  island  of 
Cuba  during  the  occupation  thereof  by  the  United  States." 

As  a  matter  of  fact,  the  driving  interest  toward  intervention  in  Cuba 
had  not  been  a  desire  to  extend  the  sovereignty  of  the  United  States 
over  the  island,  but  a  desire  to  restore  order,  protect  American  prop- 
erty, and  re-establish  conditions  under  which  Americans  could  resume 
a  profitable  business.  If  Congress  was  to  be  dominated  by  sentiment 
of  such  high  moral  tone  as  that  which  prevented  the  granting  of  fran- 
chises and  concessions  during  the  period  of  occupation,  there  were 
business  arguments  for  terminating  American  occupation  as  soon  as 
possible  rather  than  making  it  permanent.  In  view  of  the  type  of 
government  likely  to  be  established  in  Cuba,  it  might  be  easier  for 
enterprising  businessmen  to  secure  concessions  from  the  Cuban  gov- 
ernment than  from  that  of  the  United  States. 

American  businessmen  followed  the  American  flag  to  Cuba,  but  it 
was  at  once  apparent  that  difficulties  lay  in  the  way  of  the  establish- 
ment of  order  under  an  independent  Cuban  government.  Under 
American  direction,  therefore,  organized  efforts  were  made  to  im- 
prove sanitary  conditions,  to  terminate  lawlessness,  to  begin  the 
processes  of  education,  and  to  lay  the  groundwork  generally  for  a 
stable  society.  During  two  years  of  military  occupation  many  Amer- 
ican authorities  reached  the  conclusion  that  a  government  of  such 
stability  as  to  justifv  complete  independence  could  not  be  established 

••Philip  C.  Jcssup,  Elihu  Root    (2  vols.,  1938),  I,  215.  *  30  Stat.  738. 

"Leiarid  H.  Jenks.  Our  Cuban  Colony  (1928),  pp.  70-71.  "50  Stat.  1074. 
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at  all,  and  that  the  right  of  the  United  States  to  extend  protection 
should  be  preserved.  In  the  army  appropriation  act  of  March  2 
1901,  therefore,  Congress  inserted  what  became  known  as  the  Platt 
Amendment,  modifying  the  earlier  resolution  as  to  the  intentions  of 
the  United  States  toward  Cuba.  Among  other  things,  the  govern- 
ment of  Cuba  could  never  grant  rights  permitting  any  foreign  power 
to  impair  its  independence.  It  must  recognize  the  right  of  the  United 
States  to  intervene  for  the  preservation  of  Cuban  independence  and 
the  maintenance  of  a  government  adequate  for  the  protection  of  life, 
property,  and  individual  liberty  and  for  the  discharge  of  obligations 
to  be  assumed  toward  the  United  States.  The  Cuban  government 
was  to  permit  the  United  States  to  establish  coaling  or  naval  stations 
on  the  island.  It  was  to  ratify  the  acts  of  the  United  States  in  Cuba 
during  its  military  occupancy  and  execute  sanitary  measures  to  pre- 
vent the  recurrence  of  epidemic  and  infectious  diseases.** 

Cuba  reluctantly  included  these  provisions  in  its  new  constitution 
and  also  in  a  treaty  with  the  United  States.*  In  1902,  the  control  of 
the  island  was  turned  over  to  a  government  established  under  the  new 
constitution.  Now  and  then  down  through  the  years  the  United 
States  found  it  necessary  to  intervene  under  the  Platt  Amendment  to 
restore  order,  although  political  interference  was  not  on  a  scale  com- 
parable with  economic  penetration  carried  on  by  American  business- 
men. The  Platt  Amendment  was  for  many  years  a  source  of  irrita- 
tion to  the  Cubans,  standing  as  it  did  as  a  limitation  upon  their 
sovereignty.  By  a  treaty  proclaimed  in  1934,  the  amendment  was 
abrogated."  Cuba  now  stands  "as  a  fully  accepted  member  of  the 
family  of  nations."  w  American  imperialism  in  terms  of  economic 
influence,  however,  goes  on  unabated  and  is  not  likely  to  be  seriously 
curbed. 

As  for  the  Philippines,  American  control  was  not  completely  estab- 
lished with  the  ratification  of  the  treaty  with  Spain.  The  Filipinos 
had  no  desire  to  be  governed  by  the  United  States.  An  insurrection 
broke  out  early  in  1899  and  lasted  until  1902,  conducted  by  men  who 
were  fighting  a  losing  fight  for  independence.  It  was  put  down  only 
after  intensive  warfare  and  resort  to  cruel  measures  on  both  sides 
The  proceedings  in  the  Philippines  were  a  far  cry  from  war  for  the 
independence  of  Cuba.  Ultimately,  under  the  leadership  of  William 
Howard  Taft  and  others,  the  establishment  of  a  civil  government  waa 

"31  Stat.  897-898.  -33  Stat.  2248.  "48  Stat.  1682. 

"  Russell  H.  Fitzgibbon,  Cuba  and  the  United  States,  1900-1935  (1935),  p.  252. 
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begun  and  civil  rights  and  political  privileges  were  extended  as  cir- 
cumstances seemed  to  permit. 

The  Philippine  Islands  never  accepted  American  control  with  com- 
plete willingness,  and  many  Americans  had  no  real  desire  to  assert  or 
to  maintain  American  sovereignty  over  them.  The  Democratic  party 
became  a  partisan  of  Philippine  independence.  A  federal  statute  of 
1916  announced  the  policy  of  granting  independence  as  soon  as  a 
stable  form  of  government  should  be  established.68  In  1934,  another 
statute  provided  for  independence  after  a  period  of  ten  years,  follow- 
ing establishment  of  a  commonwealth  government.**  A  commonwealth 
government  was  established  and  arrangements  were  made  for  the  ter- 
mination of  American  control  in  1946. 

DOES  THE  CONSTITUTION  FOLLOW  THE  FLAG? 

Although  the  debate  over  the  power  of  the  United  States  to  acquire 
territory  not  intended  for  statehood  ended  with  the  ratification  of  the 
treaty  with  Spain,  important  controversies  as  to  the  government  of  the 
acquired  territory  still  remained.  They  were  discussed  in  hundreds 
of  pages  of  debate  dealing  with  the  establishment  of  a  government  for 
Puerto  Rico  and  provisions  with  reference  to  customs  duties.  Many 
of  the  advocates  of  the  acquisition  of  new  areas  took  the  position  that 
acquisition  did  not  make  the  areas  an  integral  part  of  the  United 
States,  but  left  them  to  be  governed  by  the  United  States  according  to 
the  will  of  Congress.  Many  of  the  opponents  of  the  original  acquisi- 
tion, on  the  other  hand,  took  the  position  that,  since  territory  had 
been  acquired,  it  was  to  be  treated  as  a  part  of  the  United  States,  and 
that  all  the  provisions  of  the  Constitution  automatically  extended  to 
it.  In  general,  the  former  group  consisted  of  Republicans  and  the 
latter  of  Democrats,  although  the  division  was  not  completely  along 
party  lines.  "The  difference  between  the  imperialists  and  the  anti- 
imperialists  on  this  que&tion,"  said  Senator  Newlands,  of  Nevada,  "is 
that  the  imperialists  wish  to  expand  our  territory  and  to  contract  our 
Constitution.  The  anti-imperialists  are  opposed  to  any  expansion  of 
territory  which,  as  a  matter  of  necessity,  arising  from  the  ignorance 
and  inferiority  of  the  people  occupying  it,  makes  free  constitutional 
government  impracticable  or  undesirable."  w 

The  question  was  much  discussed  in  connection  with  an  issue  that 
has  lost  its  importance  with  the  passing  years;  namely,  the  collection 
of  import  duties  on  goods  shipped  into  continental  United  States  from 
v  89  Stat.  545.  *48  Stat.  456.  W3S  Congressional  Record  1996. 
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island  territories.  Although  American  interests  in  some  of  the  ac- 
quired territories  sought  to  bring  about  annexation  to  the  United 
States  in  order  to  break  down  barriers,  competitors  in  the  United 
States  opposed  the  leveling  of  these  barriers.  They  sought,  therefore, 
to  have  the  collection  of  customs  duties  continued,  even  though  the 
United  States  now  owned  the  territories  from  which  the  imports  were 
shipped.  Opponents  of  such  duties  declared  that  their  collection  was 
now  unconstitutional.  The  Constitution  provided  that  duties  should 
be  uniform,  and  prohibited  taxes  on  exports  from  any  state.  Com- 
merce between  the  territories  of  the  United  States  must,  therefore, 
move  without  discriminating  hindrance.  They  enforced  their  argu- 
ments with  seemingly  interminable  compilations  of  Supreme  Court 
decisions  and  other  materials.  The  so-called  imperialists,  on  the 
other  hand,  contended  that,  although  the  territories  had  been  ac- 
quired under  the  Constitution,  the  provisions  of  the  Constitution  did 
not  extend  to  them  automatically,  but  only  as  provided  by  Congress. 
They  enforced  their  arguments  with  similar  compilations  of  legal  and 
historical  materials. 

Behind  the  tariff  question  lay  the  more  important  one  of  the  gen- 
eral applicability  of  all  the  provisions  of  the  Constitution  to  the  terri- 
tories. It  was  assumed  by  unprejudiced  thinkers  that  there  must  be 
some  assurance  of  the  protection  of  fundamental  rights  of  life,  liberty, 
and  property.  On  the  other  hand,  such  guarantees  as  those  of  jury 
trial  and  the  provision  that  no  criminal  trial  should  proceed  except 
on  indictment  called  for  a  familiarity  with  Anglo-Saxon  institutions 
not  possessed  by  the  inhabitants  of  the  newly  acquired  territories.  To 
enforce  these  and  other  types  of  machinery  upon  the  people  of  the 
islands  might  be  expected  to  interfere  with  justice  rather  than  pro- 
mote it. 

The  enactment  of  a  measure  to  provide  revenues  and  a  civil  gov- 
ernment for  Puerto  Rico  n  represented  a  victory  for  those  who  denied 
that  the  Constitution  in  all  its  fullness  followed  the  flag.  Provision 
was  made  for  the  collection  of  duties  on  goods  shipped  from  Puerto 
Rico  to  the  United  States  and  from  the  United  States  to  Puerto  Rico. 
The  principle  was  not  altered  by  the  fact  that  the  duties  to  be  col- 
lected were  only  fifteen  per  cent  of  the  duties  to  be  collected  on  im- 
ports from  other  countries  and  that  no  duties  at  all  were  to  be  col- 
lected after  March  1,  1902. 

If  the  constitutional  question  was  settled  in  Congress  by  a  counting 

»  SI  Stat.  77 
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of  heads  after  a  struggle  between  economic  interests  which  ration 
alized  their  views  in  terms  of  constitutional  arguments,  the  people  of 
the  country  seem  to  have  accepted  the  decision  with  equanimity.  The 
Republican  party,  which  sponsored  the  imperialist  position,  was  vic- 
torious in  the  elections  of  1900.  In  May,  1901,  the  Supreme  Court 
decided  a  series  of  cases,  known  as  the  Insular  Cases,  in  which  it 
passed  upon  the  same  constitutional  issues.  The  members  of  the 
Court  divided  in  a  bewildering  fashion  and  reached  conclusions  only 
by  votes  of  five  to  four,  but,  like  Congress  and  the  voters,  they  upheld 
the  imperialist  policy.  Finley  Peter  Dunne,  a  humorist  of  the  time, 
writing  as  Mr.  Dooley,  confessed  continuing  bewilderment  as  to 
whether  the  Constitution  followed  the  flag  or  not,  but  he  was  sure  of 
one  thing,  that  "th'  Supreme  Court  follows  th'  illiction  returns."  M 
The  several  cases  illustrate  the  complexity  of  the  judicial  process 
when  the  Constitution  is  so  indefinite  as  to  provide  no  guide  for 
action  and  when  it  is  necessary  for  the  Supreme  Court  in  effect  to 
make  constitutional  law  in  the  process  of  announcing  a  decision." 
The  three  cases  in  which  opinions  were  written,  and  the  other  cases 
decided  along  with  them  on  May  27,  1901,  involved  questions  as  to 
the  applicability  of  the  existing  customs  laws  of  the  United  States  to 
Puerto  Rico  after  the  island  had  been  ceded  to  the  United  States  and 
as  to  the  constitutionality  of  a  more  recent  measure  for  the  collection 
of  duties  on  imports  from  Puerto  Rico.  In  the  case  of  De  Lima  v. 
Bidwell 7*  the  Court  held  by  a  vote  of  five  to  four  that,  after  the 
cession  to  the  United  States,  Puerto  Rico  ceased  to  be  foreign  country, 
and  that  a  customs  law  providing  for  the  collection  of  duties  on  im- 
ports from  foreign  countries  was  inapplicable  to  imports  into  the 
United  States  from  Puerto  Rico  after  the  date  of  the  cession.  In  the 
case  of  Dooley  v.  United  States 78  the  Court,  again  by  a  vote  of  five  to 
four,  held  that,  on  the  basis  of  the  phrasing  of  recently  existing  law, 
duties  could  not  be  collected  on  goods  imported  into  Puerto  Rico 
from  the  United  States.  In  the  case  of  Downes  v.  BidwelL7'  however, 
the  Court,  still  by  a  vote  of  five  to  four,  but  with  an  interesting  shift 

"Charles  B.  Elliott,  The  Philippines,  to  the  End  of  the  Military  Regime  (1916),  p 
496,  note  16. 

'•For  two  excellent  articles  on  the  subject,  see  Fredeiic  R.  Coudert,  "The  Evolution 
of  the  Doctrine  of  Tenitorial  Incorporation,"  American  Law  Review,  LX  (November- 
December,  1926),  801-864,  and  J.  W.  Burgess,  "The  Decisions  in  the  Insular  Cases," 
Political  Science  Quarterly,  XVI  (September,  1901),  486-504.  For  an  account  of  the 
government  of  American  territorial  possessions  as  of  1905,  see  William  Franklin 
Wllloughby,  Territories  and  Dependencies  of  the  United  States  (1905). 
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in  the  personnel  of  the  two  groups  of  justices,  upheld  the  constitu 
tionality  of  the  new  measure  providing  for  the  collection  of  duties  on 
goods  imported  into  the  United  States  from  Puerto  Rico.  Foui 
justices  maintained  consistently  that  duties  could  not  be  collected  on 
goods  imported  into  the  United  States  from  Puerto  Rico  under  either 
old  or  new  legislation.  Four  others  maintained  with  equal  con- 
sistency that  the  duties  could  be  collected  under  both  old  and  new 
legislation.  A  shift  in  position  by  Justice  Brown  accounted  for  the 
different  judgments  of  the  Court,  and  accented  the  fact  that,  in  these 
cases,  the  positions  of  particular  individuals  on  the  Court,  rather  than 
fundamental  principles  of  law,  determined  the  decisions.  As  among 
the  several  cases,  the  Downes  case  was  most  important,  since  it  was 
not  limited  by  the  interpretation  of  a  statute  enacted  before  the  acqui- 
sition of  the  island,  but  turned  upon  the  constitutionality  of  legisla- 
tion enacted  with  territorial  government  in  mind. 

As  among  the  positions  taken  on  the  Court,  that  of  the  four,  includ- 
ing Chief  Justice  Fuller  and  Justices  Harlan,  Brewer,  and  Pcckham, 
was  most  easily  understood.  They  contended  that,  when  the  United 
States  acquired  Puerto  Rico,  the  island  became  an  integral  part  of  the 
United  States.  They  stressed  constitutional  requirements  that  duties 
must  be  uniform  and  that  no  duties  should  be  laid  on  articles  ex 
ported  from  any  state.  The  uniformity  required  by  the  Constitution, 
they  said,  was  geographical  uniformity,  and  it  was  only  attained  when 
the  tax  operated  with  the  same  force  and  effect  in  every  place  where 
the  subject  of  it  was  found.  The  correct  ir  terpretation  of  the  clause 
forbade  the  collection  of  duties  on  goods  imported  from  one  part  of 
the  United  States  into  another.  To  summarize  in  terms  of  the  slogan 
of  the  time,  "the  Constitution  followed  the  flag/'  and  applied  uni- 
formly in  all  parts  of  the  United  States,  however  and  whenever 
acquired. 

Justice  Errown,  whose  shifting  alignments  determined  the  judg- 
ments in  the  several  cases,  joined  these  four  justices  in  the  De  Lima 
case  and  wrote  the  opinion  by  which  the  judgment  of  the  Court  was 
announced.  Their  point  of  union  seems  to  have  been  in  the  fact  that 
foreign  territory,  once  acquired,  ceased  to  be  foreign  territory.  It  was 
unnecessary  to  go  much  beyond  that  point  for  the  decision  in  that 
particular  case  and  in  the  Dooley  case. 

In  the  Downes  case,  however,  Justice  Brown  aligned  himself  with 
the  other  four  members  of  the  Court  to  uphold  the  measure  special!) 
enacted  to  lay  a  tariff  on  imports  from  Puerto  Rico  into  the  United 
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States.  His  position  is  not  easily  understood.  Apparently  it  was 
that,  although  the  territory  was  no  longer  foreign,  not  all  the  provi- 
sions of  the  Constitution  extended  to  it  unless  specifically  extended 
by  act  of  Congress.  The  revenue  provisions,  for  example,  had  not  yet 
been  extended  to  Puerto  Rico.  That  being  the  case,  the  limitations 
on  the  taxing  power  on  which  the  minority  relied  did  not  stand  in  the 
way  of  the  collection  of  duties  on  imports  from  Puerto  Rico  into  the 
United  States. 

Justices  Gray,  White,  Shiras,  and  McKenna  aligned  themselves  with 
Justice  Brown  in  the  Downes  case,  but  they  used  different  reasonings, 
in  a  concurring  opinion  written  by  Justice  White.  That  opinion  is 
perhaps  the  most  important  in  the  series,  because  its  doctrine  ulti- 
mately became  the  doctrine  of  the  Court  with  respect  to  the  constitu- 
tional status  of  territories  acquired  by  the  United  States.  Justice 
White  developed  the  doctrine  of  "incorporation,"  a  doctrine  not  pre- 
viously found  in  American  constitutional  law.  By  exercise  of  the 
military  power  or  the  treaty-making  power  the  United  States  might 
acquire  new  territory.  The  territory  acquired  could  also  be  governed, 
but  it  did  not  become  a  part  of  the  United  States,  in  the  sense  that  all 
the  provisions  of  the  Constitution  applied  to  it,  until  it  had  been  in- 
corporated into  the  United  States  by  act  of  Congress.  The  power  of 
Congress  to  levy  local  taxes  for  local  purposes  within  the  territory  was 
derived,  not  from  the  general  power  to  tax,  which  was  limited  by  the 
constitutional  rule  of  uniformity,  but  from  broader  principles  result- 
ing from  the  power  to  govern  territory.  The  requirement  of  uni- 
formity, therefore,  did  not  limit  the  power  to  tax  in  the  unincor- 
porated territory.  If  a  territory  was  incorporated  into  the  United 
States,  on  the  other  hand,  then  the  rule  of  uniformity  must  govern 
Puerto  Rico  had  not  been  incorporated  into  the  United  States.  A* 
to  Puerto  Rico,  therefore,  the  rule  of  uniformity  as  to  customs  duties 
did  not  apply. 

Unfortunately  for  the  clarity  of  constitutional  law,  Justice  White 
did  not  explain  precisely  what  constituted  incorporation.  Like  other 
legal  terms,  its  content  is  to  be  discovered  through  its  application  in 
case  after  case.  In  a  case  decided  in  1903,"  it  was  held  that  Hawaii 
had  not  been  incorporated  into  the  United  States  by  the  joint  resolu- 
tion of  1898  which  had  provided  for  its  annexation  as  a  part  of  the 
territory  of  the  United  States  and  subject  to  the  sovereign  dominion 
thereof.  That  being  true,  it  was  not  unconstitutional  to  continue  the 

"Hawaii  v.  Mankichi.  190  U.S.  197   (I90S). 
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use  of  existing  criminal  procedure  in  the  Hawaiian  Islands  instead  of 
substituting  therefor  procedure  by  grand  juries  and  trial  juries  as  pre- 
scribed by  the  Constitution.  By  the  organic  act  for  the  territory, 
enacted  in  1900,  Hawaii  was  incorporated  into  the  United  States, 
although  the  mere  act  of  organizing  a  government  does  not  constitute 
incorporation.  As  for  Alaska,  the  Supreme  Court  held  in  1905  that 
by  the  treaty  of  acquisition  and  subsequent  acts  of  Congress  the  terri- 
tory had  been  incorporated  into  the  United  States  so  as  to  render 
repugnant  to  the  Constitution  the  provision  of  the  Alaska  organic 
act  of  1900  that  provided  for  a  jury  of  six  persons  for  the  trial  of  mis- 
demeanors  instead  of  a  common-law  jury  of  twelve.78  The  Court  held 
in  1904  that  the  Philippine  Islands  had  not  been  incorporated  into 
the  United  States  so  as  to  require  the  extension  of  trial  by  jury.79  In 
1922,  although  Congress  had  in  1917  adopted  a  new  and  more  com- 
plete organic  act  for  Puerto  Rico,  the  Supreme  Court  held  that  the 
island  had  not  been  incorporated  into  the  United  States  with  the 
result  of  establishing  the  constitutional  requirement  of  jury  trial.* 

Resort  to  the  doctrine  of  incorporation  did  not  mean  that  a  terri- 
tory might  be  governed  without  reference  to  the  Constitution.  Con- 
gress may  not  deny  fundamental  rights  as  by  passing  bills  of  attainder 
or  ex  post  facto  laws.  There  are  doubtless  other  fundamental  rights 
that  may  not  be  violated,  but  the  Court  has  not  chosen  to  list  and 
define  them.  As  noted  in  connection  with  the  cases  mentioned  above, 
the  requirements  that  indictment  by  grand  jury  must  precede  a  crim- 
inal trial  and  that  the  trial  must  be  by  a  common-law  jury  of  twelve 
are  not  held  to  be  necessary  to  the  protection  of  fundamental  rights  in 
unincorporated  territory.  There  are  apparently  many  rights  in  the 
non-fundamental  group,  but  here  again  the  Supreme  Court  has  not 
chosen  to  enumerate  and  define  them.  The  situation  is  complicated 
by  the  fact  that  Congress  may  extend  a  non-fundamental  right  to  an 
unincorporated  territory.81 

It  seems,  in  short,  that  the  Supreme  Court  worked  out  the  doctrine 
of  incorporation  as  a  rationalization  of  policy  which  the  nation  had 
seen  fit  to  adopt.  It  justifies  the  protection  of  all  constitutional  rights 

"Rassmussen  v.  United  States,  197  US.  516   (1905). 

"Dorr  v.  United  States,  195  U.S.  138   (1904). 

*>  Balzac  v.  Porto  Rico,  258  U.S.  298  (1922). 

"See  Kepner  v.  United  States,  195  U.S.  100  (1904)  The  discussion  of  fundamental 
rights  in  this  connection  bears  some  resemblance  to  discussion  of  the  same  subject  in 
connection  with  the  meaning  of  "due  process  of  law."  Sec,  for  example,  Twining  v 
New  Jersey,  211  U.S.  78  (1908). 
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in  territories  wherein  education  and  standards  are  sufficiently  similai 
to  those  of  continental  United  States  to  justify  the  same  constitutional 
order  in  the  fullest  sense.  On  the  other  hand,  it  justifies  exceptions 
in  the  case  of  territories  occupied  by  people  not  familiar  with  such 
institutions  as  jury  trial.  The  announcement  of  the  doctrine  cleaied 
the  way  for  such  policies  as  the  administration  in  power  might  see  fit 
to  adopt. 

At  the  time  of  the  decision  of  the  Insular  Cases  the  imperialists  of 
the  country  regarded  the  recent  acquisitions  as  but  the  beginning  of 
the  renewed  expansion  of  American  territory.  The  expectations  were 
not  fulfilled.  To  be  sure,  the  revolution  in  Panama  which  made 
possible  the  acquisition  of  a  perpetual  lease  of  territory  for  the  Pan- 
ama Canal  had  American  encouragement.  The  Virgin  Islands  were 
purchased  from  Denmark  in  1917.  On  the  whole,  however,  im- 
perialism in  the  United  States  proceeded,  not  in  terms  of  the  establish- 
ment of  American  sovereignty  over  new  areas,  but  of  the  extension  of 
what  was  called  "dollar  diplomacy/'  As  American  investments  in 
Central  and  South  America  and  in  other  parts  of  the  world  flowed  in 
a  steadily  increasing  stream,  pressure  grew  for  the  use  of  both  the  civil 
and  military  power  of  the  United  States  to  protect  those  investments. 
The  question  became  not  so  much  whether  the  Constitution  followed 
the  flag  as  whether  the  flag  followed  the  dollar.  The  United  States 
did  intervene  from  time  to  time,  in  Nicaragua,  Haiti,  and  other  coun- 
tries, where  the  right  of  such  intervention  had  no  recognition  in  any 
such  document  as  the  Platt  Amendment  —  or  intervention  preceded 
any  such  formal  agreement  as  that  which  authorized  intervention  in 
Cuba.  The  continuation  of  forcible  intervention  was  held  in  check, 
however,  not  merely  by  anti-imperialist  sentiment,  but  by  recognition 
of  the  fact  that  interference  in  the  affairs  of  proud,  though  impe- 
cunious, neighbors  stirred  so  much  ill-will  as  to  constitute  bad  busi- 
ness diplomacy.  The  effect  of  American  loans  as  a  technique  of  con- 
trol over  nations  beyond  the  legal  jurisdiction  of  the  United  States 
will  need  to  be  appraised  after  a  more  complete  survey  of  its  opera- 
tion. The  acquisition  of  air  and  naval  bases  in  lands  over  which 
the  United  States  claims  no  sovereign  control,  the  acquisition  of  Brit- 
ish bases  in  1940,  for  example,  may  have  an  influence  not  yet  subject 
to  measurement.  The  question  whether  American  imperialism  has 
continued  steadily  since  the  turn  of  the  century  is  no  doubt  largely  a 
question  of  definition,  but  there  can  be  no  doubt  that,  whatever  the 
term  to  be  applied  to  it,  the  influence  of  the  United  States  has  con« 
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tinued  to  expand  throughout  the  Western  Hemisphere,  or  at  any  rate 
throughout  all  but  the  southernmost  part  of  it.  The  "gocd-neighbor" 
policy,  sponsored  by  the  Franklin  D.  Roosevelt  administration,  has 
played  a  part  in  the  promotion  of  Central  and  South  American  good- 
will toward  the  United  States. 
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No  CONSTITUTIONAL  AMENDMENT  worked  any  direct  change  in  the 
form  of  the  federal  government  between  1860  and  1900.  Super- 
ficially, it  would  appear  that  no  fundamental  changes  of  any  sort  took 
place.  Yet  the  various  organizations  within  the  government,  old  and 
new,  were  in  process  of  growth,  new  functions  being  assigned  to  them 
and  new  relations  developing  among  them.  The  continued  growth  of 
the  country,  with  the  addition  of  new  states  and  the  acquisition  of 
new  territorial  possessions,  made  varied  adjustments  necessary.  Inci- 
dental though  many  of  the  changes  appear  when  viewed  in  isolation, 
the  total  represents  substantial  addition  to  constitutional  develop- 
ment. 

CONGRESS 

By  the  end  of  the  nineteenth  century,  the  total  number  of  states  in 
the  Union  had  increased  to  forty-five.  The  membership  of  the 
United  States  Senate,  therefore,  had  increased  to  ninety.  The  House 
of  Representatives  had  grown  to  an  unwieldy  body  of  three  hundred 
and  fifty-seven  members.  Because  of  the  increased  membership,  the 
House,  and  the  Senate  to  a  slightly  lesser  degree,  did  much  of  the 
important  work  of  legislation  through  standing  committees.  There 
was  no  systematic  preparation  of  a  legislative  program  and  there  was 
little  leadership  of  any  kind  except  partisan  control  exercised  in  the 
interest  of  political  parties.  In  describing  the  operation  of  the  com- 
mittee system  during  the  period,  James  Bryce,  who  wrote  a  significant 
commentary  on  American  political  institutions,  remarked,  "The  most 
abiding  difficulty  of  free  government  is  to  get  large  assemblies  to  work 
promptly  and  smoothly  either  for  legislative  or  executive  purposes."  ' 
Woodrow  Wilson,  writing  in  1885  as  a  fellow  in  history  at  the  Johns 
Hopkins  University,  sharply  criticized  legislation  by  committee  as  if 

1  James  Bryce,  The  American  Commonwealth   (2  vols.,  2d  ed.,  1889),  I,  150. 
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was  practiced  in  the  United  States,  contrasting  it  unfavorably  with 
parliamentary  government  in  England.1 

Rules  of  procedure  were  so  complicated  as  to  bar  effective  action 
by  all  except  experienced  members  and  were  susceptible  of  use  by 
parties  and  cliques  for  partisan  purposes.  It  was  said  that,  from  the 
time  when  the  slavery  issue  became  important,  the  rules  of  the  House 
of  Representatives  were  framed  with  a  view  to  rendering  legislation 
difficult.  By  means  of  them  southern  congressmen  were  able  to  stop 
measures  detrimental  to  their  cherished  institution.*  Speaker  Thomas 
B.  Reed,  often  referred  to  as  "Czar"  Reed,  succeeded  in  establishing 
new  rules  of  such  a  nature  as  to  make  possible  the  defeat  of  dilatory 
tactics,  but  which  added  greatly  to  the  power  of  the  speaker's  office.4 
The  strength  of  the  speaker  lay  in  his  power  to  appoint  committees, 
to  determine  who  should  be  permitted  to  speak  on  the  floor  of  the 
House,  and  to  change  the  rules  through  the  committee  on  rules,  oi 
which  he  was  a  member.  Bryce  remarked  that  the  speaker  was  not 
merely  permitted,  but  was  expected,  to  use  the  power  of  his  office  in 
the  interests  of  his  party.8 

Rivalry  between  political  parties  oftentimes  had  the  effect  of  pre- 
venting action  on  legislation.  During  the  period  after  the  Civil  War 
the  Democratic  party  did  not  win  a  majority  in  either  house  until 
1875,  when  it  won  control  of  the  House  of  Representatives;  but  be- 
tween that  date  and  1900,  there  were  six  congressional  terms  in  which 
the  Senate  was  organized  by  one  political  party  and  the  House  by  the 
other.  Some  tendency  on  the  part  of  each  to  obstruct  the  legislative 
program  of  the  other  was  inevitable.  President  Grant  had  the  House 
of  Representatives  against  him  during  his  last  two  years  in  office. 
President  Hayes  was  faced  with  a  Democratic  House  throughout  his 
term,  and  a  Democratic  Senate  in  the  second  half.  In  the  Garfield- 
Arthur  administration  the  Democrats  controlled  the  House  during 
the  second  two  years,  while  during  the  first  two  years  the  Senate  was 
equally  divided.  Cleveland  lacked  a  majority  in  the  Senate  through- 
out his  first  presidential  term;  Harrison,  in  the  House  during  his  last 
two  years.  Cleveland  had  both  Senate  and  House  against  him  during 
the  last  two  years  of  his  second  term. 

"See  Woodrow  Wilson,   Congressional   Government    (1885). 

•See  Paul  D.  Hasbrouck,  Party  Government  in  the  House  of  Representatives  (1927), 
p.  1,  note  1. 

*For  a  study  of  Reed,  see  William  A.  Robinson,  Thomas  B.  Reed,  Parliamentarian 
(1930).  For  general  discussion  of  problems  of  procedure  in  Congress,  see  Robert  Luce, 
Legislative  Procedure  (1922). 

•  Bryce,  op.  at.,  I,  155. 
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Yet,  in  spite  of  barriers  to  effective  action,  Congress  enacted  a  great 
deal  of  extremely  important  legislation,  including  measures  marking 
the  extension  of  federal  power  into  important  new  fields.  Among  the 
measures  were  those  enacted  in  exercise  of  the  war  powers,  railroad 
legislation  (including  the  Interstate  Commerce  Act),  monetary  legis- 
lation, Reconstruction  legislation,  the  Sherman  Act,  tariff  and  income- 
tax  measures,  and  others.  The  legislation  represented  in  part  release 
of  Congress  from  the  restraining  control  hitherto  exercised  by  the 
South.  It  represented  in  part  also,  however,  the  inevitable  extension 
of  the  power  of  the  federal  government  with  the  growth  of  the  nation 
and  the  beginning  of  industrialism. 

After  the  unprecedented  enhancement  of  presidential  power  during 
the  Civil  War,  Congress  reversed  the  trend  and  drove  it  to  the  op- 
posite extreme  in  the  impeachment  of  President  Johnson.  No  other 
President  was  dragged  down  to  the  same  level;  but,  on  the  other 
hand,  no  President  before  the  turn  of  the  century  succeeded  in  estab- 
lishing, or  even  apparently  attempted  to  establish,  effective  control 
over  Congress.  The  Senate  remained  obstreperous  in  the  making  of 
treaties  and  appointments  to  office.  James  Bryce  remarked  that  the 
requirement  of  a  two-thirds  vote  for  approval  of  a  treaty  gave  great 
power  to  a  vexatious  minoiity  and  increased  the  danger  that  the 
Senate,  or  a  faction  of  it,  might  deal  with  foreign  policy  in  a  narrow, 
sectional,  electioneering  spirit. 

When  the  interest  of  any  group  of  states  is,  or  is  supposed  to  be, 
opposed  to  the  making  of  a  given  treaty,  that  treaty  may  be  defeated 
by  the  senators  from  those  states.  They  tell  the  other  senators  of 
their  own  party  that  the  prospects  of  the  party  in  the  district  of  the 
country  whence  they  come  will  be  improved  if  the  treaty  is  rejected 
and  a  bold  aggressive  line  is  taken  in  further  negotiations.  Some  of 
these  senators,  who  care  more  for  party  than  for  justice  or  the  com- 
mon interests  of  the  country,  rally  to  the  cry,  and  all  the  more  gladly 
if  their  party  is  opposed  to  the  President  in  power,  because  in  defeat- 
ing the  treaty  they  humiliate  his  administration.* 

Presidential  difficulties  as  to  treaties  are  illustrated  by  experience  with 
treaties  for  the  acquisition  of  Hawaii.7 

As  for  appointments,  the  Tenure-of-Office  Act,  discussed  above  in 

connection  with  Reconstruction  problems,8  required  Senate  approval 

for  the  removal  of  officers  appointed  by  the  President  by  and  with  the 

advice  and  consent  of  the  Senate.     It  was  not  repealed  until  1886. 

•Ibid..  I,  104.  'See  chapter  21.  'See  chapter  15. 
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In  considering  nominations  to  office  covered  by  this  and  other  statutes, 
the  Senate  frequently  called  on  the  President  for  information  as  to 
whether  confirmation  of  the  new  appointment  would  have  the  effect 
of  ousting  another  person  from  office.  There  were  frequent  struggles 
between  the  President  and  the  Senate  over  particular  appointments, 
and  many  were  rejected  in  spite  of  ail  the  pressure  the  President  could 
apply/ 

As  to  the  personnel  of  Congress  for  the  period  under  discussion,  it 
is  hard  to  make  comparisons  with  the  earlier  period.  There  may  be 
significance  in  the  fact  that  almost  every  moderately  well-educated 
schoolboy  will  be  able  to  identify  Webster,  Clay,  Calhoun,  John 
Quincy  Adams,  Jefferson  Davis,  and  Stephen  A.  Douglas,  whereas  he 
will  have  little  information,  or,  more  probably,  none  at  all,  about 
Fessenden,  Blaine,  Conkling,  Sherman,  Cullom,  and  Reagan.  Yet 
the  illustration  should  not  be  taken  to  prove  too  much.  The  earlier 
period  has  been  much  more  dramatized  in  the  writing  and  teaching  of 
history  than  the  later  one.  Much  more  attention  has  been  given  to  it, 
year  for  year,  and  personality  for  personality.  The  odor  of  scandal, 
such  as  that  connected  with  Reconstruction,  with  the  Hayes-Tilden 
election,  with  the  Credit  Mobilier,  and  with  other  contacts  between 
government  and  the  rising  world  of  industry,  no  doubt  did  much  to 
restrain  the  flight  of  historical  imagination.  The  period  is  closer  to 
the  present  day,  furthermore,  and  therefore  lacks  some  of  the  enchant- 
ment which  distance  lends. 

Nevertheless,  in  a  relative  sense  at  least,  it  may  be  that  the  quality 
of  personnel  had  declined.  In  the  earlier  period  it  is  hard  to  think 
of  leaders  in  any  other  walks  of  life  who  stand  out  on  a  level  with  or 
above  the  congressional  leaders  mentioned.  In  the  later  period,  on 
the  other  hand,  the  names  of  a  great  many  business  leaders  signify 
more  extensive  power  and  influence  than  the  names  of  the  congres- 
sional leaders  mentioned.  Whatever  may  be  thought  of  their  busi- 
ness ethics  or  public  spirit,  it  will  not  be  questioned  that  Jay  Gould, 
the  Vanderbilts,  John  D.  Rockefeller,  Leland  Stanford,  Collis  P. 
Huntington,  James  J.  Hill,  and  others  of  the  type  achieved  greatei 
eminence  than  the  outstanding  members  of  the  Senate  and  the  House 
of  Representatives.1*  The  time  had  come  when  other  walks  of  life 
offered  opportunities  for  distinction  and  for  the  exertion  of  personal 
influence  as  great  or  greater  than  could  be  exerted  in  legislative  halls. 

•Sec  Carl   Russell  Fish,   The  Civil  Srrvice  and  Patronage    (1905),  chapter  IX. 
"It  is  true,  of  course,  that  Stanford  served  for  a  time  as  a  member  of  th«  United 
itates  Senate  —  without  adding  anything  to  his  reputation. 
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FHE  EXECUTIVE 

Except  for  Lincoln,  no  President  during  the  period  added  par- 
ticularly to  the  stature  of  his  office.  Johnson  was  thoroughly  dis- 
credited. Grant  lost  the  glamour  that  had  been  attached  to  his  name 
as  a  victorious  military  leader.  Hayes  was  honest  and  competent,  but 
nothing  more.  Garfield  was  not  above  the  level  of  his  fellows. 
Arthur  was  regarded  as  an  ordinary,  spoils  politician.  Cleveland  was 
a  courageous,  but  unimaginative,  leader.  Harrison  was  wholly  lack- 
ing in  distinction.  McKinley  was  perhaps  an  honest,  but  not  much 
more  than  mediocre,  member  of  the  Republican  ruling  clique.  They 
were  doubtless  not  below  the  level  of  James  Monroe  or  Martin  Van 
Buren  or  James  K.  Polk  or  Millard  Fillmore  or  James  Buchanan,  but 
they  did  not  challenge  the  imagination  of  the  people  as  Jefferson, 
Jackson,  and  Lincoln  had  done.  It  was  necessary  to  await  more 
determined  and  more  glamorous  personalities  before  definite  presi- 
dential leadership  of  legislative  policy  was  to  be  established. 

A  crisis  in  the  election  of  a  President  arose  in  connection  with  the 
campaign  of  1876,  in  which  Rutherford  B.  Hayes  and  Samuel  J.  Til- 
den  were  the  candidates  of  the  Republican  and  Democratic  parties 
respectively.  The  Democrats  had  not  elected  a  President  since  the 
administration  of  James  Buchanan,  but  a  reaction  to  Republican 
Reconstruction  policies  was  setting  in  and  economic  depression  had 
created  widespread  discontent.  They  had  a  chance  at  victory.  Tilden 
won  a  majority  of  the  total  popular  votes.  It  seemed  at  first  that  a 
majority  of  the  electoral  votes  was  also  his.  The  election  was  close 
in  certain  states,  however,  and  Republicans  laid  claim  to  votes  that 
had  been  declared  for  Tilden.  Both  parties  claimed  Louisiana  and 
Florida,  and  there  were  violent  disagreements  over  elections  in  South 
Carolina  and  Oregon.  There  seems  to  have  been  ample  evidence  of 
intimidation  and  fraud  on  both  sides.  Rival  sets  of  returns  were  sent 
to  Washington,  resulting  in  disputes  as  to  who  had  the  power  to  deter- 
mine which  returns  should  be  counted.  A  majority  of  the  Senate  was 
Republican  and  a  majority  of  the  House  was  Democratic.  If  the 
selection  of  votes  was  made  by  the  president  of  the  Senate,  it  was  ex- 
pected that  Hayes  would  be  elected,  while,  if  disagreement  threw  the 
election  into  the  House  of  Representatives,  it  was  clear  that  Tilden 
would  be  victorious. 

The  Constitution  was  disappointingly  vague  on  the  matter.  The 
Twelfth  Amendment  provided  that  the  electors  should  meet  in  their 
respective  states,  vote  by  ballot,  make  distinct  lists  of  all  persons  voted 
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for  as  President  and  Vice-President,  sign  and  certify  the  lists,  and 
transmit  them  sealed  to  the  president  of  the  Senate.  That  officer 
should,  "in  the  presence  of  the  Senate  and  House  of  Representatives, 
open  all  the  certificates  and  the  votes  shall  then  be  counted."  Nothing 
was  said,  unfortunately,  as  to  whether  the  counting  should  be  done  by 
the  president  of  the  Senate,  or  by  representatives  of  both  houses,  or 
by  some  person  or  persons  chosen  by  them.  Nothing  was  said  about 
the  determination  of  the  validity  of  votes  transmitted  to  the  president 
of  the  Senate. 

In  the  midst  of  great  excitement  both  houses  appointed  committees 
to  work  out  solutions.  The  committees  met  many  times,  both  sep- 
arately and  together.  The  House  committee  worked  toward  a  solu- 
tion that  would  lead  to  the  election  of  Tilden  and  the  Senate  com- 
mittee sought  to  bring  about  the  election  of  Hayes.  Every  decision 
turned  on  grounds  of  partisanship.  From  the  very  beginning  there 
was  some  talk  of  having  the  question  decided  by  the  members  of  the 
Supreme  Court.  Legislators  affected  to  believe  that  the  justices  would 
not  be  swayed  by  partisanship,  but  each  party  fought  for  the  selection 
of  a  group  of  the  justices  including  a  majority  of  Republicans  or  Dem- 
ocrats respectively." 

On  recommendation  of  the  committees,  Congress  enacted  what  has 
been  called  "the  most  extraordinary  measure  in  American  legislative 
history/1  u  The  statute  lf  prescribed  in  detail  the  method  of  counting 
the  votes.  To  decide  which  of  the  two  rival  slates  of  votes  to  accept 
from  each  of  the  states  in  which  conflict  had  arisen,  an  electoral  com- 
mission was  appointed.  It  was  to  consist  of  fifteen  persons,  including 
five  from  the  Senate,  five  from  the  House,  and  five  from  the  Supreme 
Court.  It  was  expected  that  the  Republicans  would  have  a  majority 
of  one  in  the  Senate  delegation  and  the  Democrats  a  majority  of  one 
in  the  House  delegation.  Four  of  the  Supreme  Court  justices  were 
chosen,  not  by  name,  but  in  terms  of  the  judicial  districts  over  which 
they  presided,  on  the  theory  that  there  was  value  in  having  territorial 
representation  in  the  matter.  Actually,  however,  the  choice  was  made 
in  such  a  way  as  to  provide  for  two  Republicans  and  two  Democrats. 
These  four  members  of  the  Court  were  to  choose  a  fifth.  The  result 
was  an  arrangement  wherein  seven  Republicans  and  seven  Democrats 

u  Milton  H.  Northrup,  "A  Grave  Crisis  in  American  History,"  Century,  LXII  (October 
1901),  923-924. 

»  Ed  ward  S.  Corwin,  The  President:  Office  and  Powers  (1940),  p.  45. 
» 19  Stat.  227. 
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\vould  be  chosen.  If  each  of  them  voted  in  terms  of  his  party  align- 
ment, the  decision  in  each  instance  would  be  left  with  the  fifth  justice, 
It  had  been  expected  originally  that  Justice  David  Davis,  of  Illinois, 
would  be  chosen.  He  had  so  vacillated  in  his  party  affiliations  that 
ao  one  knew  just  where  he  stood.  "In  the  ponderous  Illinois  jurist 
was  centered  the  hopes  of  Democracy,  the  apprehensions  of  Republi- 
canism." u  Then,  to  the  dismay  of  the  Democrats,  Davis  was  elected 
to  the  United  States  Senate  by  the  legislature  of  his  state,  whereupon 
he  submitted  his  resignation  as  a  member  of  the  Court,  Since  he  was 
not  to  leave  the  Court  until  March  4,  1877,  three  of  the  four  justices 
were  said  to  have  preferred  to  carry  out  the  plan  of  selecting  him  for 
the  commission  and  the  position  was  said  to  have  been  offered,  in  spite 
of  the  beliet  of  Justice  Miller,  a  Republican,  that  Davis  had  disquali- 
fied himself.  He  declined  to  serve,  however,  whereupon  Justice 
Bradley,  a  Republican,  was  chosen.18  The  Supreme  Court  member- 
ship on  the  commission,  therefore,  consisted  of  Clifford  and  Field, 
Democrats,  and  Miller,  Strong,  and  Bradley,  Republicans.16 

The  ballots  were  opened  in  the  presence  of  the  two  houses  and  the 
votes  from  the  disputed  states  were  referred  to  the  electoral  commis- 
sion. The  Republicans  had  to  have  all  the  electoral  votes  if  Hayes 
was  to  win  the  presidency.  They  objected,  therefore,  to  examining 
into  the  conditions  of  voting  in  the  states  to  discover  irregularity  or 
fraud.  The  interest  of  the  Democrats,  on  the  other  hand,  lay  in 
inquiring  into  the  circumstances  under  which  the  electoral  votes  were 
cast.  Thus  the  usual  positions  of  the  two  parties  as  to  the  rights  of 
the  states  were  reversed.  The  Republican  party  became  for  the  occa- 
sion the  great  defender  of  state  rights.  Public  attention  was  fixed  on 
the  justices  who  were  members  of  the  commission,  particularly  Justice 
Bradley.  On  minor  points  he  and  others  at  times  seemed  to  side  with 

M  Northrup.  op.  cit.,  p.  933. 

"See  Carl  Brent  Swisher,  Stephen  J.  Field:  Craftsman  of  the  Law   (1930),  p.  272. 

16  For  an  account  of  Miller  in  connection  with  the  electoral  commission,  see  Charles 
Fairman,  Mr.  Justice  Miller  and  the  Supreme  Court  (1939),  chapter  XII.  For  Bradley, 
see  Ch«iles  Bradley,  ed.,  Miscellaneous  Writings  of  the  late  Hon.  Joseph  P.  Bradley 
(1902),  pp.  165-223.  For  general  works  on  the  electoral  commission,  see  Paul  L.  Haworth, 
Disputed  Presidential  Election  of  1876  (1906);  Henry  L.  Stodclaid,  It  Costs  to  be 
President  (1938);  J.  Hatnpden  Dougherty,  Electoral  System  of  the  United  States  (1906), 
chapter  V.  For  special  articles,  see  J.  S.  Black,  "The  Electoral  Conspiracy."  North 
American  Review,  CXXV  (July- August,  1877),  1-34;  George  F.  Edmunds,  "Presidential 
Elections,"  American  Law  Review,  XII  (October,  1877),  1-20.  For  the  records  of  the 
activity  of  the  commission,  see  Proceedings  of  the  Electoral  Commission  and  of  th* 
Two  Houses  oj  Congress  in  Joint  Meeting  relative  to  the  Count  of  Electoral  rotes  Cast 
December  6,  1876  for  the  Presidential  Term  Commencing  March  4,  1877  (1877). 
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opponents,  but  on  the  decision  of  vital  questions  each  of  them  re- 
mained loyal  to  his  party.  It  was  said  that  Bradley  was  pale  and 
trembling  when  he  gave  his  opinions,17  but  he  voted  with  the  Re- 
publicans. 

The  result  was  the  election  of  Hayes.  The  country  accepted  the 
decision,  although  Democrats  were  bitter  in  their  denunciation  of  the 
Republican  justices,  particularly  Justice  Bradley.  The  constitution- 
ality of  the  method  adopted  to  settle  the  dispute  was  not  contested  in 
the  courts.  Presumably  such  a  contest  would  have  been  futile,  since 
only  two  members  of  the  Supreme  Court  were  Democrats.  The 
meaning  of  the  relevant  provision  in  the  Twelfth  Amendment  has 
never  been  judicially  determined.  If  saying  that  the  ballots  shall  be 
opened  by  the  president  of  the  Senate  in  the  presence  of  the  two 
houses  and  shall  be  there  counted  means  that  the  counting  shall  be 
done  by  the  president  of  the  Senate,  the  establishment  of  such  a  com- 
mission as  that  provided  for  by  Congress  probably  violates  the  Consti- 
tution, in  taking  away  from  the  president  of  the  Senate  powers  given 
to  him.  It  is  by  no  means  clear,  however,  that  such  is  the  intention 
of  the  Constitution.  If  the  power  belonged  to  the  two  houses  jointly, 
there  seems  nothing  unreasonable  in  the  establishment  of  machinery 
for  the  performance  of  the  joint  function. 

The  Hayes-Tilden  controversy  did  not  go  so  far  as  the  verge  of  civil 
war,  but  it  was  a  major  controversy  in  American  politics.  Although 
it  turned  on  questions  part  of  which  were  constitutional,  it  might  not 
have  arisen,  or,  at  any  rate,  might  not  have  reached  such  proportions, 
had  Congress  previously  enacted  detailed  legislation  concerning  the 
counting  of  electoral  votes.  Nevertheless,  a  decade  passed  after  the 
period  of  the  crisis  before  such  legislation  was  enacted.  Within  that 
period  the  Senate  three  times  passed  a  bill  for  the  purpose,  but  the 
House  of  Representatives  withheld  its  approval."  Finally,  in  1887,  a 
measure  was  enacted  prescribing  procedure  in  some  detail.1*  No  con- 
troversy such  as  that  between  the  forces  of  Hayes  and  Tilden  has 
arisen  to  test  its  effectiveness. 

At  the  time  of  the  assassination  of  President  Garfield,  in  1881,  Con- 
gress renewed  debate  on  the  much-discussed  subject  of  the  occupancy 
of  the  office  of  President  should  some  mishap  occur  to  both  the  Presi- 
dent and  the  Vice-President.  Article  II,  Section  1,  of  the  Constitu- 
tion provided  that  "the  Congress  may  by  law  provide  for  the  case  of 

*  S.  S.  Cox,  Three  Decades  of  Federal  Legislation   (1885),  p.  655. 

» See  Dougherty,  op.  cit.,  chapter  IX.  "24  Stat.  373.    See  also  48  Stai    879 
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removal,  death,  resignation,  or  inability,  both  of  the  President  and 
Vice-President,  declaring  what  officer  shall  then  act  as  President,  and 
such  officer  shall  act  accordingly  until  the  disability  shall  be  removed 
or  a  President  shall  be  elected."  By  a  statute  of  1792,  Congress  pro- 
vided that  in  such  an  event  the  president  of  the  Senate  pro  tempore 
should  act  as  President,  or,  in  case  there  should  be  no  president  of 
the  Senate,  then  the  speaker  of  the  House  of  Representatives  should 
occupy  the  position  until  the  disability  of  the  President  should  be 
removed  or  a  successor  should  be  elected.  The  act  provided  further 
for  a  special  election  for  the  choice  of  a  new  President."  James 
Madison  opposed  the  arrangement,  contending,  among  other  things, 
that  the  president  pro  tempore  of  the  Senate  and  the  speaker  of  the 
House  of  Representatives  were  not  officers  in  the  constitutional  sense 
and  therefore  could  not  be  chosen.  As  a  matter  of  expediency,  he 
argued  that,  if  one  of  these  persons  occupied  also  the  office  of  Presi- 
dent, he  would  neglect  either  his  legislative  or  executive  duties."  It 
was  widely  assumed  that  the  person  in  question  would  occupy  both 
the  executive  and  the  legislative  positions  at  the  same  time. 

Events  of  the  Reconstruction  period  indicated  a  mode  by  which, 
under  existing  law,  majorities  in  both  houses  of  Congress  hostile  to  a 
Vice-President  succeeding  to  the  presidency  might  oust  him  by  process 
of  impeachment,  and  put  the  president  pro  tempore  of  the  Senate  in 
his  place.  Had  Andrew  Johnson  been  convicted  on  the  impeach- 
ment charges  brought  against  him,  Benjamin  F.  Wade,  leader  of  the 
radicals  in  the  Senate,  would  have  taken  over  the  duties  of  the  Presi- 
dent. Such  an  event  would  have  removed  all  hindrance  to  the  legis- 
lative program  of  the  radicals.  Such  an  outcome  was  clearly  in  mind 
of  some  of  the  enemies  of  the  President," 

There  were  other  difficulties  in  the  way  of  permitting  the  presi- 
dential office  to  devolve  upon  persons  holding  either  of  the  legislative 
positions.  There  seem  to  have  been  occasions  on  which  there  was  no 
president  pro  tempore  of  the  Senate.  There  were  frequent  periods  in 
which  there  was  no  speaker  of  the  House  of  Representatives,  as  for 
example  the  period  between  March  4  of  each  odd-numbered  year  and 
the  meeting  of  the  December  session  of  Congress  in  that  year  —  if  a 

90 1  Stat.  239,  240-241. 

*  House  Report  No.  26,  49th  Cong.,  1st  sess.,  p.  2.  For  discussion  of  the  Vice-Presideni 
as  the  occupant  of  the  presidency  see  Herbert  W.  Horwill,  The  Usages  of  the  American 
Constitution  (1925),  chapter  III. 

"David  Miller  Dewitt,  The  Impeachment  and  Trial  of  Andrew  Johnson  (1903),  pp 
174-177. 
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special  session  had  not  been  called  for  that  period.  In  the  event  that 
neither  such  position  happened  to  have  an  occupant  no  arrangement 
existed  for  a  head  of  the  executive  branch  of  the  government  prior  to 
the  time  when  a  new  President  was  elected. 

Finally,  in  1886,  Congress  enacted  a  new  measure.*8  It  provided 
that,  in  the  case  of  vacancies  in  the  offices  of  President  and  Vice- 
President,  the  order  of  succession  should  be  the  Secretary  of  State,  the 
Secretary  of  the  Treasury,  the  Secretary  of  War,  the  Attorney  Gen- 
eral, the  Postmaster  General,  the  Secretary  of  the  Navy,  and  the  Sec- 
retary of  the  Interior.  If  Congress  was  not  in  session  at  the  time 
when  any  such  person  should  take  over  the  duties  of  the  President,  a 
special  session  of  Congress  was  to  be  called.  No  requirement  was 
included,  however,  that  a  special  election  was  to  be  held  and  the  con- 
stitutional question  as  to  whether  Congress  had  the  power  to  provide 
for  such  a  special  election  was  left  undetermined.  A  number  of 
eventualities  were  left  unprovided  for.  As  a  matter  of  fact,  however, 
there  has  never  been  a  time  at  which  both  the  President  and  Vice- 
President  have  been  for  any  reason  unable  to  perform  the  duties  of 
the  presidential  office.* 

ADMINISTRATIVE  PERSONNEL  AND  ORGANIZATION 

The  establishment  of  the  United  States  Civil  Service  Commission 
and  of  the  beginnings  of  a  merit  system  represented  an  important 
development  during  the  period.  It  represented  the  reaching  of  a 
stage  of  maturity  in  the  federal  government  in  which  systematic  atten- 
tion now  had  to  be  given  to  efficient  operation  within  the  government 
itself.  Prior  to  the  Civil  War  the  principle  that  the  spoils  belong  tc 
the  victor  largely  governed  the  filling  of  political  positions.  In  large 
part  it  was  assumed  that  almost  any  person  of  ordinary  competence 
was  able  to  fill  almost  any  position.  Loyalty  to  party  and  to  party 
principles  —  if  such  piinciples  could  be  identified  —  was  considered 
an  adequate  basis  for  the  measurement  of  qualifications.  Rapid  turn- 
over in  the  government,  furtheimore,  had  its  healthful  aspects.  It 
brought  fresh  blood  into  the  government,  and  it  prevented  the  per- 
manent entrenchment  of  people  whose  concern  would  be  more  for  the 
protection  of  their  own  interests  than  for  the  efficient  conduct  of  pub- 

"24  Stat.  1. 

"For  a  discussion  of  constitutional  problems  left  unsolved  by  the  act  of  1886,  see 
Charles  S.  Hamlin,  "The  Presidential  Succession  Act  of  1886,"  Harvard  Law  Review 
XVIII  (January,  1905),  182-195.  The  subject  has  been  further  dealt  with  in  the 
Twentieth  Amendment  and  in  legislation  enacted  pursuant  thereto. 
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lie  affairs.  The  spoils  system  was  bad  for  morals  and  morale,  how- 
ever; it  interfered  with  the  retention  of  able  personnel  with  capacity 
enlarged  through  experience;  and  it  absorbed  time  and  energy  of  both 
the  executive  and  legislative  branches  of  the  government.  The  con- 
viction was  developing  even  before  the  Civil  War  that  the  system  was 
a  luxury  that  a  matmc  nation  could  not  well  afford. 

Movements  for  the  improvement  of  methods  of  selecting  govern- 
ment personnel  spread  rapidly  during  the  years  immediately  after  the 
Civil  War.  The  principle  of  a  merit  system  was  lauded  by  Presi- 
dents and  by  many  federal  legislators  who  sought  relief  from  the  bur- 
den of  patronage  without  inclining  the  ill-will  of  mobs  of  people 
seeking  political  appointments.  An  early  achievement  was  the  enact- 
ment of  a  rider  to  an  appiopriation  bill  of  March  3,  1871,  authorizing 
the  President  to  prescribe  rules  and  regulations  for  the  admission  of 
persons  into  the  ci\  il  service  of  the  United  States.  He  was  authorized 
to  employ  suitable  persons  to  conduct  inquiries  and  establish  regula- 
tions." President  Grant  appointed  an  advisoiy  board  of  seven  mem- 
bers, but  in  the  process  of  filling  oflices  lie  found  it  impossible  to  live 
up  to  the  standards  which  the  board  &et  for  him.  Congress  showed 
little  enthusiasm  and  cut  off  appropriations  from  the  board.*  Agita- 
tion continued,  however,  for  the  establishment  of  a  commission  with 
real  powers  and  I  or  a  definite  classified  system.27  James  A.  Garfield, 
long  an  advocate  of  civil-service  reform,  died  at  the  hands  of  a  disap- 
pointed office-seeker.  His  death  added  impetus  to  the  movement. 

The  Constitution  provided  in  Article  II,  Section  2,  that  the  Presi- 
dent should  appoint  certain  specified  officers  by  and  with  the  advice 
and  consent  of  the  Senate  and  that  other  officers  not  otherwise  pro- 
vided for  should  be  appointed  in  the  same  manner.  But,  the  section 
continued,  "the  Congress  may  by  law  vest  the  appointment  of  such 
inferior  officers  as  they  think  proper  in  the  President  alone,  in  the 
courts  of  law,  or  in  the  heads  of  departments."  Civil-service  reformers 
in  the  earlier  period  were  concerned  primarily  with  the  mass  of  "in- 
ferior officers."  The  constitutionality  of  the  establishment  of  the 
merit  system  was  questioned  on  the  ground  that  it  interfered  with 
provisions  for  appointment  by  the  President  alone,  the  courts  of  law, 
and  the  heads  of  departments.**  The  constitutional  argument  was 

»  16  Stat.  495,  514. 

"See  Carl  R.  Fish,  The  Civil  Service  and  the  Patronage   (1905),  pp.  213-214. 
87  For  a  history  of  the  movement  see  Frank  M.  Stewart,  The  National  Civil  Servict 
Reform  League    (1929). 
"See  14  Congressional  Record  470-471.    Sec  also  pp.  563-564. 
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met,  at  least  in  part,  by  leaving  to  the  appointing  officer  a  certain 
amount  of  discretion  in  making  appointments,  as,  for  example,  in 
selecting  each  appointee  from  any  of  the  three  highest  on  the  list  of 
qualified  persons.  It  was  contended  also,  although  perhaps  not  too 
seriously,  that  to  give  to  a  commission  a  power  to  make  rules  and  regu- 
lations as  to  government  personnel  resulted  in  an  unconstitutional 
delegation  of  legislative  power.  In  January,  1883,  Congress  passed 
what  is  commonly  known  as  the  Pendleton  Act,  entitled,  "An  act  to 
regulate  and  improve  the  civil  service  of  the  United  States/'  " 

The  development  of  a  scheme  of  politically  neutralizing  large  num- 
bers of  federal  employees  was  so  novel  as  to  be  understood  but  dimly 
by  large  numbers  of  people.  The  illusion  existed  for  a  time  that  the 
commission  was  itself  a  dispenser  of  patronage.11  Politicians  resented 
the  interference  of  the  new  system  with  their  own  prerogative  of  find- 
ing jobs  for  constituents.  The  extent  of  the  classified  service,  subject 
to  recruitment  by  merit,  was  kept  limited,  however,  leaving  large 
numbers  of  positions  to  be  filled  by  political  appointment.  The  annual 
report  of  the  commission  published  in  1900  stated  that  the  numbei 
of  positions  in  the  classified  service  was  about  ninety  thousand, 
whereas  there  were  probably  more  than  one  hundred  thousand  un- 
classified positions.*  The  expansion  of  the  merit  system  has  been 
gradual  down  through  the  years. 

Growth  in  the  size  of  the  administrative  establishment  was  a  peren- 
nial phenomenon.  In  1870,  the  office  of  the  Attorney  General  was 
formally  expanded  into  a  department  of  the  government  under  the 
name  of  the  Department  of  Justice.  The  change  represented  an  at- 
tempt to  bring  together  under  one  head  the  varied  types  of  legal  work 
performed  for  the  federal  government.  With  additions  to  his  admin- 
istrative duties,  the  Attorney  General  tended  to  become  predom- 
inantly an  administrative  officer  instead  of  a  professional  craftsman, 
leaving  the  details  of  legal  work  to  be  handled  by  his  subordinates.3* 
The  establishment  of  the  Department  of  Agriculture,  first  as  an  in 
ferior  organization  and  then  as  an  executive  department  of  the  gov- 
ernment, has  been  discussed,  as  has  also  the  establishment  of  a  so- 
called  Department  of  Labor,  an  agency  somewhat  of  the  character  of 

mlbid..  pp.  497,  596.  »22  Slat.  40S. 

*  First  Annual  Report  of  the  United  State*  Civil  Service  Commission,  188J-1884 
pp.  29-30. 

m  Seventeenth  Annual  Report  of  the  United  States  Civil  Service  Commission,  1899-1900 
p.  25. 

"See  Homer  Cummings  and  Carl  McFarland.  federal  Justice   (1997),  chapter  XI- 
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tn  Independent  bureau.'  The  growth  of  units  within  the  several 
departments  illustrated  less  spectacularly  the  process  of  all-around 
enlargement.  The  establishment  of  the  Civil  Service  Commission 
and,  in  a  different  way,  of  the  Interstate  Commerce  Commission  and 
other  independent  regulatory  commissions  marked  the  approaching 
maturity  of  the  federal  establishment. 

THE  JUDICIARY 

With  the  appointment  of  Justice  Field  in  1863  the  Supreme  Court 
was  enlarged  to  a  total  of  ten.  The  membership  remained  at  that 
figure  until  1865,  when  the  death  of  Justice  Catron  occurred.  After 
iome  months  of  delay,  President  Johnson  nominated  Henry  Stanbery, 
then  Attorney  General  of  the  United  States,  for  the  vacancy.  Johnson 
had  by  this  time  made  himself  so  unpopular  with  the  Senate  through 
his  opposition  to  radical  Reconstruction  policies  that  confirmation 
of  any  appointment  to  the  Supreme  Court  made  by  him  would  have 
been  extremely  difficult.  While  the  appointment  was  pending,  Con- 
gress passed  an  act  providing  that  no  vacancy  in  the  office  of  associate 
justice  of  the  Supreme  Court  should  be  filled  by  appointment  until 
the  number  of  associate  justices  should  be  reduced  to  six.86  The  ob- 
vious purpose  of  the  statute  was  to  prevent  the  filling  of  any  vacancies 
by  an  unpopular  President."*  By  the  death  of  Justice  Wayne  in  the 
summer  of  1867,  the  membership  of  the  Court  was  reduced  to  eight. 
In  April,  1869,  soon  after  a  new  President  had  taken  office,  a  new  act 
was  passed  providing  that  the  Supreme  Court  should  consist  of  a  Chief 
Justice  and  eight  associate  justices.  No  change  has  been  made  since 
that  time.  The  caliber  of  the  justices  on  the  Court  during  the  period 
under  discussion  has  been  much  criticized,  even  from  within  the 
Court  itself."  The  Court  was  constantly  behind  in  its  work,  and  the 
situation  grew  rapidly  worse. 

It  is  questionable,  however,  that  responsibility  for  the  overloaded 
state  of  the  docket  of  the  Supreme  Court  was  rightfully  to  be  attrib- 
uted to  the  justices.  The  mass  of  cases  appealed  from  lower  federal 
courts  and  state  courts  increased  with  the  growth  of  the  country  and 
the  expansion  of  the  activities  of  the  federal  government.  Shortly 
after  the  Civil  War  a  renewed  effort  was  made  to  relieve  the  justices 

"See  chapter  17.  *  14  Stat.  209. 

"See  Charles  Warren,  The  Supreme  Court  m  United  States  History  (rev.  ed..  2 
1926),  II,  422-423. 
"  16  Stat.  44.  *  See,  for  example.  Fairman,  op.  cit.,  at  chapter  XVI. 
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of  their  circuit  duties.  The  argument  was  continued,  however,  that 
the  justices  needed  to  travel  throughout  the  circuits  and  to  participate 
in  the  handling  of  original  cases  if  they  were  to  understand  fully  the 
task  of  deciding  cases  appealed  to  them.  Congress  compromised  by 
lightening  the  burden  somewhat  through  the  appointment  of  a  circuit 
judge  for  each  of  the  circuits  and  the  requirement  that  each  Supreme 
Court  justice  should  attend  at  least  one  term  of  the  circuit  court  in 
each  district  of  his  circuit  during  every  period  of  two  years.19  Circuit 
court  could  be  held  thereafter  by  the  Supreme  Court  justice,  or  the 
circuit  judge,  or  a  district  judge,  or  two  or  more  of  them  in  com- 
bination. 

In  1875,  Congress  added  greatly  to  the  burden  of  the  circuit  courts 
and,  indirectly,  of  the  Supreme  Court,  by  greatly  expanding  their 
jurisdiction.  It  will  be  recalled  that,  in  the  establishment  of  the 
system  of  federal  courts,  Congress  gave  to  them  only  a  part  of  the 
jurisdiction  based  on  the  federal  Constitution,  laws,  and  treaties  which 
might  have  been  given  under  the  Constitution,  leaving  to  the  state 
courts  the  exercise  of  the  remainder  of  that  jurisdiction,40  The  act 
of  1875  shifted  from  the  state  courts  to  the  federal  courts  a  great  mass 
of  litigation  hitherto  left  to  the  former.41 

The  jam  of  pending  litigation  in  the  Supreme  Court  was  so  great 
as  to  be  the  subject  of  continued  discussion.  In  1890,  a  conceited 
move  was  made  to  reorganize  the  whole  system  of  federal  courts  to 
lighten  the  burden.  The  system  then  consisted  of  the  Supreme  Court, 
nine  circuit  courts,  and  a  much  larger  number  of  district  courts.  The 
circuit  courts  ranked  higher  than  the  district  courts,  and  had  appellate 
jurisdiction  in  some  cases  coming  up  from  the  district  courts,  but  they 
exercised  original  jurisdiction  also,  and  the  differentiation  between 
the  circuit  courts  and  the  district  courts  was  often  confused.  There 
were  certain  types  of  cases  in  each  of  the  courts  from  which  there  was 
no  right  of  appeal  at  all.  On  the  other  hand,  in  the  great  mass  of 
cases  there  was  a  right  of  appeal  to  the  Supreme  Court,  even  though 
the  questions  involved  had  no  general  public  importance. 

The  plan  of  reform  proposed  in  the  House  of  Representatives  *  was 
to  transier  to  the  district  courts  all  the  original  jurisdiction  previously 

»  16  Stat.  44.  «•  See  chapter  3. 

41 18  Stat.  470.  For  an  impoitant  application  of  the  statute,  see  Pacific  Raihoad 
Removal  Cases,  115  U.S.  1  (1885).  For  discussion  of  the  business  of  the  federal  court 
during  the  period,  see  Felix  Frankfurter  and  James  M.  Land  is,  The  Business  of  tht 
Supreme  Court:  A  Study  in  the  Federal  Judicial  System  (1927),  chapter  II. 

"Howe  Report  No.  1295,  51st  Cong.,  1st  sess. 
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exercised  by  the  circuit  courts  and  to  transform  the  circuit  courts  into 
appellate  tribunals,  adding  two  judges  to  each  of  them  for  the  pur- 
pose. A  right  of  appeal  was  to  be  given  from  the  district  courts  to 
the  circuit  courts  in  minor  cases  in  which  there  had  hitherto  been  no 
right  of  appeal,  and  also  in  a  great  mass  of  cases  in  which  the  Supreme 
Court  had  hitherto  had  appellate  jurisdiction.  In  large  numbers  ol 
cases  involving  no  important  federal  questions  the  decisions  of  the 
circuit  courts  were  to  be  final,  no  access  at  all  to  the  Supreme  Court 
being  given.  The  Supreme  Court  justices  were  to  be  relieved  of  the 
circuit-riding  requirement.  By  these  arrangements  the  burden  of 
Supreme  Court  activities  was  to  be  so  reduced  as  to  enable  the  Court 
to  keep  up  with  its  docket. 

The  bill  passed  the  House  of  Representatives,  but  met  severe 
3j/position  in  the  Senate.  A  Senate  minority  objected  to  the  curtail- 
ment of  access  to  the  Supreme  Court,  contending  that  the  work  of  the 
Court  could  be  speeded  by  dividing  it,  as  was  done  in  a  number  of 
state  courts,  so  that  it  might  hear  cases  in  sections."  The  Court  was 
never  sympathetic  with  the  idea  of  deciding  cases  in  division,  and  no 
such  arrangement  was  made.  The  friends  of  the  circuit-court  system 
as  it  then  existed,  however,  succeeded  in  preventing  its  abolition.  It 
remained  in  operation,  and  an  additional  circuit  judge  was  provided 
for  each  circuit.  To  perform  the  function  originally  planned  for  the 
circuit  courts  in  the  House  bill  a  circuit  court  of  appeals  of  three 
judges  was  created  in  each  circuit.  The  original  plan  was  carried 
out  to  cut  off  appeals  from  these  courts  to  the  Supreme  Court  in  a 
great  mass  of  cases  not  generally  important  except  to  the  litigating 
parties.  The  statute  as  enacted  provided  that  the  Supreme  Court 
justices  and  circuit  and  district  judges  should  be  competent  to  sit  as 
judges  of  the  circuit  courts  of  appeals  within  their  respective  circuits, 
but  the  Supreme  Court  justices  were  not  actually  required  to  par- 
ticipate. With  the  enactment  of  this  measure,  dated  March  3,  1891," 
the  court  work  of  the  Supreme  Court  justices  in  the  circuits  to  which 
they  continued  to  be  assigned  came  virtually  to  an  end. 

Criticism  of  the  Supreme  Court  during  the  period  was  not  limited 
to  charges  of  delay  or  mediocrity  or  failure  of  the  justices  to  resign 
after  their  period  of  usefulness  had  expired.  The  justices  were  ac- 

a  Senate  Report  No.  1571,  51st  Cong.,  1st  sess. 

"26  Stat.  826.  In  1911,  the  circuit  courts  were  abolished  (36  Stat.  1167).  Since  thai 
time  the  federal  judicial  hierarchy  has  consisted  of  the  Supreme  Court,  the  ciiruit 
courts  of  appeals,  and  the  district  courts.  For  further  discussion  see  chapters  24  and  3J, 
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cused  of  improper  intervention  in  politics,  and  of  using  the  Court  a0 
a  means  of  injecting  their  own  social  and  economic  views  into  the 
laws  of  the  land.  The  legal-tender  cases  provided  outstanding  illus- 
trations. The  faithfulness  with  which  the  Supreme  Court  members 
of  the  electoral  commission  voted  in  terms  of  their  party  alignment 
emphasized  the  fact  that  they  acted  as  partisans  rather  than  as 
judicious  statesmen.  The  income-tax  cases  of  1895  and  the  sugar- 
trust  case  and  the  Debs  labor-injunction  case  of  that  year  emphasized 
the  alignment  of  the  Court  with  the  more  conservative  interests  of  the 
country.  It  was  viewed,  not  as  an  unbiased  tribunal,  but  as  an  instru- 
ment of  conservative  interests  to  be  used  in  opposition  to  reforms 
demanded  by  the  masses  of  the  people.  The  Insular  Cases  demon- 
strated the  efforts  of  particular  justices  to  develop  in  terms  of  their 
own  conceptions  trends  in  the  law  not  clearly  derived  from  the  Con- 
stitution. Decisions  of  this  kind  prepared  the  ground  for  criticism 
of  the  Court  during  the  ensuing  decade,  and  for  demands  that  justices 
be  more  carefully  selected  and  for  limiting  development  of  judge- 
made  law. 

The  Court  incurred  additional  criticism  by  its  broad  interpretation 
of  certain  provisions  of  the  Constitution  with  the  effect  of  curbing 
the  extent  of  state  and  federal  legislation.  The  doctrine  of  liberty  of 
contract,  as  something  protected  by  the  due-process  clauses  of  the  Fifth 
and  Fourteenth  Amendments,  was  injected  into  constitutional  law  to 
prevent  governmental  interference  with  property  of  various  kinds, 
particularly  in  relations  between  employers  and  employees.  The 
concept  of  due  process  of  law  was  expanded  to  restrict  substantive 
legislation  as  well  as  the  items  of  procedure  to  which  it  had  been  in 
earlier  years  held  to  apply.**  After  the  turn  of  the  century,  due 
process  of  law  flowered  out  in  all  directions,  laying  a  protective  cover- 
ing over  matters  not  subject  to  governmental  interference  in  a  regime 
of  laissez-faire.  By  1900,  judges  talked  but  infrequently  of  natural 
law  and  natural  rights  as  bases  for  judicial  decisions.  Examinations 
of  large  numbers  of  opinions,  however,  demonstrate  the  fact  that  "due 
process  of  law'1  had  been  substituted  for  the  older  terminology  as  a 
means  of  translating  the  fundamental-law  concepts  of  the  judges  intc 
the  supreme  law  of  the  land.  To  use  one  of  many  examples,  the  rates 
of  common  carriers  fixed  by  government  had  to  be  reasonable  in  order 
to  avoid  the  prohibitions  of  due-process  clauses.  The  judges  them- 
selves were  the  final  authorities  on  the  subject  of  reasonableness 

**For  development  of  the  concept,  see  Rodney  L.  Molt,  Due  Process  of  Law  (1926). 
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Under  the  cover  of  deciding  what  was  reasonable,  they  read  into  their 
decisions  their  own  conceptions  of  the  relations  that  ought  to  exist 
between  government  and  the  enterprises  to  be  controlled. 

Since  the  Constitution  had  been  in  operation  more  than  a  century, 
a  period  wherein  political,  economic,  and  social  conditions  had 
changed  immeasurably  since  the  meeting  of  the  Constitutional  Con- 
vention in  1787,  the  meaning  to  be  found  in  the  Constitution  had  to 
be  determined  by  broad  line*  of  reasoning  rather  than  merely  by  care- 
ful examination  of  the  language  of  the  Constitution.  The  process  of 
reasoning  left  the  Supreme  Court  in  the  position  of  what  has  been 
called  a  continuous  constitutional  convention.  It  could  not  legislate 
positively  and  establish  new  controls  over  the  economic  order,  but,  in 
terms  of  the  conservative  theories  of  justices  opposed  to  radical  gov- 
ernmental interference  with  the  rights  of  property,  it  placed  curbs 
upon  the  activities  of  other  branches  of  the  government. 

Before  the  end  of  the  nineteenth  century,  the  federal  courts  saw 
the  development  of  other  tribunals  also  exercising  powers  which  were 
judicial  in  character.  The  attitude  of  the  courts  toward  the  Inter- 
state Commerce  Commission  has  already  been  mentioned.  A  very 
different  tribunal,  the  Court  of  Claims,  had  been  organized  shortly 
before  the  Civil  War.  Until  1855  Congress  itself  investigated  the 
great  mass  of  claims  against  the  federal  government  and  made  appro- 
priations to  satisfy  those  claims  which  appeared  to  be  valid.  Such 
machinery  was,  however,  cumbersome,  dilatory,  and  subject  to  polit- 
ical influence.  In  1855,  Congress  passed  "An  act  to  establish  a  court 
for  the  investigation  of  claims  against  the  United  States."  4T  The  court 
was  to  hear  and  determine  claims  against  the  United  States  and  make 
reports  to  Congress  for  action  of  that  body.  At  that  stage  it  was 
nothing  more  than  an  advisory  tribunal  organized  to  give  aid  to  Con- 
gress for  the  more  equitable  settlement  of  claims  against  the  govern- 
ment. In  1863,  Congress  seemed  to  make  the  Court  of  Claims  a 
bona-fide  judicial  tribunal  by  giving  it  the  power  to  render  final  judg- 
ments. One  section  of  the  act  provided,  however,  that  no  money 
should  be  paid  out  of  the  Treasury  for  any  claim  passed  upon  by  the 
court  until  after  an  appropiiation  therefor  had  been  estimated  by 
the  Secretary  of  the  Treasury/*  As  a  result  of  this  provision  the 
Supreme  Court  found  the  Court  of  Claims  to  be  still  an  administra- 
tor discussion,  tee  Charlei  Grove  Haines,  The  Revival  of  Natural  Law  Concepts 
(1930). 
*  10  Stat.  612.  12  SUL  765.  TO 
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tive  or  advisory  body  rather  than  an  actual  court,  and  refused  to  heai 
appeals  from  it.4* 

Congress  at  once  repealed  the  limiting  provision,  and  subsequently, 
in  1887,  greatly  broadened  the  jurisdiction  of  the  Court  of  Claims.* 
"By  these  provisions/'  said  the  Supreme  Court  in  later  years,  "it  is 
made  plain  that  the  Court  of  Claims,  originally  nothing  more  than  an 
administrative  or  advisory  body,  was  converted  into  a  court,  in  fact  as 
well  as  in  name,  and  given  jurisdiction  over  controversies  which  were 
susceptible  of  judicial  cognizance/'*1 

The  court  was  classified,  however,  not  as  one  of  the  "constitutional 
courts"  provided  for  by  Article  III  of  the  Constitution,  but  as  a  "legis- 
lative court/'  such  as  the  territorial  courts  discussed  by  Chief  Justice 
Marshall  in  1828."  That  is,  it  was  a  court  organized  by  virtue  of 
legislative  powers  derived  from  other  provisions  of  the  Constitution 
than  those  of  Article  III.  Another  tribunal  of  this  kind,  a  court  of 
private  land  claims,  was  organized  in  1891.M  Others  were  established 
after  the  turn  of  the  century.  As  to  the  performance  of  their  func- 
tions, they  differed  little  from  ordinary  courts  established  pursuant  to 
Article  III.  Their  duties  were  limited  usually  to  special  types  of 
activities;  for  example,  passing  upon  claims  or  upon  appeals  in  techni- 
cal fields  such  as  customs  and  patents.  They  indicated  the  growing 
complexity  of  the  types  of  tasks  to  be  performed  through  the  judicial 
process.84  The  position  of  such  courts  was  little  different  from  that 
of  other  federal  courts  except  for  such  matters  as  the  terms  and 
salaries  of  the  judges.  The  judges  did  not  enjoy  the  constitutional 
guarantee  of  life  tenure;  nor  were  their  salaries  protected  from  reduc- 
tion as  in  the  case  of  salaries  of  judges  employed  under  Article  III. 

The  history  of  the  federal  judiciary  during  the  period  was  one  of 
increasing  complexity  and  growing  power.  It  followed  a  natural  line 
of  growth  along  with  other  governmental  agencies  with  which  its 
operations  were  connected."  It  was  a  powerful  conservative  influ- 
ence, holding  liberal  developments  in  check  until  support  for  them 
had  solidified.  In  spite  of  the  criticism  poured  out  upon  it,  it  could 
look  forward  to  additional  growth  of  power  in  the  decades  ahead. 

"See  Gordon  v.  United  States,  2  Wallace  561,  117  U.S.  698    (1865). 

"24  Stat.  505.  -Williams  v.  United  States,  289  U.S.  553,  565   (1933). 

**Sec  American  Insurance  Co.  v.  356  Bales  of  Cotton,  1  Peters  511    (1828). 

"26  Stat.  854. 

14  Sec  Wilbur  G.  Katz,  "Federal  Legislative  Courts/'  Harvard  Law  Review,  XI  111 
lApril,  1930),  894;  also  in  Selected  Essays  on  Constitutional  Law  (1938),  IV,  1211-1237. 

"For  exercise  of  the  power  of  the  President  to  protect  members  of  the  judiciary  sec 
In  re  Neagle,  135  U.S.  1  (1890).  For  discussion  of  the  background  of  the  cas*  see  Carl 
Brent  Swisher,  Stephen  J.  Field:  Craftsman  of  the  Law,  chapter  XIII. 
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THE  IMPORTANT  CONSTITUTIONAL  ISSUES  of  the  period  between  1900 
and  1909  were  the  issues  of  the  preceding  decade,  magnified  by  the 
conditions  of  business  and  industrial  expansion  and  dramatized  by  the 
energetic  and  picturesque  personality  of  Theodore  Roosevelt.  Most 
of  the  issues  involved  problems  of  government  control  over  corpora- 
tions. Related  problems  were  the  conservation  of  the  natural  re- 
sources of  the  country,  the  preservation  of  public  health,  the  protec- 
tion of  labor,  the  promotion  of  business  enterprise,  and  the  external 
protection  of  the  nation  through  the  building  of  the  Panama  Canal. 
Corporations  had  felt  assured  of  protection  at  the  hands  of  the  admin- 
istration in  power  at  the  turn  of  the  century.  William  McKinley  had 
been  elected  to  the  presidency  in  1896  as  a  high-tariff,  sound-money 
Republican,  in  a  campaign  of  reckless  expenditure  of  money  collected 
by  the  systematic  assessment  of  large  corporations.1  He  was  selected 
in  1900  on  a  platform  reaffirming  the  principles  of  his  administration. 
He  was  a  sincere  and  unimaginative  believer  in  the  order  he  had  been 
chosen  to  preserve. 

Behind  the  promises  of  stability  and  continued  emphasis  on  the 
protection  of  growing  business  and  industrial  enterprise,  however, 
surged  much  of  the  discontent  that  had  given  rise  to  the  Populist 
movement  in  the  preceding  decade.  True,  business  conditions  had 
improved  sufficiently  to  allay  the  worst  of  hard  times,  but  the  Populist 
movement  had  had  a  profound  educational  effect,  and  it  was  obvious 
that,  even  though  the  depression  had  passed,  the  abuses  then  too 
frequently  connected  with  large-scale  corporate  enterprise  still  re- 
mained to  be  curbed.  A  period  of  governmental  readjustment 
awaited  only  a  leader  in  a  position  of  power.  Such  a  leader  came  into 
power  in  the  autumn  of  1901  through  the  assassination  of  President 
McKinley  and  the  succession  of  Theodore  Roosevelt. 

'Earl  R.  Sikcs.  State  And  Federal  Corrupt-Practice!  Legation   (1928),  pp.  188  189 
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Even  in  a  constitutional  study,  the  outstanding  characteristic  of 
the  period  from  1901  to  1909  is  the  personality  of  Roosevelt.  As 
opposed  to  McKinley,  who  sought  primarily  to  preserve  political  and 
economic  stability,  Roosevelt  was  a  crusader.  He  demanded  a  "square 
deal"  for  all  the  people.  He  operated  no  less  shrewdly  in  political 
matters  than  McKinley,  but  he  was  by  nature  a  reformer,  intolerant 
of  precedents  and,  at  times,  even  of  law.  With  probably  a  great  deal 
more  fanfare  than  his  achievements  justified,  he  entered  upon  a  varied 
program  of  reforms.  He  carried  forward  plans  for  the  establishment 
of  a  Department  of  Commerce,  for  example,  adding  to  the  plans  vari- 
ations of  his  own  that  would  provide  for  the  use  of  the  department  to 
prevent  abuses  by  corporations.  He  poured  enthusiasm  into  the 
enforcement  of  the  Anti-Trust  Act.  He  supported  amendments  to 
strengthen  the  Interstate  Commerce  Act.  He  advocated  legislation 
to  prevent  the  use  of  corporation  money  in  federal  elections.  He  en- 
gaged in  a  campaign  for  the  conservation  of  natural  resources.  He 
advocated  pure-food  and  drug  legislation,  legislation  for  the  protec- 
tion of  workers,  and  other  reform  measures.  He  was  concerned  about 
the  appointment  to  the  Supreme  Court  of  men  who  would  protect  the 
policies  and  program  in  which  he  believed.  In  re-establishing  the 
presidency  as  a  position  of  genuine  national  leadership,  he  followed 
in  the  footsteps  of  Jefferson,  Jackson,  and  Lincoln,  and  paved  the  way 
for  the  strong  leadership  of  Woodrow  Wilson  and  Franklin  D, 
Roosevelt, 

THE  DEPARTMENT  OF  COMMERCE  AND  LABOR 

The  Department  of  Agriculture  had  been  the  first  executive  depart- 
ment established  to  promote  the  welfare  of  a  particular  interest 
group."  An  agency  with  that  name  had  been  established  in  1862  and 
had  been  given  official  departmental  status  in  1889,  with  a  Secretary 
who  sat  as  a  member  of  the  President's  cabinet.  Labor,  too,  had 
sought  representation.  A  bureau  for  the  collection  of  labor  statistics 
had  been  created  in  the  Interior  Department  in  1884.  The  bureau 
had  been  made  independent  in  1888  with  the  title  of  Department  of 
Labor,  but  it  was  headed  only  by  a  commissioner  and  was  really  little 
more  than  an  independent  bureau  with  power  to  assemble  and  pub- 
lish facts  on  matters  of  interest  to  labor.  Labor  was  eager  for  cabinet 
representation.  In  connection  with  debates  on  agriculture  and  labor 
representation,  the  establishment  of  a  Department  of  Industries  had 

•lee  chapter  17. 
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been  proposed,  to  give  representation  to  the  whole  field  of  commerce 
as  well  as  to  agriculture  and  labor.  Commercial  interests  continued 
to  lobby  for  the  establishment  of  a  department  to  represent  them. 

The  Democratic  platform  for  1900  recommended  the  creation  of  a 
full-fledged  Department  of  Labor,  to  uplift  the  workingman  as  the 
cornerstone  of  the  prosperity  of  the  country.1  The  Republican  plat- 
form, while  not  mentioning  a  labor  department,  contained  this 
plank:  "In  the  interest  of  our  expanding  commerce  we  recommend 
that  Congress  create  a  Department  of  Commerce  and  Industries,  in 
the  charge  of  a  Secretary  with  a  seat  in  the  cabinet."  *  The  Senate 
began  consideration  of  the  establishment  of  such  a  department  while 
McKinley  was  still  in  office.  Roosevelt  supported  the  project  in  his 
first  annual  message.  It  should  be  the  province  of  a  Secretary  of  Com- 
merce and  Industries,  he  declared,  to  deal  with  commerce  in  its  broad- 
est sense,  including,  among  other  things,  whatever  concerned  labor, 
and  all  matters  affecting  the  great  business  corporations  and  the  mer- 
chant marine/  In  his  annual  message  of  1902  he  renewed  his  recom- 
mendation in  the  following  language: 

The  rapid  multiplication  of  questions  affecting  labor  and  capital, 
the  growth  and  complexity  of  the  organizations  through  which  both 
labor  and  capital  now  find  expression,  the  steady  tendency  toward 
the  employment  of  capital  in  huge  corporations,  and  the  wonderful 
strides  of  this  country  toward  leadership  in  the  international  business 
world  justify  an  urgent  demand  for  the  creation  of  such  a  position. 
Substantially  all  the  leading  commercial  bodies  in  this  country  have 
united  in  requesting  its  creation.  It  is  desirable  that  some  such 
measure  as  that  which  has  already  passed  the  Seriate  be  enacted  into 
law.  The  creation  of  such  a  department  would  in  itself  be  an  ad- 
vance toward  dealing  with  and  exercising  supervision  over  the  whole 
subject  of  the  great  corporations  doing  an  interstate  business;  and 
with  this  end  in  view,  the  Congress  should  endow  the  department 
with  large  powers,  which  could  be  increased  as  experiehce  might 
show  the  need.* 

It  was  proposed  to  incorporate  the  existing  Department  of  Labor  in 
the  new  Department  of  Commerce,  without  recognition  of  the  labor 
interest  except  for  the  continuance  of  a  labor  bureau  to  perform  the 

•Kirk  H.  Porter,  National  Party  Platform*  (1928),  p.  215;  Thomas  Hudson  McKcc, 
The  National  Conventions  and  Platforms  of  All  Political  Parties,  1789  to  1900  (1900), 
£.  S37. 

*  Porter,  op.  cit.,  p.  2SS;  McKcc,  op.  cit.f  p.  345. 

•  Messages  and  Papers  of  the  Presidents,  XIV,  6649.  •  Ibid.,  pp.  6716-6717. 
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functions  already  being  performed.  Labor  groups  objected  to  being 
submerged  in  a  commercial  organization.  After  prolonged  conflict, 
a  compromise  was  worked  out  by  which  the  new  agency  was  given  the 
title  of  Department  of  Commerce  and  Labor. 

Another  difficulty  in  the  way  of  the  enactment  of  the  measure  was 
the  fact  that  the  President  and  some  members  of  Congress  viewed  the 
proposed  department,  not  merely  as  an  agency  for  promoting  com- 
mercial enterprise,  but  also  as  a  vehicle  for  bringing  about  publicity 
and  establishing  control  over  recalcitrant  corporations.  To  that  end 
the  bill  as  passed  by  the  House  of  Representatives  provided  for  a 
Bureau  of  Corporations  in  the  proposed  department.  The  commis- 
sioner of  corporations,  as  the  head  of  the  bureau,  was  to  have  power 
to  investigate  the  organization,  conduct,  and  management  of  corpora- 
tions doing  business  in  interstate  commerce.  The  information  ob- 
tained, or  as  much  of  it  as  the  President  might  direct,  was  to  be  made 
public. 

The  Senate,  inspired,  it  is  said,  by  corporation  opposition,  at  first 
refused  to  accept  this  part  of  the  bill.  Roosevelt,  in  support  of  it, 
capitalized  the  public  hostility  to  corporations  and  wealthy  business- 
men by  personalizing  it  in  terms  of  John  D.  Rockefeller.  He  author- 
ized newspapermen  to  write,  without  quoting  him,  that  six  members 
of  the  Senate  had  received  telegrams  from  Rockefeller  saying  he  was 
opposed  to  any  anti-trust  legislation,  that  it  must  be  stopped,  and  that 
his  counsel  would  see  them.  Roosevelt  later  said,  "I  got  the  bill 
through  by  publishing  those  telegrams  and  concentrating  the  public 
attention  on  the  bill/'  The  strategy  was  effective,  even  though,  one 
of  his  biographers T  believes,  Roosevelt  veered  from  the  truth  in  that 
the  telegrams  were  signed,  not  by  Rockefeller,  but  by  a  Standard  Oil 
attorney,  whose  name  would  have  carried  little  weight  with  the  public 
in  comparison  with  the  name  of  Rockefeller.  The  Department  ol 
Commerce  and  Labor  was  established  pursuant  to  an  act  of  February 
14,  1903.' 

The  new  department  concerned  itself  in  the  main  with  promotion 
of  the  welfare  of  the  business  interests  of  the  country,  an  activity 
which  reached  its  peak  in  the  Coolidge  and  Hoover  administrations 
in  the  nineteen-twenties.  The  Bureau  of  Corporations,  established 
within  it,  had  a  measure  of  independence.  It  concerned  itself  pri- 

f  Henry  F.  Pringle,  Theodore  Roosevelt  (1931).  pp.  340-342.    Sec  also  L.  White  Busbey 
Uncle  Joe  Cannon   (1927),  pp.  220-222. 
•32Stat.  825. 
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marily  with  abuses  committed  by  large  corporations.  In  the  appen- 
dix to  his  first  annual  report  the  commissioner  of  corporations  dis- 
cussed the  possibility  of  establishing  federal  control  over  corporations 
doing  interstate  business  by  requiring  them  to  incorporate  under 
federal  law  or  to  secure  from  the  federal  government  a  license  for 
interstate  operations.*  No  such  legislation  was  adopted,  but  the  pro- 
posal has  been  revived  from  time  to  time  down  through  the  years.10 
In  spite  of  opposition  to  its  collection  of  information,  the  Bureau  of 
Corporations  made  and  published  a  number  of  revealing  studies  of 
the  activities  of  corporations.  It  continued  to  function  until  1914, 
when  it  was  merged  in  a  more  powerful  independent  agency,  the 
Federal  Trade  Commission.  It  paved  the  way  for  use  of  the  com- 
merce clause  of  the  Constitution  as  the  basis  for  more  effective 
policing  of  corporate  enterprise. 

THE  HEPBURN  ACT  AND  THE  RAILROADS 

The  Interstate  Commerce  Act  of  1887  had  proved  inadequate  as  a 
means  of  controlling  the  railroads.  As  the  first  experiment  in  taking 
over  vast  regulatory  functions  hitherto  performed  only  by  the  states, 
if  performed  at  all,  it  reflected  a  legislative  attitude  of  caution  and 
uncertainty.  The  original  inadequacy  of  the  act  became  more  pro- 
nounced as  the  courts  narrowed  its  meaning  by  interpretation." 
Roosevelt  advocated  legislation  to  strengthen  the  powers  of  the  Inter- 
state Commerce  Commission.  He  said  in  his  annual  message  of 
December,  1904: 

In  my  judgment  the  most  important  legislative  act  now  needed  as 
regards  the  regulation  of  corporations  is  this  act  to  confer  on  the 
Interstate  Commerce  Commission  the  power  to  revise  rates  and  regu- 
lations, the  revised  rates  to  at  once  go  into  effect,  and  stay  in  effect 
unless  and  until  the  court  of  review  reverses  it." 

From  the  time  of  the  delivery  of  the  message  until  1906,  Congress 
struggled  with  the  enactment  of  a  new  measure.  Opponents  urged 

•See  Report  of  the  Commissioner  of  Corporations,  December,  1904,  House  Doc.  No. 
165,  58th  Cong.,  3d  sess. 

10  For  a  summary  and  bibliography  on  the  subject  see  Report  of  the  Federal  Trade 
Commission,  No.  69  A,  Senate  Doc.  No.  92,  Part  69  A,  70th  Cong.,  1st  sess.  (1934).  See 
also  Final  Report  and  Recommendations  of  the  Temporary  National  Economic  Com- 
mittee. Senate  Doc.  No.  35,  77th  Cong.,  1st  sess.,  pp.  24-29. 

°Sce  chapter  18.  See  also  Carl  McFarland,  Judicial  Control  of  the  Federal  Trad* 
Commission  and  the  Interstate  Commerce  Commission  (1933). 

u  Messages  and  Papers  of  the  Presidents,  XV,  6902. 
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that  Congress  had  no  power  to  regulate  railroad  rates,  and  repeated 
the  argument  that  the  organization  of  the  commission  was  unconsti- 
tutional because  it  ignored  the  principle  of  the  separation  of  powers, 
merging  legislative,  executive,  and  judicial  powers  in  one  agency. 
Legislators  disagreed  over  provisions  for  judicial  review  of  the  pro- 
posed legislation.  Because  of  the  way  in  which  the  courts  had 
whittled  down  the  powers  of  the  commission,  some  friends  of  regula- 
tion sought  to  cut  off  the  right  of  appeal  to  the  courts,  ignoring  the 
fact  that  such  a  procedure  would  doubtless  have  been  held  unconsti- 
tutional. Opponents  of  regulation,  at  the  opposite  extreme,  sought 
to  open  so  wide  the  pathway  to  the  courts  that  the  commission  itself 
would  have  received  little  additional  power. 

The  resulting  measure,  known  as  the  Hepburn  Act,"  was  a  com- 
promise. As  to  judicial  review,  for  example,  it  left  substantial  power 
in  the  commission  without  taking  the  unconstitutional  step  of  deny- 
ing the  right  of  review.  As  to  fixing  rates,  the  statute  did  not 
authorize  the  commission  to  establish  schedules  of  rates  initially,  but 
it  did  authorize  it  not  merely  to  condemn  existing  rates  as  unjust  or 
unreasonable,  but  also  to  substitute  just  and  reasonable  maximum 
rates  for  those  annulled.  The  act  included  also  the  famous  com- 
modities clause,  designed  to  divorce  the  operation  of  railroads  from 
the  operation  of  businesses,  such  as  coal-mining,  which  produced  im- 
portant commodities  for  shipment.14  With  the  enactment  of  these  and 
other  provisions  of  the  Hepburn  Act  began  the  effective  regulation  of 
railroads  by  the  commission.  With  it  began  also  the  accumulation  of 
experience  which  has  led  to  the  establishment  of  other  commissions 
to  exercise  similar  powers  in  other  fields,  bringing  about  an  adjust- 
ment of  the  doctrine  of  the  separation  of  powers  to  the  necessities  of 
our  national  life.11 

M34  Sut.  584. 

uFor  discussion  of  the  clause  and  its  interpretation  tee  I.  L.  Sharfman,  The  Interstate 
Commerce  Commission  (5  vols.,  1931-1937),  1,  42-43. 

MThe  year  1906  saw  the  enactment  o!  another  law  affecting  railroad  operations 
Railroad  employees  were  still  subject  in  many  states  to  the  common-law  fellow  servant 
ind  contributory-negligence  doctiines,  whereby  the  employer  could  not  be  required  to 
compensate  for  injuries  to  an  employee  if  inclined  as  a  result  of  his  own  negligence  or 
that  of  a  fellow  worker.  Labor  representatives  had  agitated  for  many  years  against  the 
application  of  doctrines  they  believed  to  be  obsolete  under  modern  conditions  of  cm 
ploy  men  t  by  great  corporations.  As  a  result*  Congress  passed  an  act  laigely  doing  away 
with  the  operation  of  the  doctrines  on  interstate  railroads.  (34  Stat.  232.)  Two  years 
later,  however,  the  Supreme  Court  held  the  act  unconstitutional,  by  a  vote  of  five  to 
four,  because  it  seemed  to  apply  to  the  employees  of  interstate  lailroads  even  when 
engaged  in  intrastate  business.  (Employers'  Liability  Cases,  207  U.S.  463  [1908].)  Con 
grew  clarified  the  act  soon  afterward,  making  it  applicable  only  to  interstate  activities 
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Roosevelt  demanded  some  degree  of  federal  supervision  of  all  cor- 
porations doing  business  in  interstate  commerce.  Me  believed  that 
ultimately  a  law  must  be  enacted  requiring  incoiporation  by  the  fed- 
eral government  of  such  corporations,  and  that  control  must  be  exer- 
cised through  some  such  body  as  the  Bureau  of  Corporations  in  the 
Department  of  Commerce  and  Labor.  Some  combinations  were 
good,  he  contended,  while  others  were  bad.  Discretion  must  be  used 
in  law  enforcement.  He  remarked  in  1901,  "Much  of  the  legislation 
directed  at  the  trusts  would  have  been  exceedingly  mischievous  had 
it  not  also  been  entirely  ineffective."  "  He  remarked  in  1908,  "The 
anti-trust  law,  though  it  worked  some  good,  because  anything  is  bet- 
ter than  anarchy  and  complete  absence  of  regulation,  nevertheless  has 
proved  in  many  respects  not  merely  inadequate  but  mischievous."  " 

Until  1903  the  Department  of  Justice  lacked  adequate  funds  for 
enforcement  of  the  Anti-Trust  Act.  In  that  year  an  appropriation  of 
five  hundred  thousand  dollars  was  made  for  the  enforcement  of  this 
statute  and  the  Interstate  Commerce  Act,1*  and  the  office  of  assistant 
to  the  Attorney  General  was  established  to  handle  anti-trust  work."  A 
measure  was  enacted  to  avoid  court  delay  in  cases  brought  under  the 
Interstate  Commerce  and  Anti-Trust  Acts  by  providing  that  equity 
cases  in  which  the  United  States  was  the  complainant  might  be  ad- 
vanced ahead  of  other  cases.  Such  cases  were  to  be  heard,  not  before 
individual  judges,  but  before  courts  of  three  judges.* 

Because  of  Roosevelt's  conviction  that  not  all  combinations  in  re- 
straint of  trade  were  bad,  and  apparently  also  because  of  his  unwill- 
ingness at  times  to  stir  up  political  enemies,  relatively  few  anti-trust 
cases  were  instituted  while  he  was  in  office.  The  smallness  of  the 

and  in  this  foim  it  was  subsequently  upheld.  (Second  Employers'  Liability  Cases,  223 
U.S.  1  [1912].) 

Another  step  in  the  enlargement  of  federal  control  was  taken  in  1907  in  the  enact- 
ment of  the  Homs-of-Service  Act  for  railroad  employees.  (34  Stat.  1415.)  It  was 
enacted  to  protect  passengers,  freight,  and  other  employees  fiom  injuries  resulting  from 
fatigue  due  to  employment  over  too  long  a  period.  It  marked  another  advance  in  gov- 
ernment intcrfeience  with  contracts  between  employers  and  employees,  interference  in 
the  interest  of  the  public  making  use  of  a  great  public  utility.  It  suggested  a  line  of 
advance  to  be  employed  in  later  years  in  connection  with  business  not  classified  as  a 
public  utility,  but  so  large  in  scope  and  influence  as  to  make  its  activities  of  concern  to 
the  public.  Foi  discussion  see  the  relevant  portions  of  Robert  E.  Cushman,  The  Inde- 
pendent Regulatory  Commissions  (1941). 

"Messages  and  Papers  of  the  Presidents,  XIV,  6647. 

»lbtd.t  XV.  7192.  "32  Stat.  903-904. 

*  Homer  Ciunmings  and  Carl  McFarland,  Federal  Justice   (1937),  p.  3t9. 

•32  Stat.  823. 
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number  instituted,  however,  was  compensated  for  by  the  spectaculai 
quality  of  some  of  them.  The  outstanding  case  of  the  period  was  the 
suit  brought  to  dissolve  the  Northern  Securities  Company,  a  holding 
company  organized  to  control  a  majority  of  the  stock  of  the  Northern 
Pacific  Railway  Company  and  the  Great  Northern  Railway  Com- 
pany, two  hitherto  competing  lines.  The  case  was  initiated  under 
Roosevelt's  direction  and  was  carried  forward  under  the  pressure  of 
his  enthusiasm.  It  involved  such  prominent  industrialists  and  finan- 
ciers as  J.  Pierpont  Morgan,  James  J.  Hill,  Daniel  S.  Lamont,  and 
George  F.  Baker. 

The  government  won  the  case  and  the  combination  was  ordered 
dissolved,  although  the  vote  in  the  Supreme  Court  was  five  to  four.21 
The  majority  opinion  was  written  by  Justice  Harlan,  who  believed 
that  the  Anti-Trust  Act  prohibited  all  combinations  in  restraint  of 
interstate  trade,  whether  reasonable  or  unreasonable.  In  this  and  in 
former  cases,  he  said,  discussing  the  activities  of  monopolies,  "they 
seek  shelter  behind  the  reserved  rights  of  the  states  and  even  behind 
the  constitutional  guaranty  of  liberty  of  contract.  But  this  Court  has 
heretofore  adjudged  that  the  act  of  Congress  did  not  touch  the  rights 
of  the  states,  and  that  liberty  of  contract  did  not  involve  a  right  to 
deprive  the  public  of  the  advantages  of  free  competition  in  trade  and 
commerce/'  * 

Justice  Brewer,  although  voting  with  the  majority,  deserted  his 
position  in  former  cases  and  aligned  himself  with  those  who  said  that 
only  unreasonable  combinations  were  prohibited  by  the  law.  He 
voted  to  dissolve  the  combination  because  of  his  finding  that  the 
Northern  Securities  combination  was  unreasonable.  Technically, 
therefore,  although  Justice  Harlan  spoke  for  a  majority  of  the  Court 
in  announcing  the  judgment,  he  spoke  for  a  minority  of  four  in  the 
matter  of  doctrine.  Justice  Holmes,  one  of  the  dissenters,  remarked. 
"I  am  happy  to  know  that  only  a  minority  of  my  brethren  adopt  an 
interpretation  of  the  law  which,  in  my  opinion,  would  make  eternal 
the  bellum  omnium  contra  omnes  and  disintegrate  society  so  far  as  it 
could  into  individual  atoms."  *  The  question  of  interpretation  was 
not  yet  formally  settled,  however,  and  some  years  were  to  pass  before 
the  "rule  of  reason"  was  formulated. 

Business  interests  criticized  the  decision,  but  Roosevelt  hailed  it  as 

*  Northern  Secuiities  Co.  v.  United  States,  193  U.S.  406   (1904).  Ibid.,  p.  351. 

*Ibid.,  p.  411.    For  contcmpoi ai y  application  of  the  Sherman  Act  in  a  case  of  lessei 
note  between  piivate  paities  see  Montague  &  Co.  v.  Lowrv,  193  U.S.  38   (1904). 
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evidence  that  great  corporations  could  be  controlled  by  the  govern- 
ment. He  regarded  it  as  a  reversal  of  the  Knight  case,  a  sugar-trust 
case  decided  in  1895,  in  which  the  Supreme  Court  gave  a  narrow  in- 
terpretation to  the  Anti-Trust  Act."  "This  decision  I  caused  to  be 
annulled  by  the  Court  that  had  rendered  it,"  he  said  in  his  autobi- 
ography." Actually  he  claimed  too  much.  Other  cases  had  already 
weakened  the  interpretation  of  the  Knight  case,  but  it  was  not  directly 
overruled  even  by  the  Northern  Securities  case.  Furthermore,  if 
Roosevelt  influenced  the  decision,  he  did  it  otherwise  than  through 
the  appointment  of  new  men  to  the  Court.  He  had  appointed  only 
two  justices  at  the  time  when  the  case  was  decided,  and  one  of  these 
dissented.  The  Roosevelt  contribution  seems  to  have  been  limited 
to  pushing  the  case  with  vigor  and  creating  an  atmosphere  favorable 
for  a  victory. 

Some  of  the  most  anti-social  abuses  of  corporations  were  committed 
by  an  aggregation  of  meat-packers  in  Chicago,  commonly  known  as 
the  beef  trust.  The  government  attacked  the  trust  variously  by  seeking 
to  enjoin  combinations  in  restraint  of  trade  by  criminal  action,  by 
investigation  through  the  Bureau  of  Corporations,  and  by  the  enact- 
ment of  sanitary  regulations.  Justice  Holmes,  although  in  general  a 
sharp  critic  of  the  Anti-Trust  Act,  wrote  the  opinion  of  a  unanimous 
Supreme  Court  in  Swift  and  Company  v.  United  States,88  affirming  the 
issuing  of  an  injunction.  He  gave  significant  breadth  to  the  com- 
merce clause.  He  said: 

Commerce  among  the  states  is  not  a  technical  legal  conception,  but 
a  practical  one,  drawn  from  the  course  of  business.  When  cattle  are 
sent  for  sale  from  a  place  in  one  state,  with  the  expectation  that  they 
will  end  their  transit,  after  purchase,  in  another,  and  when  in  effect 
they  do  so,  with  only  the  interruption  necessary  to  find  a  purchaser  at 
the  stockyards,  and  when  this  is  a  typical,  constantly  recurring  course, 
the  current  thus  existing  is  a  current  of  commerce  among  the  states, 
and  the  purchase  of  the  cattle  is  a  part  and  incident  of  such  com' 
merce." 

The  conception  of  a  "current  of  commerce"  paved  the  way  for  increas- 
ingly broad  interpretations  of  the  subject  in  later  years. 
The  attempt  to  secure  criminal  convictions  of  individual  offenden 

14  United  States  v.  E.  C.  Knight  Co.,  156  U.S.  I  (1895).    See  chapter  19. 
•Theodore  Roosevelt,  Autobiography  (1913),  p.  465. 
* 196  U.S.  375   (1905).    See  also  Kelley  v.  Rhoacis,  188  U.S.  1    (1903). 
"Ibid.,  pp.   398-399. 
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met  an  insuperable  obstruction  from  an  unexpected  source.  Thf 
Bureau  of  Corporations  had  investigated  the  beef  trust,  requiring  a 
number  of  important  witnesses  to  testify  under  a  law  which  gave  them 
immunity  from  prosecution  for  the  offenses  disclosed  by  their  testi- 
mony. The  federal  district  court  in  Chicago  reached  the  conclusion 
that  the  giving  ot  testimony  for  the  bureau  conferred  immunity  from 
punishment  under  the  anti-trust  law.*  The  immunity  was  given  to 
individuals  and  not  to  the  corporations  they  served,  but  criminal 
action  against  a  corporation  was  not  likely  to  be  highly  effective  in 
preventing  future  misconduct.  The  Attorney  General  of  the  United 
States,  in  a  vein  of  irony,  predicted  that  Washington  would  soon  be 
come  a  great  watering  place  for  wealthy  men  eager  to  give  informa- 
tion to  the  government  concerning  their  doings  in  order  to  obtain 
immunity  from  punishment  —  to  take  "immunity  baths/'  He  could 
imagine  Swift,  Armour,  and  others  gathering  there  and  saying,  "Good 
morning,  Brother  Rockefeller,  have  you  had  your  immunity  bath 
this  morning?"  "  Fortunately,  the  immunity-bath  privilege  was  not 
carried  as  far  as  the  Attorney  General  predicted,10  but  it  had  the  effect 
of  giving  immediate  protection  to  the  principal  individuals  in  the 
beef  trust. 

While  the  Department  of  Justice  was  struggling  with  anti-trust 
cases  involving  the  beef  trust,  Upton  Sinclair  was  gathering  informa- 
tion for  his  novel,  The  Jungle,  in  which  he  described  the  utterly  filthy 
condition  of  the  great  packing  houses  in  Chicago.  Roosevelt  saw  the 
book  in  manuscript  and  immediately  appointed  men  to  investigate 
the  facts.*1  The  disclosures  moved  Roosevelt  to  horrified  action.*2  In 
1906,  his  friend  Senator  Albert  J.  Beveridge  introduced  and  secured 
the  adoption  of  a  meat-inspection  bill  in  the  face  of  the  opposition  of 
a  powerful  lobby  of  packers  and  cattlemen.  It  constituted  in  effect 
drastic  police-power  legislation,  based  on  the  commerce  clause  of  the 
Constitution." 

The  dramatic  disclosure  of  unhealthful  conditions  in  the  stockyards 

"  United  States  v.  Armour  &  Co.,  142  Fed.  808   (1906). 

"New  York  World,  March  21,  1906.    See  Curamings  and  McFarland,  op.  cit.,  p.  335. 

"On  the  subject  of  constitutional  immunity  fiom  compulsory  self-incrimination  the 
Supreme  Court  in  1908  decided  the  important  case  of  Twining  v.  New  Jersey,  211  U.S. 
78.  The  Court,  with  only  Justice  Harlan  dissenting,  held  that  exemption  in  the  state? 
from  the  necessity  of  giving  testimony  resulting  in  self-incrimination  was  not  among  the 
privileges  and  immunities  of  United  States  citizenship  guaranteed  by  the  Fouiteenth 
Amendment,  nor  was  the  requiiement  of  such  testimony  a  denial  of  due  process  of  law 

*  Claude  G.  Bowers,  Beveridge  and  the  Progressive  Era  (1932),  p.  228. 

"  Henry  F.  Pringle,  op.  cit.,  p.  428.  "  54  Stmt.  674. 
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gave  final  impetus  to  the  enactment  of  another  measure  that  had 
been  long  pending.  Commonly  known  as  the  Pure-Food  and  Drug 
Act,  it  was  formally  labeled  "An  act  for  preventing  the  manufacture, 
sale,  or  transportation  of  adulterated  or  misbranded  or  poisonous  01 
deleterious  foods,  drugs,  medicines,  and  liquors,  and  for  regulating 
traffic  therein,  and  for  other  purposes."  **  These  statutes  marked  the 
entrance  of  the  federal  government  into  the  broad  field  of  national 
health  protection.  They  took  their  places  beside  the  Interstate  Com- 
merce Act,  the  Sherman  Anti-Trust  Act,  and  other  measures  extend- 
ing the  power  of  the  federal  government  to  the  protection  ot  the  pub- 
lic welfare  in  matters  over  which  the  states,  for  various  reasons,  were 
unable  to  exercise  adequate  control. 

Against  the  Standard  Oil  Company,  long  the  outstanding  example 
of  a  ruthless  and  undisciplined  monopoly,  no  anti-trust  action  was 
completed  during  the  period  of  the  Roosevelt  administration.  A  case 
was  tried  under  the  Elkins  Act  of  1903,"  an  amendment  to  the  Inter- 
state Commerce  Act  intended  to  put  an  end  to  the  abuse  of  railroad 
lebates.  Judge  K.  M.  Landis,  sitting  in  a  federal  district  court  in 
Chicago,  won  notoriety  by  fining  the  company  the  tremendous  sum 
of  $29,240,000,*  but  the  circuit  court  of  appeals  revcised  the  decision." 
Roosevelt  wiote  to  his  Attorney  General  concerning  the  action  of  the 
latter  court: 

I  feel  pretty  ugly  over  that  decision.  The  reduction  of  the  fine 
would  have  been  all  right,  but  the  action  of  the  court  amounts  pre- 
cisely and  exactly  to  saying  that  the  biggest  criminals  in  this  country 
should  be  shielded  and  the  law  of  Congress  nullified  and  that  it 
should  be  done  in  the  most  adroit  and  meanest  of  ways;  that  is,  that 
it  should  be  done  by  so  deciding  that  the  law  becomes  really  in- 
effective instead  of  declaring  it  unconstitutional. 

CONSERVATION  OF  NATURAL  RESOURCES 

The  period  around  the  turn  of  the  century  witnessed  a  change  in 
attitude  on  the  part  of  the  people  and  of  the  government  toward 
natural  resources.  The  traditional  boast  of  the  nation's  spokesmen 

*  34  Stat.  768. 
M32  Stat.  847. 

*  United  States  v.  Standard  Oil  Co.  of  Indiana,  155  Fed.  305   (1907). 
w  Standard  Oil  Co.  of  Indiana  v.  United  States,  164  Fed,  376   (1908). 
"Roosevelt  to  Charles  J.  Bonaparte,  July  25,  1908,  Peisonal  Letter  Book    Rooscvdl 

Papers,  Ubiary  of  Congress. 
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had  been  that  these  resources  were  inexhaustible.  If  they  were  inex- 
haustible, there  was  no  point  in  attempting  to  conserve  them.  The 
growth  of  the  nation  had  depended,  not  merely  on  the  possession,  but 
on  the  development,  of  resources.  If  the  development  of  some  de- 
pended upon  the  destruction  of  others  —  if,  for  example,  the  destruc- 
tion of  forests  was  necessary  to  the  operation  of  farms  —  such  destruc- 
tion was  hailed  as  an  achievement.  The  cutting  and  burning  of 
millions  of  feet  of  timber  was  a  creditable  performance.  The  timber 
had  stood  in  the  way  of  civilization. 

With  the  development  of  the  country,  the  demand  for  various  re- 
sources for  consumption  purposes  increased  rapidly.  Some  business- 
men wastefully  exploited  the  resources.  For  example,  from  areas  of 
the  standing  timber  that  remained,  the  timber  was  removed  without 
reference  to  effect  upon  the  soil  and  upon  watersheds.  Vast  areas  fit 
only  for  the  growth  of  timber  were  wholly  denuded.  The  hitherto 
timber-covered  soil  washed  away  with  storms,  and  drainage  areas  were 
subjected  to  disastrous  floods  because  there  was  no  growth  to  hold  the 
moisture.  It  gradually  became  apparent  that  the  timber  supply  was 
not  inexhaustible  after  all,  and  that  the  mode  of  exploitation  was  pro- 
ducing unconscionable  waste  in  terms  of  the  country  as  a  whole. 
Minerals,  likewise,  began  to  seem  less  than  inexhaustible,  and  their 
appropriation  by  corporations  and  syndicates,  even  if  wholly  within 
the  law,  began  to  stir  deep  resentment.  While  the  masses  of  the 
people  and  the  exploiters  continued  to  assume  that  the  good  of  the 
nation  lay  in  rapid  utilization  of  resources  and  that  a  measure  of  waste 
was  no  cause  for  concern,  a  growing  minority  insisted  on  a  funda- 
mental change  in  attitude.  Hence  arose  a  conflict,  almost  a  moral 
conflict,  between  the  advocates  of  exploitation  and  the  leaders  of  the 
conservation  movement.  In  a  narrow  sense,  the  issue  was  usually  not 
a  constitutional  issue.  In  a  larger  sense,  it  was  definitely  constitu- 
tional, marking  the  beginning  of  a  new  trend  and  new  activities  on 
the  part  of  the  government  which  derived  its  powers  from  the  Con- 
stitution. 

Roosevelt,  while  governor  of  New  York,  had  become  interested  in 
some  aspects  of  conservation.  As  President  he  gave  energetic  sup- 
port to  a  number  of  conservation  measures  and  movements.  He  sup- 
ported the  reclamation  bill,  enacted  by  Congress  in  1902,  setting  aside 
money  from  the  sale  of  public  lands  to  irrigate  and  to  make  habitable 
great  tracts  ot  arid  land  in  the  West."*  Extensive  developments  were 

»32Stat.  388. 
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initiated,  and  in  1908  the  reclamation  service  was  established  in  the 
Department  of  the  Interior  to  carry  on  the  work. 

Roosevelt  showed  immediate  concern  also  about  some  millions  of 
acres  of  timberland,  known  as  forest  reserves,  that  had  been  with- 
drawn from  homestead  entry.  The  purpose  of  the  withdrawal  had 
been  the  permanent  preservation  of  remaining  tracts  of  virgin  forests. 
They  were  in  the  custody  of  the  General  Land  Office  of  the  Depart- 
ment of  the  Interior,  from  which  they  received  little  attention.  "The 
national-forest  idea  ran  counter  to  the  whole  tradition  of  the  Interior 
Department/'  wrote  Gifford  Pinchot,  who,  when  Roosevelt  became 
President,  was  chief  of  the  Bureau  of  Forestry  in  the  Department  of 
Agriculture.  "Bred  into  its  marrow,  bone,  and  fiber  was  the  idea  of 
disposing  of  the  public  lands  to  private  owners.'*  * 

The  Bureau  of  Forestry  was  engaged  mainly  in  the  scientific  study 
of  forestry  and  the  promotion  of  forestry  on  private  lands.  It  had 
nothing  to  do  with  the  nation's  forest  reserves,  which  were  under  the 
control  of  another  department.  The  President  brought  about  a 
measure  of  temporary  co-operation  between  the  two  organi/ations, 
but  urged  that  jurisdiction  over  the  reserves  be  transferred  to  the 
Bureau  of  Forestry.  Publicity  from  timber  scandals  of  the  period 
brought  him  popular  support.  In  1905,  the  forest  reserves,  renamed 
national  forests,  were  transferred  to  a  strengthened  Bureau  of  Fores- 
try, which  in  turn  was  renamed  the  Forest  Service.  Under  the  lead- 
ership of  Gifford  Pinchot  the  Forest  Service  set  about  the  improve- 
ment of  conditions  in  the  national  forests  and  engaged  in  a  campaign 
of  education  which  made  the  people  forest-conscious  and  conserva- 
tion-conscious as  never  before. 

The  setting  aside  of  new  national-forest  areas  provoked  a  great  deal 
of  opposition.  Potential  exploiters  resented  being  barred  from  tim- 
ber lands.  Local  interests  in  the  habit  of  pasturing  livestock  on  the 
public  domain  free  of  charge,  and  excluding  rivals  therefrom,  re- 
sented the  curtailment  of  privileges.  Local  governments,  further- 
more, were  denied  the  revenue,  or  the  prospect  of  revenue,  which 
would  be  available  if  the  resources  were  developed. 

In  1907,  the  opposition  proved  strong  enough  to  secure  the  enact- 
ment of  an  appropriation-bill  rider  prohibiting  the  establishment  of 
new  national  forests  in  six  states  except  with  the  consent  of  Congress. 
Roosevelt  was  opposed  to  the  rider,  but  he  did  not  like  to  veto  the 

40  Gifford  Pinchot,  "How  the  National  Forests  Were  Won,"  American  Forest*  and 
Forest  Life,  October,  1950. 
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appropriation  bill.  He  therefore  postponed  signature  while  per 
sonnM  of  the  Forest  Service  speeded  surveys.  He  issued  proclamations 
setting  aside  some  sixteen  million  acres  of  new  reserves  and  then, 
having  achieved  his  purpose,  signed  the  bill.  Failure  to  issue  the 
proclamations,  he  said  in  a  memorandum  filed  with  his  papers,  would 
have  meant  that  immense  tracts  of  valuable  timber  would  have  fallen 
into  the  hands  of  lumber  syndicates  before  the  consent  of  Congress  to 
the  establishment  of  particular  reserves  could  be  secured.  His  atti- 
tude toward  what  Congress  doubtless  regarded  as  a  high-handed  per- 
formance was  perhaps  well  expressed  in  the  following  comment,  made 
at  an  earlier  date:  "If  there  is  any  human  being  in  this  country  with 
whom  I  do  not  sympathize,  it  is  the  type  of  office  individual  who  has 
a  roll  of  red  tape  in  place  of  a  gizzard."  ** 

Prior  to  this  event,  Roosevelt  had  become  much  concerned  about 
the  rapidity  with  which  coal  lands  in  possession  of  the  government 
were  passing  into  private  hands,  oftentimes  the  hands  of  great  monop- 
oly interests.  The  Attorney  General  was  asked  whether  or  not  coal 
lands  could  be  withdrawn  from  entry  under  the  land  laws  in  the  same 
way  that  timber  lands  rould  be  withdrawn.  His  subordinates  were  of 
the  opinion  that,  while  lands  could  be  withdrawn  for  public  purposes, 
it  was  doubtful  whether  withdrawal  of  coal  lands  for  conservation  con- 
stituted a  public  purpose.  Some  suggested  that  the  right  of  entry 
could  be  suspended  pending  investigation  of  frauds  said  to  have 
occurred,  and  that  during  this  period  permanent  withdrawal  might 
be  authorized  by  Congress.  Perhaps  to  avoid  embarrassing  the  Piesi- 
dent  in  what  he  was  determined  to  do,  the  Attorney  General  failed  to 
submit  an  official  opinion.  Gifford  Pinchot  submitted  an  opinion, 
arguing  confidently  that  the  lands  might  be  permanently  withdrawn. 
Whatever  his  authority,  the  President  withdrew  tome  sixty-eight  mil- 
lion acres  of  coal  lands  in  seven  states,  and  about  eight  million  in 
Alaska.  When  Congress  refused  the  request  to  ratify  this  action,  he 
restored  to  entry  about  two-thirds  of  the  lands  set  aside/2 

The  coal-land  controversy  carried  over  to  make  one  of  the  most 
bitter  struggles  of  the  Taft  administration.  Roosevelt  in  the  mean- 
time withdrew,  not  merely  forest  and  coal  lands,  but  areas  containing 
phosphate  deposits,  areas  within  reclamation  tracts,  and  others  which 
would  protect  watersheds  and  preserve  to  the  government  sites  for 
reservoirs  and  potential  sources  of  electric  power.  He  and  Pinchot 

41  Roosevelt  to  W.  A.  Richards,  April  21,  1904,  Roosevelt  Papers.    See  Gumming*  and 
McFarland,  op.  at ,  p.  387. 
**Cummings  and  McFailand,  op.  cit.,  pp.  889-390. 
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brought  about  the  publication  of  report  after  report  to  spread  the 
gospel  of  conservation.  The  two  men  were  largely  responsible  for  the 
organi?ation  and  activities  of  the  Public  Lands  Commission,  the  In- 
land Waterways  Commission,  the  Conference  of  Governors  of  May, 
1908,  the  National  Conservation  Commission,  the  Joint  Conservation 
Congress  of  December,  1908,  the  North  American  Conservation  Con- 
gress of  February,  1909,  and  the  Commission  on  Country  Life.  In 
every  possible  way  they  sought  to  make  the  country  conservation- 
conscious.  They  succeeded  as  few  men  could  have  succeeded  in  so 
short  a  period.  Never  again  would  the  public  view  with  the  same 
indifference  the  waste  of  natural  resources,  or  the  disposal  of  those 
owned  by  the  government  for  the  benefit  of  monopoly  interests. 

The  Supreme  Court  had  no  occasion  in  this  period  to  pass  directly 
upon  auy  phase  of  the  conservation  program.  It  might  or  might  not 
have  considered  the  program  a  threat  to  the  province  of  the  states. 
Two  decisions  involving  the  powers  of  states  do  show  awareness  of 
the  capacity  of  a  sovereign  state  to  defend  its  resources  for  the  public 
benefit,  as  distinguished  from  the  benefit  of  individual  owners. 
One  case  was  a  suit  by  Georgia  seeking  an  injunction  to  prevent  a 
copper  company  in  Tennessee  from  discharging  fumes  which  threat- 
ened damage  to  forests  and  other  vegetation  in  Georgia.  The  in- 
junction was  issued.  Said  Justice  Holmes  for  the  Court,  "It  is  a  fair 
and  reasonable  demand  on  the  part  of  a  sovereign  that  the  air  over  its 
territory  should  not  be  polluted  on  a  great  scale  by  sulphurous  acid 
gas,  that  the  forests  on  its  mountains  .  .  .  should  not  be  further  de- 
stroyed or  threatened  by  the  act  of  persons  beyond  its  control,  that 
the  crops  and  orchards  on  its  hills  should  not  be  endangered  from  the 
same  source/'  ** 

In  the  second  case  the  Court  upheld  an  injunction  to  prevent  a 
riparian  owner  of  water  in  New  Jersey  from  transporting  it  through 
mains  to  New  York.  The  public  interest  in  the  maintenance  of  the 
rivers  of  a  state,  said  Justice  Holmes,  again  speaking  for  the  Court, 
"is  omnipresent  wherever  there  is  a  state,  and  grows  more  pressing  as 
population  grows.  It  is  fundamental,  and  we  are  of  the  opinion  that 
the  private  property  of  riparian  proprietors  cannot  be  supposed  to 
have  deeper  roots."  "  The  doctrines  expressed  in  these  two  opinions 

*  Georgia  v.  Tennessee  Copper  Co.,  206  U.S.  230,  238  (1907). 

"Hudson  County  Water  Co.  v.  McCarter,  209  U.S.  349,  356  (1908).  For  additional 
discussion  of  lands  and  water  rights  see  Kansas  v.  Colorado,  206  U.S.  46  (1907).  For  a 
case  in  which  the  Supreme  Couit,  Justice  Holmes  dissenting,  denied  that  West  Virginia 
had  a  prior  right  over  other  states  to  natural  gas  produced  in  West  Virginia  see  Pcn» 
ivlvimia  v.  West  Virginia,  262  TJ.S.  553  (1923) 
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were  in  harmony  with  the  doctrines  of  the  conservationists.  In  1910, 
the  Supreme  Court  passed  upon  one  aspect  of  the  conservation  pro- 
gram. It  held  that  the  supervision  of  the  national  forests,  through 
rules  and  regulations  issued  by  the  Department  of  Agriculture,  was 
not  an  unconstitutional  delegation  of  legislative  power.*5 

THE  PENNSYLVANIA  GOAL  STRIKE  OF  1902 

In  various  other  situations  the  Roosevelt  temperament  dominated 
the  course  of  events  and  established  precedents  for  vigorous  leadership 
in  the  presidency.  In  1902,  a  coal  strike  took  place  throughout  the 
anthracite  region  of  Pennsylvania,  under  circumstances  in  which  the 
public  sympathized  generally  with  the  miners.  The  lack  of  coal 
caused  great  inconvenience  in  some  sections,  and  carried  the  threat  of 
political  repercussions.  The  President  was  said  to  have  asked  the 
Attorney  General  to  see  if  the  Anti-Trust  Act  could  be  used  against 
the  combination  of  coal  and  railroad  companies  whose  conduct  had 
forced  the  strike,  and  the  operators,  on  the  other  hand,  were  said  to 
have  been  indignant  at  the  unwillingness  of  the  Attorney  General  to 
bring  an  anti-trust  suit  against  the  miners'  union.46 

The  President  called  John  Mitchell  of  the  miners'  union  and  repre- 
sentatives of  the  operators  to  a  conference  in  Washington.  Mitchell 
agreed  to  the  appointment  of  a  commission  to  pass  upon  the  issues, 
but  the  operators  refused  to  concur.  They  denounced  the  President 
for  negotiating  with  the  miners  and  for  failure  to  use  the  force  of  the 
law  to  settle  the  strike.  Roosevelt,  as  a  last  resort,  contemplated 
asking  the  governor  of  Pennsylvania  to  call  for  federal  troops  to  sup- 
press an  internal  disturbance  —  even  though  there  had  been  little 
violence,  and  none  with  which  the  state  could  not  cope.  Thereupon 
:ie,  the  President,  would  send  Major  General  Schofield  with  federal 
rroops,  with  directions  to  take  over  the  mines  and  run  them/7 

Such  treading  upon  the  fringes  of  the  Constitution  was  averted 
largely  as  a  result  of  a  personal  conference  between  Elihu  Root,  then 
Secretary  of  War,  and  J.  P.  Morgan.  The  operators,  while  refusing 
to  negotiate  with  organized  labor,  agreed  to  leave  settlement  to  a  com- 
mission which  the  President  should  appoint  and  which  should  in- 
clude, with  others,  a  practical  miner,  a  sociologist,  and  a  banker. 
Roosevelt  settled  the  dispute  over  union  representation  by  appoint 

«*  United  States  v.  Grimaud.  220  U.S.  506;  Light  v.  United  States,  220  U.S.  523. 
"  Pr ingle,  op.  cit.,  pp.  264-272. 

4T  Ibid.,  pp.  272-275.  For  the  use  of  federal  troops  to  quell  civil  disorders  ice  Benner.1 
Milton  Rich,  The  Presidents  and  Civil  Disorder  (1941). 


THEODORE  ROOSEVELT  AND  THE  SQUARE  DEAL   517 

ing  a  leading  labor  man  as  "an  eminent  sociologist"!  Negotiations 
brought  the  strike  to  an  end.4*  No  use  of  the  Sherman  Act  was  made 
against  either  the  operators  or  the  miners.4* 

THE  PANAMA  CANAL 

The  tactics  used  in  securing  the  Panama  Canal  concession  likewise 
illustrate  the  daring  and  self-confidence  of  Roosevelt's  leadership. 
He  welcomed,  if  he  did  not  encourage,  a  revolution  which  made  it 
possible  to  get  from  Panama  that  which  Colombia  had  refused  to 
yield.  "I  took  Panama  without  consulting  the  cabinet"  and  "I  took 
the  Canal  Zone  and  let  Congress  debate,"  M  were  probably  overstate- 
ments, as  was  his  assertion  that  he  had  had  a  Supreme  Court  decision 
reversed;  but  they  were  probably  not  highly  erroneous.  He  had  ex- 
pressed privately  the  belief  that  taking  the  territory  was  "certainly 
justified  in  morals,  and  therefore  justified  in  law."  n  The  country  as 
a  whole  was  not  entirely  convinced  that  the  high-handed  methods  had 
been  justified,  however,  and  in  1914,  to  Roosevelt's  indignation  and 
disgust,  Secretary  of  State  Bryan  negotiated  a  treaty  with  Colombia 
offering  an  apology  and  an  indemnity  of  twenty-five  million  dollars 
for  the  secession  of  Panama." 

Roosevelt's  attitude  toward  foreign  affairs  generally  was  in  harmony 
with  the  imperialism  of  the  preceding  decade.  He  ostentatiously  car- 
ried the  "big  stick."  He  dealt  firmly  with  Central  and  South  Ameri- 
can countries.  In  1905,  when  the  Senate  refused  to  approve  a  treaty 
with  Santo  Domingo  whereby  the  collection  of  customs  in  that  coun- 
try was  to  be  taken  over  by  the  United  States,  he  avoided  senatorial 
obstruction  by  an  executive  agreement  to  carry  out  the  same  plan.  In 
doing  so  he  established  incidentally  a  precedent  for  the  use  of  his  suc- 
cessors in  office  when  Senate  co-operation  in  international  negoti- 
ations was  refused.  Roosevelt  himself  made  further  use  of  the 
executive-agi  cement  device  in  1908  through  a  gentleman's  agreement 

"Pringle,  op.  cit.,  pp.  273-278;  Philip  C.  Jessup,  Elihu  Root  (2  vols.,  1938),  I,  271-276; 
Roosevelt,  Autobiography  (1913),  pp.  501-516. 

**  Another  strike  going  on  at  the  same  time,  however,  coupled  with  what  is  known  as 
a  secondary  boycott,  resulted  in  a  private  suit  against  a  labor  union  for  damages  undei 
the  Sherman  Act.  In  that  case,  usually  known  as  the  Danbury  Hatters  case  (Locwe  v. 
Lawlor,  208  U.S.  274  [1908]),  the  Supreme  Court  for  the  first  time,  and  by  a  unanimous 
vote,  held  the  Sherman  Act  applicable  to  labor  combinations.  (For  discussion  of  th« 
case  see  Edward  Bcrman,  Labor  and  the  Sherman  Act  [1930],  pp.  77-87.) 

50  Pringle,  op.  cit.,  p.  330. 

M  Roosevelt  to  Maik  Hanna,  October  5,  1903,  Roosevelt  Papers.  For  a  detailed  aconunl 
see  Pringle,  op.  cit.,  pp.  301  ff. 

"Prince,  op.  cit.,  p.  581.    The  Senate  rejected  the  treatv. 
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with  Japan,  whereby  Japan  was  to  take  responsibility  for  stopping  the 
movement  of  Japanese  laborers  into  the  United  States.  Such  agree 
ments  have  been  assumed  to  be  valid,  but  they  represent  a  measure  ol 
encroachment  upon  the  treaty-making  power.  As  a  matter  ot  fact, 
the  executive  agreement  with  Santo  Domingo,  made  in  1905,  was 
superseded  in  1907  by  a  treaty  embodying  substantially  the  same 
terms. 

THE  SUPREME  COURT 

A  number  of  current  Supreme  Court  decisions  in  impoitant  cases 
resting  on  alignments  of  five  to  four  emphasized  the  tact  that  mafjor 
constitutional  questions  were  settled  oftentimes,  not  by  basic  prin 
ciples,  but  by  a  process  of  counting  heads  on  die  Couit,  the  heads  oi 
members  who  differed  sharply  as  to  what  principles  ought  to  control. 
If  cases  were  to  be  decided  in  this  manner,  the  selection  of  new 
justices  to  fill  vacancies  constituted  a  real  responsibility.  In  the  mat- 
ter of  Supreme  Court  decisions  as  well  as  on  oilier  subjects,  Roosevelt 
had  sublime  confidence  in  his  own  judgment.  He  knew  when  deci- 
sions were  right  and  when  they  were  wrong.  He  was  eager,  therefore, 
to  make  appointments  from  men  who  had  the  "right"  views.  He  had 
the  opportunity  to  fill  three  vacancies,  appointing  Oliver  \Vendell 
Holmes,  Jr.,  in  1902,  William  Rutus  Day  in  1903,  and  William  Henry 
Moody  in  1906. 

In  weighing  the  appointment  of  Holmes,  fie  wrote  a  much-quoted 
letter  in  which  he  considered  a  variety  of  qualifications.  He  men- 
tioned  Holmes's  character,  his  father's  name,  his  umvi  as  a  soldier, 
and  the  prestige  connected  with  his  position  as  Chief  Justice  ot  Massa- 
chusetts. He  mentioned  Holmes's  labor  decisions,  which  were  criti- 
cized by  railroads  and  other  corporations. 

The  ablest  lawyers  and  greatest  judges  are  men  whose  past  has 
naturally  brought  them  into  close  relationship  with  the  wealthiest 
and  most  powerful  clients,  and  I  am  glad  *when  I  can  find  a  judge 
who  has  been  able  to  preserve  his  aloofness  of  mind  so  as  to  keep  1m 
broad  humanity  of  feeling  and  his  sympathy  for  the  class  from  which 
he  has  not  drawn  his  clients.  I  think  it  eminently  tksii  iMe  that  uui 
Supreme  Court  should  show  in  unmistakable  fashion  thru  cniuc 
lympathy  with  all  proper  effort  to  secure  the  most  favorable  possible 
consideration  for  the  men  who  most  need  that  consideration  M 

Roosevelt   to  H.  C.   Lodge,  July   10,    1902,   Selections   from   tht   Coirtspondencc   of 
Theodore  Roosevelt  and  Henry  Cabot  Lodge   (2  vols.,  1925),  I.  517. 
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He  was  concerned,  however,  about  a  speech  by  Holmes  which 
showed  a  lack  of  appreciation  of  John  Marshall.  Marshall,  said 
Roosevelt,  was  a  pauisan  in  the  highest  and  proper  sense,  as  every 
judge  ought  to  be.  He  was  a  "statesman  of  the  national  type." 
Taney,  on  the  other  hand,  belonged  to  and  served  the  wrong  party, 
and  was  "a  curse  to  our  national  life."  Of  the  present  Court  the 
majority  had  rendered  a  great  service  to  mankind  and  to  the  nation 
by  upholding  the  polic  ies  of  President  McKinley  and  the  Republican 
party  in  Congress.  The  minority  had  stood  for  reactionary  folly.* 
He  would  like  to  know  that  Judge  Holmes  was  in  sympathy  with 
''our  views."  * 

Soon  alter  he  took  his  place  on  the  Court,  Holmes  dissented  in  the 
Northern  Securities  case,  which  represented  one  of  Roosevelt's  major 
efforts.  Roosevelt  was  so  offended  that  he  was  said  to  have  contem- 
plated excluding  Holmes  from  the  White  House  thereafter."* 

In  1906,  belore  he  had  finally  decided  on  the  appointment  of 
Moody,  then  his  Attorney  Genera],  Roosevelt  wrote  to  Senator  Lodge 
as  follows:  "Nothing  has  been  so  stiongly  borne  in  on  me  concern- 
ing lawyers  on  the  bench  as  that  the  nominal  politics  ol  the  man  has 
nothing  to  do  with  his  actions  on  the  bench.  His  real  politics  are  all- 
nnpoitant.  .  .  .  J  have  grown  to  feel  most  emphatically  that  the 
Supreme  Couit  is  a  matter  of  too  great  importance  for  me  to  pay  heed 
to  where  a  man  comes  from."  M  He  was  considering  Horace  H. 
Lurton,  of  Tennessee,  whose  appointment  was  desired  by  his  two 
former  associates  on  the  bench,  Taft  and  Day  —  and  whom  Taft  him- 
self appointed  to  the  Supreme  Court  in  1910.  Lurton  was  "right"  on 
the  important  questions  ol  the  day.  He  was  in  closer  touch  with  the 
right  policies  than  even  White,  who  was  wrong  on  corporations.1*  He 
thought  he  might  appoint  Lurton,  nominally  a  Democrat  and  an  ex- 
Confederate  soldier,  to  counterbalance  the  later  appointment  of 
Moody  as  a  second  judge  from  Massachusetts." 

The  appointment,  belore  it  was  finally  awarded,  was  first  offered  to 
Tatt,  who  rejected  it  in  anticipation  of  a  nomination  for  the  presi- 
dency, as  he  had  i ejected  the  appointment  later  given  to  Day  in  order 

M  Refcning  c\  ideally  to  the  Insular  Cases,  discussed  in  the  preceding  chapter. 
M  Roosevelt-Lodge  Cotrcsl^mdcncff  I,  518-519. 

MMaik  A.  I)i  Wolfe  Howe,  cd.f  Holmes-Pollock  Letters:  The  Correspondence  of  Mr 
Justice  Holmes  and  Sir  Frfdeiitk  Pollock,  1874-1932   (2  vols.,  1941),  II,  63-64. 
w  Roosevelt  to  Lodge,  September  4,  1906,  Roosevelt-Lodge  Correspondence,  II,  228. 
"White  had  dissented  in  the  Noithein  Securities  case. 
•  Roosevelt  /  odtre  Correspondence,  II,  228-229. 
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to  complete  his  work  as  governor  of  the  Philippines.**  Lurton  was 
passed  over  for  some  reason,  and  Moody,  who  had  gained  reputation 
through  anti-trust  cases,  was  named. 

The  Roosevelt  influence  on  the  Supreme  Court  through  appoint- 
ments was  doubtless  less  than  he  had  hoped  and  expected.  Moody 
proved  an  able  judge,  but  he  served  less  than  four  years,  and  was  in 
poor  health  during  that  time.  Day  served  nearly  twenty  years,  but  he 
does  not  stand  out  in  the  history  of  the  Court.  Holmes  virtually  be- 
gan his  career  on  the  Court  by  dissenting  in  the  famous  Northern 
Securities  case  which  Roosevelt  had  set  out  to  win.  Furthermore, 
although  it  was  in  Holmes  that  Roosevelt  found  a  great  judge,  per- 
haps the  greatest  teacher  of  law  from  the  bench  ever  to  sit  on  the 
Supreme  Court,  there  is  little  evidence  of  the  effects  of  his  influence 
in  the  early  years  after  his  appointment.  It  was  in  later  yeais,  when 
a  generation  of  followers  had  arisen  and  when  he  had  been  joined  by 
colleagues  who  agreed  with  him  that  "The  Fourteenth  Amendment 
does  not  enact  Mr.  Herbert  Spencer's  Social  Statics/'  w  that  his  leader- 
ship and  influence  became  apparent. 

LABOR  CASES  IN  THE  SUPREME  COURT 

Three  important  labor  cases  illustrate  the  issues  of  property  rights 
and  human  rights  involved  in  the  struggle  between  capital  and  labor 
during  the  period.  They  were  Lochner  v.  New  York/'  decided  in 
1905,  and  Adair  v.  United  States  **  and  Muller  v.  Oregon,**  decided  in 
1908.  The  Lochner  case  showed  the  rigid  conservatism  of  a  majority 
of  the  Court  where  liberty  of  contract  was  involved.  The  case  had  to 
do  with  the  validity  of  a  New  York  statute  limiting  employment  in 
bakeries  to  sixty  hours  a  week  and  ten  hours  a  day.  By  divided  votes 
the  New  York  courts  which  had  passed  upon  the  measure  had  upheld 
it  as  a  legitimate  exercise  of  the  police  power  for  the  purpose  of  pro- 
tecting the  health  of  bakeshop  workers.  The  Supreme  Court,  on  the 
other  hand,  dividing  five  to  four,  held  that  the  act  was  not  a  legitimate 
exercise  of  the  police  power,  and  that  it  interfered  with  the  liberty  of 
contract  protected  by  the  Fourteenth  Amendment. 

In  writing  the  opinion  of  the  Court,  Justice  Peckham  had  to  dis- 
tinguish the  case  of  Holden  v.  Hardy,**  decided  in  1898,  in  which  the 

•  James  Ford  Rhodes,  History  of  the  United  States   (9  vols.,  1892-1922),  IX,  208  211; 
Henry  F.  Pringlc,  Life  and  Times  of  William  Howard  Taft   (2  vols.,  1939),  I,  236,  314. 
«  Lochner  v.  New  York,  198  U.S.  45,  75  (1905). 
198  US.  45.  "208  U.S.  161.  "208  U.S.  412.  « 169  U.S.  566 
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Court  had  upheld  a  Utah  statute  prescribing  an  eight-hour  day  for 
workers  in  underground  mines  and  in  ore  refineries.  The  Court, 
Peckham  and  Brewer  dissenting,  had  recognized  in  that  case  the 
danger  to  health  involved  in  working  long  hours  amid  the  conditions 
of  the  industry.  In  bakeries,  on  the  other  hand,  said  Peckham  in  the 
Lochner  case,  there  was  no  sufficient  danger  flowing  from  long  hours 
of  work  to  justify  special  interference  by  the  legislature.  It  was  not  a 
legitimate  subject  for  the  exercise  of  the  police  power.  There  was 
no  justification  for  interference  with  the  right  of  the  employer  to  hire 
whom  he  would  under  contracts  to  whicli  workers  were  willing  to 
agree,  or  with  the  constitutional  right  of  employees  to  accept  con- 
tracts for  working  long  hours  if  they  saw  fit.  Neither  party  was  under 
any  compulsion.  Both  were  legally  free.  If  there  was  economic 
coercion  of  the  worker  to  accept  whatever  work  he  could  find,  under 
whatever  conditions  the  employer  might  prescribe,  so  that  his  bargain- 
ing power  was  in  effect  unequal,  the  Court  deemed  that  fact  irrele- 
vant. It  handed  down  a  decision  which,  if  scrupulously  followed, 
would  prove  an  effective  barrier  to  future  legislation  in  the  interest 
of  workers. 

The  decision  was  illuminated  by  the  dissenting  opinions  of  Justices 
Harlan  and  Holmes.  Harlan  did  not  attack  the  doctrine  of  liberty  of 
contract  —  upon  which  he  later  rested  his  opinion  in  the  Adair  case. 
Rather,  he  sought  to  produce  evidence  that  working  in  a  bakery,  like 
working  in  a  mine,  was  an  unhealthful  occupation,  so  that  inter- 
ference with  libeity  of  contract  was  justified  to  the  extent  of  limiting 
the  number  of  hours  of  employment.  The  disagreement  of  Justice 
Holmes  was  more  fundamental.  He  said: 

This  case  is  decided  upon  an  economic  theory  which  a  large  part 
of  the  country  does  not  entertain.  ...  I  think  that  the  word  "liberty," 
in  the  Fourteenth  Amendment,  is  perverted  when  it  is  held  to  pre- 
vent the  natural  outcome  of  a  dominant  opinion,  unless  it  can  be 
said  that  a  rational  and  fair  man  necessarily  would  admit  that  the 
statute  proposed  would  infringe  fundamental  principles  as  they  have 
been  understood  by  the  traditions  of  our  people  and  our  law.  It 
does  not  need  research  to  show  that  no  such  sweeping  condemnation 
can  be  passed  upon  the  statute  before  us."* 

In  its  defense  of  laissez-faire  principles  and  of  the  property  rights 
acquired  by  more  prosperous  groups,  the  Lochner  decision  is  to  be 
classified  with  income-tax,  labor-injunction,  and  anti-trust  decisions 

*  Lochner  v.  New  York,  198  U.S.  45,  75,  76. 
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of  the  middle  of  the  preceding  decade.  As  an  obstruction  to  legisla 
tion  for  the  betterment  of  the  conditions  of  labor,  it  marked  the 
judicial  outpost  for  many  years  to  come. 

The  other  two  cases  mentioned  were  related  to  the  Lochner  case  in 
different  ways.  The  Adair  case  reflected  much  the  same  conservative 
attitude  toward  interference  with  contracts  between  employers  and 
employees.  The  Muller  case  marked  a  limitation  of  the  principles 
presented  in  the  Lochner  case.  The  Adair  case  had  to  do  with  the 
constitutionality  of  a  provision  in  the  Erdman  Act  of  1898.*7  The 
act,  passed  as  a  result  of  the  Pullman  strike  and  other  labor  disputes 
of  the  period,  was  an  attempt  to  provide  for  the  arbitiation  of  labor 
disputes  involving  railroad  employees.  To  insure  the  right  of  work- 
ers to  resort  to  labor  unions  as  bargaining  units,  the  act  prohibited 
what  were  commonly  called  "yellow-dog"  contracts.  That  is,  it  for- 
bade railroads  to  require  as  a  condition  of  employment  an  agreement 
not  to  join  a  labor  union  and  forbade  discrimination  against  union 
employees  and  threats  of  loss  of  employment  because  of  union  mem- 
bership. The  case  arose  when  an  employee  was  discharged  for  mem- 
bership in  the  Order  of  Locomotive  Firemen. 

The  federal  district  judge  not  only  considered  the  section  men 
tioned,  dealing  with  so-called  "yellow-dog"  contracts,  but  studied  the 
statute  as  a  whole.  It  had  been  known  in  Congress  as  a  voluntary 
arbitration  bill.  Its  purpose  had  been  to  provide  for  the  settlement 
of  labor  disputes  by  negotiations  with  the  contending  parties,  labor 
being  represented  by  its  own  organization.  The  provisions  calculated 
to  prevent  discrimination  against  union  employees  were  included  in 
order  that  labor  might  have  responsible  representation  of  its  own 
choosing.  The  judge  found  that  the  statute  was  given  unity  by  an 
idea.  "That  idea  is  a  common  purpose,  and  that  common  purpose 
an  avoidance  of  an  interruption  to  interstate  commerce  arising  from 
a  resort  by  employees  to  strikes,  lock-outs  [sic],  or  boycotts,  to  ledress 
their  real  or  fancied  wrongs."  w  He  found  the  statute  constitutional 
as  a  legitimate  exercise  of  the  commerce  power. 

The  Supreme  Court,  on  the  other  hand,  showed  less  understanding 
of  the  problem  as  a  whole.  It  approached  the  subject  narrowly.  By 
a  vote  of  six  to  two  it  held  the  provision  in  question  to  be  unconstitu- 
tional. Its  grounds  were  that  the  restrictions  on  the  making  of  labor 
contracts  interfered  with  the  liberty  of  contract  protected  by  the  due 
process  clause  of  the  Fifth  Amendment  and  that  such  labor  contract* 

"SO  SUI.  424.  "United  States  v,  Adair,  152  Fed.  737,  742  (1907). 
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were  not  sufficiently  a  part  of  interstate  commerce  to  justify  regulation 
by  the  federal  government  on  the  basis  of  the  commerce  clause.  As 
to  the  application  of  the  Fifth  Amendment,  Justice  Harlan,  speaking 
for  the  Court,  found  the  provision  of  the  statute 

an  invasion  of  the  personal  liberty,  as  well  as  of  the  right  of  property, 
guaranteed  by  that  amendment.  Such  liberty  and  right  embrace  the 
right  to  make  contracts  for  the  purchase  of  the  labor  of  others,  and 
equally  the  right  to  make  contracts  for  the  sale  of  one's  own  labor; 
each  right,  however,  being  subject  to  the  fundamental  condition  that 
no  contract,  whatever  its  subject  matter,  can  be  sustained  which  the 
law,  upon  reasonable  grounds,  forbids  as  inconsistent  with  the  public 
interests,  or  as  hurtful  to  the  public  order,  or  as  detrimental  to  the 
common  good.** 

As  to  interstate  commerce,  "what  possible  legal  or  logical  connec- 
tion is  there  between  an  employee's  membership  in  a  labor  organiza- 
tion and  the  carrying  on  of  interstate  commerce?"  asked  the  justice  — 
somewhat  naively,  it  now  seems,  in  the  light  of  decisions  of  later  years. 
"Such  relation  to  a  labor  organization  cannot  have,  in  itself  and  in  the 
eye  of  the  law,  any  bearing  upon  the  commerce  with  which  the  em- 
ployee is  connected  by  his  labor  and  services/'  TO  He  held  that  there 
was  no  relation  suflicient  to  justify  the  statute.  Yet  the  district  court 
had  found  such  a  relation  by  viewing  the  statute  as  a  whole,  and 
Justice  Me  Kenna  did  so,  in  a  dissenting  opinion. 

Justice  Holmes,  dissenting,  remarked  that  he  would  think  the  rela- 
tion of  unions  to  interstate  commerce  at  least  as  close  as  safety 
couplers  on  railroad  cars  and  as  the  liability  of  master  to  servant  — • 
matters  which  it  was  admitted  Congress  might  regulate.  He  sup- 
posed it  would  hardly  be  denied  that  some  relations  of  railroads  with 
unions  were  closely  enough  connected  with  interstate  commerce  to 
justify  regulation  by  Congress,  and  he  thought  this  statute  fell  within 
that  class.  As  for  liberty  of  contract,  he  thought  that  the  Court  had 
already  stretched  to  its  extreme  the  right  to  make  contracts  at  will, 
which  had  been  derived  from  the  word  "liberty"  in  the  amendments 
to  the  Constitution." 

For  many  years  the  decision  stood  in  the  way  of  legislation  cal- 
culated to  prevent  labor  strife  by  protecting  the  right  of  labor  to 
unionize  for  negotiations  with  employers.  More  generally,  it  indi- 
cated the  great  caution  with  which  federal  and  state  governments 
must  move  in  any  attempt  to  adjust  the  constitutional  system  to  the 

••208  U.S.  172.  »Ibid.,  p.  178.  nlbid.t  pp.  190-191. 
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conditions  of  an  increasingly  complex  industrial  civilization/1  It 
showed  that  the  Supreme  Court  of  1908  was  not  essentially  different 
in  its  philosophy  from  the  Court  of  1905  and  of  the  preceding  decade. 
The  Muller  case,  likewise  decided  in  1908,  resembled  the  Lochnei 
case  of  1905  in  that  it  prescribed  maximum  hours  of  employment.  It 
dealt,  not  with  men  employed  in  bakeshops,  however,  but  with 
women  employed  in  laundries.  The  difference  as  to  sex  proved  bask 
in  the  decision  of  the  case.  The  opinion  of  the  Court  was  written  by 
Justice  Brewer,  a  firm  believer  in  laissez-faire  doctrines.  Louis  D. 
Brandeis,  counsel  for  the  state,  had  submitted  an  unusual  brief  illus- 
trating the  fact  that  the  effect  of  hard  labor  upon  the  physique  of 
women  was  peculiarly  injurious  and,  through  its  effect  upon  mothers, 
was  a  menace  to  the  race  as  a  whole.  Justice  Brewer  paid  tribute  to 
this  presentation.  There  was  little  or  no  discussion  of  the  constitu- 
tional question  involved  therein,  he  said;  yet  the  materials  were  sig- 
nificant of  a  widespread  belief  that  woman's  physique  and  the  func- 
tions she  performed  in  consequence  thereof  justified  special  legisla 
tion  restricting  or  qualifying  the  conditions  under  which  she  should 
be  permitted  to  toil.  He  continued: 

Constitutional  questions,  it  is  true,  are  not  settled  by  even  a  con- 
sensus of  present  public  opinion,  for  it  is  the  peculiar  value  of  a  written 
constitution  that  it  places  in  unchanging  form  limitations  upon  legis 
lative  action,  and  thus  gives  a  permanence  and  stability  to  populai 
government  which  otherwise  would  be  lacking.  At  the  same  time, 
when  a  question  of  fact  is  debated  and  debatable,  and  the  extent  to 
which  a  special  constitutional  limitation  goes  is  affected  by  the  truth 
in  respect  to  that  fact,  a  widespread  and  long-continued  belief  con- 
cerning it  is  worthy  of  consideration.  We  take  judicial  cognizance 
of  all  matters  of  general  knowledge/1 

Having  recognized  the  need  for  the  legislation,  he  held  that  it  did  not 
infringe  the  liberty  of  contract  guaranteed  by  the  Fourteenth  Amend- 
ment 

In  deciding  the  Muller  case,  Justice  Brewer  made  it  clear  that  the 
Lochner  decision  was  not  being  questioned.  Yet  for  some  years  there- 
after it  was  the  philosophy  ot  the  Muller  case,  supported  by  factual 
briefs  of  the  type  presented  by  Brandeis,  the  so-called  Brandeis  brief, 
that  stood  out  in  decisions  having  to  do  with  hours  and  wages  of  labor. 

"Sec  for  example  Coppage  v.  Kangas,  236  U.S.  1    (1915),  in  which  the  Supreme  Couri 
held  unconstitutional  a  state  law  prohibiting  "yellow-do<r"  contracts. 
"208  U.S.  420-491 
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In  the  period  of  the  "return  to  normalcy"  after  the  World  War,  how- 
ever, the  Lochner  decision  again  became  dominant,14  after  some  mem- 
bers of  the  Court  had  assumed  that  it  had  been  overruled  sub  silentio. 

JUDICIAL  VARIETY 

Many  Supreme  Court  decisions  handed  down  within  a  given  period 
have  no  necessary  relationships  to  each  other,  but  are  nevertheless  im- 
portant in  constitutional  development.  In  1903,  for  example,  the 
Court  decided  the  case  of  Champion  v .  Ames,"  upholding  by  a  vote  of 
five  to  four  a  federal  statute  for  the  suppression  of  interstate  com- 
merce in  lottery  tickets.  Many  states  had  tried  to  do  away  with  lot- 
teries, but  they  were  handicapped  by  their  inability  to  control  the 
subject  where  interstate  commerce  was  involved.  To  compensate  for 
this  handicap  the  federal  government  assumed  responsibility  for  the 
suppression  of  this  aspect  of  the  business.  The  statute  enacted  marked 
an  early  step  in  what  has  subsequently  become  a  broad  movement  for 
the  exercise  of  federal  regulatory  power  over  matters  not  subject  to 
effective  regulation  under  the  police  powers  of  the  states.76 

In  McCray  v.  United  States,77  decided  in  1904,  the  Court  upheld  an 
act  of  Congress  placing  upon  artificially  colored  oleomargarine  an 
excise  tax  so  heavy  as  to  be  prohibitive.  The  statute  was  designed 
ostensibly  to  raise  revenue,  but  the  actual  purpose  was  to  protect  dairy 
interests  from  competition.  Since  the  tax  was  so  heavy  as  to  destroy 
business  in  colored  oleomargarine,  it  was  hard  to  find  justification  tor 
it  as  a  revenue  measure.  The  act  could  not  be  justified  as  a  health 
measure  in  the  sense  of  preventing  the  distribution  of  an  unhealthful 
product,  sjnce  oleomargarine  was  not  subject  to  condemnation  on  that 
ground.  Perhaps  the  most  that  could  be  said  for  it  was  that  decep- 
tion might  be  used  in  the  sale  of  oleomargarine  to  customers  for  but- 
ter, giving  them  thereby  an  article  with  less  food  value  than  butter 
contains.  The  Court  refused  to  consider  motives,  however,  and  re- 
fused even  to  concern  itselt  with  the  fact  that  the  tax  would  ultimately 
defeat  its  alleged  purpose  of  raising  revenue.  The  act  was  on  its  face 
a  revenue  measure  and  as  such  it  was  upheld.  The  act  paved  the  way 

MSce  Adkins  v.  Children's  Hospital,  261  U.S.  525  (1923).  For  discussion  see  chaptci 
32. 

n  188  U.S.  321. 

TOThe  Champion  case  dealt  with  lottery  tickets  when  shipped  by  express.  In  Publi* 
Clearing  House  v.  Coyne,  194  U.S.  497  (1891),  the  Coint,  with  but  one  dissenting  vote 
sanctioned  the  exclusion  of  lottery  tickets  from  the  mail*. 

n  195  U.S.  27. 
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for  the  further  use  of  the  taxing  power  for  purposes  other  than  taxa 
tion,  and  the  Court  ultimately  found  it  necessary  to  restrain  the 
practice." 

The  need  for  revenue  expanded  with  the  growth  of  the  United 
States  and  the  enlargement  of  the  functions  performed  by  the  federal 
government.  By  the  income-tax  decision  of  1895,  the  Supreme  Court 
had  protected  the  receivers  of  large  incomes  from  discriminatory 
levies  on  the  ground  that  income  taxes  must  be  classified  as  direct 
taxes  and  could  be  collected  constitutionally  only  if  apportioned 
among  the  several  states  according  to  population.  Thereafter,  other 
tax  measures,  particularly  the  war-revenue  act  of  1898,  were  chal- 
lenged in  the  hope  that  still  other  taxes  would  be  classified  as  direct. 
The  Supreme  Court  refused  to  expand  the  concept,  however,  classi- 
fying the  taxes  challenged  as  excises,  which  did  not  have  to  be 
apportioned." 

By  a  vote  of  six  to  three  the  Court  took  a  step  calculated  to  prevent 
the  loss  of  federal  revenue  in  situations  in  which  states  took  over  busi- 
nesses normally  left  in  private  hands.  The  Court  did  not  reject  the 
Marshall  assumption  that  ''the  power  to  tax  involves  the  power  to 
destroy,"  nor  did  it  then  challenge  the  doctrine  that  the  federal  gov- 
ernment was  forbidden  to  tax  instrumentalities  of  the  states.  It  drew 
a  distinction,  however,  between  the  necessary  governmental  powers  ol 
a  state,  on  the  one  hand,  and  proprietary  powers,  on  the  other  hand, 
which  a  state  might  assume.  In  South  Carolina  v.  United  States,*0  a 
case  involving  taxes  on  the  dispensing  of  liquor  by  a  state  agency,  the 
Court  upheld  the  tax,  taking  the  position  that,  "whenever  a  state 
engages  in  a  business  which  is  of  a  private  nature,  that  business  is  not 
withdrawn  from  the  taxing  power  of  the  nation."  w  The  distinction 
drawn  by  the  Court  was  important  in  future  years,  but  its  application 
was  often  hard  to  make.  Functions  that  are  not  governmental  func- 
tions at  all  in  one  period  seem  essentially  governmental  in  another. 
Here,  as  in  other  fields,  change  in  circumstances  stands  in  the  way  of 
certainty  in  the  law." 

w  Sec  chapter  33. 

'•See  Fatten  v.  Brady,  184  U.S.  608  (1902);  Thomas  v.  United  States,  192  U^.  563 
(1904);  and  Spreckels  Sugar  Refining  Co.  v.  McClain,  192  U.S.  397  (1904). 

«  199  US.  437  (1905). 

"Ibid.,  p.  463. 

*  Another  important  aspect  of  federal-state  relations  —  the  jurisdiction  of  federal  courts 
as  limited  by  the  Eleventh  Amendment  in  matters  involving  states  —  was  dealt  with  in 
Ex  parte  Young,  209  U.S.  123  (1908),  in  which  the  Court  clarified  the  subject  of  the 
power  of  a  federal  court  to  enioin  a  state  officer  from  enforcing  an  unconstitutional  state 
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Other  cases  decided  in  the  same  period  were  important,"  but  those 
already  discussed  indicate  the  character  of  the  work  of  the  Supreme 
Court.  The  Court  revealed  much  of  the  conservatism  of  the  preced- 
ing decade,  yet  no  group  of  decisions  blocked  as  directly  the  current 
of  new  social  trends  as  did  decisions  of  the  middle  eigh teen-nineties 
affecting  income  taxes,  labor  injunctions,  and  the  enforcement  of  the 
Anti-Trust  Act.  Furthermore,  touches  of  liberalism  and  evidence  of 
careful  self-examination  appeared  here  and  there  in  opinions. 

On  the  whole,  however,  the  judiciary  showed  less  evidence  of  change 
than  did  the  other  branches  of  the  government.  Congress  was  sharply 
divided  on  issues  of  new  legislation,  but  under  pressure  from  the  Pres- 
ident it  enacted  measures  reflecting  the  continued  expansion  of  the 
powers  of  the  federal  government.  The  presidency  took  on  new  life, 
under  the  direction  of  a  man  who,  by  contrast  with  most  of  his  prede 
cessors,  exercised  its  powers  to  the  uttermost.  Roosevelt  wrote  to  a 
friend  in  1908: 

While  I  have  been  President  I  have  been  President,  emphatically. 
I  have  used  every  ounce  of  power  there  was  in  the  office  and  I  have 
not  cared  a  rap  for  the  criticisms  of  those  who  spoke  of  my  "usurpa- 
tion of  power";  for  I  know  the  talk  was  all  nonsense  and  that  there 
was  no  usurpation.  I  believe  that  the  efficiency  of  this  government 
depends  upon  its  possessing  a  strong  central  Executive,  and  wherever 
I  could  establish  a  precedent  for  strength  in  the  Executive,  as  I  did 
for  instance  as  regards  the  external  affairs  in  the  case  of  sending  the 
fleet  around  the  world,  taking  Panama,  settling  affairs  in  Santo 
Domingo  arid  Cuba;  or  as  I  did  in  internal  affairs  in  settling  the 
anthracite-coal  strike,  in  keeping  order  in  Nevada  this  year  when  the 
Federation  of  Miners  threatened  anarchy,  or  as  I  have  done  in  bring- 
ing the  big  corporations  to  book  —  why,  in  all  these  actions  I  have 
felt,  not  merely  that  my  action  was  right  in  itself,  but  that  in  showing 
the  strength  of,  or  in  giving  strength  to,  the  executive  office,  I  was 
establishing  a  precedent  of  value.*4 

law,  in  spite  of  the  constitutional  prohibition  against  entertaining  suits  against  a  state. 
Another  important  case  involving  suits  against  states  in  federal  courts  was  South  Dakota 
v.  Noith  Carolina,  192  U.S.  286  (1904).  A  private  owner  of  North  Carolina  bonds  which 
the  state  failed  to  redeem,  realizing  that  he  had  no  power  to  bring  suit  against  a  state, 
donated  the  bonds  to  the  state  of  South  Dakota.  Since  states  were  not  similarly  barred 
from  bringing  suit,  South  Dakota  brought  an  original  suit  and  won  judgment  in  the 
Supreme  Couit.  Since  certain  property  had  been  pledged  for  the  redemption  of  the 
bonds,  the  Court  left  undetermined  the  mode  of  forcible  collection  of  a  judgment 
against  a  state  under  other  circumstances. 

"Sec,  for  example,  United  States  ex  reL  Turner  i/.  Williams,  194  U.S.  279  (1904)  and 
United  States  v.  Ju  Toy,  198  US.  253  (1905). 

*  Joseph  B,  Bishop,  Theodore  Roosevelt  and  His  Time  (2  vols.,  1920),  II,  94. 
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THEODORE  ROOSEVELT  fixed  upon  William  Howard  Taft,  his  Secre- 
tary of  War,  as  the  man  most  likely  to  carry  torward  the  Roosevelt 
policies.  By  use  of  patronage,  publicity,  and  his  own  personal  popu- 
larity, Roosevelt  persuaded  his  party  to  nominate  Taft  arid  persuaded 
the  people  to  elect  him.  The  parallel  with  Jackson's  selection  of 
Van  Buren  was  too  close  to  escape  comment.  Republicans  had  been 
wont  to  say  that  Jackson  had  no  policies  worthy  of  the  name  and  that 
Van  Buren  had  no  principles,  and  they  cringed  at  the  comparison 
with  Roosevelt  and  Taft  and  sought  to  show  differences.  Neverthe- 
less, a  parallel  remained.  A  strong  President  with  a  dominating  per- 
sonality selected  a  man  of  milder  temperament,  who  had  served  con- 
genially as  his  subordinate,  to  become  his  successor  and  carry  out  his 
program. 

The  contrast  between  the  administration  of  Roosevelt  and  that  of 
Taft  was  in  large  part  a  contrast  of  personalities.  Roosevelt  was  an 
energetic  crusader.  He  had  the  magnetism  of  a  popular  leader.  He 
stormed  his  way  through  opposition.  He  scorned  red  tape  and  legal 
technicalities.  He  carried  banners  in  the  cause  of  righteousness,  even 
though  he  was  deft  in  compromising  with  the  "malefactors  of  great 
wealth"  when  compromise  seemed  politically  desirable.  His  reason- 
ing was  in  terms  of  morality  rather  than  of  law,  and  he  was  inclined  to 
assume  that  whatever  he  believed  right  was  also  legal. 

Taft,  on  the  other  hand,  was  first  of  all  a  lawyer  and  a  jurist.  In 
contrast  with  Roosevelt,  it  is  hardly  too  much  to  say  that  for  him 
whatever  was  legal  was  also  right,  at  least  until  the  law  could  be 
changed.  He  was  not  the  type  of  man  to  act  first  and  seek  legal  justi- 
fication afterward.  He  was  not  a  man  on  parade  with  a  big  stick. 
He  lacked  the  ability  to  thrill  people  with  glittering  teeth,  a  clenched 
Sst,  and  denunciations  of  the  doers  of  evil.  He  was  a  combination  of 
geniality,  stubbornness,  and  willingness  to  compromise.  He  profited 
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for  a  time  by  the  contrast  with  his  predecessor,  in  that  Congress,  which 
had  at  last  refused  to  be  driven  by  Roosevelt,  worked  with  Taft  long 
enough  to  put  through  a  quantity  of  legislation  in  enviable  contrast 
with  the  output  of  the  preceding  administration.  He  was  handi- 
capped by  lack  of  the  qualities  of  political  leadership  needed  to  hold 
together  the  dividing  wings  of  his  party  and  pave  the  way  for  another 
term  in  office.  Both  the  presidency  and  Congress,  therefore,  were 
strikingly  different  under  the  guidance  of  the  two  men. 

ECONOMIC  AND  POLITICAL  BACKGROUND 

If  personality  is  of  major  importance  in  explaining  events  of  the 
Taft  administration,  however,  the  inexorable  sweep  of  economic 
change  is  likewise  entitled  to  attention.  The  change  was  similar  to 
that  of  preceding  decades,  but  the  point  of  advancement  had  moved 
farther  across  the  map  of  time.  The  concentration  of  wealth  in  the 
hands  of  a  minority  of  the  people  continued  steadily.  The  outstand- 
ing business  activities  were  carried  on  by  means  of  corporations.  More 
and  more  of  the  total  of  profitable  business  was  being  done  by  large 
corporations.  Although  production  of  automobiles  had  not  yet  devel- 
oped far  enough  to  demonstrate  possibilities,  mass  production  of 
identical  units  of  goods  was  on  the  horizon,  with  profits  depending  on 
widespread  advertising  and  the  sale  of  large  numbers  of  identical 
units  at  prices  which  large  numbers  of  purchasers  could  pay.  The 
individual  laborer  was  being  lost  in  the  crowd  of  his  fellow  workers 
employed  by  the  artificial,  intangible,  invisible  being  called  a  cor- 
poration. If  the  number  of  jobs  increased  with  the  development  of 
industry,  the  concentration  of  production  in  the  hands  of  few,  though 
larger,  corporations  tended  to  reduce  the  number  of  employers  from 
whom  the  worker  could  seek  employment.  He  possessed  legal  free- 
dom of  contract,  but  he  was  under  economic  compulsion  to  seek  em- 
ployment with  particular  employers  who  were  concerned  with  men 
as  mass  man-power,  or  as  instruments  possessing  particular  skill, 
rather  than  as  individuals.  He  was  driven  inevitably  toward  union- 
ization as  a  mode  of  protecting  his  rights  in  bargaining  with  powerful 
employers. 

The  building  of  a  great  industrial  nation  was  the  boast  and  pride 
of  most  of  the  leaders  of  the  people.  Men  in  all  walks  of  life  hailed 
the  production  and  use  of  so-called  labor-saving  machinery,  which  was 
making  great  changes  in  the  conditions  of  employment  on  farms  and 
in  factories.  But,  if  the  people  approved  of  the  basic  trends,  they  bit- 
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terly  disapproved  of  some  of  the  attendant  circumstances.  Small-scale 
producers,  who  were  driven  out  of  business  and  supplanted  by  tht 
ruthless  methods  of  corporations  too  powerful  to  be  restrained  with- 
out intervention  of  the  government,  inveighed  bitterly  against  the 
evils  of  the  times.  These  disgruntled  people  gave  support  to  the 
enforcement  of  anti-trust  legislation.  The  accumulation  of  wealth  by 
corporations  and  by  a  relatively  few  individuals  aroused  enough  dis- 
content to  keep  up  agitation  for  income  taxation  such  as  that  invali- 
dated by  the  Supreme  Court  in  1895.  The  feeling  was  growing  that 
the  laissez-faire  legal  system  of  the  country  needed  drastic  reorganiza- 
tion to  bring  it  into  line  with  the  existing  condition  of  economic 
organization.  Every  political  party  platform  contained  strong  words 
about  remedying  corporation  abuses  and  equally  strong  words  about 
protecting  legitimate  enterprise. 

In  his  overt  acts  Theodore  Roosevelt  followed  a  middle  course.  He 
denounced  the  "malefactors  of  great  wealth"  and  advertised  a  few 
anti-trust  prosecutions,  but  on  the  whole  he  proceeded  cautiously.  In 
his  vigorous  denunciation  of  the  abuses  committed  by  "bad"  trusts, 
however,  he  gave  support  to  beliefs  commonly  held;  namely,  that 
powerful  selfish  interests  would  have  to  be  subdued  by  government 
for  the  protection  of  the  people.  The  enemy  was  personified  by  rail- 
road corporations  that  resisted  regulation,  by  predatory  corporations 
in  the  industrial  fields,  and  by  corporations  seeking  to  grasp  and  ex- 
ploit the  nation's  natural  resources.  Roosevelt,  as  the  champion  of  die- 
people,  passed  on  to  his  successor  in  office  this  heritage  of  warfare  with 
corporate  and  moneyed  interests.  Taft  accepted  the  heritage  with  pro 
fessed  heartiness.  The  success  of  his  administration  was  to  depend 
upon  his  manner  of  dealing  with  it.  Taft,  the  jurist,  was  to  take  over 
the  program  of  Roosevelt,  the  crusader,  after  the  latter  had  whipped 
up  popular  emotions  to  such  an  extent  that  juristic  methodology 
would  fail  to  satisfy  the  people.  Furthermore,  he  had  to  lead  his 
party  after  a  deep  rift  had  developed  between  liberals  and  conserva- 
tives, and  after  it  was  impossible  to  work  with  one  wing  of  the  party 
without  incurring  the  hostility  of  the  other. 

THE  FINANCIAL  PROGRAM 

The  Republican  platform  committed  the  administration  to  revision 
of  the  tariff,  a  politically  delicate  subject  which  Roosevelt  had  been 
able  to  avoid.  Taft  called  a  special  session  of  Congress  to  deal  with 
the  subject.  The  House  of  Representatives  passed  a  tariff  bill  making 
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substantial  reductions.  Leaders  of  the  majority  in  the  Senate  elim- 
inated many  of  the  reductions,  in  spite  of  opposition  from  the  insur- 
gent group  within  the  party,  and  took  a  stand  against  the  revenue 
measures  which  would  be  needed  to  provide  income  if  customs  duties 
failed  to  provide  it.  When  it  appeared  that  no  compromise  was 
possible,  insurgent  leaders  informed  the  President  that  they  intended 
to  combine  with  the  Democrats  to  enact,  among  other  things,  an 
income-tax  measure  such  as  that  held  unconstitutional  by  a  bare 
majority  of  the  Supreme  Court  in  1895.1 

Agitation  in  favor  of  income  taxation  had  continued  from  the  time 
of  the  adverse  Supreme  Court  decision.  Various  expedients  had  been 
proposed,  including  a  constitutional  amendment,  a  statute  similar  to 
that  of  1894  to  be  passed  upon  by  a  Supreme  Court  of  somewhat  dif- 
ferent personnel,  and  a  tax  measured  by  income  but  levied  in  such  a 
way  that  it  could  be  classified  as  an  excise  tax  —  a  kind  of  tax  which 
did  not  have  to  be  apportioned  among  the  several  states  according  to 
population.  Some  encouragement  to  the  use  of  the  latter  expedient 
was  given  when  the  Supreme  Court  upheld  the  war-revenue  act  of 
1898  which  had  been  levied  as  an  excise  tax  measured  by  gross  in- 
come Theodore  Roosevelt  had  advocated  both  a  graduated  income 
tax  and  a  graduated  inheritance  tax,  expressing  the  hope  that  an 
income-tax  law  might  be  devised  which  the  Supreme  Court  would  up- 
hold.* Taft  had  said  in  1907  that  in  times  of  great  national  need  an 
income  tax  would  be  of  great  assistance  in  furnishing  means  to  carry 
on  the  government,  and  he  had  suggested  that  under  such  conditions 
the  Supreme  Court,  with  changed  membership,  might  uphold  a  new 
income-tax  law/  In  accepting  the  Republican  nomination  for  the 
presidency  in  1908,  he  called  attention  to  the  fact  that  the  Democratic 
platform  demanded  a  constitutional  amendment  authorizing  income- 
tax  legislation.  "I  believe,"  he  said,  "that  an  income  tax,  when  the 
protective  system  of  customs  and  the  internal-revenue  tax  shall  not 
fuinish  income  enough  for  government  needs,  can  and  should  be 
devised,  which,  under  the  decisions  of  the  Supreme  Court,  will  con- 
form to  the  Constitution." ' 

Aa  President,  Taft  took  the  position  that,  it  import  duties  proved 

1  Henry  F.  Pringle,  The  Life  and  Times  of  William  Howard  Taft  (2  vols.,  1939),  I, 
434-435. 

•See  Spreckels  Sugar  Refining  Co.  v.  McClain,  192  U.S.  397   (1904). 

•Department  of  Justice,  Taxation  of  Government  Bondholders  and  Employees  (1938), 
pp.  13M32. 

*  44  Congressional  Record  4396.  •  Ibid.,  p.  4397. 
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inadequate,  new  kinds  of  taxation  must  be  adopted,  and  recom- 
mended a  graduated  inheritance  tax  as  correct  in  principle  and  cet 
tain  and  easy  of  collection.6  He  did  not  at  once  challenge  the  con 
servative  leaders  of  his  party  by  demanding  an  income  tax.  but 
Attorney  General  Wickersham,  with  the  co-operation  of  the  President 
and  others,  drafted  a  measure  providing  for  an  excise  tax  on  the  priv- 
ilege of  doing  business  in  the  corporate  form,  the  tax  to  be  measured 
by  the  net  income  of  the  corporation.  When  conservative  leaders 
came  to  Taft  for  support  against  the  coalition  of  Democrats  and  in- 
surgent Republicans  seeking  the  adoption  of  a  graduated  income-tax 
law,  he  required  acceptance  of  the  corporation  excise-tax  bill  and  of 
a  joint  resolution  providing  for  an  income-tax  amendment  as  a  condi- 
tion of  his  support.1  He  then  sent  a  message  to  Congress  announcing 
his  program.  The  income-tax  decision  of  1895,  he  said,  had  deprived 
the  government  of  a  taxing  power  it  had  hitherto  been  supposed  to 
possess,  and  one  it  ought  to  possess,  especially  for  use  in  times  of 
crisis.  Although  he  had  not  considered  a  constitutional  amendment 
necessary  to  the  exercise  of  the  power  to  levy  taxes  on  certain  kinds  of 
income,  he  recommended  the  adoption  of  such  an  amendment  as  the 
only  proper  course  for  establishment  of  the  power  to  the  full  extent. 
He  contended  that  to  re-enact  a  statute  once  declared  unconstitutional 
on  the  assumption  that  the  Court  would  reverse  itself  would  tend  to 
destroy  popular  confidence  in  the  stability  of  judicial  construction  of 
the  Constitution.  Pending  the  adoption  of  the  constitutional  amend- 
ment, he  recommended  resort  to  a  corporation  excise  tax  in  lieu  of  a 
general  income  tax." 

Senator  Elihu  Root  endorsed  Taft's  opposition  to  enactment  of  a 
new  income-tax  law  without  constitutional  amendment.  This  was 
not  an  ordinary  case  of  a  suitor  asking  for  a  rehearing,  he  contended. 

It  is  that  the  Congress  of  the  United  States  shall  deliberately  pass, 
and  the  President  of  the  United  States  shall  sign,  and  that  the  legis- 
lative and  executive  departments  thus  conjointly  shall  place  upon  the 
statute  books  as  a  law  a  measure  which  the  Supreme  Court  has 
declared  to  be  unconstitutional  and  void.  And  then,  Mr.  President, 

6  Messages  and  Papers  of  the  Presidents,  XV,  7370. 

7  Pringle,  op.  cit.,  I,  434-435. 

8  One  of  the  merits  of  the  proposal,  said  Taft,  was  the  federal  supervision  which  would 
have  to  be  exercised  over  accounts  and  transactions  of  corporations  in  order  to  collect 
the  tax.    The  purpose  of  the  statute  would  be  the  collection  of  revenue,  but  it  would 
have  the  desirable  incidental  effect  of  producing  much-needed  regulation.     Messages 
and  Papers  of  the  Presidents,  XV,  7389  ff. 
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what  are  we  to  encounter?  A  campaign  of  oratory  upon  the  st  ump,  o( 
editorials  in  the  press,  of  denunciation  and  imputation  designed  to 
compel  that  great  tribunal  to  yield  to  the  force  of  the  opinion  of  the 
executive  and  the  legislative  branches.  If  they  yield,  what  then? 
Where  then  would  be  the  confidence  of  our  people  in  the  justice  of 
their  judgment?  If  they  refuse  to  yield,  what  then?  A  breach  between 
the  two  parts  of  our  government,  with  popular  acclaim  behind  the 
popular  branch,  all  setting  against  the  independence,  the  dignity,  the 
respect,  the  sacredness  of  that  great  tribunal  whose  function  in  our 
system  of  government  has  made  us  unlike  any  republic  that  ever  ex- 
isted in  the  world,  whose  part  in  our  government  is  the  greatest  con- 
tribution that  America  has  made  to  political  science.* 

Some  senators  disagreed  with  Root,  contending  that  to  re-enact  a 
measure  and  secure  a  new  judicial  determination  of  its  validity  was 
similar  to  the  legitimate  action  of  a  litigant  who  sought  the  rehearing 
of  a  case  already  decided.  Some,  on  the  other  hand,  claimed  that 
Congress  was  constitutionally  bound  by  the  Supreme  Court  decision 
on  the  earlier  measure  and  had  no  right  to  pass  another  like  it. 
Others  contended  that  the  Court  had  no  power  to  restrain  Congress 
in  the  enactment  of  legislation,  even  though  the  measures  enacted 
were  like  others  previously  held  unconstitutional.  Restrained,  per- 
haps, by  popular  belief  in  what  Root  called  "the  sacredness  of  that 
great  tribunal/'  legislators  did  not  criticize  the  Supreme  Court  with 
the  same  bluntness  as  that  used  toward  the  President.  The  President 
had  offended  by  encroaching  upon  legislative  prerogatives  in  having 
the  Attorney  General  draft  the  corporation  excise-tax  measure  and 
send  it  to  Congress  for  enactment.10  The  debate  ended,  nevertheless, 
in  the  enactment  of  a  compromise  tariff  measure  with  provisions  for 
the  corporation  excise  tax  as  an  integral  part." 

In  March,  1910,  fifteen  cases  involving  the  constitutionality  of  the 
corporation  excise  tax  were  argued  together  before  the  Supreme 
Court.  A  number  of  changes  took  place  in  the  personnel  of  the  Court 
before  a  decision  was  reached,  and  the  cases  were  reargued  in  January, 
1911.  Corporations  attacked  the  measure  on  many  grounds,  includ- 
ing the  charge  that  it  was  in  reality  an  income  tax  and  therefore  a 
direct  tax,  which  under  the  Constitution  must  be  apportioned  among 
the  several  states  according  to  population.  By  contrast  with  the  Pol- 

•44  Congressional  Record  1003. 

10  For  at  discussion  of  the  debates  see  H.  M.  Bowman,  "Congress  and  the  Supreme 
Court."  Political  Science  Quarterly,  XXV    (March,  1910),  20. 
U96  Sut.  11. 
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lock  case  of  1895,  the  Supreme  Court  reached  a  unanimous  decision." 
Justice  Day,  speaking  for  the  Court,  classified  the  act  with  excise-tax 
measures  that  had  already  been  upheld,  refusing  to  follow  the  analogy 
of  the  income-tax  cases.  Even  though  the  tax  was  measured  by  net 
income,  he  explained,  it  was  levied  upon  the  privilege  of  doing  busi- 
ness as  a  corporation  and  was  therefore  an  excise  measure,  which  did 
not  have  to  be  apportioned  among  the  states  according  to  population. 
Since  it  was  based,  not  upon  income,  but  upon  the  exercise  of  a  priv- 
ilege, the  measure  was  not  unconstitutional  because  some  of  the  in- 
come by  which  it  was  measured  was  not  itself  subject  to  taxation.  As 
to  the  impairment  of  franchises  granted  by  the  states,  the  tax  did  not 
affect  the  essential  functions  of  the  states  in  such  a  way  as  to  render  it 
unconstitutional  as  an  interference  with  state  instrumentalities. 

The  decision  did  not  constitute  a  reversal  of  the  Pollock  decision. 
Yet  by  resort  to  the  device  — or  the  subterfuge  —  of  an  excise  tax 
measured  by  income  instead  of  a  tax  on  the  income  itself,  the  govern- 
ment was  able  to  do  with  respect  to  corporations  what  it  could  not  do 
in  the  name  of  an  income  tax  itself.  There  are  certain  differences 
between  the  collection  of  a  tax  on  the  privilege  of  doing  business  and 
the  collection  of  a  tax  on  income.  Yet  these  differences  do  not  fully 
account  for  the  fact  that  whereas  the  income-tax  measure  of  1894  was 
held  unconstitutional  by  a  vote  of  five  to  four,  the  corporation  excise- 
tax  measure  of  1909  was  unanimously  upheld.  The  Court  was  no 
doubt  fully  aware  of  the  loss  of  prestige  it  had  suffered  from  the 
income-tax  decision.  The  members  doubtless  knew  of  the  growing 
sentiment  that  accumulations  of  wealth  should  be  required  to  yield 
their  just  share  of  the  cost  of  government  through  new  forms  of 
taxation.  They  knew  also  that  an  income-tax  amendment  was  on  its 
way  through  the  ratifying  process  in  the  states  and  that  ultimately 
the  collection  of  income  taxes  was  close  to  inevitable.  Whatever  the 
attitude  of  individual  judges,  continued  obstruction  would  eventually 
be  futile. 

THE  INCOME-TAX  AMENDMENT 

President  Taft  took  credit  for  the  adoption  of  the  corporation  ex- 
cise tax  and  the  launching  of  the  income-tax  constitutional  amend- 
ment. Said  Archie  Butt,  his  military  aide,  "Senator  Aldrich  and 
Senator  Lodge  thought  they  had  him  weaned  away  from  the  income- 
tax  proposition,  but  when  they  thought  themselves  safe  from  thi* 

*  flint  v.  Stone  Tracy  Co.,  220  U.S.  107   (1911). 
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menace  he  slipped  his  message,  when  they  were  entirely  unprepared 
for  it."  "  Taft  said  privately  that  he  preferred  an  income-tax  law  to 
the  corporation  tax,  but  feared  the  discussion  which  might  follow  its 
enactment  and  the  criticism  of  the  Supreme  Court  that  would  ensue 
if  there  were  another  serious  division  on  the  subject  of  the  income 
tax. 

Nothing  has  ever  injured  the  prestige  of  the  Supreme  Court  moic 
than  the  last  decision,  and  I  think  that  many  of  the  most  violent  advo 
cates  of  the  income  tax  will  be  glad  of  the  substitution  in  their  hearts 
for  the  same  reason.  I  am  going  to  push  the  constitutional  amend- 
ment, which  will  admit  an  income  tax  without  question,  but  I  am 
afraid  of  it  without  such  an  amendment.14 

Congress  proposed  the  amendment  to  the  states  in  the  following 
language: 

Article  XVI.  The  Congress  shall  have  power  to  lay  and  collect 
taxes  on  incomes,  from  whatever  source  derived,  without  apportion- 
ment among  the  several  states  and  without  regard  to  any  census  or 
enumeration.1* 

Ratification  met  severe  opposition,  some  of  it  from  unexpected 
sources.  Governor  Charles  E.  Hughes,  of  New  York,  who  was  talked 
of  for  the  Supreme  Court  and  was  soon  to  be  appointed,  advised 
against  ratification  of  the  amendment  as  it  was  phrased.  Although 
he  favored  an  amendment  giving  Congress  power  to  lay  and  collect 
income  taxes  without  apportionment  among  the  states,  he  was 
opposed  to  the  language  "from  whatever  source  derived,"  which 
seemed  to  him  to  open  the  way  to  federal  taxation  of  state  and  munic- 
ipal bonds.  "To  place  the  borrowing  capacity  of  the  state  and  of  its 
governmental  agencies  at  the  mercy  of  the  federal  taxing  power/'  he 
said  in  a  message  to  the  New  York  legislature,  "would  be  an  impair- 
ment of  the  essential  rights  of  the  state  which,  as  its  officers,  we  are 
bound  to  defend."  w 

The  discussion  of  the  amendment  in  Congress  had  been  such  as  to 
indicate  that  little  or  no  thought  was  given  to  the  question  whether 
the  amendment  would  authorize  federal  taxation  of  income  from  state 
and  municipal  bonds.  Clearly,  the  major  concern  was  with  the  aboli- 

»  Archie  Butt,  Taft  and  Roosevelt   (2  vols.,  1930),  I,  123-124. 
"Ibid.,  p.  134.  "44  Congressional  Record  3900. 

10  Department  of  Justice,  Taxation  of  Government  Bondholders  and  Employees  (1938) 
p.  165. 


536  TAFT    AND    THE     ROOSEVELT     POLICIES 

tion  of  the  requirement  of  apportionment  among  the  states  according 
to  population,  with  respect  to  income  already  subject  to  taxation  if  so 
apportioned.  After  the  publication  of  the  Hughes  message,  Senators 
Borah,  Root,  and  others  expressed  the  opinion  that  the  only  effect  ot 
the  amendment  would  be  to  abolish  the  requirement  of  apportion- 
ment for  income  already  taxable,  and  that  income  from  state  and 
municipal  bonds,  which  was  not  now  taxable  even  with  apportion- 
ment, could  not  be  taxed  as  a  result  of  the  amendment." 

The  subject  was  widely  discussed,  but  the  point  was  too  technical 
for  general  understanding,  and  the  amendment  became  a  part  of  the 
Constitution  without  clarification.  To  the  people  its  adoption  meant 
that  men  with  huge  annual  incomes  would  now  be  required  to  pay 
toward  the  support  of  the  government  in  proportion  to  those  incomes. 
Details  of  subsequent  legislation  could  be  left  to  Congress,  and  inter- 
pretation of  the  finer  shades  of  meaning  could  be  left  to  the  courts. 
The  amendment  was  proclaimed  a  part  of  the  Constitution  on  Febru- 
ary 25,  1913.  During  the  period  of  the  Wilson  administration  federal 
income-tax  legislation  was  enacted  pursuant  to  the  amendment,  and 
the  courts  were  given  the  opportunity  to  pass  upon  the  meaning  of  the 
new  Article  in  the  Constitution. 

RAILROAD  REGULATION 

To  redeem  the  platform  pledges  of  the  Taft  administration,  At- 
torney General  Wickersham  submitted  to  Congress  a  bill  extending 
the  authority  of  the  Interstate  Commerce  Commission  over  the  rail- 
roads of  the  country.  The  measure  was  drastically  changed  by  Con- 
gress and  passed  as  the  Mann-Elkins  Act.M  It  authorized  the  commis- 
sion to  suspend  changes  in  railroad  rates  pending  examination  of  theii 
reasonableness,  and  strengthened  the  long-and-short-haul  clause  which 
had  been  whittled  away  by  court  decisions.19  It  extended  the  jurisdic 
tion  of  the  commission  to  telephone,  telegraph,  and  cable  lines  en- 
gaged in  transmitting  messages  in  interstate  or  foreign  commerce. 

Important  procedural  changes  were  made.  In  discussing  the  Inter- 
state Commerce  Act,  President  Taft  called  attention  to  the  fact  that 
the  Interstate  Commerce  Commission  itself  initiated  and  defended 
litigation  in  the  courts  by  means  of  its  own  attorneys.  "This  blending 
of  administrative,  legislative,  and  judicial  functions,"  said  the  Presi- 
dent, "tends,  in  my  opinion,  to  impair  the  efficiency  of  the  commis 

"Ibid.,  pp.  167-172.  "36  Stat.  539. 

"Sec  William  Z.  Ripley,  Railroads:  Rates  and  Regulation  (1913),  pp.  560-561. 
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sion  by  clothing  it  with  partisan  characteristics  and  robbing  it  of  the 
impartial  judicial  attitude  it  should  occupy  in  passing  upon  questions 
submitted  to  it."  He  thought  all  litigation  affecting  the  government 
should  be  under  the  direct  control  of  the  Department  of  Justice,  and 
that  proceedings  affecting  the  orders  of  the  commission  should  be 
brought  by  or  against  the  United  States  in  its  own  name,  and  not  in 
the  name  of  the  commission.* 

The  recommendation  raised  the  old  questions  as  to  whether  an 
independent  regulatory  commission  could  be  established  without  vio- 
lation of  the  doctrine  of  the  separation  of  powers,  and  whether  a 
political  agency  of  the  government,  such  as  the  Department  of  Justice, 
could  be  trusted  to  administer  the  law  fairly  where  powerful  interests 
were  involved.  Opponents  of  the  recommendation  deplored  the  con- 
centration of  power  in  the  Attorney  General.  It  was  said  that  rail- 
roads would  throw  their  support  to  a  presidential  candidate  in  terms 
of  his  probable  choice  for  Attorney  General.21 

The  recommendation  was  adopted,  but  with  qualifications.  It  was 
provided  that  proceedings  should  be  in  the  name  of  the  United  States 
and  under  the  control  of  the  Attorney  General,  but  the  Interstate 
Commerce  Commission  was  given  the  right  to  intervene  by  its  own 
counsel.  Since  the  commission  usually  chose  to  exercise  that  right, 
the  result  was  that  in  most  cases  the  United  States  was  represented  by 
two  sets  of  counsel,  one  from  the  Department  of  Justice  and  the  other 
from  the  Interstate  Commerce  Commission,  and  the  two  were  not 
always  in  agreement.  The  duplication  and  rivalry  continued  until 
President  Taft  became  Chief  Justice  Taft,  when  at  his  suggestion  the 
two  agencies  adopted  an  arrangement  for  co-operation  in  preparation 
of  briefs  and  for  division  of  the  cases  for  argument.23 

THE  COMMERCE  COURT 

Taft  advocated  the  establishment  of  a  commerce  court  intended, 
among  other  things,  to  centralize  and  speed  the  completion  of  railroad 
litigation.  It  was  to  have  jurisdiction  over  cases  involving  the  valid- 
ity of  orders  of  the  Interstate  Commerce  Commission  and  other  types 
of  cases  involving  the  enforcement  of  the  Interstate  Commerce  Act, 
As  a  precedent  for  the  establishment  of  a  court  having  such  a  highly 

"Menage*  and  Papers  of  the  Presidents,  XVI,  7443-7444. 
»Scc  Senator  Bacon,  45  Congressional  Record  7363. 

"Sec  Carl  Brent  Swisher,  "Federal  Organization  of  Legal  Functions,"  Amencmn 
Pc'Mical  Science  Revirw,  XXXIII  (December,  1939),  973-1000. 
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specialized  jurisdiction,  he  referred  to  the  establishment  of  the  Court 
of  Customs  Appeals  by  the  Tariff  Act  of  1909  to  hear  appeals  in  cus- 
toms cases."  The  insurgent  or  progressive  group  in  Congress  which 
had  opposed  the  establishment  of  the  Court  of  Customs  Appeals,  ob- 
jected to  the  new  measure  also.  The  Court  of  Commerce,  they  pre- 
dicted, would  build  up  a  vested  interest  in  harmony  with  the  interest 
of  the  railroads,  which  would  result  in  decisions  not  properly  judicial. 
It  would  be  another  anomaly  within  the  judicial  system.24 

The  plan  for  the  Commerce  Court  was  included  in  the  Mann- 
Elkins  Act,  in  spite  of  considerable  opposition.  The  court  was  to 
consist  of  five  judges  with  the  rank  of  circuit  judges.  The  status  of 
each  judge  was  to  be  permanent,  but  at  the  end  of  his  five-year  period 
he  was  to  be  transferred  to  circuit-court  work  and  was  not  to  be  re- 
assigned to  the  Commerce  Court  until  after  the  passage  of  one  year. 
This  personnel  arrangement  indicated  confusion  of  purposes.  The 
court  was  established  in  order  to  bring  together  in  a  single  court 
judges  who  would  have,  or  would  acquire,  specialized  knowledge  of 
the  complex  problems  of  the  railroad  control.  The  benefit  of  spe 

*  Messages  and  Papers  of  the  Presidents,  XVI,  7442-7443.  The  Court  of  Customs 
Appeals,  as  its  name  indicates,  was  to  be  a  court  with  a  highly  specialized  jurisdiction, 
in  contrast  with  the  courts  of  general  jurisdiction  comprising  the  basic  structure  of  the 
federal  judicial  system.  The  chief  precedent  for  its  establishment  was  the  Court  of 
Claims,  which  likewise  dealt  solely  with  cases  in  a  very  limited  field. 

The  purpose  of  establishing  the  new  court  was  to  relieve  the  courts  of  general  juris- 
diction from  a  class  of  highly  technical  and  difficult  cases  in  which  a  background  ol 
specialized  knowledge  was  necessary  01  highly  desirable  for  the  proper  disposition  ol 
cases.  It  was  thought  that  a  single  appellate  court,  staffed  with  men  possessing  such 
knowledge,  could  expedite  the  work  and  relieve  existing  courts  from  a  heavy  burden 
Congress  had  made  an  attempt  in  1890  to  relieve  the  courts  of  some  of  the  work  arising 
out  of  customs  disputes  by  creating  a  board  of  general  appraisers.  The  circuit  courts  so 
duplicated  the  work  of  the  board  as  to  render  it  largely  worthless  until  Congress  inter- 
vened. When  the  Court  of  Customs  Appeals  was  established,  the  board  was  left  in  the 
position  of  a  couit  of  original  jurisdiction  in  customs  cases,  and  appeals  from  it  were 
taken  only  to  the  Court  of  Customs  Appeals.  In  1926  its  name  was  changed  to  United 
States  Customs  Court.  United  States  Code,  1934,  Title  19,  sec.  405a. 

The  creation  of  the  appellate  court  was  opposed  by  the  insurgent  group  in  Congress. 
Senator  Borah  suggested  that,  if  there  was  difficulty  in  the  interpretation  of  congressional 
enactments,  Congress  ought  to  clarify  the  laws  rather  than  create  a  specialized  court  to 
interpret  them.  The  fact  was,  he  said,  "that  for  the  last  five  or  six  years  there  has  been 
growing  up  in  this  country  a  tendency  to  regard  the  federal  court  as  a  kind  of  emergency 
hospital  for  defective  legislation.  In  my  judgment,  this  is  only  another  evidence  of  that 
tendency/'  (44  Congressional  Record  4191.)  For  discussion  of  the  establishment  of  the 
Court  of  Customs  Appeals  see  Felix  Frankfurter  and  James  M.  Landis,  The  Business  o] 
the  Supreme  Court  (1927),  pp.  148-162.  It  was  believed  that  the  creation  of  specialized 
courts  was  likely  to  lead  to  biased  decisions,  and  that  the  tendency  was  contrary  to  tht 
nature  of  our  constitutional  system.  The  controversy  provided  background  for  discus 
«ion  of  the  creation  of  a  Commerce  Court. 

84  See  for  example  Senator  Borah,  45  Congressional  Record  7564. 
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cialized  knowledge  was  lost  in  part  by  the  provision  for  rotating 
judges.  The  plan  for  rotation  was  adopted,  it  seems,  as  a  concession 
to  those  who  feared  that  the  court  would  develop  a  bias  in  favor  of 
railroad  corporations. 

The  Commerce  Court  had  a  little  less  than  three  years  of  stormy 
existence.  It  lacked  the  active  support  of  the  legal  profession;  no 
body  of  public  sentiment  in  its  favor  had  been  built  up;  and  the 
political  administration  to  which  it  owed  its  creation  was  fighting  for 
its  own  survival.*  The  legislative  expansion  of  the  powers  of  the  In- 
terstate Commerce  Commission  was  the  result  of  widespread  anti- 
railroad  sentiment.  When  the  Commerce  Court  decided  against  the 
commission,  as  it  often  did,  it  seemed  to  justify  the  prediction  that  it 
would  be  a  railroad  court.  When  it  decided  in  favor  of  the  commis- 
sion, the  decisions  were  regarded  as  no  more  than  right,  and  as 
demonstrating  no  particular  merit  in  the  court.  The  fact  that  it 
decided  chiefly  railroad  cases  isolated  it  for  criticism  in  a  way  in  which 
most  other  federal  courts  were  not  isolated.  Its  jurisdiction  was  not 
clearly  defined,  and  it  had  to  interpret  and  apply  statutes  that  were 
far  from  clear.  When  the  Supreme  Court  reversed  important  deci- 
sions of  the  Commerce  Court,  the  result  brought  more  discredit  than 
was  probably  warranted. 

At  the  1911-1912  session,  Congress  added  to  an  appropriation  bill 
a  rider  abolishing  the  Commerce  Court.  A  point  of  sharp  disagree- 
ment among  the  legislators  was  the  question  of  what  to  do  with  the 
judges  of  the  abolished  court.  It  resulted  in  a  revival  of  the  old  ques- 
tion whether  judges  appointed  for  good  behavior  could  be  deprived 
of  their  offices  by  abolition  of  the  court  on  which  they  were  appointed 
to  serve.  Perhaps  as  a  result  of  constitutional  doubts,  combined  with 
political  discretion,  Congress  decided  to  retain  the  judges  as  ambu- 
latory circuit  judges. 

The  device  of  attaching  the  repeal  measure  to  an  appropriation 
bill  failed  of  the  intended  purpose  of  averting  a  presidential  veto. 
Said  President  Taft,  "I  am  utterly  opposed  to  the  abolition  of  a  court 
because  its  decisions  may  not  always  meet  the  approval  of  a  majority 
of  the  legislature.  It  is  introducing  a  recall  of  the  judiciary,  which, 
in  its  way,  is  quite  as  objectionable  as  the  ordinary  popular  method 
proposed."  *  He  defended  the  court,  saying,  for  example,  that  the 

Sec  Frankfurter  and  Landis,  op.  cit.t  pp.  162  tf. 

Messages  and  Papers  of  the  Presidents,  XVI,  7757.  On  August  22,  1911,  Presideni 
Taft  had  vetoed  the  joint  resolution  for  admission  of  New  Mexico  and  Arizona  tnto  the 
Union  because  the  proposed  constitution  of  Arizona  provided  for  the  recall  of  judges 
Ibid..  XVI.  7656, 


540  1AFT    AND    THE    ROOSEVELT    POLICIES 

average  delay  of  two  years  betore  orders  of  the  Interstate  Commerce 
Commission  could  become  elective  had  been  reduced  to  six  months. 
It  was  in  the  interest  of  the  shippers,  and  therefore  of  the  public,  that 
an  agency  thus  reducing  the  time  jf  making  remedial  legislation  effec- 
tive against  railroads  should  be  preserved.  The  bill  was  not  passed 
over  the  veto. 

The  Commerce  Court  continued  to  function,  but  its  prestige  was 
further  injured  by  the  impeachment  of  one  of  its  members.  The 
judge  was  said  to  have  used  his  influence  to  secure  from  litigants  be- 
fore the  court  contracts  favorable  to  business  associates.  The  Senate 
voted  to  remove  him  from  office.  While  his  dishonesty  did  not  neces- 
sarily reflect  upon  the  Commerce  Court  as  such,  it  added  weight  to  the 
feeling  that  the  creation  of  that  tribunal  had  been  a  mistake.  When 
the  Democratic  party  came  into  power  in  1913,  no  official  support  foi 
the  court  was  left.  Congress  terminated  its  existence  as  of  December 
31,  1913."  Once  more  an  extended  debate  took  place  over  the  ter- 
mination of  the  offices  of  the  judges.  No  new  light  was  shed  on  the 
constitutional  question.  By  a  narrow  margin  it  was  decided  to  retain 
the  judges  for  the  circuits.88 

The  unfortunate  experience  with  the  Commerce  Court  no  doubt 
had  a  deterring  effect  upon  the  establishment  of  other  federal  courts 
of  specialized  jurisdiction.  In  1929,  the  Court  of  Customs  Appeals 
was  given  appellate  jurisdiction  in  patent  cases  and  its  name  changed 
to  Court  of  Customs  and  Patent  Appeals,  but  the  step  marked  no  im- 
portant departure  in  the  development  of  the  judicial  system.  The 
problem  of  adapting  the  system  to  the  handling  of  intricate  and  tech- 
nical problems  in  many  specialized  fields  remains  yet  to  be  solved. 

THE  SUPREME  COURT  AND  RAILROAD  REGULATION 

The  Interstate  Commerce  Commission  was  slow  in  acquiring  the 
respect  of  the  Supreme  Court.  As  late  as  1910,  Justice  Holmes  ex- 
pressed his  disbelief  that  the  commission  was  a  fit  body  to  be  entrusted 
with  rate-making,  even  in  the  qualified  manner  in  which  the  power 
was  then  given.  The  commission  was  always  trying  to  extend  its 
power,  he  said,  and  he  remarked,  evidently  with  satisfaction,  that  he 
had  written  some  decisions  limiting  that  power."  The  enlargement 

"38  Star.  208.  219. 

w  For  irnpoitant  segments  of  the  debate  see  50  Congressional  Record  5409  ff. 
•Mark    \.  DeYVolfe  Howe   (ed.),  Holmes-Pollock  Letters:  The  Correspondence  of  M 
Justice  Holmes  and  Sir  Frederick  Pollock,  1814-1932   .'2  vols..  1941V  I.  163. 
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of  the  powers  of  the  commission  by  statute,  however,  restrained  some- 
what the  interference  of  the  Supreme  Court  with  the  commission's 
orders.  In  a  case  decided  against  the  Illinois  Central  Railroad  Com- 
pany, for  example,  the  Court,  while  reserving  authority  to  pass  upon 
all  questions  of  constitutional  power  and  of  jurisdiction,  disclaimed 
the  power  exercised  in  earlier  years  of  redetennining  the  facts  as  well 
as  the  law  and  of  substituting  judicial  judgment  for  that  of  the  com- 
mission in  the  making  of  administrative  orders.  The  existence  of 
recognized  judicial  powers,  said  Justice  White  for  the  Court,  lent  "no 
support  whatever  to  the  proposition  that  we  may,  under  the  guise  of 
exerting  judicial  power,  usurp  merely  administrative  functions  by 
setting  aside  a  lawful  administrative  order  upon  our  conception  as  to 
whether  the  administrative  power  has  been  wisely  exercised."  "° 

In  other  words,  while  the  power  to  make  an  administrative  order 
was  a  matter  into  which  the  Court  might  inquire,  the  expediency  of 
making  a  lawful  order  under  given  circumstances  was  to  be  deter- 
mined by  the  administrative  body.  The  Supreme  Court  would  not 
attempt  to  insert  its  own  conception  of  policy.  The  statement  of 
principle  was  clear.  In  practice,  the  line  to  be  drawn  between  the 
mandate  of  law  and  the  area  of  administrative  discretion  was  often 
hard  to  find.  For  the  time  being  it  was  of  great  importance  that  the 
Supreme  Court  recognized  the  existence  of  a  line  beyond  which  it 
should  not  go  in  interfering  with  the  judgment  of  an  administrative 
body. 

"Interstate  Commerce  Commission  v.  Illinois  Central  Railroad  Co.,  215  U.S.  452,  470 
(1910).  For  discussion  of  this  and  other  cases,  see  1.  L.  Shaifman.  Interstate  Commerce 
Commission  (4  vols.  in  5,  1931),  I,  48,  68. 

•*  Railroad  litigants  used  the  development  of  effective  fedcial  regulation  of  interstate 
railroads  as  a  weapon  of  attack  upon  state  regulation  of  intiastate  railroads.  In  the 
Minnesota  rate  cases  of  1913,  Simpson  v.  Shepaid,  230  U.S.  352  (1913),  it  was  contended 
that  the  existence  of  federal  interstate  regulation  was  a  bar  to  state-wide  intiastate 
regulation  even  though  the  state  rates  were  icasonable.  The  Court  held  that  the  Inter- 
state Commerce  Commission  had  not  been  authoiized  to  establish  uniform  rates  over  all 
lailroads,  whether  interstate  or  intiastate,  and  that  the  state  regulation  was  therefoir 
valid  in  the  absence  of  conflict  with  u***-  regulation  of  interstate  rates  bv  the  Interstate 
Commeice  Commission. 

A  year  later,  in  the  Shrcveport  cases,  Houston  E.  &  W.  Texas  Railway  Co.  v.  United 
States,  234  U.S.  342  (1914),  the  Court  upheld  the  power  of  the  Interstate  Commerce 
Commission  to  interfere  with  state-established  rates  for  intrastate  commerce  where  such 
rates  had  a  bearing  upon  the  establishment  of  interstate  rates  by  the  Interstate  Com- 
merce Commission.  Due  process  required  that  rates  yield  a  fair  return  on  a  fair  value. 
Since  the  return  on  some  roads  came  from  the  two  forms  of  commerce  combined,  it  was 
necessary  in  such  cases  that  there  be  some  degree  of  central i/ed  control. 

A  basic  constitutional  and  legal  difficulty  in  connection  with  railroads  ai)d  with  public 
utilities  generally  was  the  establishment  of  the  value  of  the  property  on  which  rates 
were  to  be  based.  So  diverse  were  the  factors  to  be  considered  pursuant  to  the  decision 
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THE  CONTROL  OF  CORPORATIONS 

Taft,  like  Roosevelt,  gave  much  thought  and  effort  to  the  control 
of  corpoi  ations.  He  repeated  the  attempt  previously  made  by  Roose- 
velt to  secure  the  enactment  of  a  national  incorporation  law.  The 
constitutionality  of  such  a  measure  was  not  to  be  doubted,  he  argued, 
as  far  as  it  dealt  with  corporations  engaged  in  interstate  commerce. 
He  continued  to  urge  such  a  measure  throughout  his  term  in  office, 
but  without  success.  Control  through  enforcement  of  anti-trust  legis- 
lation was  an  important  part  of  his  program.  Before  he  became  Pres- 
ident, he  talked  in  terms  of  bringing  about  closer  co-operation  among 
the  Department  of  Justice,  the  Bureau  of  Corporations,  and  the  In- 
terstate Commerce  Commission  in  the  enforcement  of  an  amended 
an ti- trust  law."  He  discussed  anti-trust  legislation  at  length  in  a 
special  message  to  Congress,  rejecting  the  distinction  between  good 
trusts  and  bad  trusts  and  the  argument  that  so-called  good  trusts 
should  be  "permitted  to  organize,  suppress  competition,  control 
prices,  and  do  it  all  legally  if  only  they  do  not  abuse  the  power  by 
taking  too  great  profit  out  of  the  business." 

So  many  anti-trust  cases  were  instituted  and  carried  to  completion 
by  Taft's  administration  that  the  work  of  his  predecessor  in  this 
field  was  completely  overshadowed.  They  included  both  equity  cases 
and  criminal  prosecutions.  The  Roosevelt  enthusiasm  and  moral  in- 
dignation had  brought  the  Anti-Trust  Act  to  life,  but  the  establish- 
ment of  routine  enforcement  was  left  to  Taft  and  his  Attorney  Gen- 
eral, Wickersham.  This  is  not  to  say  that  the  government  stopped 
the  expansion  of  business  and  the  merging  of  smaller  units  into  larger 
ones.  It  is  doubtful  if  any  administration  could  have  stopped  that 
seemingly  inevitable  process.  The  government  did,  however,  check 
some  of  the  grosser  abuses  in  the  treatment  of  smaller  competitors, 
and  break  up,  at  least  temporarily,  some  of  the  larger  combinations. 
Success  was  achieved,  in  spite  of  the  lukewarm  attitudes  of  some 
judges.  Justice  Holmes,  for  example,  expressed  privately  the  belief 

of  the  Supreme  Court  in  Smyth  v.  Ames,  169  U.S.  466  (1898),  that  disagreement  and 
obstructive  litigation  were  always  possible.  In  191 3,  Congress  passed  an  act  authorizing 
the  Interstate  Commerce  Commission  to  make  an  investigation  and  establish  the  valu- 
ation of  all  common  carriers  subject  to  the  provisions  of  the  Interstate  Commerce  Act, 
(37  Stat.  701.)  So  difficult  was  the  task,  however,  that  a  long  period  of  years  was  required 
for  its  completion.  In  the  meantime  business  conditions  became  such  that  it  was  im- 
possible to  collect  charges  fixed  high  enough  to  yield  a  fair  return  on  a  fair  value 
Sharfman,  op.  cit.,  I,  119. 

"Homer  Cummings  and  Carl  McFarland,  Federal  Justice   (1937),  p.  338. 

"Message  of  January  7,  1910,  Messages  and  Papers  of  the  Presidents,  XVI,  74'>4. 
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that  the  Sherman  Act  was  a  humbug  based  on  economic  ignorance 
and  incompetence. 

Prominent  among  the  cases  won  were  the  Standard  Oil  and  the 
tobacco  trust  cases,"  in  which  two  great  combinations  were  broken 
up,  although  the  dissolution  in  neither  case  was  as  complete  as  was 
hoped  for.  In  the  Standard  Oil  case,  Chief  Justice  White,  now 
spokesman  for  the  majority  of  the  Court,  read  into  the  Anti-Trust  Act 
the  so-called  "rule  of  reason,"  the  interpretation  that  only  unreason- 
able restraints  were  prohibited  by  the  law.  Reasonableness  was  to 
be  determined  by  the  courts.  In  an  annual  message  to  Congress, 
President  Taft  stated  that  there  had  been  no  change  in  the  rule  of 
decision,  but  only  in  the  form  of  its  expression.  The  Court  had 
merely  adopted  common-law  terminology.  "A  reasonable  restraint 
of  trade  at  common  law  is  well  understood  and  is  clearly  defined/' " 
Nevertheless,  the  language  of  the  opinion  created  the  impression  that 
the  Court  was  arrogating  power  to  itself  by  enlarging  its  own  dis- 
cretion in  the  interpretation  of  an  important  statute.  Indeed,  the 
Court  seemed  to  be  assuming  by  judicial  legislation  powers  that  Taft 
had  objected  to  giving  it  by  statute  on  the  ground  that  the  judicial 
burden  would  be  too  great. 

No  changes  were  made  in  the  Sherman  Act  during  the  Taft  period. 
One  of  the  last  of  his  official  acts,  however,  was  to  veto  an  appropri- 
ation bill  which  forbade  the  use  of  any  of  the  appropriated  money  for 
anti-trust  actions  against  labor  or  farmer  organizations.  The  pro- 
vision, said  the  President,  was  "class  legislation  of  the  most  vicious 
sort."  " 

CONSERVATION  OF  NATURAL  RESOURCES 

A  part  of  the  Taft  heritage  from  his  predecessor  was  the  Roosevelt 
conservation  policy.  "I  rejoice  in  my  heritage/'  he  said  in  1910."  In 
1908,  he  had  said,  "As  a  people,  we  have  the  problem  of  making  our 
forests  outlast  this  generation,  our  iron  outlast  this  century,  and  oui 
coal  the  next;  not  merely  as  a  matter  of  convenience  or  comfort,  but 
as  a  matter  of  stern  national  necessity."  "  The  Taft  attitude  toward 

*  Howe  (ed.),  op.  cit.,  I,  163. 

•Standard  Oil  Co.  v.  United  States,  221  UJS.  1    (1911). 

"United  States  v.  American  Tobacco  Co.,  221  U.S.  106  (1911). 

"Message  of  December  5,  1911,  Messages  and  Papers  of  the  Presidents,  XVI,  7646. 

*  Messages  and  Papers  of  the  Presidents,  XVI,  7865.  "  Ibid.,  p.  755& 

*  Quoted,  Investigation  of  the  Department  of  the  Interior  and  of  the  Bureau  o\ 
Forestry,  Senate  Doc.  No.  719,  61st  Cong.,  3d  sess.,  p.  1160. 
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conservation,  however,  as  toward  other  matters,  was  essentially  differ- 
ent from  that  of  Roosevelt.  In  analyzing  speeches  made  by  the  two 
men  at  the  National  Conservation  Congress,  held  at  St.  Paul  in  Sep- 
tember, 1910,  a  farm  paper  said  that  Taft  discussed  conservation  as  a 
great  jurist,  while  Roosevelt  discussed  it  as  a  preacher  of  righteous- 
ness." On  that  occasion  Taft  deplored  the  emotionalism  in  terms  of 
which  the  subject  was  usually  discussed: 

I  am  bound  to  say  that  the  time  has  come  for  a  halt  in  general 
rhapsodies  over  conservation,  making  the  word  mean  every  known 
good  in  the  world;  for,  after  the  public  attention  has  been  roused, 
such  appeals  are  of  doubtful  utility  and  do  not  direct  the  public  to  the 
specific  course  that  the  people  should  take,  or  have  their  legislators 
take,  in  order  to  promote  the  cause  of  conservation.** 

Even  though  he  refused  to  indulge  in  "general  rhapsodies  over  con- 
servation," and  even  though  he  differed  from  Roosevelt  in  being 
unwilling  to  act  without  legal  warrant,  Taft  was  responsible  for  im- 
portant achievements.  He  secured  the  enactment  of  a  i^easure  re- 
taining in  the  government  the  title  to  coal  on  land  subject,  under  the 
homestead  laws,  to  entry  for  agricultural  purposes,  thereby  prevent- 
ing the  passing  of  a  valuable  resource  into  private  hands  for  nominal 
compensation.**  He  secured  the  enactment  of  another  statute  author- 
izing him  to  withdraw  from  entry  lands  to  be  used  for  water-power 
sites,  irrigation,  and  other  purposes."  He  made  extensive  withdrawals 
pursuant  to  the  statute,  and  promoted  classification  of  lands  in  the 
public  domain  to  discover  what  ought  to  be  retained  by  the  govern- 
ment. The  work  was  important,  although  accomplished  without 
evangelistic  flourishes. 

It  was  only  within  the  decade  that  the  immensity  of  the  nation's 
wealth  in  water-power  was  coming  to  be  realized.  With  the  realiza- 
tion, it  was  only  natural  that  business  interests  rushed  to  gain  contro: 
of  the  most  valuable  power  sites,  and  that  they  criticized  attempts  of 
the  federal  government  to  retain  control  of  a  portion  of  this  wealth 
rather  than  permit  it  to  pass  into  private  hands.  State-rights  doc- 
trines were  employed  to  show  that  the  federal  program  was  uncon- 
stitutional. Said  one  writer  on  the  subject: 

The  underlying  motive  of  the  proposed  conservation  legislation, 
and  particularly  the  measures  which  concern  the  water-power  sites,  is 

*  Wallaces'  Farmer,  September  23,  191 0. 

*  Messages  and  Papers  of  the  Presidents,  XVI,  7573. 
«36  Stat.  583.  "36  Stat.  847. 
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a  profound  distrust  of  the  capacity  of  the  state  governments  to  govern 
their  internal  affairs  with  wisdom  and  justice,  and  an  assumption  oi 
superior  wisdom  and  virtue  on  the  part  of  the  national  government. 
But  whether  or  not  this  distrust  is  well  founded,  the  ends  sought  to  be 
accomplished  are  not  fairly  or  legitimately  within  the  scope  of  the 
Constitution,  and  the  means  proposed  for  their  attainment  are  re- 
pugnant to  its  letter  and  spirit.4* 

Taft  questioned  the  validity  of  objections  of  this  kind.  Where  the 
government  owned  the  land  which  must  be  utilized  for  the  develop- 
ment of  water-power,  the  government  could  determine  the  condi 
tions  under  which  such  lands  might  be  used.  He  thought  it  the  plain 
duty  of  the  government  to  see  that  conditions  were  imposed  by  which 
the  development  of  water-power  on  what  were  now  public  lands 
would  not  lead  to  monopoly  and  extortionate  charges.4*  Except  for 
permission  to  withdraw  water-power  sites  from  entry,  no  effective 
legislation  was  secured  during  the  Taft  administration,  but  the 
messages  of  the  President,  coupled  with  the  report  on  water-power 
development  made,  in  1912,  by  the  Bureau  of  Corporations,47  added 
to  the  public  understanding  and  resulted  in  action  later  on.  It  is 
to  be  noted  that  the  President  concerned  himself  only  with  power 
sites  on  public  lands,  and  not  those  where  federal  jurisdiction  could 
be  claimed  only  on  the  basis  of  control  of  navigation.  Much  thought 
remained  to  be  given  to  the  whole  subject  before  a  program  of  federal 
control  was  worked  out. 

For  oil  and  gas  lands  Congress  passed  an  act  giving  the  right  of 
agricultural  entry  upon  the  surface,  as  in  the  case  of  coal  lands,  with- 
out the  acquisition  of  title  to  subsurface  wealth.*8  The  government 
had  great  difficulty  in  conserving  publicly  owned  oil  and  gas  because 
of  drainage  to  wells  on  privately  owned  lands.  This  was  particularly 
true  along  railroad  rights  of  way  where  alternate  sections  had  been 
given  to  the  railroad  companies.  The  subject  provided  sweeping 
opportunities  for  graft,  and  the  government  was  engaged  for  years  in 
extensive  litigation  to  protect  its  rights. 

Because  public  lands  in  the  eastern  part  of  the  country  had  long 
since  passed  into  private  hands,  the  first  national  forests  established  by 

"William  B.  Bosley,  "Conservation  and  the  Constitution,"  Yale  Law  Journal,  XX 
^November,  1910),  18,  27. 

"Messages  and  Papers  of  the  Presidents,  XVI,  7571. 

"Report  of  the  Commissioner  of  Corporations  on  Water-Power  Development  in  ih* 
United  States  (1912). 

48  37  Stat.  496. 
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the  government  were  all  in  the  western  states.  The  conservationists 
urged  restoring  some  of  the  cut-over  lands  of  the  East  to  their  prim- 
eval condition  through  intervention  of  the  federal  government.  Bills 
to  that  end  were  introduced  in  Congress  from  time  to  time  over  a 
period  of  years,  in  the  face  of  serious  constitutional  difficulties.  It  was 
believed  that  the  restoration  of  some  of  the  forests  of  the  East  would 
promote  the  public  welfare,  but  the  Supreme  Court  had  never 
decided  the  question  whether  Congress  could  tax  and  spend  for  the 
public  welfare  save  through  the  exercise  of  some  other  granted  power. 
The  Constitution  said  nothing  about  the  purchase  of  lands  to  estab- 
lish national  forests,  nor  did  the  power  seem  easily  derived  horn  other 
powers  which  were  granted. 

In  his  annual  message  of  December  3,  1907,  President  Roosevelt 
had  made  the  following  recommendation: 

We  should  acquire  in  the  Appalachian  and  White  Mountain 
regions  all  the  forest  lands  that  it  is  possible  to  acquire  for  the  use  of 
the  nation.  These  lands,  because  they  form  a  national  asset,  are  as 
emphatically  national  as  the  rivers  which  they  feed,  and  which  flow 
through  so  many  states  before  they  reach  the  ocean.4* 

Such  a  conception  of  nationalism  was  much  broader  than  that  held 
by  many  of  Roosevelt's  contemporaries.  This  portion  of  his  message 
and  two  bills  introduced  to  carry  out  its  recommendations  were  re 
ferred  to  the  House  committee  on  the  judiciary,  with  a  request  for  an 
opinion  on  the  powers  of  the  government  in  the  matters.  The  com- 
mittee replied  in  the  following  resolution: 

That  the  committee  is  of  the  opinion  that  the  federal  government 
has  no  power  to  acquire  lands  within  a  state  solely  for  forest  reserves; 
but  under  its  constitutional  power  over  navigation  the  federal  govern 
ment  may  appropriate  for  the  purchase  of  lands  and  forest  reserves  in 
a  state,  provided  it  is  made  clearly  to  appear  that  such  lands  and 
forest  reserves  have  a  direct  and  substantial  connection  with  the  con 
servation  and  improvement  of  the  navigability  of  a  river  actually 
navigable  in  whole  or  in  part,  and  that  any  appropriation  made  there- 
for is  limited  to  that  purpose."0 

After  this  resolution  was  published,  bills  on  the  subject  weie 
drafted  in  such  a  way  as  to  show  a  connection  between  the  purchase  oi 
lands  and  the  navigability  of  streams.  This  task  had  its  difficulties, 

"Messages  and  Papers  of  the  Presidents,  XV.  7099. 
MA*  Cnrtarcssional  Record  9000. 
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Some  experts  claimed  that  a  forest  coverage  at  the  headwaters  of 
streams  created  a  bed  of  humus  and  a  soil  knitted  together  with  the 
roots  of  trees  which  provided  a  natural  reservoir  for  rainfall,  from 
which  water  flowed  with  comparative  evenness  to  maintain  the  flow  of 
navigable  streams.  By  contrast,  if  the  forest  coverage  was  removed, 
the  rain  which  fell  on  hard  ground  flowed  quickly  off  to  flood  the 
streams  for  a  temporary  period,  after  which  the  streams  dried  up  and 
failed  to  provide  navigable  waters  down  below.  The  argument 
sounded  persuasive  and  was  used  to  the  fullest  extent  to  justify  author- 
ization to  purchase  denuded  lands  on  watersheds  for  reforestation. 
The  difficulty  was  that  other  experts  found  no  such  difference  be- 
tween the  flow  of  water  from  forested  and  deforested  areas,  and  could 
see  no  such  connection  between  reforestation  and  navigability  as  to 
provide  a  constitutional  basis  for  purchase  of  lands.  In  any  event,  it 
was  claimed,  and  not  vigorously  denied,  that  the  navigation  argu- 
ment was  but  a  subterluge  to  give  constitutional  justification  for 
action  desired  on  other  grounds. 

A  measure  having  the  support  of  the  President,  which  came  to  be 
known  as  the  Weeks  Act,  was  passed  in  1911."  It  did  not  go  far 
enough  to  please  the  most  ardent  conservationists,  but  it  was  regarded 
as  the  entering  wedge  lor  additional  legislation.  Said  Senator  New- 
lands,  "It  establishes  and  applies  a  constitutional  principle  of  vast  im- 
portance, which  is  that  the  regulation  of  the  flow  of  rivers  by  the  pro- 
tection of  the  watersheds  from  denudation  and  erosion,  and  the  preser- 
vation of  forests  as  sources  of  water  supply,  is  a  proper  function  of  the 
national  government  under  its  power  to  maintain  the  navigability  of 
rivers/*  M  The  act  provided  for  a  National  Forest  Reservation  Com- 
mission, to  be  made  up  of  the  Secretaries  of  War,  Interior,  and  Agri- 
culture, and  two  members  each  from  the  Senate  and  House  of  Repre- 
sentatives. Provision  was  made  for  the  purchase  of  lands  by  the  com- 
mission over  a  five-year  period.  The  measure,  as  predicted,  marked 
the  beginning  of  much  more  extensive  developments  in  the  years 
ahead. 

In  spite  of  his  efforts  and  achievements  in  the  field  of  conseivation, 
Taft  ended  his  four  years  in  office  with  the  reputation  of  an  opponent 
of  the  conservation  movement  and  with  the  opposition  of  most  of  its 
strong  advocates.  The  explanation  lay  in  the  results  of  the  Pinchot- 
Ballinger  controversy  and  in  the  fact  that  Roosevelt  split  the  Repub- 
lican party  in  1912  by  assuming  leadership  of  the  radical  conservation 

§1S6  Stat.  961.  "46  Congressional  Record  2589. 
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faction  and  other  discontented  groups.  The  Pinchot-Ballinger  con- 
troversy began  when  Gifford  Pinchot,  chief  of  the  Forest  Service  in  the 
Department  of  Agriculture,  sponsored  the  cause  of  Louis  R.  Glavis, 
a  subordinate  in  the  Interior  Department,  who  accused  Secretary  of 
the  Interior  Richard  A.  Ballinger  of  improper  disposal  of  coal  lands 
in  Alaska.  The  traditional  attitude  of  the  Interior  Department  was 
that  the  interests  of  the  country  were  best  served  by  the  transfer  of 
public  lands  and  minerals  to  private  possession.  Pinchot,  an  ardent 
conservationist,  was  interested,  not  merely  in  preventing  the  waste 
of  resources,  but  also  in  keeping  ownership  in  the  government  for  the 
benefit  of  the  people.  Glavis  gave  unauthorized  publicity  to  charges 
against  his  superior  officer  and  was  dismissed  for  his  pains.  Pinchot, 
supporting  Glavis,  went  over  the  head  of  his  own  immediate  superior 
officer,  the  Secretary  of  Agriculture,  and  over  the  head  of  the  Presi- 
dent, in  a  letter  to  a  member  of  the  Senate,  to  appeal  for  the  support 
of  Congress.  The  letter  was  made  public.  For  his  act  of  insubordi- 
nation Pinchot,  too,  was  dismissed  from  office. 

With  the  dismissal  of  Pinchot  the  conservationists  of  the  country 
swarmed  in  upon  Washington  to  demand  an  investigation.  Congress 
investigated  at  great  length."  Although  differences  in  philosophy  as 
to  the  conservation  of  natural  resources  were  disclosed,  no  evidence  of 
fraud  was  produced.  It  is  questionable  whether  even  the  term  "mis- 
conduct" could  be  legitimately  applied  to  anything  done  by  the  Sec- 
retary of  the  Interior.  The  controversy  had  the  effect  of  labeling 
him  as  an  anti-conservationist,  however,  and  Taft,  who  stood  by  him, 
paid  the  price  of  his  support.54  The  effect  of  the  controversy  brought 
on  by  the  misplaced  ardor  of  conservationists  was  to  injure  a  Presi- 
dent who  did  much  in  the  interest  of  conservation,  and  it  may  also 
have  had  the  effect  of  slowing  down  the  conservation  movement. 

''WHITE-SLAVE"  LEGISLATION 

The  period  saw  the  extension  of  the  control  of  the  federal  govern- 
ment over  matters  hitherto  assumed  to  be  subject  to  the  control  only 
of  the  states.  One  of  the  subjects  dealt  with  was  sexual  immorality. 
It  seemed  obviously  a  matter  of  local  concern,  yet  such  was  the  cor- 
ruption of  a  number  of  local  governments  and  the  incompetence  of 
local  officials  that  vice  flourished  openly.  There  was  as  yet  no  federal 

"See  Senate  Doc.  719,  61st  Cong.,  3d  sess 

"For  discussion  of  the  controversy  see  Pi  Ingle,  op.  cit.,  I,  chapters  XXVI  and  XXVIt 
See  also  Alpheus  T.  Mason,  Bureaucracy  Convicts  Itself  (1941). 
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income-tax  law  which  the  federal  government  might  use,  as  it  did  use 
such  a  law  in  later  years,  to  hamper  by  indirection  the  business  of 
prostitution.  The  first  attempts  at  federal  regulation  were  based  on 
the  power  to  regulate  foreign  and  interstate  commerce. 

For  many  years  Congress  had  sought,  through  immigration  laws, 
to  exclude  from  the  country  aliens  who  came  for  immoral  purposes. 
Since  the  prospect  of  immoral  conduct  was  not  easy  to  determine,  the 
laws  were  only  mildly  effective.  By  an  act  of  1907,  Congress  sought 
to  extend  its  control  by  providing  for  the  punishment  of  any  person 
who  harbored  an  alien  woman  for  immoral  purposes  within  three 
years  after  her  arrival  in  the  country.85  The  keeping  of  houses  of 
prostitution  was  normally  subject  only  to  the  jurisdiction  of  the  states, 
but  Congress  was  here  attempting  to  extend  the  operation  of  the 
immigration  laws  to  punishment  of  the  offense. 

The  Supreme  Court,  in  Keller  v.  United  States,"  held  the  act  un- 
constitutional, by  a  vote  of  six  to  three.  Said  Justice  Brewer  for  the 
Court: 

While  the  keeping  of  a  house  of  ill-fame  is  offensive  to  the  moral 
sense,  yet  that  fact  must  not  close  the  eye  to  the  question  whether  the 
power  to  punish  therefor  is  delegated  to  Congress  or  is  reserved  to 
the  states.  Jurisdiction  over  such  an  offense  comes  within  the  ac- 
cepted definition  of  the  police  power.  Speaking  generally,  that  power 
is  reserved  to  the  states,  for  there  is  in  the  Constitution  no  grant 
thereof  to  Congress.87 

The  decision  seemed  to  stand  in  the  way  of  further  federal  legisla- 
tion of  this  kind.  In  1910,  however,  under  the  stimulus  of  dis- 
closures of  gross  immorality  carried  on  by  use  of  women  kept  under 
conditions  of  actual  slavery,  in  what  came  to  be  known  as  the  "white- 
slave"  traffic,  Congress  turned  to  a  new  measure.  The  purpose  was 
to  punish  any  person  who  in  any  way  brought  about  the  transporta- 
tion of  a  woman  in  interstate  or  foreign  commerce  for  immoral  pur- 
poses, or  induced  a  woman  to  travel  in  interstate  or  foreign  commerce 
for  such  purposes.  The  opposition  pointed  to  the  Keller  case  as  evi- 
dence that  the  measure  was  an  unconstitutional  encroachment  on 
the  police  powers  of  the  states.  The  congressman  from  a  state  in 

"34  Stat.  898.  "215  U.S.  138   (1909). 

57  Ibid.,  p.  144.  The  Court  subsequently  upheld  the  deportation  of  aliens  found 
practicing  prostitution  within  three  years  aftet  admission  to  the  United  States.  (Zako- 
naite  v.  Wolf,  226  U.S.  272  [1912].)  The  act  was  held  not  unconstitutional  because  the 
findings  of  faci  of  the  Department  of  Commerce  and  Labor  were  made  conclusive. 
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which   such   immorality   prevailed,    said    Representative   Adamson, 
ought  to  appeal  to  the  people  of  his  own  state  to  put  an  end  to  it. 

That  course  is  far  more  patriotic  and  more  in  conformity  with  his 
oath  of  office  than  to  come  here  confessing  to  such  pusillanimous  dere- 
liction in  his  own  state  in  the  performance  of  its  duty  as  a  state  of  this 
great  Union  and  seeking  to  cast  on  Congress  the  unnatural,  improper, 
unconstitutional,  and  wholly  unnecessary  burden  of  legislating  to  do 
the  work  which  his  people  at  home  ought  to  do." 

Friends  of  the  measure,  on  the  other  hand,  argued  that,  whereas  the 
Keller  case  had  dealt  with  the  harboring  of  prostitutes,  an  essentially 
local  matter,  the  proposed  measure  dealt  with  actual  transportation 
in  interstate  and  foreign  commerce,  which  was  not  within  the  jurisdic- 
tion of  the  states.  As  demonstrated  by  the  enforcement  of  lottery 
legislation,  pure-food  and  drug  legislation,  and  other  acts,  Congress 
had  power  to  purify  the  stream  of  interstate  commerce  by  prohibiting 
that  commerce  which  resulted  in  evils  at  the  end  of  the  line.  Fur- 
thermore, said  one  congressman,  "when  this  Congress  offers  to  pass 
legislation  to  prevent  a  horror  which  the  devil  would  be  ashamed  of, 
why  should  we  higgle  over  a  doubtful  question  of  possible  constitu 
tional  construction  by  the  courts  in  the  future?" 

The  measure,  known  as  the  Mann  Act,  was  passed  and  was  ap- 
proved on  June  25,  1910.*°  On  February  24,  1913,  the  Supreme  Court 
in  Hoke  v.  United  States 81  held  it  constitutional  by  a  unanimous  vote 
without  mentioning  the  Keller  case.  Surely,  said  Justice  McKenna 
for  the  Court,  "if  the  facility  of  interstate  transportation  can  be  taken 
away  from  the  demoralization  of  lotteries,  the  debasement  of  obscene 
literature,  the  contagion  of  diseased  cattle  or  persons,  the  impurity  oi 
food  and  drugs,  the  like  facility  can  be  taken  away  from  the  syste- 
matic enticement  to  and  the  enslavement  in  prostitution  and  de- 
bauchery of  women,  and,  more  insistently,  of  girls/ 

THE  WEBB-KENYON  ACT 

One  of  the  more  important  regulatory  measures  enacted  during  the 
Taft  administration,  the  Webb-Kenyon  Act,  was  passed  over  his  veto. 
It  had  to  do  with  the  interstate  shipment  of  liquor.  For  several 
decades  a  number  of  states  or  parts  of  states  had  attempted  to  control 

"45  Congressional  Record  1032.  "  Ibid.,  p.  812. 

"36  Stat.  825.  "227  U.S.  SOB    (1913). 

"Ibid.,  p.  322.  See  also  Athanasaw  v.  United  States,  227  U.S.  326  (1913).  Once  the 
statute  had  been  upheld,  its  application  was  extended  far  beyond  the  original  purpose  oJ 
curbing  organized  vice.  It  was  applied  to  individual  acts  of  immorality,  largely  without 
reference  to  circumstances.  Because  of  this  development  it  became  a  fruitful  source  oi 
blackmail  conspiracies. 
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or  prevent  the  sale  of  liquor  within  their  borders.  They  had  been 
handicapped  by  their  inability  to  interfere  with  interstate  commerce 
to  the  extent  of  preventing  the  inflow  of  liquor  from  other  states.  Con- 
gress had  passed  the  Wilson  Act  of  1890  to  authorize  the  states  to  pre- 
vent the  sale  of  liquor  in  original  packages  which  had  been  shipped 
in  interstate  commerce.  As  interpreted  by  the  courts,  however,  that 
act  did  not  allow  the  state  to  assert  jurisdiction  until  the  delivery  of 
packages  to  consignees.  As  the  dry  area  of  the  country  expanded,  a 
huge  mail-order  business  in  liquor  developed,  to  the  extent  of  some 
twenty  million  gallons  a  year." 

"Dry"  forces  urged  Congress  to  enact  laws  to  make  prohibition 
effective,  but  "wet"  forces  were  strong  enough  to  prevent  more  than 
nominal  prohibition  of  the  shipment  of  liquor  in  interstate  com- 
merce. By  compromise,  legislation  was  drafted  that  would  allow  the 
exercise  of  state  jurisdiction  when  liquor  crossed  the  state  line.  If 
the  states  had  the  right  to  capture  the  goods  in  transit,  they  could  do 
serious  damage  to  the  business.  The  measure  agreed  upon  stated 
briefly  that  the  shipment  of  intoxicating  liquor  into  a  state  in  viola- 
tion of  any  law  thereof  was  prohibited.  No  federal  penalty  was 
provided.  The  theory  of  the  act  was  expressed  in  the  curiously 
phrased  enacting  clause  —  "An  act  divesting  intoxicating  liquors  of 
their  interstate  character  in  certain  cases."  It  was  apparently  assumed 
that,  if  interstate  shipment  was  forbidden  by  federal  law,  shipment  in 
violation  of  the  law  would  not  be  interstate  commerce,  and  the  states 
could,  therefore,  assert  jurisdiction  at  their  borders. 

Senator  Root,  an  administration  adviser  in  many  matters  and  the 
member  of  the  Senate  most  likely  to  be  the  purveyor  of  administra- 
tion sentiments,  opposed  the  bill  on  the  ground  of  unconstitution- 
ality.  He  believed  the  effect  of  the  bill 

will  be  that  the  courts  of  the  United  States  will  have  to  say  that  it  is 
beyond  the  constitutional  power  of  Congress.  I  think  they  will  have  to 
say  that  or  stultify  themselves,  and  when  they  say  that,  they  will  con- 
centrate upon  themselves  a  measure  of  unpopularity,  of  public  cen- 
sure, and  of  public  impatience  with  the  judicial  establishment  which 
we  will  have  shifted  from  our  shoulders  when  we  vote  for  the  bill,  be- 
lieving it  to  be  unconstitutional.  I  think  I  shall  be  the  better  satisfied 
to  take  that  burden  on  my  own  shoulders,  and  therefore  I  shall  vote 
against  the  bill,  because  I  think  it  is  not  permitted  by  the  Consti- 
tution.6* 

"See  Interstate  Commerce  Commission  opinion,  quoted  49  Congressional  Record  700, 
•M9  Congressional  Record  2914. 
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Senator  George  Sutherland,  a  constitutional  lawyer  of  repute,  whc 
in  1922  was  to  be  appointed  to  the  Supreme  Court  by  President  Hard 
ing,  made  a  devastating  analysis  of  the  bill,  and  found  it  unconstitu 
tional.  The  purpose  of  including  the  commerce  clause  in  the  Con- 
stitution, he  argued,  had  been  to  secure  commerce  among  the  states 
against  conflicting  and  discriminating  regulations  of  the  states,  such 
as  would  be  authorized  by  this  statute,  which  was  made  specifically 
dependent  on  the  laws  of  the  several  states.  The  constitutional 
powers  of  the  states  were  defined,  not  by  Congress,  but  by  the  Consti- 
tution. Apparently,  in  his  mind  interstate  commerce  was  still  inter- 
state commerce,  even  though  power  over  it  was  surrendered  by  Con- 
gress, and  a  congressional  surrender  of  power  was  not  sufficient  to 
give  the  states  control  over  it.  Whatever  the  action  of  Congress,  the 
Constitution  had  put  the  control  of  interstate  commerce  in  the  hands 
of  the  federal  government  and  had  thereby  taken  it  away  from  the 
states.  He  believed,  furthermore,  that  Congress  could  not  prevent 
the  shipment  of  liquor  in  interstate  commerce  because  of  its  alleged 
harmful  effects  unless  the  prohibition  was  made  general  and  not 
rested  upon  the  separate  actions  of  particular  states  or  parts  of  states.61 

The  bill  was  passed  by  both  houses,  with  admission  on  the  part  of 
its  advocates  that  there  were  grounds  for  doubt  as  to  its  constitution 
ality.     Attorney  General  Wickersham  prepared  for  the  President  an 
opinion  that  the  bill  was  unconstitutional.06  The  President  sent  to  the 
Senate  a  copy  of  the  opinion  and  a  veto  message,  saying  of  the  bill: 

I  believe  it  to  be  a  violation  of  the  interstate  commerce  clause  of 
the  Constitution,  in  that  it  is  in  substance  and  effect  a  delegation  by 
Congress  to  the  states  of  the  power  of  regulating  interstate  commerce 
in  liquors  which  is  vested  exclusively  in  Congress.  ...  I  cannot  think 
that  the  framers  of  the  Constitution,  or  that  the  people  who  adopted 
it,  had  in  mind  for  a  moment  that  Congress  could  thus  nullify  the 
operation  of  a  clause  whose  useful  effect  was  deemed  so  important 
and  which  in  fact  has  contributed  so  much  to  the  solidarity  of  the 
nation  and  the  prosperity  that  has  followed  unhampered,  nation- 
wide trade.67 

Part  of  the  President's  message  followed  the  lines  of  Sutherland's 
argument.  One  significant  paragraph  was  a  development  of  an  idea 
expressed  by  Root: 

But  it  is  said  that  this  is  a  question  with  which  the  Executive  01 

*lbid.t  pp.  2904  ff.  ••SO  Opinions  of  the  Attorney  General  88. 
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members  of  Congress  should  not  burden  themselves  to  consider  or 
decide.  It  is  said  that  it  should  be  left  to  the  Supreme  Court  to  say 
whether  this  proposed  act  violates  the  Constitution.  I  dissent  utterly 
from  this  proposition.  The  oath  which  the  Chief  Executive  takes, 
and  which  each  member  of  Congress  takes,  does  not  bind  him  any  less 
sacredly  to  observe  the  Constitution  than  the  oaths  which  the  justices 
of  the  Supreme  Court  take.  It  is  questionable  whether  the  doubtful 
constitutionality  of  a  bill  ought  not  to  furnish  a  greater  reason  for 
voting  against  the  bill,  or  vetoing  it,  than  for  the  Court  to  hold  it  to 
be  invalid.  The  Court  will  only  declare  a  law  invalid  where  its 
unconstitutionality  is  clear,  while  the  lawmaker  may  very  well  hesitate 
to  vote  for  a  bill  if  of  doubtful  constitutionality  because  of  the  wisdom 
of  keeping  clearly  within  the  fundamental  law.  The  custom  of  legis 
lators  and  executives  having  any  legislative  function  to  remit  to  the 
courts  entire  and  ultimate  responsibility  as  to  the  constitutionality  of 
the  measures  which  they  take  part  in  passing  is  an  abuse  which  tends 
to  put  the  Court  constantly  in  opposition  to  the  legislature  and  ex- 
ecutive, and,  indeed,  to  the  popular  supporters  of  unconstitutional 
laws.  If,  however,  the  legislators  and  the  executives  had  attempted 
to  do  their  duty,  this  burden  of  popular  disapproval  would  have 
been  lifted  from  the  courts,  or  at  least  considerably  lessened." 

The  Taft  administration  had  almost  reached  the  end  of  its  life,  and 
its  influence  over  Congress  was  now  negligible.  The  bill,  which 
came  to  be  known  as  the  Webb-Kcnyon  Act,69  was  passed  over  the  veto. 
Four  years  later,  while  expressing  deference  to  the  opinions  of  Wick- 
ersham  and  Taft,  the  Supreme  Court  held  the  measure  constitutional 
by  a  vote  of  seven  to  two.70  Disagreeing  with  Taft,  who  had  appointed 
him  Chief  Justice  and  was  later  to  succeed  him  in  that  office,  and  with 
Sutherland  who  was  later  to  be  Taft's  colleague  on  the  Supreme 
Court,  Chief  Justice  White  argued  that  the  act  did  not  delegate 
power  to  the  states,  but  was  an  exercise  of  federal  power.  The  act 
was  uniform,  he  said.  The  lack  of  uniformity  was  in  the  conditions 
amid  which  it  was  to  be  applied.  Furthermore,  the  Constitution  did 
not  require  that  federal  commercial  regulations  be  uniform  through- 
out the  United  States.  As  a  regulation  of  commerce,  the  Webb- 
Kenyon  Act  was  but  an  extension  of  the  Wilson  Act,  of  which  the 
purpose  had  been  to  regulate  by  divesting  shipments  of  their  inter- 
state character  and  stripping  them  of  the  right  to  be  sold  in  the 
original  package,  which  otherwise  would  have  obtained.  The  Wilson 

<*  Ibid.,  p.  4292.  «  37  StaL  699. 
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Act  had  been  held  constitutional,  and  this  decision  must  follow  pre- 
cedent.71 

Shortly  before  the  Supreme  Court  decided  this  case,  former  Presi- 
dent Taft,  as  if  fearing  that  the  Court  would  reject  his  argument  a5 
to  the  unconstitutionality  of  the  act,  again  set  forth  his  theory  dis- 
cussed above.7*  His  thinking  may  have  been  colored  by  the  fact  that 
the  issue  involved  in  the  Webb-Kenyon  Act  had  arisen  in  a  situation 
where  Congress  was  acting  under  pressure  of  a  powerful  lobby  rather 
than  where  the  government  was  taking  the  lead  in  planning  for  the 
public  welfare.  His  reasoning,  in  any  event,  was  fundamentally  that 
of  a  jurist,  of  a  man  whose  concern  was  first  of  all  with  the  law,  rather 
than  with  taking  positive  action  for  the  public  welfare.  It  assumed, 
furthermore,  a  static  quality  in  the  law.  It  ignored  the  fact  that  con- 
stitutional adaptation  to  new  circumstances  has  usually  taken  place 
through  legislative  enactment  and  executive  and  judicial  acceptance 
of  legislation  of  somewhat  doubtful  constitutionality.  His  argument 
would  have  been  inconceivable  as  coming  from  Theodore  Roosevelt, 
It  was  at  opposite  poles  from  the  theory  of  Franklin  D.  Roosevelt,  ex- 
pressed in  1935  when  he  wrote  to  the  chairman  of  a  congressional 
committee,  "I  hope  your  committee  will  not  permit  doubts  as  to  con- 
stitutionality, however  reasonable,  to  block  the  suggested  legis- 
lation." n 

THE  RECALL  OF  JUDGES  AND  ADMISSION  OF  ARIZONA 

Taft's  essential  conservatism  and  his  interest  in  the  preservation  of 
judicial  institutions  without  fundamental  change  were  further  re- 
vealed in  the  struggle  to  secure  the  admission  of  Arizona  into  the 
Union.  For  some  years  Congress  had  considered  the  admission  of 
New  Mexico  and  Arizona,  the  last  of  the  contiguous  territories  yet 

nThc  Chief  Justice  did  not  deal  with  the  contention,  present  or  implied  in  the 
Sutherland  argument,  that  interstate  commerce  was  a  matter  of  fact  and  not  merely  ol 
law,  a  condition  which  could  not  he  changed  hy  act  of  Congress.  The  difficulty  appai 
ently  lay  in  the  uncertainties  of  the  doctiine  that  Congress  may  leave  to  the  states 
regulation  of  aspects  of  interstate  commerce  requiring  to  be  governed  by  local  rather 
than  general  rules. 

For  application  of  the  piinciples  of  the  Wilson  Act  and  the  Webb-Kenyon  Act  in  the 
field  of  prison-made  goods  see  Whitfield  v.  Ohio,  297  U.S.  431  (1936),  and  Kentucky 
Whip  and  Collar  Co.  v.  Illinois  Central  Railroad  Co.,  299  U.S.  334  (1937).  Congiess 
again  resorted  to  "divesting  legislation"  in  1910  when  it  made  piize-fight  films  shipped 
into  a  state  subject  to  the  laws  of  the  state  in  spite  of  the  interstate  shipments  (54 
Stat.  686).  This  device  might  conceivably  become  one  of  great  importance  in  decen- 
tralization of  control  over  matters  on  which  attitudes  differ  in  the  several  states. 

"William  Howard  Taft,  Our  Chief  Magistrate  and  His  Powert  (1916),  p.  21. 
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awaiting  admission  to  statehood.  The  difficulty  as  to  Arizona  lay  in 
the  terms  of  the  constitution  submitted  for  approval.  The  prospec- 
tive state  had  succumbed  to  the  then  current  progressive  influence, 
and  had  made  constitutional  provision  for  the  initiative,  the  referen- 
dum, and  the  recall,  the  latter  including  judicial  as  well  as  legislative 
and  executive  officers. 

The  initiative  and  the  referendum  were  generally  unpopular  in 
most  of  the  states  then  represented  in  Congress,  while  the  recall  of 
judges  was  subject  to  hysterical  condemnation.  Although  there  was 
some  question  as  to  whether  a  state  which  resorted  to  judicial  recall 
had  the  republican  form  which  the  federal  government  was  to  insure 
to  the  states,  it  was  not  seriously  contended  that  such  a  procedure 
violated  the  federal  Constitution.74  It  was  said,  however,  that,  if  Con- 
gress and  the  President  approved  the  state  constitution  in  its  present 
form,  such  an  act  would  constitute  overt  approval  of  the  plan  for 
recall. 

Positive  support  for  the  governmental  innovations  in  the  proposed 
constitution  was  given  by  Senator  Bourne,  of  Oregon,  whose  state  led 
in  what  was  known  as  the  popular-government  movement.  Senator 
Borah  opposed  the  recall  of  judges,  but  thought  the  state  ought  to  be 
admitted  with  a  constitution  of  its  own  choosing.  He  favored  the 
amended  joint  resolution  which  approved  the  constitution  with  the 
provision  that  the  people  of  the  state  were  to  vote  on  a  constitutional 
amendment  to  eliminate  the  recall  of  judges.  That  amendment  had 
been  proposed  because  of  the  known  disapproval  of  recall  on  the  part 
of  President  Taft.  It  left  the  choice  with  the  people  of  the  state, 
but  the  hope  was  that  the  people  would  eliminate  the  device  after  the 
criticism  directed  at  it. 

Senator  Root  opposed  acceptance  of  the  constitution  prior  to  re- 
moval of  the  provision  for  recall,  saying,  "It  is  a  move  backward  to 
those  days  when  human  passion  and  the  rule  of  men  obtained  rathei 
than  the  law  and  the  rule  of  principles,  for  it  ignores,  it  sets  at  naught 
the  great  principle  of  government  and  of  civilized  society,  the  prin- 
ciple that  justice  is  above  majorities."  w 

Senator  Sutherland  denounced  the  questioned  provisions  of  the 
proposed  constitution  in  a  colorful  address.  He  said: 

During  the  last  few  years  the  United  States  of  America  has  become 
the  field  of  operation  for  an  amiable  band  of  insurgent  soothsayers, 

nln  discussion  of  the  initiative  in  this  connection  see  Pacific  States  Telephone  and 
Telegraph  Co.  v.  Oregon,  223  US.  118   (1912). 
W47  Congressional  Record  S691. 
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who  have  been  going  up  and  down  the  land  indulging  in  cabalistic 
utterances  respecting  the  initiative,  the  referendum,  the  recall,  and 
divers  and  sundry  other  ingenious  devices  for  realizing  the  millen- 
nium by  the  ready  and  simple  method  of  voting  it  out  of  its  present 
state  of  incubation." 

Although  he  thoroughly  disapproved  the  initiative  and  the  referen- 
dum, he  could  subordinate  his  judgment  to  that  of  the  people  of 
Arizona  in  these  matters.  But 

the  power  to  recall  a  judge  who  renders  an  unpopular  judgment  is 
to  my  mind  so  utterly  subversive  of  the  principles  of  good  government 
that  I  can  never  get  my  own  consent  to  withhold  my  condemnation 
and  disapproval  of  it. 

Its  theory,  he  contended,  rested  on  the  false  assumption  that  a  judge 
represented  a  constituency. 

A  judge  has  no  constituents;  he  is  only  in  a  restricted  sense  a  repre- 
sentative officer  at  all.  The  people  who  elect  him  can  with  propriety 
make  known  their  wishes  only  through  the  laws  which  they  enact. 
The  judge  is  the  mouthpiece  of  the  law.  His  constituents  are  the 
statutes  duly  made  and  provided.  If  his  decisions  are  wrong,  the 
remedy  is  to  appeal  to  a  higher  court  —  not  to  the  people." 

The  controversy  was  linked  with  the  growing  rift  in  the  Republi- 
can party,  and  with  the  cleavage  developing  between  Taft  and  Roose- 
velt. Taft's  opposition  to  innovations  with  respect  to  the  judiciary 
was  well  known.  Roosevelt,  on  the  other  hand,  was  making  speeches 
and  writing  editorials  for  the  Outlook  sharply  critical  of  the  courts, 
and  developing  the  line  of  thought  which  culminated  in  his  advocacy 
of  the  recall  of  judicial  decisions  in  the  ensuing  presidential  cam- 
paign. While  the  admission  of  Arizona  was  being  considered  by  Con- 
gress, he  stated  that  under  normal  circumstances  he  did  not  think  it 
advisable  to  have  the  principle  of  the  popular  recall  applied  to  the 
judiciary,  but  to  keep  Arizona  out  of  the  Union  merely  because  of  the 
recall  provision  would  be  a  grave  injustice  and  "an  assault  upon  the 
principles  which  underlie  our  whole  system  of  free  popular  govern- 


pp.  2793-2794.  "Ibid.,  p.  2801. 

n  The  Outlook,  June  24,  1911.  Reference  to  another  presidential  candidacy  appeared 
in  the  debates.  Sutherland  quoted  Woodrow  Wilson  as  saying  in  his  Congressional 
Government  that  a  government  "can  no  more  make  laws  through  its  voters  than  it  can 
tltiough  its  newspapers."  When  reminded  that  Wilson  had  subsequently  approved  of 
the  idea  of  legislation  by  initiative.  Sutherland  cbaiacterized  the  revised  opinion  as 
"the  fevered  hallucinations  of  the  hopeful  presidential  candidate."  47  Congressional 
Record  279S. 
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The  Roosevelt  opinion  had  no  deterring  effect  upon  Taft.  The 
resolution  of  admission  was  adopted  by  Congress,  coupled  with  the 
provision  that  the  people  of  Arizona  were  to  vote  on  an  amendment 
to  eliminate  judicial  recall  from  their  constitution.  Taft  vetoed  the 
resolution  of  admission,  saying,  "If  I  sign  this  joint  resolution,  I  do 
not  see  how  I  can  escape  responsibility  for  the  judicial  recall  of  the 
Arizona  constitution."  w  In  arguments  similar  to  those  of  Root  and 
Sutherland  he  contended  that  judges  were  not  representatives  of 
majorities  of  the  people  as  were  legislators  and  executives.  The  re- 
call, acting  quickly  on  bursts  of  popular  sentiment,  would  give  con- 
trol to  unscrupulous  political  bosses.  Self-respecting  men  would 
hesitate  to  accept  judicial  office.  Independent  judicial  office  would 
become  a  thing  of  the  past.  He  denied  that  the  recall  was  needed  to 
bring  judges  into  harmony  with  the  popular  will  and  the  progress  of 
ideas  among  the  people.  "The  righteous  and  just  course  for  a  judge 
to  pursue  is  ordinarily  fixed  by  statute  or  clear  principles  of  law,  and 
the  cases  in  which  his  judgment  may  be  affected  by  his  political, 
economic,  or  social  views  are  infrequent."  *°  Even  in  these  cases  the 
opinions  of  judges  were  in  the  long  run  colored  by  the  influence  of 
popular  opinion.  "Individual  instances  of  a  hidebound  and  retro- 
grade conservatism  on  the  part  of  courts  in  decisions  which  turn  on 
the  individual  economic  or  sociological  views  of  judges  may  be 
pointed  out;  but  they  are  not  many,  and  do  not  call  for  radical 
action."  n 

Apart  from  giving  the  President  an  opportunity  to  express  his  dis- 
taste for  the  recall  of  judges,  the  veto  was  futile.  Congress,  it  is  true, 
passed  an  amended  resolution  providing  for  the  admission  of  Arizona 
atter  the  constitution  had  been  amended  to  eliminate  the  recall.81  The 
amendment  was  adopted.  Admission  followed,  whereupon  the  state 
immediately  reamerided  its  constitution  to  provide  for  the  recall  of 
judges.  Since  it  was  now  on  an  equal  footing  with  other  states,  there 
was  no  question  of  its  right  to  take  such  action.  While  Congress  was 
discussing  the  issue,  the  Supreme  Court,  in  connection  with  Okla- 
homa, which  had  been  admitted  in  1907,  reaffirmed  the  principle 
that  Congress  in  admitting  a  new  state  could  not  impose  conditions 
which  would  deprive  it  of  equality  with  other  states." 

"Messages  and  Papers  of  the  Presidents,  XVI,  7637. 

» Ibid.,  p.  7643.  w  Ibid.,  p.  7643. 

"37  Stat.  39. 
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THE  DIRECT  ELECTION  OF  SENATORS 

In  accepting  the  Republican  nomination  for  the  presidency  in 
1908,  Taft  expressed  his  personal  approval  of  the  proposed  constitu- 
tional amendment  whereby  United  States  senators  would  be  elected 
by  the  people  instead  of  by  the  state  legislatures.  It  was  not  a  party 
question,  he  said,  pointing  to  the  fact  that  a  resolution  providing  for 
such  an  amendment  had  passed  a  Republican  House  of  Representa- 
tives a  number  of  times,  but  had  been  rejected  in  a  Republican 
Senate  by  votes  of  senators  from  both  parties.*4  The  question  had 
come  up  many  times.  As  early  as  1826,  dissatisfaction  with  the  elec- 
tion of  United  States  senators  by  state  legislatures  led  to  introduction 
of  a  resolution  providing  for  a  constitutional  amendment  changing 
the  mode  of  election."  From  that  time  onward  the  proposal  was 
made  again  and  again.  From  1893  to  1902  the  House  of  Representa- 
tives five  times  adopted  resolutions  for  such  a  constitutional  amend- 
ment." In  each  instance  the  Senate  failed  to  act.  The  introduction 
of  resolutions  was  continued  in  both  houses  year  after  year  thereafter. 

The  system  of  election  by  state  legislatures  was  defective  in  a  num- 
ber of  ways.  Deadlocks  in  legislatures  occurred  from  time  to  time 
over  the  choice  of  senators,  wasting  time  and  money  and  delaying  the 
business  of  the  states.  There  were  intervals  in  which  vacancies  were 
not  filled  at  all,  leaving  states  without  full  representation  in  the 
Senate.  Bribery  and  corruption  entered  into  political  transactions 
and  were  suspected,  to  the  injury  of  legislative  reputation,  even  when 
they  did  not  occur.  State  legislators  were  sometimes  chosen  on  the 
basis  of  their  attitudes  toward  federal  senatorships  rather  than  in 
terms  of  their  capacity  to  handle  local  legislative  business. 

In  1866,  acting  under  its  power  to  legislate  concerning  the  times 
and  manner  of  choosing  senators,87  Congress  attempted  to  prevent 
deadlocks  between  the  two  houses  of  legislatures.  It  provided  that  if 
no  person  secured  a  majority  in  separate  actions  by  the  two  houses, 
then  the  houses  should  meet  in  joint  session  and  vote  as  a  body  in  the 
effort  to  secure  a  majority  vote  for  some  candidate.88  Delays  continued 
because  of  frequent  difficulties  in  securing  majority  votes  even  under 
these  circumstances. 

Important  as  were  the  specific  abuses  connected  with  the  old 
method  of  electing  senators,  some  reasons  for  the  struggle  for  the  con- 

"45  Congressional  Record  7112,  "2  Register  of  Debates  in  Congress  IMS- 1349 

"George  H.  Haynes,  The  Election  of  Senators  (1906),  p.  104. 
"Constitution,  Article  I,  Section  4.  "  M  Sut.  24S. 
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stitutional  amendment  lay  rather  in  the  growing  distrust  of  repre- 
sentative institutions  and  traditional  forms  of  government  which 
found  expression  in  the  popular-government  movement.  Popular 
election  of  United  States  senators  fitted  well  into  the  movement. 
What  amounted  to  popular  election,  indeed,  was  worked  out  in  many 
northern  states  before  the  constitutional  amendment  was  adopted 
through  the  pledging  of  state  legislators  to  vote  for  senatorial  candi- 
dates supported  by  the  people  in  primary  or  general  elections. 

The  amendment  was  opposed  by  the  entrenched  interests,  the  party 
leaders  and  bosses,  who  stood  to  lose  by  any  change  in  machinery  they 
had  learned  to  control.  It  was  opposed  also  by  conservative  persons 
like  Elihu  Root,  who  thought  any  change  likely  to  create  doubt  about 
the  stability  of  our  institutions.  He  said: 

It  is  not  wise  that  the  people  of  the  United  States  should  contract 
the  habit  of  amending  the  Constitution.  Stability  in  our  govern- 
ment is  a  matter  of  vital  concern.  ...  In  our  Constitution  we  have 
embodied  the  eternal  principles  of  justice;  we  have  set  up  a  barrier 
against  ourselves.  .  .  .  Reverence  for  that  great  instrument,  the  belief 
of  mankind  in  its  perpetuity,  the  unwillingness  of  our  people  to 
tamper  with  it  or  to  change  it,  the  sentiments  that  are  gathered 
around  it  —  these,  constituting  the  basis  of  stability  in  our  government, 
are  the  most  valuable  of  all  the  possessions  of  the  nation  that  inhabits 
this  rich  and  fertile  land."* 

Root  argued  that  the  proposed  amendment  would  change  the 
fundamental  design  of  the  Senate.  The  Senate  was  intended  to  be  a 
body  more  secure  in  tenure,  different  in  the  manner  of  its  election, 
different  in  its  responsibility,  more  conservative,  more  deliberative 
than  the  other  house.  It  was  intended  to  be  a  body  which  would 
stand  firm  in  the  face  of  the  tides  of  restlessness  which  swept  the  coun- 
try from  time  to  time.  The  change  would  result  in  the  election  of  a 
type  of  person  more  responsive  to  the  current  desires  of  the  people. 
It  would  exile  from  the  Senate  men  who  now  accepted  membership 
JK  a  patriotic  duty,  but  who  would  not  subject  themselves  to  the  in- 
cidents of  the  type  of  political  campaign  necessary  to  election  by  the 
people. 

The  voice  of  Root  was  the  voice  of  a  dying  philosophy.  It  ap- 
parently carried  less  weight  against  the  amendment  than  did  the 

Arthur    N.    Hoi  combe,    ''Popular    Government    and    Current    Politics/'    American 
Yctrbook,  1912,  p.  59. 
"46  Congressional  Record  2241. 
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objections  of  Southerners  who  feared  that  the  amendment  might  in 
terfere  with  white  supremacy  in  southern  elections.  White  Demo- 
crats were  now,  through  various  devices,  determining  the  choice  ol 
United  States  senators  in  states  with  large  colored  populations.  North- 
ern sympathizers  with  Negroes  never  ceased  to  grumble  about  the 
abridgement  of  the  rights  of  Negroes,  however,  and  Southerners 
feared  that  a  constitutional  amendment  might  be  followed  by  federal 
legislation  prescribing  embarrassing  regulations  for  elections. 

The  proposed  amendment  in  one  form  met  southern  views  by  pro- 
viding that  "the  times,  places,  and  manner  of  holding  elections  for 
senators  shall  be  as  prescribed  in  each  state  by  the  legislature  there- 
of." w  By  this  language  the  power  which  Congress  had  always  had 
over  the  election  of  senators  and  representatives  would  have  been 
withdrawn  as  to  the  election  of  senators  while  leaving  the  election  of 
representatives  unaffected.  Opponents  of  the  curtailment  of  federal 
powers  in  this  manner  secured  the  elimination  of  the  sentence  from 
the  resolution  as  passed  by  the  Senate.  Its  advocates  maintained 
supremacy  in  the  House  of  Representatives  for  a  period  of  months, 
bringing  about  a  deadlock  which  threatened  the  defeat  of  the  resolu- 
tion. They  finally  surrendered,  however,  and  the  resolution  was 
passed  without  any  restrictive  provisions,  so  that  the  control  of  Con 
gress  over  the  election  of  senators  remained  the  equivalent  of  its 
power  over  the  election  of  representatives.  The  joint  resolution 
adopted  bore  the  date  of  May  15,  1912."  Ratification  of  the  Seven 
teenth  Amendment  was  proclaimed  on  May  31,  1913." 

As  is  true  of  most  adjustments  in  the  machinery  of  government,  the 
adoption  of  the  amendment  did  not  bring  the  sweeping  changes  which 
were  hoped  for  by  some  and  feared  by  others.  The  changes  that  have 
taken  place,  furthermore,  are  the  result  of  so  many  factors  that  re- 
sponsibility is  hard  to  place.  The  white  population  remains  in  con- 
trol of  elections  in  the  southern  states.  It  cannot  be  demonstrated 
that  state  legislatures  have  lost  prestige  and  declined  in  caliber  be- 
cause they  no  longer  have  responsibility  for  the  election  of  United 
States  senators.  On  the  other  hand,  the  removal  of  this  distraction 
has  not  resulted  in  such  assiduous  attention  to  the  legislative  business 
of  the  state  as  to  demonstrate  an  outstanding  achievement  for  the  con- 
stitutional amendment.  For  some  reason,  the  average  age  of  United 

nThc  quotation  is  from  Senate  Joint  Resolution  134,  sponsored  by  Senator  Borah,  41 
Congressional  Record  847. 
*37  Stat.  646.  "38  Stat.  2049. 


TA*T    AND    THE    ROOSEVELT     POLICIES  501 

States  senators  is  said  to  have  increased.*4  As  is  true  in  most  profes- 
sions, the  amount  of  formal  education  possessed  by  senators  has  in- 
creased. The  amount  of  previous  legislative  experience  has  de- 
creased.*5 Wealth  has  decreased  perceptibly,*9  perhaps  as  a  result  of 
the  change  of  method  of  election.  As  for  the  number  of  persons  re- 
elected  for  ensuing  terms,  there  seems  to  have  been  no  drastic  change 
in  either  direction." 

ADMINISTRATIVE  CHANGES 

One  of  the  final  measures  enacted  during  the  presidency  of  Taft 
was  that  establishing  a  Department  of  Labor  with  status  equivalent  to 
that  of  other  executive  departments  and  consequently  with  represen- 
tation in  the  cabinet.88  It  marked  the  end  of  a  long  struggle  on  the 
part  of  labor  organizations  lor  equality  of  representation.  The  period 
was  one  of  fruitful  discussion  of  other  changes  that  were  not  brought 
about  until  later  years  or  were  not  brought  about  at  all.  Monetary 
reforms  were  much  under  discussion.  The  establishment  of  machin- 
ery for  more  effective  regulation  of  corporations  was  considered.  Taft 
secured  an  appropriation  for  a  committee  on  economy  and  efficiency, 
which  made  the  first  detailed  study  of  the  operations  of  the  federal 
government.  The  heterogeneous  assemblage  of  offices  in  Washing- 
ton had  grown  by  accretion,  apparently  largely  without  discernible 
pattern.  Various  causes  of  inefficiency  needed  to  be  weeded  out. 
There  was  an  obvious  need  for  a  budget  system  to  eliminate  waste  in 
expenditures.  Appiopriations,  then  under  almost  complete  control 
of  Congress,  were  made  without  reference  to  a  co-ordinated  plan.  On 
the  basis  of  the  evidence  accumulated,  Taft  devised  the  first  executive 
budget  of  the  federal  government  and  submitted  it  to  Congress  as  a 
pattern  for  similar  budgets  to  be  submitted  annually  by  the  Executive. 
Congress  disregarded  the  proposal,  largely  for  political  reasons,  but  it 
had  an  almost  immediate  influence  on  the  reorganization  of  state 
governments  and  it  was  an  important  step  toward  the  ultimate  adop- 
tion of  the  plan  for  an  executive  budget  in  the  federal  government.*9 

Tail  also  recommended  the  adoption  of  legislation  providing  seats 

*  George  H.  Haynes,  The  Senate  of  the  United  States  (2  vols.,  1938),  II,  1044. 
"Ibid.,  p.  1045.  "Ibid.,  pp.  1046-1048. 

97  See  E.  Earle  McClendon,  "Re-election  of  United  States  Senators/'  American  Political 
Sctetue  Review,  XXVIII  (August,  1934),  636-642.  For  analysis  of  the  membership  of  a 
recent  Congress  see  Madge  M.  McKinney,  "The  Peisonnel  of  the  Seventy-Seventh  COP 
jress,"  ibid.,  XXXVI  (February,  1942),  67-74. 

•  87  Stat.  736.  w  For  more  complete  discussion  see  chapter  80. 
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for  the  heads  ot  executive  departments  in  each  house  of  Congress  and 
giving  them  the  opportunity  to  take  part  in  all  discussions  and  to 
answer  questions.  The  rigid  holding  apart  of  the  executive  and  the 
legislative  branches  of  the  government,  he  maintained,  had  not 
worked  for  the  great  advantage  of  either.  There  had  been  much  lost 
motion  in  the  machinery  due  to  the  lack  of  co-operation  and  inter- 
change of  views,  face  to  face,  between  the  representatives  of  the  exec- 
utive and  the  members  of  the  two  legislative  branches  of  the  govern- 
ment. The  functions  of  the  two  branches  of  government  needed  to 
be  co-ordinated.  He  thought  the  presence  of  the  members  of  the 
cabinet  on  the  floor  of  each  house  would  contribute  greatly  to  the 
enactment  of  beneficial  legislation.100 

The  proposition  was  hoary  with  age  when  presented  by  Taft  and  it 
was  restated  on  subsequent  occasions,  but  Congress  never  seriously 
considered  its  adoption.  As  a  matter  of  fact,  however,  although  mem- 
bers of  the  cabinet  do  not  have  access  to  the  floors  of  the  two  houses, 
they  appear  frequently  and  testify  at  length  before  congressional  com- 
mittees, in  which  much  of  the  important  work  of  legislation  is  done. 
So  adequate  are  their  facilities  for  presenting  information  and 
opinions  concerning  pending  legislation  that  there  is  probably  little 
desire  on  their  part  for  the  opportunity  Taft  sought  to  secure  foi 
them, 

THE  JUDICIARY 

Inefficiency  existed  in  the  judiciary  as  well  as  in  the  executive 
branch  of  the  government.  In  1911,  Congress  passed  an  act  "to 
codify,  revise,  and  amend  the  laws  relating  to  the  judiciary."  m  An 
important  change  made  by  the  same  statute  was  the  abolition  of  the 
circuit  courts.  There  had  been  duplication  of  work  between  the  cir- 
cuit courts  and  districts  courts,  and  the  line  of  jurisdiction  between 
them  was  poorly  defined.  The  records  of  the  circuit  courts  and  the 
.HI its  pending  before  them  were  transferred  to  the  district  courts. 
Thereafter  the  federal  judicial  system  proper  consisted  of  the  Supreme 
Court,  the  circuit  courts  of  appeals,  and  the  district  courts. 

An  important  controversy  took  place  over  the  scope  of  the  juris- 
diction of  the  Supreme  Court  to  hear  appeals  from  state  courts. 
When  the  highest  state  court  having  jurisdiction  upheld  a  state  law 
alleged  by  one  of  the  parties  to  violate  the  federal  Constitution,  that 
party  had  a  right  to  appeal  the  constitutional  question  to  the  Supreme 

and  Papers  of  the  Presidents,  XVI,  7811-7813.  «•  36  Scat,  1067. 
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Court,  by  a  process  technically  known  as  a  writ  of  error.  It,  on  the 
other  hand,  the  state  court  held  that  the  state  law  violated  the  federal 
Constitution,  the  defeated  party  had  no  right  of  appeal  to  the 
Supreme  Court.  One  result  was  the  considerable  disparity  among 
the  states  as  to  liberal  legislation  that  might  be  enforced.  A  regu- 
latory measure  might  be  upheld  in  the  highest  court  of  one  state,  for 
example,  whereupon  the  case  might  be  taken  to  the  Supreme  Court  of 
the  United  States  for  redetermination.  In  another  state,  on  the  othei 
hand,  a  more  conseivative  court  might  hold  an  identical  statute  a 
violation  of  the  federal  Constitution.  From  such  a  decision  there  was 
no  right  of  appeal. 

The  Progressive  party  took  up  this  question  in  the  midst  of  discus- 
.sions  of  related  issues,  such  as  the  recall  of  judicial  decisions,  and 
embodied  in  its  platform  the  statement  that  there  should  be  the  same 
right  of  Supreme  Court  review  of  cases  held  unconstitutional  by  the 
state  courts  as  of  those  held  not  to  violate  the  Constitution.  The  state- 
ment called  for  a  measure  similar  to  one  previously  passed  by  the 
Senate  with  the  active  support  of  Senator  Root,  who  had  little  in 
common  with  the  Progressives.102  The  consideration  of  the  subject, 
coupled  with  certain  specific  examples  of  extremely  conservative  in- 
terpretation of  the  Constitution  by  state  courts,10"  resulted  in  1914  in 
the  enactment  of  a  remedial  measure.104  The  statute  did  not  give  the 
defeated  party  a  full  right  of  review  in  all  cases  in  which  state  courts 
held  state  laws  in  conflict  with  the  federal  Constitution.  It  did  give 
the  Supreme  Court  the  right  to  review  such  cases  at  its  discretion  by  a 
process  called  the  writ  of  certiorari.  By  the  exercise  of  its  discretion 
thereafter  the  Supreme  Court  was  able  to  eliminate  the  most  obvious 
disparities  in  interpretation  of  the  federal  Constitution  by  state 
( ourts. 

SUPREME  COURT   PERSONNEL 

Five  members  of  the  Supreme  Court  were  replaced  during  the 
period  of  the  Taft  administration,  an  unusually  large  number  for  four 
years.  Justice  Brewer  died  alter  twenty  years  of  staunch  defense  of 
(he  rights  of  liberty  and  property,  in  most  matters  a  loyal  counterpart 
of  his  uncle,  Justice  Field.  Justice  Moody  resigned  because  of  ill 

109  For  contemporary  discussion  see  W.  F.  Dodd.  "Social  Legislation  and  the  Coiiitt," 
Political  Science  Quarterly,  XXVIII    (March,  1913),  I. 

«*  See  for  example  Ives  v.  South  Buffalo  Railway  Co..  2101  N.Y.  271   1 19 11),  94  N.E.  451 
**&>  2<at,  790. 
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health,  before  serving  long  enough  to  establish  his  influence.  H< 
seems  to  have  provided  Roosevelt  with  some  of  his  materials  foi 
criticizing  the  conservatism  of  the  courts.108  Chief  Justice  Fuller  died 
after  twenty-two  years  on  the  Court,  without  bringing  either  distinc- 
tion or  discredit  to  himself  or  to  the  Court.  Justice  Harlan  died  after 
nearly  thirty-four  years  in  office.  He  had  written  seven  hundred  and 
three  opinions  for  the  Court,  and  dissented  in  three  hundred  and 
sixteen  cases.10*  He  had  a  religious  reverence  for  the  Constitution 
and  supreme  confidence  in  his  own  interpretation  of  it.  He  delivered 
sharp  dissenting  opinions  with  great  vigor  in  many  cases.  Justice 
Holmes  seems  to  have  regarded  him  as  something  of  a  relic  of  the 
past:  "He  is  the  last  of  the  tobacco-spittin'  judges/*  ™ 

The  Taft  appointments  to  the  Court,  taken  as  a  whole,  were  neither 
better  nor  worse  than  those  of  most  of  his  predecessors.  As  might  be 
expected,  none  of  the  five  new  members  was  radical  in  his  leanings. 
All  except  Charles  E.  Hughes,  then  and  thereafter  the  most  distin- 
guished of  the  group,  had  had  judicial  experience.  The  first  of  the 
Taft  appointees,  Horace  H.  Lurton,  of  Tennessee,  had  been  a  Con- 
federate soldier;  a  professor  of  law  at  Vanderbilt  University;  and 
later,  as  a  federal  circuit  judge,  one  of  Taft's  associates.  The  Presi- 
dent appointed  him,  even  though  he  was  sixty-six  years  of  age,  the 
most  advanced  age  at  which  a  man  had  ever  been  appointed  to  the 
Supreme  Court.  He  served  less  than  five  years.  It  is  said  that  he 
had  little  sympathy  with  the  adjustment  of  law  to  changed  conditions 
through  judicial  interpretation.108 

Hughes  had  won  favorable  notoriety  as  counsel  for  the  Armstrong 
Investigating  Committee  in  New  York,  which  revealed  great  abuses 
in  the  life-insurance  field,  and  had  served  two  terms  as  governor  of 
New  York.  He  was  considered  a  possibility  for  the  presidency  as 
well  as  for  the  Supreme  Court.  Henry  Cabot  Lodge  thought  the 
appointment  excellent,  remarking  that  "he  takes  the  Marshall  and  not 
the  Taney  view  of  the  Constitution/*10*  Roosevelt,  then  in  Africa, 
also  thought  the  nomination  excellent.  He  said  further: 

I  only  hope  that  he  has  awakened  to  the  fact  that  unless  we  are 
content  to  face  disaster  to  the  judiciary  in  the  future,  there  must  b* 

"•See  Roosevelt-Lodge  Correspondence ,  II,  391. 

J0*  Dictionary  o\  Amencan  Biography,  VIII.  269272. 

w  Silas  Bent,  Justice  Oliver  Wendell  Holmes    (1932),  p.  19. 

"*  Dictionary  of  American  Biography,  XI,  509-510;  Pringle,  op.  cit.,  I,  530*591. 

** Rooseve It-Lodge  Correspondence,  II.  37ft. 
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a  very  radical  change  in  the  attitude  of  our  judges  to  public  ques- 
tions. I  verily  believe  that  the  conduct  of  the  bench,  in  failing  to 
move  with  the  times,  and  in  continually  sticking  on  minor  points  of 
the  law  rather  than  turning  to  broad  principles  of  justice  and  equity, 
is  one  of  the  chief  elements  in  producing  the  present  popular  dis- 
content. I  do  hope  Hughes  will  realize  this."0 

Elughes's  first  period  on  the  Supreme  Court  was  to  terminate  in  1916 
when  he  resigned  to  become  the  Republican  candidate  for  the  pres- 
idency. 

Willis  Van  Devanter  had  been  chief  justice  of  the  Wyoming 
supreme  court,  a  law  officer  in  the  Department  of  the  Interior,  and  a 
United  States  circuit  judge.  He  served  until  1937,  aligning  himself 
with  the  most  conservative  faction  on  the  Court.  Joseph  R.  Lamar, 
of  Georgia,  had  been  a  member  of  the  legislature  and  of  the  supreme 
court  of  his  state.  He  sat  on  the  Supreme  Court  of  the  United  States 
from  1910  until  1916,  a  period  too  short  for  him  to  win  distinction 
even  had  there  been  prospect  of  his  winning  it.  Perhaps  his  most 
discussed  opinion  was  in  the  case  of  Gompers  v.  Bucks  Stove  and 
Range  Company,"1  in  which  the  enjoining  of  a  boycott  was  upheld, 
but  Samuel  Gompers  and  other  labor  leaders  were  relieved  on  pro- 
cedural grounds  from  punishment  for  disobedience. 

Mahlon  Pitney,  of  New  Jersey,  had  been  a  member  of  Congress,  the 
state  legislature,  and  the  state  supreme  court,  and  chancellor  of  the 
state.  His  leanings,  during  more  than  ten  years  on  the  Supreme 
Court  of  the  United  States,  were  strongly  conservative. 

Chief  Justice  Fuller  died  in  the  summer  of  1910,  before  Hughes 
had  taken  his  seat  as  a  member  of  the  Court.  Hughes  had  been 
selected  with  the  thought  that  he  might  be  promoted  to  the  chiei 
justiceship.11*  Members  of  the  Court  preferred  Justice  White.u>  For 
this  and  perhaps  other  reasons  Taft  disregarded  the  precedent  of  select- 
ing the  Chief  Justice  from  without  the  Court  and  elevated  White  to 
the  position  of  leadership.114 

While  Hughes  was  of  Taft's  own  party,  White  was  a  Democrat  with 
a  record  of  Confederate  military  service.  It  has  been  suggested  that 
the  appointment  was  in  the  nature  of  an  attempt  to  break  the  solid 
hold  of  the  Democratic  party  upon  the  South.  However  that  may  be, 

™lbid.,  p.  380.  m221  US.  417   (1911). 

'"Pringle,  op.  cit.,  I,  532-533.  lu/6id..  pp.  534  535. 

ui  Justice  William  Gushing  had  been  offered  the  position  of  Chief  Justice  in  1796,  but 
had  declined.  Charles  Warren,  The  Supreme  Court  in  United  States  History  (rev.  cd^ 
2  vols.,  1926).  I,  139-140. 
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the  position  was  put  in  the  hands  of  a  man  essentially  conservative  in 
his  thinking,  whose  literary  style  was  so  indirect  and  difficult  that 
large  numbers  of  Court  opinions  written  by  him  are  intelligible  only 
after  intense  and  detailed  scrutiny.  The  course  of  history  might  have 
been  greatly  different  had  Taft  done  otherwise.  White  lived  just 
long  enough  to  permit  another  Republican  President  to  appoint  Taft 
himself  as  White's  successor.  Had  I  lughes  been  appointed  originally, 
and  found  the  office  so  attractive  as  to  preclude  resignation  to  become 
a  candidate  for  the  presidency,  Talt  himself  would  have  had  no 
chance  at  the  office.  Had  Hughes  resigned  from  the  chief  justiceship, 
as  he  did  resign  as  associate  justice,  it  is  hardly  probable  that  Presi- 
dent Wilson  would  have  made  Taft  Chief  Justice  in  his  place, 


CHAPTER  25 
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THE  TEMF'ORARY  SECESSION  of  the  progressive  element  from  the  Re- 
publican party,  along  with  Theodore  Roosevelt  himself  and  a  sub- 
stantial portion  of  his  personal  following,  helped  to  make  Woodrow 
Wilson  President.  The  party  rift  had  been  developing  since  the 
period  of  the  Roosevelt  administration.  Roosevelt,  as  President,  had 
known  how  to  use  both  the  consei  \\iti\e  and  the  progressive  elements 
in  Congress  without  fully  committing  himself  to  either.  Taft,  on 
the  other  hand,  had  allowed  himself  to  be  driven  into  the  conservative 
camp,  and  he  ceased,  in  effect,  to  be  the  leader  of  the  party  as  a  whole. 
His  inability  to  maintain  picturesque  and  effective  leadership  doubt- 
less had  much  to  do  with  the  fac  t  that  his  party  lost  control  in  Con- 
gress. When  it  lost  that  control,  it  was  unable  to  enact  party  measures, 
while  the  rift  within  the  party  stood  in  the  way  of  any  program  of 
important  social  significance.  When  he  was  unable  to  resume  lead- 
ership of  the  party,  Roosevelt  sought  to  recapture  the  presidency  by 
assuming  leadership  of  the  newly  organized  Progressive  party,  whose 
original  leaders  were  La  Follette,  Cummins,  and  others,  rather  than 
Roosevelt.  He  carried  with  him  enough  votes  to  crowd  Taft  into 
third  place  in  the  presidential  race,  without  being  able  to  win  for 
himself.  In  effect,  Wilson  owed  his  election  to  Roosevelt. 

It  was  clear  that  Wilson,  like  Roosevelt,  with  whom  he  had  for- 
merly been  on  friendly  terms  and  whom  he  had  admired,  would  be 
a  strong  President.  In  his  Congressional  Government,  published  in 
1885,  he  had  deplored  the  growth  of  congressional  despotism  and  the 
gradual  eclipse  of  the  presidency.  He  was  disposed  to  think  "that 
the  decline  in  the  character  of  the  Presidents  is  not  the  cause,  but 
only  the  accompanying  manifestation,  of  the  declining  prestige  of  the 
presidential  office.  That  high  office  has  fallen  from  its  first  estate  of 
dignity  because  its  power  has  waned;  and  its  power  has  waned  be- 
cause the  power  of  Congress  has  become  predominant."  *  His  concep- 

*  Woodrow  Wilson,  Congressional  Government   (1885),  p.  43. 
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tion  of  the  kind  of  man  needed  in  the  presidency  was  indicated  in  hia 
Constitutional  Government  in  the  United  States,  published  in  1908 

A  man  who  will  be  and  who  will  seem  to  the  country  in  some  sort 
an  embodiment  of  the  character  and  purpose  it  wishes  its  government 
to  have  — a  man  who  understands  his  own  day  and  the  needs  of  the 
country,  and  who  has  the  personality  and  the  initiative  to  enforce 
his  views  both  upon  the  people  and  upon  Congress." 

As  president  of  Princeton  University  he  had  been  a  dominant, 
driving  executive,  with  complete  confidence  in  his  own  ideas  and  in 
his  program.  The  same  was  true  of  him  as  governor  of  New  Jersey. 
It  was  to  be  no  less  true  of  him  as  President  of  the  United  States.  In 
1915,  recalling  in  a  Jackson  Day  address  that  Andrew  Jackson  had 
thought  every  man  who  disagreed  with  him  an  enemy  of  the  country, 
Wilson  remarked,  perhaps  facetiously,  but  yet  with  an  element  of 
truth,  "I  have  never  got  quite  that  far  in  my  thought,  but  I  have 
ventured  to  think  that  they  did  not  know  what  they  were  talking 
about."  *  As  a  recent  precedent  for  vigorous  leadership  in  the  presi- 
dency, he  had  the  experience  of  Roosevelt.  He  would  have  been  a 
strong  leader,  however,  even  if  there  had  been  no  such  precedent. 

As  a  token  of  the  type  of  leadership  in  prospect,  he  revived  a  cus- 
tom, defunct  since  its  abandonment  by  Thomas  Jefferson,  of  appear- 
ing before  Congress  in  person  to  deliver  messages  at  the  beginning  of 
each  session.  This  calm  departure  from  the  customs  of  the  interven- 
ing century,  in  which  the  separation  of  the  presidency  and  the  legis- 
lature had  been  emphasized  by  the  formality  of  their  relations,  served 
to  focus  the  eyes  of  the  nation  upon  him.  He  made  it  the  occasion 
of  a  friendly  gesture  toward  the  legislative  body  from  which  he  was 
to  ask  sweeping  measures.  He  said: 

I  am  very  glad  indeed  to  have  this  opportunity  to  address  the  two 
houses  directly  and  to  verify  for  myself  the  impression  that  the  Presi- 
dent of  the  United  States  is  a  person,  not  a  mere  department  of  the 
government  hailing  Congress  from  some  isolated  island  of  jealous 
power,  sending  messages,  not  speaking  naturally  and  with  his  own 
voice  — that  he  is  a  human  being  trying  to  co-operate  with  other 
human  beings  in  a  common  service.4 

The  gesture  made  a  good  impression.  Mrs.  Wilson  remarked  that 
it  was  the  kind  of  thing  Roosevelt  would  have  liked  to  do  had  he 

1  Woodrow  Wilson,  Constitutional  Government  in  the  United  States   (1908),  p.  65. 
•Messages  and  Papers  of  the  Presidents,  XVH,  8033.  'Ibid.,  XVI,  7871. 
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thought  of  it.     "Yes,"  said  the  President,  "I  think  I  put  one  over  on 

Teddy."  • 

The  program  of  the  Wilson  administration  was  organized  in  terms 
of  his  conception  of  the  "New  Freedom."  *  The  conception  seems 
never  to  have  been  clearly  defined.  It  apparently  applied  to  a  regime 
wherein  the  small  and  weak  lived  and  acted  without  fear  and  without 
danger  in  the  presence  of  the  great  and  powerful.  It  meant  an  end 
of  special  privilege  for  the  strong.  It  implied  a  reduction  of  tariffs 
and  the  enactment  of  laws  to  curb  predatory  activities  of  great  corpo- 
rations, without  necessarily  destroying  corporations  or  breaking  them 
up  merely  because  they  happened  to  be  large.  An  appraisal  of  the 
policy  obviously  had  to  depend  on  the  specific  measures  supported 
under  it.  Except,  perhaps,  for  indicating  broader  interference  of 
government  with  the  use  of  property,  it  was  not  essentially  different 
from  the  "Square  Deal"  of  Theodore  Roosevelt.  It  was  much  less 
drastic  than  the  later  "New  Deal"  of  Franklin  D.  Roosevelt.  Apart 
from  tariff  legislation,  three  important  statutes  enacted  during  the 
first  two  years  of  the  Wilson  administration  reveal  the  outlines  of  the 
program.  They  were  the  Federal  Reserve  Act,7  the  Federal  Trade 
Commission  Act,8  and  the  Clayton  Anti-Trust  Act/ 

THE  FEDERAL  RESERVE  ACT 

In  the  narrow  sense  of  the  word  the  enactment  of  the  Federal  Re- 
serve Act  did  not  involve  important  questions  of  constitutionality. 
Rather,  perhaps,  it  should  be  said  that  the  measure  did  not  involve 
important  questions  of  unconstitutionally.10  In  a  broader  sense, 
however,  the  subject  involved  important  problems  of  constitutional 
development.  More  and  more,  the  money  power  of  the  country  was 

•Ray  Stannard  Baker,  Woodrow  Wilson,  Life  and  Lctten  (8  voh.,  1927  1939),  IV 
(1931),  109. 

•See  Woodiow  Wilson.  The  New  Freedom   (1013). 

T38  Stat.  251.  '38  Stat.  717.  *38  Stat.  730. 

10  It  had  long  since  been  determined  that  Congress  had  the  power  to  establish  national 
banks  and,  pursuant  to  their  charters,  to  regulate  their  operations.  It  had  been  estab- 
lished that  Congress  had  the  power  to  authori?e  the  issue  of  paper  money  and  to  make 
it  legal  tender  in  the  payment  of  debts.  It  had  been  established  that  Congress,  pursuant 
to  its  power  to  establish  banks  and  regulate  the  currency,  might  by  taxation  drive  issues 
of  state  bank  notes  out  of  existence.  (See  chapter  16.)  The  great  need  remaining  was 
for  co  ordination  among  the  national  banks  and  for  greater  flexibility  in  note  issues  so 
tnat  the  needs  of  business  could  be  met  in  times  of  strain  and  so  that  money  might  not 
lie  idle  in  particular  communities  when  not  needed  there  or  when  needed  elsewhere. 
It  was  not  doubted  that  Congress  had  the  constitutional  power  to  modify  the  national 
banking  system  in  such  a  way  as  to  bring  about  the  greater  flexibility  if  wo  kable  lueaui 
could  be  discoveied. 
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centering  in  New  York.  Should  Congress  enact  a  measure  whir) 
would  further  strengthen  the  hold  of  Wall  Street  over  the  credit 
facilities  of  the  country?  Should  Congress  bring  about  co-ordination 
of  the  national  banks  by  creating  a  superbank,  a  great  bankers'  bank, 
controlled  nominally  by  all  national  banks,  but  in  effect  by  the  most 
powerful  of  such  banks?  In  attempts  to  secure  the  efficiencies  achieved 
in  European  countries  by  strong  centiaii/ation,  should  Congress  re- 
turn to  something  resembling  the  early  Banks  of  the  United  States, 
which  had  shown  up  well  in  theory,  but  had  gone  aground  because 
of  seemingly  inevitable  entanglements  with  politics?  Could  and 
should  Congress  establish  central  control  of  banking,  not  by  banking 
interests,  but  by  government?  Free  as  they  were  from  issues  of  uncon- 
stitutionality,  these  questions  were  fundamental  in  any  inquiry  as  to 
the  direction  in  which  the  Constitution  was  to  develop.  For  more 
than  two  decades  the  government  had  been  attempting  under  the 
commerce  clause  to  curb  the  abuses  of  great  corporations,  and  to 
break  up  the  trusts  or,  at  any  rate,  the  "bad"  ones.  Yet  a  great  money 
trust,  so-called,  had  been  created,  which,  though  not  a  formally  organ- 
ized trust  within  the  meaning  of  the  Sherman  Act,  extended  its  con- 
trol over  credit  and  the  circulatory  medium.  Should  government 
attack  the  money  trust?  Should  it  go  farther  than  merely  negative 
action  and  establish  positive  control  in  the  banking  field,  as  it  was 
beginning  to  do  over  the  railroads  of  the  country?  These  were  real 
and  vital  constitutional  questions. 

In  1908,  after  the  brief  panic  period  of  1907,  Congress  enacted  the 
Aldrich-Vreeland  Act,"  which  somewhat  expanded  the  power  to  issue 
currency  by  allowing  issue  by  associations  of  national  banks  known 
as  National  Currency  Associations.  Because  it  was  understood  that 
this  and  related  provisions  did  not  go  to  the  heart  of  the  problem, 
however,  the  same  act  provided  for  a  National  Monetary  Commission 
including  members  of  both  houses  of  Congress.  The  commission, 
presided  over  by  Senator  Aldrich,  of  Rhode  Island,  was  to  explore 
the  subject  thoroughly.  It  made  extensive  studies  at  home  and 
abroad  and  presented  to  Congress  the  Aldrich  bill,  proposing  the 
establishment  of  a  central  bank  with  little  government  control. 

The  conservative  faction  in  Congress  was  in  eclipse  toward  the  end 
of  the  Taft  administration,  and  the  House  had  come  under  Demo- 
cratic control.  The  Aldrich  bill  suffered  the  unpopularity  of  its 
sponsors.  Many  other  monetary  measures  were  proposed  during  the 

»  55  Stat.  546. 
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same  period.  The  Pujo  investigation  of  the  money  trust,  for  the 
House  of  Representatives,  aided  in  stimulating  popular  interest.  The 
platform  of  the  Democratic  party  opposed  the  Aldrich  plan  for  a 
central  bank,  but  carried  no  definite  statement  of  program.  The 
measure  to  be  supported  by  the  administration,  therefore,  remained 
to  be  worked  out  after  it  had  come  into  power. 

On  June  23,  1913,  President  Wilson  made  his  second  personal  ap- 
pearance before  the  two  houses  of  Congress,  to  ask  the  enactment  of 
banking  legislation.  It  was  absolutely  imperative,  he  said,  "that  we 
should  give  the  businessmen  of  this  country  a  banking  and  currency 
system  by  means  of  which  they  can  make  use  of  the  freedom  of  enter- 
prise and  of  individual  initiative  which  we  are  about  to  bestow  upon 
them/1  Businessmen  were  about  to  be  set  free  through  removal  of 
the  trammels  of  the  protective  tariff. 

What  will  it  profit  us  to  be  free  if  we  are  not  to  have  the  best  and 
most  accessible  instrumentalities  of  commerce  and  enterprise?  What 
will  it  profit  us  to  be  quit  of  one  kind  of  monopoly  if  we  are  to  remain 
in  the  grip  of  another  and  more  effective  kind?  .  .  .  The  tyrannies  of 
business,  big  and  little,  lie  within  the  field  of  credit. 

He  stated  as  follows  the  principles  to  govern  action: 

We  must  have  a  currency,  not  rigid  as  now,  but  readily,  elastically 
responsive  to  sound  credit,  the  expanding  and  contracting  credits  of 
everyday  transactions,  the  normal  ebb  and  flow  of  personal  and  cor- 
porate dealings.  Our  banking  laws  must  mobilize  reserves;  must  not 
permit  the  concentration  anywhere  in  a  few  hands  of  the  monetary 
resources  of  the  country  or  their  use  for  speculative  purposes  in  such 
volume  as  to  hinder  or  impede  or  stand  in  the  way  of  other  more 
legitimate,  more  fruitful  uses.  And  the  control  of  the  system  of 
banking  and  of  issue  which  our  new  laws  are  to  set  up  must  be 
public,  not  private,  must  be  vested  in  the  government  itself,  so  that 
the  banks  may  be  the  instruments,  not  the  masters,  of  business  and  of 
individual  enterprise  and  initiative." 

In  this  statement  of  principles  is  the  essence  of  the  federal  reserve 
system  that  was  soon  to  be  established.1*  Congress  did  not  provide  for 
one  bankers'  bank,  a  central  bank  which  might  have  been  dominated 
from  New  York,  but  for  twelve  regional  bankers'  banks.  To  these 
regional  banks,  called  federal  reserve  banks,  was  transferred  the  f unc- 

u  Messaget  and  Papers  of  the  Presidents,  XVI,  7879  7881. 

U38  Stat.  251.    See  William  O.  Wevforth,  The  Federal  Reserve  Board   (1935). 
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tion,  which  the  national  banks  had  hitherto  possessed,  of  putting  into 
circulation  notes  to  be  used  as  money.  The  federal  reserve  banks 
were  to  promote  elasticity  of  credit  by  rediscounting  the  sound  securi- 
ties on  which  member  banks  had  made  loans,  theieby  liberating  the 
resources  of  the  national  banks  for  making  further  loans.  By  raising 
or  lowering  the  rate  for  rediscounting  the  securities  held  by  membei 
banks,  it  was  expected  that  the  federal  reserve  banks  would  be  able 
to  stimulate  business  through  low  interest  rates  when  stimulation  was 
needed,  and  to  bring  about  contraction  by  means  of  high  interest 
rates  when  overexpansion  was  threatened.  By  open-market  opera- 
tions —  purchase  and  sale  of  rediscountable  paper  and  other  securities 
in  the  open  market  —  the  federal  reserve  banks  were  to  be  further 
able  to  influence  the  amount  of  money  in  circulation  at  a  given  time. 

A  Federal  Reserve  Board  was  created  to  supervise  the  activities  of 
the  federal  reserve  banks,  the  issue  of  federal  reserve  notes,  and  many 
other  matters.  Whereas  the  federal  reserve  banks  were  owned  by 
the  member  banks,  in  the  sense  that  the  capital  was  subscribed  by 
them,  the  Federal  Reserve  Board  was  a  government  agency.  It  con- 
sisted of  five  members,  appointed  by  the  President  with  the  advice 
and  consent  of  the  Senate,  and  the  Secretary  of  the  Ticasury  and  the 
comptroller  of  the  currency  as  members  ex  officio.  The  board  of 
directors  of  each  federal  reserve  bank  was  to  select  a  member  of  a 
Federal  Advisory  Council,  which  was  to  have  the  power  to  confer 
with  and  advise  the  board  and  to  call  for  information  concerning 
banking  and  monetary  activities  over  which  the  board  had  control. 

The  establishment  of  the  Federal  Reserve  Board,  with  its  wide 
powers  over  banking  and  currency  matters,  marked  another  signifi- 
cant development,  both  of  government  powers  and  of  government 
agencies,  for  exercising  constitutional  powers.  The  position  of  the 
board  was  similar  in  some  respects  to  that  of  the  Interstate  Commerce 
Commission.  It  was  a  powerful  regulatory  agency  not  directly  con- 
nected with  any  government  department.  To  a  lesser  degree  than 
the  commission,  it  cut  across  the  traditional  lines  of  separation  of 
powers.  It  represented  the  adaptation  of  government  to  a  regime 
wherein  the  control  of  business  activity  arose  above  the  level  of 
private  management  and  centered  in  government  hands.  Although 
the  system  had  to  be  strengthened  in  later  years,  its  establishment  at 
the  time  was  a  most  fortunate  event,  for  it  enabled  the  credit  structure 
of  the  country  to  undergo  without  injury  the  strain  ot  World-Wai 
disturbance. 
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THE  FEDERAL  TRADE  COMMISSION  ACT  AND  THE  CLAYTON  ACT 

On  January  20,  1914,  President  Wilson  appeared  before  the  two 
houses  of  Congress  to  ask  additional  legislation  for  the  control  of 
trusts  and  monopolies.  Among  other  things  he  asked  that  the  mean- 
ing of  anti-trust  legislation  be  clarified,  that  an  interstate  trade  com- 
mission be  created,  and  that  interlocking  directorates  and  other  cor- 
poration abuses  be  prohibited."  Strong  sentiment  in  favor  of  such 
legislation  already  existed.  In  spite  of  the  assertion  of  former  Presi- 
dent Taft  and  others  that  common-law  definitions  provided  the  courts 
with  a  certain  guide  as  to  what  conduct  was  in  unreasonable  restraint 
of  trade,  it  was  widely  felt  that  the  concept  of  reasonableness  left  too 
much  power  of  interpretation  in  the  hands  of  the  courts  and  that  Con- 
gress ought  to  give  specific  content  to  the  law. 

There  had  also  been  lor  some  years  sentiment  for  the  creation  of 
some  kind  of  interstate  trade  commission.  Reasons  and  contem- 
plated purposes  varied  greatly.  An  indefinite,  but  nevertheless  prob- 
ably very  real,  reason  for  interest  in  the  subject  was  the  fact  that  an 
independent  regulatory  commission  seemed  now  to  be  working  out 
well  in  the  domain  of  railroad  corporations,  and  it  was  felt,  whether 
logically  or  not,  that  an  agency  adequate  for  handling  the  railroads 
would  also  be  a  good  thing  for  the  regulation  of  other  corporations 
engaged  in  interstate  commerce.  Advocates  of  federal  incorporation 
or  federal  licensing  of  interstate  corporations  thought  there  should 
be  a  commission  to  handle  the  business.  When  it  was  discovered  that 
the  decrees  entered  in  the  oil  and  tobacco  cases  had  not  resulted  in  the 
restoration  of  competition  and  the  reduction  of  prices  as  contem- 
plated, a  commission  was  advocated  to  aid  in  working  out  satisfactory 
decrees  and  to  superintend  their  subsequent  enforcement.  For  effec- 
tive regulation  more  facts  of  various  kinds  about  the  activities  of 
corporations  were  needed.  A  commission  was  thought  to  be  the 
proper  agency  for  finding  the  facts. 

True,  established  departments  of  the  government  were  already  try- 
ing to  uo  much  of  the  work  contemplated.  The  Bureau  of  Corpo- 
rations in  the  Department  of  Commerce  had  proved  an  efficient  fact- 
gathering  agency,  and  its  reports  on  the  several  industries  and  on  the 
effectiveness  of  present  regulation  were  received  with  respect.  The 
bureau  had  not  the  prestige  of  an  independent  regulatory  commis- 
sion, however,  and  had  no  powers  beyond  the  finding  of  facts.  Fur- 
thermore, its  position  in  a  department  caused  some  jealousy  during 

"Messages  and  Papers  of  the  Presidents,  XVII,  7913  7918. 
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the  Roosevelt  administration  which  prevented  effective  co-operation 
with  the  Department  of  Justice.  The  latter  department  was  also 
engaged  extensively  in  gathering  facts  bearing  upon  violations  of  the 
Anti-Trust  Act  and  in  working  out  and  studying  the  operations  of 
decrees  intended  to  prevent  future  violations.  Like  other  depart- 
ments, it  was  a  political  organization,  however,  and  was  supposed  to 
be  subject  to  political  influence  in  the  enforcement  of  law.  Its  polit- 
ically chosen  officials  held  office  for  only  short  periods  of  time,  so  that 
continuity  of  policy  was  hard  to  maintain.  It  was  thought  that  a 
non-political  commission,  of  officials  chosen  for  long  terms,  would 
function  better  and  have  more  prestige  than  the  department. 

The  Wilson  message  was  followed  by  the  enactment  of  two 
measures,  the  Federal  Trade  Commission  Act  and  the  Clayton  Anti- 
Trust  Act.  The  former  provided  for  an  independent  regulatory  com- 
mission bearing  superficially  a  strong  resemblance  to  the  Interstate 
Commerce  Commission.  It  was  to  be  composed  of  five  commis- 
sioners, appointed  by  the  President  with  the  advice  and  consent  of 
the  Senate.  Not  more  than  three  were  to  be  members  of  the  same 
political  party.  The  Bureau  of  Corporations  was  abolished  and  its 
functions  and  equipment  were  transferred  to  the  commission,  which 
was  empowered  to  make  investigations  on  its  own  initiative,  and  at 
the  request  of  Congress,  or  the  President,  or  the  Attorney  General, 
The  courts  might  call  on  it  for  aid  in  working  out  decrees.  The 
power  did  not  extend  to  banks  and  common  carriers,  which  were  sub- 
ject to  the  jurisdiction  of  the  Federal  Reserve  Board  and  the  Inter- 
state Commerce  Commission  respectively. 

The  principal  innovation  of  the  act  appeared  in  section  5.  This 
section  outlawed  unfair  methods  of  competition,  and  empowered  the 
Federal  Trade  Commission  to  issue  cease-and-desist  orders  against 
such  methods  and  to  seek  enforcement  of  the  orders  in  the  courts. 
The  first  World  War  delayed  the  development  of  the  commission's 
work  in  this  field,  and  the  story  of  the  development  of  administrative 
law  and  the  whittling-down  of  the  commission's  powers  bv  the  courts 
belongs  to  a  later  period.  The  investigatory  work  was  greatly  ex- 
panded because  of  the  war,  however.  Elaborate  cost-of-production 
studies  were  made,  particularly  in  connection  with  commodities  sub- 
ject directly  or  indirectly  to  price  regulation.  A  member  of  the  com- 
mission was  a  member  of  the  price-fixing  committee  of  the  War  In- 
dustries Board,  and  the  commission  had  a  share  in  the  formulation 
of  economic  policies  during  the  war. 
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The  Clayton  Act  prohibited  interlocking  corporation  directorates 
under  certain  circumstances,  and  a  number  of  specific  practices,  such 
as  tying  agreements  and  price  discriminations,  many  of  which  the 
courts  had  already  held  illegal  under  the  Sherman  Act.  The  Federal 
Trade  Commission  was  given  certain  powers  of  enforcement  under 
the  act.  No  attempt  was  made  to  enumerate  all  the  types  of  conduct 
which  might  constitute  anti-trust  violations  or  to  define  unreasonable 
restraint  of  trade.  The  courts,  therefore,  retained  broad  powers  for 
determining  the  conduct  which  constituted  violations  of  the  laws. 
The  new  legislation  yielded  much  less  than  had  been  hoped  for  it  in 
some  quarters.1* 

ANTI-TRUST  LAW  ENFORCEMENT 

The  first  Attorney  General  under  President  Wilson  was  James 
Clark  McReynolds,  of  Tennessee.  He  resigned  in  1914,  when  he  was 
appointed  to  the  Supreme  Court.  He  had  been  an  assistant  attorney 
general  during  the  Roosevelt  administration,  and  subsequently  special 
counsel  in  the  tobacco-trust  cases.  His  connection  with  Wilson  lib- 
eralism seems  to  have  been  his  effectiveness  in  anti-trust  prosecutions. 
He  assumed  direction  of  the  Department  of  Justice  without  notable 
change  in  policy.  Wickersham,  his  predecessor,  had  developed  the 
procedure  of  curtailing  anti-trust  prosecutions  by  means  of  consent 
decrees,  framed  in  terms  satisfactory  to  the  department  and  agreed  to 
by  those  accused  of  violating  the  anti-trust  laws.  These  decrees  were 
submitted  to  federal  courts  to  be  entered  as  if  they  were  the  outcome 
of  actual  litigation.  Both  parties  thereby  avoided  long  periods  of  ex- 
pensive litigation.  McReynolds  continued  to  make  use  of  consent 
decrees. 

He  also  settled  cases  by  informal  agreements  not  submitted  to 
courts  for  sanction.  Perhaps  the  most  notable  of  these  was  the 
Kingsbury  Agreement,  as  a  result  of  which  the  American  Telephone 
and  Telegraph  Company  divested  itself  of  control  of  the  Western 
Union  Telegraph  Company  and  the  government  dropped  an  anti- 
trust action.  Such  agreements  were  binding  upon  the  Attorney  Gen 
eral  only  in  a  moral  sense,  and  were  perhaps  not  binding  on  his  sue 
cessors  at  all. 

"Additional  legislation  during  the  Wilson  administration  affecting  the  anti-trust  lau 
enforcement  included  the  anti-dumping  piovisions  of  the  Revenue  Act  of  1916  (39  Stat. 
756,  798);  the  Shipping  Act  of  1916  (39  Stat.  728,  733);  and  the  Webb  Expoii  'Irade  Aci 
of  1918  (40  Stat.  516),  which  exempted  from  the  an d- trust  laws  certain  form*  of  rcm 
•)ination  in  export  trade. 
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Some  observers  thought  the  technique  of  the  consent  decree  had 
possibilities  approaching  blackmail,  in  that  the  Attorney  General, 
working  behind  closed  doors,  could  coerce  corporations  by  threat  of 
costly  litigation.  Philander  C.  Knox,  a  former  occupant  of  the  office, 
thought  it  a  radical  and  dangerous  power  that  the  Attorney  General 
was  now  exercising  in  relation  to  the  business  of  the  country,  "that  of 
accepting  confessions  and  granting  indulgences  upon  his  own  notions 
of  the  meaning  and  purposes  of  the  law."  1C  William  A.  Day,  who  had 
been  an  assistant  attorney  general  under  Knox,  wrote: 

I  know  Mr.  McReynolds  to  be  an  able  and  honest  man;  but  no 
man  can  be  trusted  with  such  vast  autocratic  powers.  In  the  nature 
of  things  perspective  is  gradually  lost,  because  the  exercise  of  power 
intoxicates.  The  consideration  of  the  probable  ultimate  effect  of  the 
establishment  of  such  power  in  the  hands  of  an  administrative,  non- 
judicial  officer  should  give  rise  to  grave  concern.  He  holds  his  con- 
fessional in  secret;  the  public  knows  nothing  of  the  crimes  condoned 
or  the  duress  to  which  he  subjects  men  of  property." 

"Philander  C.  Knox,  in  a  draft  of  an  opinion  addiessed  to  H.  C.  Fiick,  January  12, 
1914,  Knox  Papers,  Library  of  Congress. 

"Day  to  Knox,  January  13,  1914,  ibid. 

The  resort  Jo  informal  agreements  as  to  future  conduct,  as  a  result  of  which  piosccu- 
tion  for  past  offenses  would  be  abandoned,  did  not  result  in  the  anticipated  develop- 
ments. Further  use  of  the  technique  may  have  been  pi  evented  by  sharp  ciiticism,  or  by 
the  retirement  of  Attorney  General  McReynolds.  The  resort  to  formal  consent  decrees 
has  been  subject  to  a  measure  of  criticism  of  the  same  kind.  Although  they  are  court 
decrees,  they  are  worked  out  by  the  Department  of  Justice  and  accepted  by  the  oigaui/a- 
tions  to  which  they  apply,  and  the  couits  accept  them  without  hearing  formal  argu- 
ments on  the  issues.  Acceptance  of  the  decrees  is  often  the  alternative  to  expensive 
litigation  in  either  injunction  or  criminal  cases.  See  Gail  Brent  Swisher  (cd.),  Selected 
Papers  of  Homer  Cummings  (1939),  pp.  240  ff.;  New  York  Times,  January  12,  23,  25, 
26,  31,  February  16,  1938. 

On  the  other  hand,  because  of  the  vagueness  of  the  law,  corporations  are  often 
ignorant  as  to  the  legality  or  illegality  of  their  conduct,  and  welcome  a  technique  by 
which  their  rights  may  be  discovered.  A  consent  decree  is  negative  in  action  and  does 
not  tell  what  may  be  done,  but  practically,  when  the  Department  of  Justice  has  joined 
with  corporation  counsel  in  working  out  a  consent  decree  in  lieu  of  litigation,  counsel 
at  least  gets  a  fair  idea  as  to  what  may  be  done  pending  a  change  in  administiation. 
Throughout  the  period  of  serious  attempt  to  enforce  the  anti-trust  laws  there  has  been 
demand  for  a  technique  or  a  special  agency  from  which  the  legality  of  a  proposed  line 
of  conduct  could  be  determined  in  advance.  Some  thought,  indeed,  that  the  Federal 
Trade  Commission  might  perform  such  a  function.  Unfortunately,  it  has  not  been 
possible  to  work  out  satisfactory  formal  arrangements.  The  Department  of  Justice  has 
feared  to  grant  assurance  as  to  the  legality  of  formally  presented  schemes,  because  a  line 
of  conduct  must  be  seen  in  action  rather  than  on  paper  before  all  its  implications  are 
clear.  Furthermore,  as  a  result  of  a  variety  of  experience,  the  department  has  learned 
the  ability  of  private  counsel  to  conceal  hidden  conduct  behind  innocent  phrases.  The 
only  concession  thus  far  made  by  the  government  has  been  to  agree  informally  to  resort 
only  to  suits  in  equity  and  refrain  from  criminal  actions  against  firms  which  present 
proposed  combinations  to  the  Department  of  Justice  for  advance  consideration. 
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The  Taft  administration  had  left  on  the  dockets  of  the  federal 
courts  large  numbers  of  anti-trust  cases.  The  Wilson  administration 
prosecuted  and  instituted  others.  Henry  Cabot  Lodge  accused  the 
Department  of  "assaulting  corporations  without  any  distinction  as  to 
whether  they  are  good  or  bad;  whether  they  are  violating  the  law  or 
trying  to  live  up  to  it,"  and  of  "hitting  at  everything  in  an  unintelli- 
gent way/'  M  What  the  outcome  would  have  been  had  there  been  no 
world  war,  it  is  impossible  to  predict.  Except  for  ineffectual  attempts 
to  curb  the  activities  of  profiteers,  anti-trust  activity  was  largely  sus- 
pended during  the  period  of  the  war.  A  motion  was  made  in  the 
Supreme  Court  to  suspend  action  in  cases  involving  combinations  in 
shoe  machinery,  farm  machinery,  steel,  kodaks,  and  other  products. 
The  reason  given  was  that,  if  the  government  won  the  cases,  a  great 
deal  of  private  financing  of  the  defeated  corporations  would  be  re- 
quired, and  this  financing  would  compete  with  the  flotation  of  gov- 
ernment loans  for  war  purposes.1' 

THE  RIGHTS  OF  LABOR 

President  Wilson  had  the  warm  support  of  organized  labor.  It 
was  fortunate  that  this  was  true,  for  a  number  of  important  labor 
problems,  some  of  them  of  constitutional  significance,  arose  during 
the  period  of  his  administration.  A  full-fledged  Department  of  Labor 
was  established,  with  William  B.  Wilson,  a  former  labor  leader,  as 
Secretary.  President  Wilson  advocated  and  signed  the  Newlands 
Act,*  to  provide  for  a  board  of  mediation  as  an  aid  in  settling  the 
disputes  of  i  ail  road  labor.  Unlike  his  predecessor,  he  signed  an 
appropriation  bill  with  a  provision  forbidding  the  use  of  funds  for  en- 
forcement of  anti-trust  laws  against  labor.  As  a  result  of  agitation  by 
labor  interests,  important  provisions  were  included  in  the  Clayton 
Act  which  were  thought  to  relieve  labor  in  large  measure  from  the 
operation  of  the  ami-trust  laws.  Samuel  Gompers,  the  outstanding 
labor  leader  of  the  time,  called  the  measure  "the  industrial  Magna 
Charta  upon  which  the  working  people  will  rear  their  structure  of 
industrial  freedom.1'  n  Unfortunately  for  labor,  court  decisions  in  the 
post-war  period  greatly  narrowed  the  interpretation  of  the  act.*1 

A  controversy  over  the  use  of  federal  troops  to  suppress  disorder  in 
a  labor  dispute  arose  in  Colorado  in  1913  in  a  serious  strike  against 

*  Roosevelt-Lodge  Correspondence    (2  vols.,  1925),  II,  446. 

19  Homer  Cummings  and  Carl  McFailand,  Federal  Justice    (1937),  p.  347. 

20  38  Stat.  103.          ta  Cummings  and  MtFarland,  op.  cit.t  p.  445.  **  See  chapter  32. 
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the  Colorado  Fuel  and  Iron  Company,  which  was  controlled  by  the 
Rockefeller  family.  The  strike  was  over  union  recognition,  hours 
and  wages,  and  other  matters.  Violence  became  so  widespread  that 
Colorado  militia  proved  unable  to  cope  with  it.  On  April  28,  1914, 
at  the  request  of  the  governor  of  the  state,  President  Wilson  sent  fed- 
eral troops  into  the  area,  acting  pursuant  to  the  provision  of  the  Con- 
stitution that  the  United  States  should  protect  the  states  against 
domestic  violence,  on  application  of  the  executive  of  the  state  made 
when  the  legislature  could  not  be  convened."  Wilson  informed  the 
governor  that  the  action  was  only  temporary  and  that  the  state  must 
assume  the  burden  of  preserving  order.  He  wrote  to  Rockefeller  that 
it  was  "not  the  duty  of  the  United  States  to  take  the  place  of  the  state 
authorities  as  a  police  force,  but  merely  its  duty  to  secure  the  state 
against  insurrection  until  the  state  sees  its  way  clear  to  resume  its 
sovereign  authority."  **  Under  orders  from  Washington  the  troops 
set  out  to  disarm  both  the  miners  and  the  privately  employed  mine 
guards  and  to  prevent  the  importation  of  strike-breakers.  The  atti- 
tude was  very  different  from  that  of  the  Cleveland  administration  at 
the  time  of  the  Pullman  strike,  when  suppression  of  the  strike  was  the 
chief  aim."  President  Wilson  saw  the  necessity  of  putting  an  end  to 
armed  strife,  but  he  was  evidently  determined  that  federal  troops 
should  not  be  used  to  defeat  the  strike  itself. 

When  the  state  proved  slow  to  assume  the  difficult  and  expensive 
task  of  preserving  order,  Wilson  notified  the  governor  that  the  troops 
were  there  only  until  the  state  could  resume  sovereignty  and  con- 
trol. "I  cannot  conceive  that  the  state  is  willing  to  forego  her  sov- 
ereignty or  to  throw  herself  entirely  upon  the  government  of  the 
United  States,  and  I  am  quite  clear  that  she  has  no  constitutional  right 
to  do  so  when  it  is  within  the  power  of  her  legislature  to  take  effec- 
tive action/* "  He  said  later  that  the  troops  had  been  sent  with  the 
expectation  that  their  stay  would  be  brief,  adding,  "I  am  very  doubt- 
ful of  my  constitutional  right  to  maintain  them  there  indefinitely.*'  * 
Earl)  in  1915,  state  troops  began  the  replacement  of  federal  troops, 
and  the  latter  were  gradually  withdrawn.  In  1916,  after  a  long 
period  of  unsuccessful  efforts,  mediators  selected  by  the  federal  gov- 
ernment were  able  to  bring  about  the  termination  of  the  strike. 

In  other  connections  than  in  the  use  of  troops  the  federal  govern- 
ment guarded  itself  against  becoming  a  partisan  of  employers  in  con- 

"Article  IV,  Section  4.  ** Baker,  op.  cit.,  IV,  389.  "Sec  chapter  19- 

"Baker,  op.  cit.,  IV   (1951),  389-390.  "Ibid.,  IV,  390. 
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irovcrsies  with  labor.  It  refused  to  prosecute  contempt  cases  in  which 
private  litigants  had  secured  injunctions  against  labor.  "Is  it  not 
better,"  asked  the  solicitor  general,  "that  reliance  should  be  placed  in 
the  future  as  in  the  past  upon  the  readiness  of  parties  in  interest  to 
bring  to  the  attention  of  the  court  any  acts  of  disobedience  and  the 
willingness  of  the  judges  to  do  their  duty  by  enforcing  the  orders 
which  they  enter?"  M  In  spite  of  protests,  the  Department  of  Justice 
persisted  in  its  refusal  to  take  responsibility  for  contempt  cases  except 
where  criminal  contempts  were  involved.*  Closely  related  was  the 
matter  of  the  appointment  of  federal  deputy  marshals  to  preserve 
order  where  injunctions  had  been  issued  by  federal  courts.  Man] 
employers  and  some  judges  felt  that  the  government  should  provide 
staff  to  enforce  court  orders,  even  when  not  issued  at  the  request  of 
the  government.  The  Department  of  Justice  took  the  position  that 
it  had  no  constitutional  power  to  appoint  deputies  to  protect  private 
property  merely  because  a  federal  court  had  issued  an  injunction 
against  interference  with  such  property,  explaining  that  the  govern- 
ment had  no  right  to  protect  property  unless  it  was  in  some  sense  in 
custodia  legis,  as  in  the  instance  of  a  federal  receivership.80 

THE   ADAMSON    ACT 

A  serious  labor  struggle  was  threatened  in  1916  when  the  railroad 
brotherhoods  made  a  drive  for  an  eight-hour  day,  with  time  and  a  half 
for  overtime.*1  The  increase  of  business  due  to  the  war  in  Europe 
and  the  consequent  scarcity  of  labor  added  strength  to  labor's  bar- 
gaining power,  but  the  employers  refused  to  yield.  Realizing  the 
disastrous  results  likely  to  flow  from  a  nation-wide  railroad  strike, 
President  Wilson  intervened.  The  railroads  j greed  to  arbitrate,  but 
the  employees  refused.  Wilson  then  urged  the  adoption  of  the  eight- 
hour  day,  but  the  railroads  refused.  When  the  strike  was  announced 
for  Labor  Day,  September  4,  1916,  they  prepared  to  defend  them- 

"  Davis  to  A.  Leo  Weil,  November  25,  1913,  nepaitment  of  Justice  File  169497. 

**  Cummings  and  McFarland,  op.  cit.,  pp.  445-146. 

80 The  files  of  the  Department  of  Justice  indicate  that  in  some  rases  receivership!  were 
resorted  to  as  a  means  oi  securing  government  protection  for  proper ty  involved  in  labor 
controversies.  Of  course  the  subterfuge  aggravated  the  controversies 

In  one  important  controversy,  mine-owners  sued  the  United  Mine  Wotlers  for  triple 
damages  under  the  anti-trust  laws.  After  thirteen  years  the  litigation  resulted  in  ar 
agieement  to  pay  a  relatively  small  sura.  The  case  established  the  fact  that  incorporated 
organizations  such  as  labor  unions  could  be  sued  in  federal  coutts.  United  Mine 
Workeis  v.  Coronado  Coal  Co.,  259  UJS.  344  (1922).  See  Fdwaid  Berman,  Labor  and 
the  Sherman  Act  (1930),  pp.  119  ff. 

"Sec  Berman,  Labor  Disputes  and  the  President  (1921),  pp.  106  ff. 
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selves.  Roads  in  good  financial  standing  and  the  receivers  of  roads 
in  the  custody  of  federal  courts  alike  appealed  for  the  appointment 
of  federal  deputy  marshals  for  the  protection  of  property,  or  for  the 
deputi/ing  of  trusted  employees  in  order  that  they  might  have  the 
sanction  of  the  government  back  of  their  defense  of  railroad  prop- 
erty. The  government  refused  to  take  such  action.  Marshals,  on 
making  inquiry,  were  told  that  they  were  not  police  officers,  and  it 
was  no  part  of  their  duty  to  guard  private  property,  railroad  or  other- 
wise, within  a  state.  Their  only  duties  in  such  cases  arose  on  definite 
orders  from  courts  having  receivership  property  in  custody,  when  pro- 
tection might  be  given  through  the  appointment  of  deputies  strictly 
responsible  to  the  marshals  and  paid  by  the  courts  out  of  the  property 
held.831 

The  President  made  a  personal  appeal  to  Congress.  Discussing 
the  sweeping  character  of  the  threatened  strike,  he  warned  that 

cities  will  be  cut  of!  from  their  food  supplies,  the  whole  commerce  of 
the  nation  will  be  paralyzed,  men  of  every  sort  and  occupation  wiL 
be  thrown  out  of  employment,  countless  thousands  will  in  all  likeli 
hood  be  brought,  it  may  be,  to  the  very  point  of  starvation,  and  a 
tragical  national  calamity  brought  on,  to  be  added  to  the  other  dis 
tresses  ol  the  time,  because  no  basis  of  accommodation  or  settlement 
has  been  found.38 

An  emergency  measure,  somewhat  narrower  than  that  advocated 
by  Wilson,  was  quickly  introduced  and  passed.  The  measure,  known 
as  the  Adamson  Act,84  provided  that  after  January  1  ensuing,  eight 
hours  should  be  deemed  a  day's  work  on  railroad  common  carriers, 
with  certain  limited  exceptions.  The  President  was  to  appoint  a 
commission  to  observe  for  from  six  to  nine  months  the  effect  of  the 
establishment  of  the  eight-hour  day.  During  that  period  the  same 
wage  was  to  be  paid  for  eight  hours  as  had  previously  been  paid  for 
ten  hours,  and  overtime  was  to  be  paid  for  on  a  pro-rata  basis. 

Congress  had  no  opportunity  for  careful  consideration  of  the  bill. 
Most  congressmen  supporting  it  could  have  subscribed  fully  to  the 
succinct  statement  of  Senator  Owen,  "I  shall  support  the  House  bill 
because  it  appears  to  be  the  most  convenient  means  by  which  we  may 
avoid  the  strike  on  Monday."  *  Added  reasons  were  pressure  from 
the  President  and  the  fact  that  conduct  would  have  to  be  accounted 

*  Gumming",  and  MtFarland,  op.  ctt.,  p.  45<i. 

»  Messages  mid  Pabers  of  the  Presidents,  XVH.  8145. 

84  39  Stat.  721.  *53  Congressional  Record   136^0. 
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for  at  the  ensuing  general  election.  There  were  outbursts  of  pro- 
test, such  as  that  by  Representative  Bennett,  of  New  York,  who  said, 
"By  this  act  today  we  take  the  first  step  away  from  the  old  democracy 
of  Thomas  Jefferson  and  the  federal  policy  of  Alexander  Hamilton  to 
the  socialism  of  Karl  Marx/'  * 

A  case  was  rushed  up  to  the  Supreme  Court  to  test  the  constitu- 
tionality of  the  Adamson  Act.  It  was  argued  on  January  8,  1917. 
Apparently  the  Court  was  unable  to  come  to  a  decision.  Railroad 
labor,  tired  of  waiting,  again  threatened  to  strike.  On  March  19, 
under  pressure  from  the  President  based  on  the  imminence  of  war,  the 
railroads  conceded  the  demands  of  labor.17  On  the  same  day  the 
Supreme  Court  handed  down  its  decision  in  Wilson  v.  New.*8  By  a 
vote  of  five  to  four  it  held  the  Adamson  Act  constitutional.  The 
majority  of  the  Court  stated  that  the  power  to  establish  the  eight-hour 
day  was  beyond  dispute.  The  difficulty  was  with  the  subject  of  fix- 
ing wages  —  for,  in  spite  of  the  government's  contention,  the  Court 
held  that  the  act  was  a  wage-fixing  measure  in  so  far  as  it  required 
the  payment  of  ten-hour  wages  for  eight-hour  employment. 

The  Court  carefully  avoided  the  position  that  wages  generally,  as 
well  as  hours,  might  be  fixed  by  the  government.  The  wage  relation 
was  "primarily  private/'  said  Chief  Justice  White,  and  the  standard 
was  not  ''subject  to  be  controlled  or  prevented  by  public  authority."  w 

"Ibid.,  p.  13580.  As  is  usually  true  of  emergency  legislation  enacted  under  piessure, 
the  constitutional  issues  were  inadequately  discussed.  One  representative  did  call  atten- 
tion to  Coppage  v.  Kansas,  236  U.S.  1  (1915),  decided  a  year  and  a  half  earlier,  in  which 
the  Supreme  Court,  three  membeis  dissenting,  curbed  the  power  of  a  state  to  interfere 
with  conditions  of  employment.  A  Kansas  statute  forbade  employers  to  require  as  a 
condition  of  employment  an  agreement  not  to  become  or  remain  a  member  of  a  labor 
union.  The  Court  held  that  the  statute  interfered  with  the  hbcity  and  property  of 
employers,  in  violation  of  the  due-process  clause  of  the  Fourteenth  Amendment.  The 
decision  was  based  on  Adair  v.  United  States,  208  U.S.  161  (1008)  —  discussed  in  chapter 
23  — in  which  a  similar  federal  statute  with  reference  to  taihoad  employment  was  held 
to  violate  the  due-process  clause  of  the  Fifth  Amendment.  Neither  of  these  cases  was 
in  point  as  far  as  the  Adamson  Act  was  concerned,  except  as  they  showed  the  willingness 
of  a  majority  of  the  Court  to  use  the  Constitution  to  curb  some  types  of  government 
interference  with  conditions  of  employment.  Justice  Holmes  expressed  his  consistent 
opposition  to  these  decisions  and  to  the  Lochner  decision  which  preceded  them. 

Senator  Brandegee  sought  to  distinguish  rate  legulation —  which  might  be  based  on 
the  commerce  clause  because  the  business  of  the  railroads  was  chaiged  with  a  publu 
use  — from  regulation  of  wages.  He  suggested  that  wages,  as  distinguished  from  trans- 
portation rates,  did  not  fall  within  the  public-use  concept.  (53  Congressional  Record 
13614.)  No  adequate  answer  was  made.  Attention  was  called  to  the  tact  that  regula 
tions  ot  conditions  of  employment  had  already  been  upheld  by  the  courts,  such  as 
employers'-liability,  safety-appliance,  and  hours-of-service  acts.  The  peculiar  sanctity 
bought  by  some  to  inhere  in  liberty  of  contiact  as  to  wages  was  not  cleaily  discussed. 

*  Berman,  Labor  Disputes' and  the  President   (1924),  pp.  118  119. 

•243  U.S.  332    (1917).  "Ibid.,  p.  347. 
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But  in  an  emergency  in  which  the  failure  of  employers  and  employees 
to  agree  upon  a  standard  resulted  in  a  dispute  threatening  to  disrupt 
interstate  commerce,  Congress  might  establish  a  temporary  standard 
as  a  legitimate  regulation  o£  interstate  commerce.  Justice  McKenna, 
in  a  concurring  opinion,  remarked  that  the  law  might  require  per- 
mission to  readjust  wage  rates.  He  thought  the  permission  would  be 
given  if  necessary.  If  not,  "the  law  might  encounter  constitutional 
restriction."  * 

Justices  Day  and  Pitney  wrote  long  dissenting  opinions,  holding 
among  other  things  that  the  act  violated  the  due-process  clause  of  the 
Fifth  Amendment.  Justice  Van  Devanter  agreed  with  them.  Justice 
McRrynolds,  until  recently  Wilson's  Attorney  General,  wrote  a  brief 
dissent,  saying  he  did  not  think  such  a  measure  a  regulation  of  com- 
merce "within  the  fair  intendment  of  those  words  as  used  in  the  Con- 
stitution." tt  Voting  silently  with  the  majority  were  Justices  Brandeis 
and  Clarke,  Wilson  appointees,  and  Justice  Holmes.  The  case  was 
important  beyond  the  immediate  controversy  both  for  its  connection 
with  the  subject  of  wage-fixing  and  for  its  use  of  the  indefinite  con- 
ception of  emergency  as  justifying  resort  to  powers  which  could  not 
otherwise  be  exercised.  The  country  was  now  on  the  brink  of  war. 
Both  subjects  were  soon  again  to  be  important. 

STATE  REGULATION  OF  HOURS  AND  WAGES 

In  the  meantime  two  labor  cases,  one  involving  the  power  of  a  state 
to  limit  employment  to  ten  hours  a  day  in  factories  and  mills  and  the 
other  involving  power  to  establish  minimum  wages  for  women  and 
minors,  were  about  to  be  decided  by  the  Supreme  Court.  The  laws 
were  enactments  of  the  state  of  Oregon,  then  the  center  of  a  great  deal 
of  liberal  legislation.  They  had  been  upheld  in  the  highest  state 
court  and  the  cases  were  aigued  before  the  Supreme  Court  of  the 
United  States  early  in  1916.  Evidently  the  Court  was  divided  on  the 
cases.  They  were  restored  to  the  docket  for  reargument,  perhaps  in 
part  because  of  an  intervening  change  in  personnel,  involving  the  ap- 
pointment of  Justice  Brandeis.  Before  the  cases  were  reached  again, 
another  change  in  personnel  took  place,  with  the  appointment  of 
Justice  Clarke. 

The  cases  were  reargued  in  January,  1917,  some  ten  days  after  the 
argument  of  the  validity  of  the  Adamson  Act  in  Wilson  v.  New,  and, 
because  of  the  similarity  of  issues  with  reference  to  hours  and  wages 

p.   3f>4.  "Ibid.,  p.  388. 
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they  must  have  been  in  mind  when  the  Adamson-Act  case  was  de- 
cided. They  were  formally  decided  three  weeks  after  the  Adamson- 
Act  decision.  Justice  Brandeis  had  participated  in  the  preparation 
of  the  briefs  in  the  cases  **  and  therefore  did  riot  participate  in  their 
decision.  Felix  Frankfurter,  who  more  than  twenty  years  later  was 
himself  appointed  to  the  Court,  took  over  the  task  of  compiling  the 
immense  factual  briefs  used  to  demonstrate  the  need  for  the  legisla- 
tion. The  briefs  were  of  a  type  shown  to  be  valuable  in  1908  in  the 
Muller  case,  which  had  to  do  with  the  regulation  of  hours  for  women 
only.4* 

The  case  involving  hours  of  labor,  Bunting  v.  Oregon,"  created  dif- 
ficulties in  that  to  a  limited  extent  it  also  involved  wages.  It  limited 
the  day  to  ten  hours,  except  that  employment  might  run  for  thirteen 
hours  on  payment  of  time  and  a  half  for  overtime.  Opponents  of  the 
law  urged  that,  even  if  there  were  justification  for  a  limitation  of 
hours,  there  was  none  for  interference  with  wages.  The  Court  up- 
held the  law  by  a  vote  of  five  to  three.  Justice  McKenna,  for  the 
Court,  contended  that  the  law  was  a  bona-fide  regulation  of  hours. 
Instead  of  following  the  Lochner  case  of  1905,  which  invalidated  a 
law  establishing  a  ten-hour  day  for  work  in  bakeries,  he  ignored  that 
case  altogether,  taking  the  position  that  persons  challenging  the  law 
had  not  presented  facts  to  rebut  the  presumption  that  the  Oregon  law 
was  a  legitimate  police-power  measure.  Since  no  opinion  was  written 
by  the  dissenters,  Chief  Justice  White  and  Justices  Van  Devanter  and 
McReynolds,  he  was  not  required  either  to  distinguish  or  to  overrule 
the  Lochner  case.**  The  emphasis  on  the  presumption  of  constitu- 
tionality until  a  measure  was  proved  unconstitutional  seemed  to  sug- 
gest a  trend  definitely  more  liberal  than  that  followed  by  the  Court  a 
score  of  years  earlier. 

Stettler  v.  O'Hara,"  involving  minimum  wages  for  women,  was 
argued  much  as  the  Muller  case  had  been,  with  the  presentation  of  a 
great  deal  of  factual  evidence  to  show  why  it  was  necessary  that 
women,  as  mothers  of  the  race  and  as  people  in  positions  of  unequal 
bargaining  power,  should  have  government  aid  in  enforcing  the  right 
to  a  minimum  wage  if  employed  at  all.  The  Court  divided  four  to 
four.  Although  no  record  was  published,  it  seems  clear  that  the  three 

"Alphetii  T.  Mason,  Brandeis  and  the  Modern  State   (1936),  p.  142. 

**  See  chaptci   23.     This  type  of  brief  is  often  called  a  "Biandris  brief." 

**243  U.S.  426  (1917).  "For  discussion  of  the  Lochner  case,  see  chaptei  23 

"243  U.S.  629  (1917). 
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justices  who  had  thought  the  maximum-hours  law  unconstitutional 
also  thought  the  minimum-wage  law  for  women  unconstitutional,  and 
that  they  were  joined  by  one  justice  who  favored  upholding  the  hours 
law.  The  particular  case  was  affirmed  by  an  equally  divided  Court 
but  the  general  issue  of  the  constitutionality  of  minimum-wage  legis- 
lation for  women  was  left  for  determination  after  the  "return  to  nor- 
malcy" in  1923/7  and  for  redetermination  in  one  of  the  New-Deal 
decisions  of  1937." 

CHILD   LABOR 

The  Congress  which  passed  the  Adamson  Act  passed  about  the 
same  time  an  act  to  prohibit  the  shipment  in  interstate  commerce  of 
goods  produced  by  child  labor.1"  In  contrast  with  the  Adamson  Act, 
the  provisions  of  the  child-labor  measure  had  been  under  discussion 
for  many  years  and  constitutional  issues  were  debated  at  length.  Most 
of  the  states  already  had  laws  which  limited  hours  of  employment  of 
children  or  employment  at  night,  but  there  was  great  lack  of  uni- 
formity as  among  the  states  and  enforcement  was  often  lax,  A  strong 
argument  against  more  drastic  legislation  in  each  state  was  the  fact 
that  goods  produced  under  tins  handicap  must  compete  in  the  inter- 
state market  with  goods  produced  in  other  states  where  such  legisla- 
tion did  not  exist.  Only  uniform  action  by  the  states  —  which  at  the 
time  seemed  wholly  impracticable  —  or  action  by  the  federal  govern- 
ment could  solve  the  problem. 

The  first  serious  effort  to  secure  federal  legislation  was  made  by 
Senator  Albert  J.  Beveridge,  in  1906-1907.80  He  presented  a  dramatic 
expos£  of  the  evils  of  child  labor  in  the  United  States,  and  urged  that 
the  sweeping  power  of  Congress  over  interstate  commerce  was  an 
adequate  basis  for  federal  legislation.  He  faced  economic  opposition 
to  interference  with  child  employment,  doctrinaire  opposition  to 
what  was  regarded  as  a  socialistic  measure,  and  constitutional  argu- 
ments that  the  commerce  clause  did  not  justify  legislation  interfering 
in  this  manner  with  conditions  of  employment  in  manufacture.  He 
was  hopelessly  defeated  in  his  attempt.  The  House  committee  on  the 
judiciary  made  a  scathing  report,  criticizing  the  proposed  bill  on 
grounds  of  unconstitutionality.  It  was  not  until  1916  that  the  report 

47  Sec  chapter  32. 

48  See  West  Coast  Hotel  Co.  v.  Fairish,  300  U.S.  379  (1937),  discussed  in  chapter  36 
-39  Stat.  675. 

"See  Claude  C.  Bowers,  Bewridgc  and  the  Progressive  Era  (1932),  pp  250-25& 
264-266. 
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was  discredited  to  some  extent  by  the  discovery  that  the  chairman  oi 
the  committee  had  been  in  consultation  at  the  time  with  an  officer  of 
the  National  Association  of  Manufacturers  with  reference  to  cam- 
paign funds  to  bring  about  his  re-election." 

Similar  bills  were  introduced  in  Congress  year  after  year  there- 
after," and  discussion  of  merits  and  constitutionality  continued. 
People  theretofore  convinced  that  the  Constitution  provided  no  sup- 
port began  to  have  doubts.  Supreme  Court  decisions  involving  inter- 
state commerce  in  lottery  tickets,  impure  food  and  drugs,  and  women 
transported  for  immoral  purposes  suggested  that  analogies  might  be 
found  for  supporting  prohibition  of  interstate  shipment  of  goods  pro- 
duced by  child  labor,  since  in  this  case,  as  in  the  others,  the  cessation 
of  commerce  would  at  least  reduce  the  extent  of  the  evil. 

In  lectures  delivered  at  Yale  University,  however,  former  President 
Taft  took  a  contrary  position: 

Bills  have  been  urged  upon  Congress  to  forbid  interstate  commerce 
in  goods  made  by  child  labor.  Such  proposed  legislation  has  failed 
chiefly  because  it  was  thought  beyond  the  federal  power.  The  dis- 
tinction between  the  power  exercised  in  enacting  the  pure-food  bill 
and  that  which  would  have  been  necessary  in  the  case  of  the  child- 
labor  bill  is  that  Congress  in  the  former  is  only  preventing  interstate 
commerce  from  being  a  vehicle  for  conveyance  of  something  that 
would  be  injurious  to  people  at  its  destination,  and  it  might  properly 
decline  to  permit  the  use  of  interstate  commerce  for  that  detrimental 
result.  In  the  latter  case  Congress  would  be  using  its  regulative 
power  of  interstate  commerce  not  to  effect  any  result  of  interstate  com- 
merce. Articles  made  by  child  labor  are  presumably  as  good  and 
useful  as  articles  made  by  adults.  The  proposed  law  is  to  be  enforced 
to  discourage  the  making  of  articles  by  child  labor  in  the  state  from 
which  the  articles  were  shipped.  In  other  words,  it  seeks  indirectly 
arid  by  duress  to  compel  the  states  to  pass  a  certain  kind  of  legislation 
that  is  completely  within  their  discretion  to  enact  or  not.  Child  labor 
in  the  state  of  the  shipment  has  no  legitimate  or  germane  relation  to 
the  interstate  commerce  of  which  the  goods  thus  made  are  to  form  a 
part,  to  its  character,  or  to  its  effect.  Such  an  attempt  of  Congress  to 
use  its  power  of  regulating  such  commerce  to  suppress  the  use  of 
child  labor  in  the  state  of  shipment  would  be  a  clear  usurpation  oi 
that  state's  rights." 

51 53  Congressional  Record  5044-3045. 

61  See  Raymond  G.  Fuller,  Child  Labor  and  the  Constitution   (1923),  pp.  236  ff. 
"William  Howard  Taft,  Popular  Government    (1913),  pp.   142-143,  quoted,  63  Con 
gressional  Record  12066. 
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The  Taft  argument  provided  effective  ammunition  for  the  opposi 
don. 

The  issue  was  sectional  as  well  as  economic  and  constitutional.  In 
many  of  the  northern  states  legislation  was  adopted  in  spite  of  the 
opposition  of  employers,  whereas  in  the  South  child-labor  laws  were 
less  drastic  or  non-existent,  and  factories,  unaffected  by  restrictive 
legislation,  were  springing  up  to  compete  with  the  factories  of  the 
North.  Perhaps  because  of  the  growth  of  southern  competition 
under  these  circumstances,  many  of  the  northern  conservatives  with- 
drew their  opposition  to  legislation  that  would  tend  to  equalize  the 
conditions  of  employment  in  favor  of  their  constituents.  Southern 
congiessmcn  led  the  opposition,  contending  that  the  measure  was  sec- 
tional and  a  violation  of  state  rights. 

As  to  the  constitutional  argument,  Senator  Borah  contended  that 
Congress  could  enact  police  regulations  in  any  reasonable  way  con- 
nected with  interstate  commerce.**  Senator  Works,  in  opposition, 
raised  again  and  again  the  question,  discussed  by  former  President 
Taft,  whether  police  regulations  could  be  made  to  apply  to  conditions 
which  preceded  shipment  in  interstate  commerce.  Most  of  the  de- 
baters, indeed,  maintained  a  particularistic  view  of  interstate  com- 
merce. They  talked  in  terms  of  the  manufacture  and  shipment  of 
particular  articles  rather  than  of  the  network  of  commercial  relation- 
ships, and  they  thought  of  manufacture  as  something  begun  and  com- 
pleted before  shipment  began.  They  did  not  discuss  clearly  the  fart 
that  the  possibility  of  shipment  provided  stimulus  for  manufacture. 
Senator  Cummins,  for  instance,  answered  Taft,  not  in  terms  of  this 
fact,  but  by  saying,  "I  can  only  suggest  that  the  environment  in  which 
he  lived  and  moved  may  have  had  something  to  do  with  his  view 
respecting  the  power  of  Congress  to  enact  a  national  child-labor 
law."  " 

Judge  Cooley,  whom  Senator  Overman  called  "one  of  the  greatest 
lawyers  and  gieatest  text-writers  who  ever  lived  in  this  country,'*88 
was  quoted  again  and  again  as  saying  that  the  legislature  must  never 
pass  an  act  of  which  it  had  doubt  as  to  the  constitutionality.57  Senator 
Brandcgee  thought  it  unfair  to  the  Supreme  Court  to  vote  for 
tneasuics  of  doubtful  constitutionality  or  probable  unconstitution- 

55  Congressional  Rerord  12080  ff.  *Ibid.,  p.  12276.  M  Ibid.,  p.  12196. 

wScc  Thomas  M.  Cooley,  Principles  of  Constitutional  Law  in  the  United  States  (4th 
ed.,  1931),  pp.  198  100.  The  position  taken  was  essentially  that  taken  by  Taft  and  Rool 
in  connection  with  the  admission  of  Aiizona.  Sec  chapter  24. 
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ality.  The  Court  was  deprived  of  its  right  to  support  from  a  o> 
ordinate  branch  of  the  government  when  it  was  forced  to  pass  upon 
unconstitutional  legislation,  enacted  in  response  to  popular  clamor. 
When  the  courts  set  aside  such  a  measure,  "All  the  journals  of  the 
country,  the  magazine  writers  and  the  'uplifters,'  a  great  many  of 
whom  deal  in  language  and  not  in  brains,  who  know  nothing  about 
the  law,  but  are  very  versatile  with  epithets,  denounce  the  Supreme 
Court  and  say  it  is  time  to  haul  it  off  the  bench  and  have  referendums 
and  recalls  and  all  that  sort  of  thing."  * 

Senator  Cummins  scoffed  at  the  professions  of  reluctance  to  pass  this 
particular  measure  because  of  constitutional  scruples.  The  real  en- 
croachments upon  the  Constitution,  he  contended,  lay  in  the  exten- 
sion of  the  power  of  the  President  over  Congress.  "There  has  not 
been  a  single  important  measure  passed  by  the  Congress  of  the  United 
States  since  the  4th  day  of  March,  1913,  that  Congress  has  not  felt  his 
heavy  hand  upon  it."  It  was  generally  known,  he  said,  that  "the 
Chief  Executive  has  attempted,  through  every  influence  of  which  he 
is  possessed,  to  absorb  the  legislative  power  of  the  government  and  to 
exercise  it  in  connection  with  the  administrative  or  executive  power." 
By  comparison  he  had  no  sympathy  with  forebodings  about  the  consti- 
tutionality of  a  measure  to  curb  child  labor." 

The  act  was  passed  and  was  signed  on  September  1,  1916,  to  become 
effective  a  year  later.  Early  in  1918,  a  case  involving  its  constitution- 
ality came  up  to  the  Supreme  Court  from  the  cotton-mill  region  of 
western  North  Carolina.  By  a  vote  of  five  to  four  the  Supreme  Court 
decided,  in  Hammer  v.  Dagenhart,"  that  the  act  was  unconstitutional. 
Justice  Day,  speaking  for  the  Court,  followed  the  Taft  argument  that, 
in  the  cases  where  the  prohibition  of  interstate  commerce  had  been 
upheld,  the  purpose  was  to  prevent  the  transportation  from  accom- 
plishing harmful  results.  Here,  in  contrast,  the  goods  to  be  shipped 
were  harmless.11  As  for  the  need  for  uniform  rules  among  the  states, 
"the  commerce  clause  was  not  intended  to  give  to  Congress  a  general 
authority  to  equalize  such  conditions."  *"  The  act  attempted  to  regu- 
late conditions  of  manufacture,  which  were  under  the  control  of  the 
states  and  not  of  Congress." 

Justice  Holmes  wrote  a  vigorous  dissenting  opinion.     The  regula- 
rs Congressional  Record  12092-12093. 

"Ibid.,  p.  12276.  President  Wilson,  like  a  number  of  other  persons,  had  changed  hit 
mind  about   the   constitutionality  of  federal  child-labor  legislation.    For   his  earlier 
position  see  his  Constitutional  Government  in  the  United  States  (1908),  p.  179. 
*»247  U.S.  251  (1918).         "Ibid.,  pp.  271-272.         "Ibid.,  p.  273.         "Ibid.   p.  27v* 
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tion  of  interstate  commerce,  he  demonstrated,  could  be  carried  even 
to  tne  extent  of  prohibition.  As  for  interference  with  the  powers  of 
the  states,  "I  should  have  thought  that  the  most  conspicuous  decisions 
of  this  Court  had  made  it  clear  that  the  power  to  regulate  commerce 
and  other  constitutional  powers  could  not  be  cut  down  01  qualified  by 
the  fact  that  it  might  interfere  with  the  carrying  out  of  the  domestic 
policy  of  any  state/*  " 

The  five-to-four  decision  again  brought  sharp  criticism  of  the  Court. 
It  was  said  that  the  Department  of  Labor  was  flooded  immediately 
thereafter  with  inquiries  from  employers  as  to  whether  they  were  now 
free  to  employ  children  in  mines  and  factories.68  Congress  sought  some 
new  way  to  prevent  the  evil.  Various  expedients  were  suggested, 
such  as  prohibiting  shipment  of  child-made  goods  into  states  which 
prohibited  such  labor,  on  the  analogy  of  the  Webb-Kenyon  Act;  deny- 
ing the  use  of  the  mails  to  persons  and  concerns  employing  child 
labor;  prohibiting  child  labor,  under  the  war  powers,  for  the  period 
of  the  war;  placing  a  heavy  tax  on  child-made  products;  and  initiating 
a  constitutional  amendment  which  would  authorize  the  prohibition 
of  child  labor. 

The  decision  made  was  to  levy  a  tax  on  goods  knowingly  produced 
by  child  labor."  That  act  reached  the  Supreme  Court  in  1922,  when 
Taft  was  Chief  Justice.  Although  a  number  of  regulatory  tax 
measures  had  already  been  upheld  by  the  Court,  he  viewed  this 
measure  as  a  regulation  only,  and  not  as  a  tax.  "The  case  before  us," 
he  said,  "cannot  be  distinguished  from  that  of  Hammer  v.  Dagen- 
hart."  61  The  act  was  a  regulation  of  matters  which  were  solely  within 
the  province  of  the  state.  Congress,  giving  up  as  hopeless  the  regula- 
tion of  child  labor  without  constitutional  change,  proposed  to  the 
states  a  child-labor  amendment.68  The  process  of  ratification  proved 
extremely  slow,  and  in  1941  the  Supreme  Court  rendered  the  amend- 
ment superfluous  by  overruling  the  case  of  Hammer  v.  Dagenhart." 

INCOME  TAXES 

Another  element  in  the  New  Freedom  was  the  shifting  of  tax  bur- 
dens to  the  shoulders  of  those  most  able  to  pay.  The  Sixteenth 
Amendment,  authorizing  taxes  on  incomes  from  whatever  source  de- 

94  Ibid.,  p.  278.    Justices  McKenna,  Brandeis,  and  Clarke  concurred  in  this  dissent. 
•56  Congressional  Record  7692.  "40  Stat.  1057,  1138. 

w  Bailey  v.  Drexel  Furniture  Co.,  259  U.S.  20,  39  (1922).     Only  Justice  Clarke  dissented 
•MS  Stat.  670.  *  For  discussion  of  the  amendment,  see  chapter  29. 
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rived  and  without  apportionment  among  the  states,  became  a  part  of 
the  Constitution  in  1913,  At  the  special  session  of  that  year,  Con- 
gress enacted  a  measure  "to  reduce  tariff  duties  and  to  provide  rev- 
enue for  the  government,  and  ior  other  purposes."70  That  act  pro- 
vided for  a  graduated  income  tax  beginning  at  one  per  cent  on 
incomes  of  single  persons  above  three  thousand  dollars  and  of  married 
persons  above  four  thousand  dollars."  The  rates  were  increased  in 
subsequent  years,  so  that  the  income  tax  aided  greatly  in  carrying  the 
financial  burdens  of  the  war  period. 

The  constitutionality  of  the  act  was  attacked  on  various  grounds, 
among  them  being  the  contention  that  the  amendment  dealt  only 
with  taxes  on  "incomes  from  whatever  source  derived,"  a  term  said  not 
to  describe  the  present  law,  which  taxed  some  incomes  but  not  others. 
In  Brushaber  v.  Union  Pacific  Railroad  Company"  the  Supreme 
Court  unanimously  upheld  the  act." 

TAXING  SALARIES  OF  FEDERAL  JUDGES 

In  1920,  the  Court  passed  upon  the  constitutionality  of  an  income 
lax  on  the  salaries  of  federal  judges.  Article  III,  Section  1,  of  the 
Constitution  provided  that  the  compensation  of  federal  judges  should 
not  be  diminished  during  their  continuance  in  office.  Speaking  for 
the  Court  in  Evans  v.  Gore/'  Justice  Van  Devanter  quoted  and  cited 
widely  to  show  the  need  for  strict  independence  in  the  judiciary.  He 
concluded  that  a  tax  on  the  salary  of  a  judge,  even  though  non- 
discriminatory,  was  a  diminution  of  his  salary,  and  therefore  uncon- 
stitutional. He  denied  that  the  Sixteenth  Amendment  authorized 
the  tax.  Citing  other  cases  decided  since  the  amendment  had  become 
effective,  he  declared  that  it  did  not  extend  the  taxing  power  to  sub- 
jects not  taxable  before.  Incomes  "from  whatever  source  derived*' 
did  not  mean  incomes  from  any  and  all  sources.  The  language  was 
intended  merely  to  prevent  consideration  of  the  source  of  the  income 
in  deciding  whether  or  not  a  tax  should  be  classified  as  a  direct  tax. 

n  38  Stat.  114.  nlbid.t  p.  166.  "240  U.S   1    (1916). 

7*For  judicial  interpretation  of  "income"  see  Towne  v.  Eisner,  245  U.S.  189  (1918), 
and  Eisner  v.  Macomber,  252  U.S.  189  (1920).  For  discussion  of  the  latter  case  sec 
Thomas  Reed  Powell,  "Stock  Dividends,  Direct  Taxes,  and  the  Sixteenth  Amendment," 
Columbia  Law  Review,  XX  (May,  1920),  536.  The  issues  involved  in  taxing  coipo- 
raiion  surpluses  and  undivided  profits  are  exceedingly  complex,  involving  as  they  do  a 
weakening  of  the  profit  motive  and  a  possible  cessation  of  business  on  which  the  pros- 
perity of  the  country  and  the  revenues  of  the  government  depend.  See.  for  example, 
the  corporate  surplus  taxes  levied  during  the  Franklin  D.  Roosevelt  administration. 

M25S  U.S.  245    (1920). 
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Alluding  to  the  fears  of  Governor  Hughes  in  1910  that  the  amend- 
ment would  extend  the  taxing  power  to  new  sources,  specifically  to 
income  from  state  and  municipal  bonds,  he  referred  to  statements  of 
persons  who  declared  that  such  was  not  the  purpose  of  the  amend- 
ment.7* 

Justice  Holmes  dissented,  with  Justice  Brandcis  concurring.  He 
thought  that  "To  require  a  man  to  pay  the  taxes  that  all  other  men 
have  to  pay  cannot  possibly  be  made  an  instrument  to  attack  his  inde- 
pendence as  a  judge," w  Furthermore,  he  thought  the  Sixteenth 
Amendment  covered  the  case.  "I  do  not  see  how  judges  can  claim 
an  abatement  of  their  income  tax  on  the  ground  that  an  item  in  their 
gross  income  is  salary,  when  the  power  is  given  expressly  to  tax  in- 
comes from  whatever  source  derived."  n  Nearly  twenty  years  later  the 
Court  accepted  the  Holmes  argument  that  such  a  tax  was  not  an  un- 
constitutional diminution  of  the  salary  of  a  federal  judge.  The  deci- 
sion turned  on  the  interpretation  of  the  original  clause  in  the  Consti- 
tution, however,  and  did  not  involve  the  Sixteenth  Amendment/* 

APPOINTMENTS  TO  THE  SUPREME  COURT 

The  criticism  of  the  judiciary  of  the  country  as  a  barrier  to  social 
progress,  which  had  been  personalized  and  imbued  with  political 
emotion  by  Theodore  Roosevelt  and  others  during  the  period  of  the 
Taft  administration,  carried  over  into  the  Wilson  administration  as 
well.1*  Roosevelt  and  other  writers  continued  their  criticisms  of  the 
judiciary  after  the  election  of  1912,  while  more  conservative  spokes- 
men came  to  its  defense.  Like  most  argumentative  discussions  ot  the 
position  of  the  courts  in  society,  the  controversy  damaged  the  halo 
with  which  the  judiciary  had  been  endowed  and  emphasized  the 
human  character  of  the  institution.80  In  1912,  Gustavus  Myers  shocked 
conventional  admirers  of  the  Supreme  Court  by  the  publication  of  a 

'•These  statements  are  not  inch  as  to  carry  conviction  that  Congress  or  the  people 
gave  much  thought  to  the  matter,  one  way  or  another.  See  chaptei  21. 

W253  U.S.  265. 

77  Ibid.,  p.  267. 

"O'Malley  v.  Woodrough,  307  U.S.  277   (1939). 

"For  citation  and  discussion  of  some  of  the  important  criticisms  of  judicial  review  in 
that  peiiod  see  Charles  A.  Beard,  The  Supreme  Court  and  the  Constitution  (1912),  pp. 
1  if. 

*For  a  collection  and  somewhat  biased  interpretation  of  materials  published  see  the 
report  of  a  New  York  Bar  Association  committee  "upon  the  duty  of  the  couits  (o  refuse 
to  execute  statutes  in  contravention  of  the  fundamental  law,"  Senate  Doc.  No.  941,  63d 
Cong.,  3d  scs*. 
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socialist  history  of  that  institution,*1  picturing  it  as  the  staunch  de- 
fender of  the  interests  of  leading  capitalists.  Charles  A.  Beard  pub- 
lished in  1913  a  hook  entitled  An  Economic  Interpretation  of  the 
Constitution  of  the  United  States.  His  thesis,  resembling  that  of  the 
tenth  article  of  The  Federalist,  was  that  at  the  time  of  the  adoption 
of  the  Constitution  a  number  of  important  economic  interests  existed 
in  the  country,  such  as  real  property,  shipping,  slaves,  currency,  and 
so  on,  and  that,  to  preserve  order  and  protect  property,  representatives 
of  the  vai  ied  property  interests  met  and  adopted  a  Constitution  under 
which  the  federal  government  was  established. 

The  discussion  brought  to  the  fore  the  fact  that  problems  of  consti- 
tutionality were  not  merely  problems  of  law,  but  of  economics  and 
politics  as  well.  It  concentrated  attention  upon  judicial  personnel, 
which  was  regarded  more  and  more  as  composed  of  statesmen,  good  or 
bad,  rather  than,  as  Senator  Sutherland  would  have  it,"  passive  mouth- 
pieces of  the  law.  Critics  of  judicial  appointments,  as  well  as  the 
officials  making  them,  began  to  stress  more  heavily  the  economic  and 
social  views  of  appointees. 

In  lectures  published  in  1908,  before  this  particular  period  of  con- 
troversy had  begun,  Woodrow  Wilson  praised  the  judiciary  of  the 
United  States,  including  the  practice  of  judicial  review.  He  thought 
that  in  the  main  the  choice  of  personnel  had  been  well  made.  True, 
he  said,  "Every  government  is  a  government  of  men,  not  of  laws,  and 
of  course  the  courts  of  the  United  States  are  no  wiser  or  better  than 
the  judges  who  constitute  them."  *  He  expected  judges  to  participate 
in  the  adaptation  of  law  to  new  conditions.  He  seemed  as  much  con- 
cerned lest  they  go  too  fast  as  that  they  might  not  move  rapidly 
enough  in  making  adjustments. 

What  we  should  ask  of  our  judges  is  that  they  prove  themselves 
•uch  men  as  can  discriminate  between  the  opinion  of  the  moment 
and  the  opinion  of  the  age,  between  the  opinion  which  springs,  a 
legitimate  essence,  from  the  enlightened  judgment  of  men  of  thought 
and  good  conscience,  and  the  opinion  of  desire,  of  self-interest,  of 
impulse  and  impatience.** 

Wilson's  first  opportunity  to  make  an  appointment  to  the  Supreme 
Court  came  with  the  death  of  Justice  Lurton  in  the  summer  of  1914. 
There  is  little  evidence  to  show  why  he  filled  the  position  by  moving 

"Gustavus  Myers,  History  of  the  Supreme  Court  (1912).  "See  chapter  24. 

*  Wilson,  Constitutional  Government  in  the  United  States  (1908),  p.  165. 
*lbid.,  p.  172. 
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his  Attorney  General,  James  Clark  McReynolds,  to  the  Supreme 
Court.  McReynolds  held  few  of  the  tenets  of  Wilson  liberalism  and 
immediately,  and  consistently  thereafter,  aligned  himself  with  the 
most  conservative  element  on  the  Court.  Wilson  said  later  that  the 
appointment  had  been  a  great  mistake." 

He  weighed  his  second  appointment  more  carefully.  The  oppor- 
tunity came  with  the  death  of  Justice  Lamar,  in  January,  1916.  He 
nominated  Louis  D.  Brandeis,  and  secured  confirmation  of  the  ap- 
pointment, though  only  after  one  of  the  hardest  struggles  that  ever 
took  place  over  the  filling  of  such  a  position. 

Brandeis  was  born  in  Louisville  in  1856,  the  son  of  a  Jewish  manu- 
facturer of  Prague  who  had  come  to  the  United  States  at  the  time  of 
the  revolution  of  1848.  He  worked  his  way  through  Harvard  Law 
School,  and  graduated  with  first  honors,  when  the  authorities  sus- 
pended the  age  rule  to  allow  him  to  graduate  at  the  age  of  twenty 
By  the  time  he  was  thirty  he  had  a  large  and  prosperous  law  practice 
in  Boston,  and  was  an  intimate  associate  of  the  wealthy  and  cultured 
element  in  Boston  society,  and  was  well  on  the  way  to  becoming  a 
wealthy  man  himself. 

Unlike  his  associates  and  his  prosperous  clients,  however,  he  con* 
cerned  himself  with  various  movements  in  the  public  interest.  He 
worked  out  and  secured  the  establishment  of  a  system  of  savings-bank 
insurance  for  people  of  low  incomes;  he  interfered  with  the  plans  of 
public-utility  magnates  for  acquiring  wealth  at  the  expense  of  the 
public;  he  fought  railroad  monopolies;  he  criticized  the  inefficiencies 
of  big  business;  he  gave  his  support  to  the  passage  of  anti-trust  legisla- 
tion, and  in  other  ways  made  himself  obnoxious  to  conservative  in- 
terests. On  this  aspect  of  his  career,  he  was  quoted  as  saying  in  1915 
that  as  a  result  of  it:  "If  my  wife  had  social  ambitions,  or  if  I  wanted 
to  join  a  club,  or  if  I  needed  to  borrow  money  at  the  bank,  or  if  I 
should  run  for  office,  they  would  get  me.  Fortunately,  we  don't  care 
for  society;  I  am  already  a  member  of  the  clubs  I  like,  I  seem  to  be 
able  to  earn  more  money  than  I  need,  and  I  shall  never  seek  public 
office."  w 

Both  before  and  after  becoming  President,  Wilson  sought  the  coun- 
sel of  Brandeis  on  trust  legislation,  currency,  and  labor  problems.  He 
wanted  him  for  Attorney  General,  but  found  the  opposition  too 

•Baker,  op.  cit.t  VI    (1937).  113. 

"Hamilton   HoU,  "Juit   the    Man   lor  Judge/'  Independent,  LXXXV    (February  7 
1916),  p.  185. 
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great."  He  may  well  have  considered  him  for  the  first  Supreme  Court 
appointment,  with  the  same  result.  When  the  opportunity  came  for 
a  second  appointment,  he  sent  the  nomination  to  Congress. 

The  Brandeis  prediction,  that  "they  would  get  me"  if  he  sought 
public  office,  proved  to  have  foundation.  A  flood  of  propaganda 
began  with  a  protest  from  sixty-one  prominent  persons,  many  of  them 
leading  lawyers  and  citizens  of  Boston  and  vicinity,  urging  that  Bran- 
deis did  not  have  the  confidence  of  the  bar  or  the  public  and  that  he 
was  not  fit  for  the  position.8"  Critics  submitted  petitions,  letters,  and 
personal  testimony  to  the  subcommittee  of  the  Senate  committee  on 
the  judiciary  having  the  nomination  in  charge.  They  accused  Bran- 
deis of  mismanaging  the  affairs  of  clients  and  of  damaging  the  in- 
terests of  former  clients  through  activities  which  he  claimed  to  be  in 
the  public  interest.  Trickery  of  various  sorts  was  charged  or  implied. 
Fundamentally,  the  opposition  boiled  down  to  the  charge  that  he  was 
guilty  of  unprofessional  conduct,  and  that,  being  an  advocate  in  social 
causes  and  a  crusader,  he  lacked  judicial  temperament. 

After  the  specific  accusations  of  misconduct  failed  to  stand  up 
under  examination,  the  committee  received  a  communication  from 
six  former  presidents  of  the  American  Bar  Association,  William 
Howard  Talt,  Elihu  Root,  Joseph  H.  Choate,  Simeon  E.  Baldwin, 
Francis  Rawle,  and  Moorfield  Storey,  saying  that  in  their  opinion 
Brandeis  was  "not  a  fit  person  to  be  a  member  oi  the  Supreme  Court 
of  the  United  States."  *  According  to  the  New  York  World,  this  corii- 
•aunication  was  "assumed  to  set  forth  with  unmistakable  clarity  the 
opposition  to  him  among  nearly  all  of  the  judges  on  the  Supreme 
Court  bench."  * 

Too  rarely  a  note  of  judicious  consideration  crept  into  the  proceed- 
ings. Roscoe  Pound,  of  Harvard  Law  School,  wrote  that  it  seemed 
to  him  that  the  friends  of  Brandeis  made  a  mistake  in  urging  as  his 
chief  qualifications  his  views  upon  social  questions  and  his  services  in 
the  public  interest.  Important  as  these  matters  were,  he  did  not 
think  they  lay  immediately  in  the  direction  of  qualification  for  the 
bench.  What  was  not  so  generally  known,  he  said,  "is  that  Mr. 
Brandeis  is  in  very  truth  a  very  great  lawyer.  ...  So  far  as  sheer  legal 

87  Baker  op.  cit.,  Ill  (1931),  398;  IV  (1931),  163,  357-358,  366;  VI   (1937),  113-114. 

**  Nomination  of  Louis  D.  Brandeis,  Hearings,  Senate  Committee  on  the  Judiciary, 
Senate  Doc.  No.  409,  64th  Cong.,  1st  sess.,  I,  319. 

*lbid.,  p.  1226. 

*"  New  York  World,  March  15,  1916  One  of  the  senators  opposing  tonfnmation  was 
George  Suthciland.  later  to  be  one  oi  Uiandeis's  colleagues  on  the  Supreme  Court 
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ability  is  concerned,  he  will  rank  with  the  best  who  have  sat  upon  the 
bench  of  the  Supreme  Court."  w 

Considerations  of  sheer  legal  ability,  however,  though  brought 
forth  on  other  occasions,  evidently  had  little  to  do  with  either  support 
or  opposition  or  with  the  confirmation  which  finally  took  place.  The 
President  used  so  much  pressure  in  support  of  the  nomination  that  it 
was  confirmed,  approximately  by  a  party  vote. 

The  appointment  placed  on  the  bench  a  man  who  was  at  once  a 
brilliant  lawyer  and  a  brilliant  and  adroit  liberal.  In  spite  of  many 
differences  between  them,  he  quickly  took  his  place  beside  justice 
Holmes,  whose  dissents  against  the  use  of  the  Constitution  to  block 
social  legislation  were  slowly  making  themselves  felt.  The  two 
friends  became  great  educators  in  the  adaptation  of  law  to  the  con- 
ditions of  the  times. 

Early  in  1916,  Justice  Hughes  began  to  be  considered  seriously  as 
the  Republican  presidential  candidate.  Largely  from  Democratic 
sources,  he  was  criticized  for  not  terminating  the  movement  on  his 
behalf,  on  the  ground  that  the  Supreme  Court  should  not  be  dragged 
into  politics.  He  was  compared  to  Justice  McLean,  who  before  the 
Civil  War  had  been  a  perennial  candidate  for  the  presidency.  One 
congressman,  arguing  that  no  member  of  the  Court  should  ever  be 
nominated  for  the  presidency,  remarked  as  follows:  "Suppose  four 
years  hence  an  agitation  is  started  to  nominate  Justice  Louis  D. 
Brandeis.  Does  anyone  doubt,  even  though  he  keep  his  mouth 
closed,  the  'spasms'  into  which  certain  interest-serving  publications 
would  be  thrown  by  the  very  suggestion  of  his  nomination?"  M 

Hughes  resigned  from  the  Court  immediately  after  his  nomination, 
leaving  another  vacancy  to  be  filled  by  President  Wilson.  The  Presi- 
dent chose  John  H.  Clarke,  of  Ohio,  because,  as  he  expiessed  it, 
Clarke  could  be  depended  upon  for  a  liberal  and  enlightened  inter 
pretation  of  the  law.*1  Wilson  had  appointed  Clarke  as  a  federal  dis- 
trict judge  two  years  earlier,  so  that,  like  all  but  one  of  the  Taft  ap- 
pointees, but  unlike  McReynolds  and  Brandeis,  he  had  judu  kil  expe- 
rience before  going  to  the  Supreme  Court.  This  fact  helped  to  make 
him  acceptable  to  the  bar.  The  New  York  Times  rernaiked  cau- 
tiously that  Clarke  was  known  as  a  progressive  Democrat,  and  that, 
although  his  progressivism  was  perhaps  not  greatly  to  be  feared,  it 
would  be  likely  to  be  received  with  some  misgivings  by  the  conserva- 

"Hearings,  op.  cit.,  II,  251.  "53  Congressional  Record  9357. 

M  Baker,  op.  cit.,  VI   (1937),  116. 
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tive  part  of  the  public,  coming  so  soon  after  the  Brandeis  appoint- 
ment.** The  nomination  was  confirmed  with  but  little  opposition. 
On  most  social  issues  during  the  six  years  he  served  on  the  Court, 
Clarke  stood  with  Holmes  and  Brandeis,  in  sharp  contrast  with 
McReynolds,  with  whom  he  found  nothing  in  common. 

"New  York  Times,  July  15,  191«. 


CHAPTER  26 


THE  NATION  AT  WAR 


THE  CONFLICT  originally  known  as  the  World  War,  which  because  of 
its  successor  is  being  icnamed  the  First  World  War,  or  World  War  I, 
developed  new  possibilities  for  the  extension  of  federal  power  with- 
out conflict  with  the  Constitution.  Military  operations  provided  the 
focal  point  of  activity,  but  control  extended  tar  into  the  economic, 
civic,  and  personal  affairs  of  the  people.  In  varying  degrees  the  gov- 
ernment regimented  industries  necessary  to  the  conduct  of  the  war. 
It  fixed  many  prices.  It  handled  labor  with  diplomacy,  but  resorted 
to  indirect  coercion.  It  sharply  curtailed  civil  liber  ties.  It  launched, 
with  government  capital  and  under  government  management,  enter- 
prises necessary  for  the  conduct  of  the  war.  It  created  new  agencies 
in  the  form  of  government  corporations  and  regulatory  and  man- 
agerial commissions  and  greatly  expanded  established  agencies.  It 
took  up  boldly,  for  the  first  time,  the  molding  of  public  opinion  as  a 
function  of  government.  The  experience  of  the  First  World  War  was 
like  that  of  the  Civil-War  period  in  that  controls  first  exercised  for 
war  purposes  were  continued  or  later  revived  and  justified  under 
peacetime  constitutional  powers. 

The  broad  expansion  of  governmental  activity  during  the  war  and 
the  accompanying  regimentation  of  people  and  property  were  en*  our- 
aged  by  popular  enthusiasm  for  winning  the  war,  which  was  in  part 
stimulated  externally  and  in  part  created  by  the  government  itself. 
In  their  zeal  for  victory,  people  tended  to  forget  their  traditional 
belief  in  a  minimum  of  government.  They  accepted  tolerantly  the 
edicts  of  administrators  under  circumstances  that  would  have  pro- 
voked revolt  but  for  the  unifying  sentiment  as  to  the  war.  If  it  is  too 
much  to  say  that  the  absolutist  character  of  military  institutions  pene- 
trated and  colored  civil  government  wherever  the  conduct  ol  the  war 
was  involved,  it  is  at  least  true  that  the  distinction  between  civil  and 
military  authority  became  temporarily  less  sharp  and  less  significant 
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To  some  extent,  perhaps,  the  tendency  to  let  down  the  barrier 
between  civil  and  military  government  was  due  to  change  in  the  mili- 
tary establishment  through  the  infusion  of  non-professional  per- 
sonnel. The  United  States  had  never  maintained  a  large  standing 
army.  The  traditions  of  the  country  had  opposed  the  maintenance 
of  a  military  force  greater  than  the  minimum  needed  for  protection 
and  the  preservation  of  order.  To  prevent  the  concentration  of  too 
much  military  power  in  one  organization,  a  substantial  share  of  the 
funds  expended  on  military  training  had  been  appropriated,  not  to 
the  standing  army,  but  to  the  National  Guard,  which  consisted  of  the 
militia  of  the  several  states,  and  remained  under  state  control  until 
called  into  the  federal  service  in  time  of  emergency. 

Because  of  the  inadequacy  of  the  trained  military  forces  for  hand- 
ling a  major  war,  thcretore,  the  professional  soldiery  was  virtually 
submerged  by  the  civilian  population  drafted  into  the  army.  To  the 
masses  of  the  people  the  army  lost  its  character  as  an  alien  body  within 
an  area  rightfully  ruled  by  civil  government;  and  it  became  an  aggre- 
gation of  the  boys  from  home,  organized  to  "avenge  the  rape  of 
Belgium,"  "defeat  the  Huns,"  and  "hang  the  Kaiser.'*  In  fact,  while 
the  men  put  into  uniform  learned  military  tactics,  they  never  devel- 
oped any  love  of  military  rule.  Essentially  they  were  civilians.  This 
fact  may  have  made  possible  a  cross-filtration  of  ideas  and  tactics  be- 
tween the  wartime  military  and  civil  establishments  that  would  not 
have  been  possible  under  other  circumstances. 

There  is  another  and  perhaps  more  important  explanation  of  the 
change  in  the  organization  and  activities  of  the  government  during 
the  war.  Under  normal  conditions  the  federal  government,  like  the 
state  governments,  had  been  chiefly  a  policing  and  facilitating  agency. 
Apart  from  the  preservation  of  order  externally  and  among  the  states, 
its  function  had  been  the  promotion  of  private  enterprise  in  com- 
merce, industry,  and  agriculture.  The  government  existed  for  the 
service  of  the  individual  citizens. 

In  time  of  war,  however,  the  situation  was  strikingly  different.  The 
task  of  overwhelming  importance  to  the  government  and  to  the 
people  was  that  of  winning  the  war  completely  and  in  the  shortest 
possible  time.  In  theory,  and  to  a  large  extent  in  practice,  all  the 
national  resources  of  wealth  and  man-power  were  dedicated  to  that 
end.  It  was  to  be  achieved  finally,  not  through  private  enterprise, 
but  through  governmental  activity.  The  government  ceased  to  be 
merely  a  policeman  and  became  an  entrepreneur,  a  business  manager 
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for  the  nation,  with  all  the  national  resources  at  its  command  fot  th« 
production  of  victory.  The  individual,  even  when  not  engaged  in 
military  operations,  lost  much  of  his  peacetime  civilian  status.  It 
ceased  to  be  true  that  the  government  existed  merely  for  his  service. 
His  service  belonged  to  the  government  as  well,  even  if  it  cost  him 
inconvenience,  his  property,  or  his  life.  The  government  never  be- 
came what  in  terms  of  European  experience  is  called  totalitarian,  but 
it  moved  a  long  way  in  that  direction. 

THE  UNITED  STATES  ENTERS  THE  WAR 

When  Woodrow  Wilson  first  became  President  of  the  United 
States,  his  principal  interest  was  in  the  internal  affairs  of  the  country. 
Unsettled  conditions  in  Mexico,  however,  quickly  embroiled  him  in 
problems  of  foreign  relations.  The  beginning  of  the  war  in  Europe 
gave  rise  to  a  new  series  of  critical  problems  in  the  foreign  field,  even 
though  the  initial  policy  of  the  government  was  the  maintenance  of 
strict  neutrality.  As  always,  the  solution  of  problems  of  foreign  rela- 
tions was  the  peculiar  task  of  the  President.  Since  he  was  by  temper- 
ament a  strong  leader  in  whatever  field  he  acted,  it  is  not  surprising 
that  his  is  the  dominant  personality  in  the  story  of  American  relation 
to  and  participation  in  the  war. 

To  general  American  history  rather  than  to  constitutional  history 
belongs  the  account  of  various  prewar  events  such  as  the  following: 
original  aloofness  from  the  war;  expansion  of  foreign  trade  with, 
and  foreign  loans  to,  the  Allies;  spreading  of  war  propaganda;  peace 
efforts  and  the  re-election  of  the  President  who  had  "kept  us  out  of 
war";  frightfulness  at  sea;  and  transition  to  the  armed  neutrality 
which  preceded  entry  into  the  war.  In  the  midst  of  these  events  came 
the  enactment  of  two  important  measures  under  pressure  from  the 
President.  Of  these  the  first  was  the  National  Defense  Act  *  of  1916, 
which  reorganized  and  enlarged  the  military  establishment.  The 
second  was  the  Shipping  Act"  of  1916,  which  set  up  a  United  States 
Shipping  Board  to  aid  in  creating  a  naval  auxiliary  and  a  merchant 
marine  and  to  regulate  marine  commerce. 

Perhaps  the  constitutional  story  may  be  said  to  begin  with  the 
request  made  by  the  President  to  Congress  on  February  26,  1917,  for 
authority  to  supply  merchant  ships  with  defensive  arms  so  that  they 
might  defend  themselves  against  submarine  attacks.  He  said: 

No  doubt  I  already  possess  that  authority  without  special  warrant 
of  law  by  the  plain  implication  of  my  constitutional  duties  and 
1  39  Sut.  166.  *  39  Stat.  728. 
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powers;  but  I  prefer,  in  the  present  circumstances,  not  to  act  upon 
general  implication.  I  wish  to  feel  that  the  authority  and  the  power 
of  the  Congress  are  behind  me  in  whatever  it  may  become  necessary 
for  me  to  do.1 

Moved  by  popular  resentment  at  the  Zimmermann  note,  which  re- 
vealed a  German  attempt  to  provoke  a  war  between  the  United  States 
and  Mexico,  the  House  of  Representatives  passed  the  President's  bill 
by  an  overwhelming  majority.  In  the  Senate,  however,  a  small  group 
of  men  was  opposed  to  any  step  that  might  involve  the  United  States 
in  war  and  thought  that  a  special  session  of  Congress  should  be  called 
to  keep  watch  over  the  situation.  Under  the  leadership  of  Senators 
La  Follette  and  Norris,  a  filibuster  was  organized  to  prevent  the 
passage  of  the  bill  to  arm  merchant  ships  before  the  date  of  adjourn- 
ment of  the  regular  session  on  March  4.  The  filibuster  succeeded. 
Seventy-five  senators  signed  a  manifesto  saying  they  favored  the  bill, 
but  were  prevented  by  a  small  minority  from  expressing  their  support. 

On  March  4,  the  President  issued  a  statement  making  a  bitter  attack 
on  the  "little  group  of  eleven  Senators."  "A  little  group  of  willful 
men,"  he  said  wrathfully,  "representing  no  opinion  but  their  own, 
have  rendered  the  great  government  of  the  United  States  helpless  and 
contemptible."  He  saw  but  one  remedy,  a  change  in  the  rules  of  the 
Senate  which  would  terminate  the  unlimited  right  of  debate.4 

The  language  was  that  of  a  President  thwarted  by  a  small  minority 
in  Congress  who  refused  to  accept  the  Executive  as  the  principal 
leader  in  national  policy.  It  was  also  the  language  of  the  author  of 
Congressional  Government  driving  home  his  conception  of:  the  ineffi- 
ciency of  poorly  co-ordinated  legislative  action  in  contrast  with  the 
efficiency  of  control  by  a  responsible  executive.  The  attack  upon  the 
rules  of  the  Senate  was  daring,  but  in  this  case  he  was  able  to  amass 
the  sentiment  of  the  country  back  of  him,  a  sentiment  further  in- 
flamed by  the  discovery  that  Germany  had  proposed  to  embroil  us  in 
war  with  a  neighbor  in  our  own  hemisphere. 

Along  with  the  President's  statement,  a  White-House  comment  was 
issued  to  the  effect  that  the  situation  had  become  more  serious  because 
of  the  discovery  of  an  old  statute  which  seemed  to  withhold  from  the 
President  the  power  to  arm  merchant  ships.*  George  W.  Wickersham 
remarked,  "The  ill-considered  and  unpatriotic  act  of  the  small  group 
of  senators  in  having  prevented  the  passage  of  the  bill  giving  the 

•Messages  and  Papers  of  the  Presidents,  XVII,  8211. 

4/6fU,  pp.  8217-8218.  'New  York  Times,  Match  6,  1917, 
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President  power  to  arm  merchant  ships  has  had  as  its  immediate  con 
sequence  the  probable  destruction  of  the  last  real  deliberative  assem 
bly  in  our  government/'  * 

As  a  result  of  public  and  private  pressure,  the  Senate,  on  March  8, 
1917,  adopted  a  mild  closure  rule.  The  rule  was  intended  to  prevent 
the  defeat  of  a  bill  by  a  very  few  senators  unless  the  bill  were  pre- 
sented very  near  the  end  of  the  session.  It  did  not  constitute  a  real 
limitation  on  freedom  of  debate,  such  as  was  feared.1  In  the  mean- 
time the  President's  advisers  decided  that  he  had  the  authority  to  arm 
merchant  ships  without  further  action  by  Congress.  Initial  steps  to 
that  end  were  taken,  but  the  program  of  armed  neutrality  was  quickly 
lost  in  a  war  program.  On  April  2,  after  further  depredations  on 
American  shipping  by  German  submarines,  President  Wilson  ap- 
peared before  a  special  session  of  Congress  to  ask  formal  recognition 
of  the  existence  of  a  state  of  war  with  the  imperial  German  govern- 
ment. Admitting  defeat,  the  small  group  of  dissenting  senators  made 
no  serious  attempt  to  postpone  action  by  futile  debate.  On  April  6, 
ignoring  such  protests  as  that  ot  Senator  Noiris  that  "We  are  going 
into  war  upon  the  command  of  gold,"  and  "I  feel  that  we  are  about 
to  put  the  dollar  sign  upon  the  American  flag/'  Congress  voted  a 
declaration  of  war.* 

CONSCRIPTION 

The  character  of  the  war  as  a  grim,  businesslike,  national  enter 
prise  was  quickly  revealed  by  plans  of  the  government  to  raise  it" 
armed  forces  largely  by  conscription  rather  than  by  calling  for  volun 
teers.  Conscription  had  been  used  in  the  Civil  War  only  after  the 
volunteer  system  proved  inadequate.  The  belief  prevailed  widely 
that  conscripts  were  cowardly  or  at  least  lacked  the  enthusiasm  neces- 
sary for  successful  combat.  It  was  argued  that  brave  and  patriotic 
men  should  be  allowed  to  demonstrate  their  bravery  and  patriotism 
through  volunteering  and  ought  not  to  be  herded  together  ignomini- 
ously  with  men  who  fought  only  under  compulsion.  But  experience 
abroad  taught  otherwise.  England  had  entered  the  war  with  a  volun- 
teer system,  and  had  quickly  lost  at  the  front  thousands  of  courageous 
youths  who  ought  to  have  been  reserved  for  both  military  and  indus- 

6  George  W.  Wickersham.  letter  of  March  5,  1917,  New  York  Times,  March  6.  1917. 

T  For  discussion  see  George  H.  Hayncs,  The  Senate  of  the  United  States  (2  vols.,  1938), 
I.  402  ft. 

•For  the  President's  speech  see  55  Congressional  Record  102-104;  for  Norris's  remark! 
ice  ibid.,  p.  214. 
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trial  leadership.  Ultimate  resort  to  conscription  had  been  necessar) 
after  a  costly  lesson.  With  an  eye  on  the  experience  of  the  Allies, 
the  United  States  War  Department,  before  the  declaration  of  war,  had 
prepared  plans  tor  the  systematic  selection  and  training  of  men  from 
the  entire  population  and  with  a  minimum  of  disturbance  to  neces- 
sary internal  enterprise.  In  his  war  message  the  President  advocated 
resort  to  conscription.  With  difficulty  and  after  a  long  period  of  con- 
gressional debate,  he  succeeded  in  getting  the  desired  legislation, 

Many  government  officials  were  uneasy  as  to  whether  the  mass  of 
eligible  men  would  register  for  draft  purposes.  The  strategy  of  the 
Secretary  of  War  was  to  have  registration  day  made  a  day  ot  festivity 
and  celebration.  The  Attorney  General,  on  the  other  hand,  let  it  be 
known  that  all  violations  of  law  would  be  punished.  Although  some 
agitators  had  to  be  taken  into  custody,  the  draft  machinery  worked 
with  more  smoothness  than  might  have  been  expected.  There  was 
little  disturbance  of  the  peace,  and  there  were  no  draft  riots  such  as 
those  which  took  place  during  the  Civil  War. 

The  constitutional  power  of  the  federal  government  to  raise  an 
army  by  conscription  had  never  been  passed  upon  by  the  Supreme 
Court.  Some  doubt  existed  on  the  subject,  although  not  in  the  same 
degree  as  during  the  Civil  War.  On  July  10,  1917,  a  United  States 
district  court  in  Michigan  held  that  the  power  to  draft  or  conscript  an 
army  was  a  necessary  incident  to  the  constitutional  power  to  raise  an 
army/  On  August  20,  1917,  a  United  States  district  court  in  Georgia 
upheld  the  Conscription  Act,  denied  that  conscription  fell  within  the 
meaning  of  "involuntary  servitude"  as  used  in  the  Thirteenth  Amend- 
ment, and  held  that  the  power  of  Congress  extended  to  raising  an 
army  to  be  used  abroad.10  The  opinion  was  given  wide  publicity 
through  the  ordinary  press  and  through  the  Official  Bulletin,  the  pub- 
licity and  propaganda  magazine  of  the  government.  In  a  speech  on 
"War  Powers  Under  the  Constitution,"  delivered  before  the  Ameri- 
can Bar  Association  on  September  5,  1917,  Charles  E.  Hughes,  a 
former  associate  justice  of  the  Supreme  Court  and  Republican  candi- 
date for  the  presidency  the  preceding  year,  maintained  that  the 
powers  being  exerted  in  the  emergency  were  constitutional,  including 
that  of  conscription.  The  Bar  Association  voted  to  distribute  the 
opinion  widely  throughout  the  country." 

•United  States  v.  Sugar,  243  Fed.  423    (1917).     For  the  action  of  the  United  State* 
circuit  court  of  appeals  in  the  case  see  252  Fed.  74,  79  (1919). 
"Story  v.  Perkins,  243  Fed.  997    (1917). 

York  Times.  September  6.  1917;  September  7, 
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A  long  list  of  cases,  involving  persons  who  had  sought  to  avoid  the 
draft  or  had  conspired  to  persuade  others  to  avoid  the  draft,  came  up 
from  lower  federal  courts  for  argument  in  the  Supreme  Court  in 
December,  1917.1*  It  was  a  significant  fact  that  all  the  cases  had  been 
decided  for  the  government.  A  clue  to  the  attitude  of  the  Supreme 
Court  was  found  in  the  fact  that  Chief  Justice  White  reprimanded 
counsel  in  one  of  the  cases  when  he  remarked  that  the  Conscription 
Act  required  men  to  take  part  in  a  war  which  had  never  received  the 
approval  of  the  people.  "I  don't  think  your  statement  has  anything 
to  do  with  the  legal  arguments,"  said  the  Chief  Justice  sharply,  "and 
should  not  have  been  said  to  this  Court.  It  is  a  very  unpatriotic 
statement  to  make/'  M 

In  an  omnibus  opinion  in  what  came  to  be  known  as  the  Selective 
Draft  Law  Cases,  Chief  Justice  White,  for  a  unanimous  Court,  held 
that  the  power  of  conscription  was  included  in  the  constitutional 
power  to  raise  armies.14  The  power  was  not  limited,  said  the  Court, 
by  the  fact  that  other  powers  of  Congress  over  state  militia  were  nar- 
rower in  scope  than  powers  over  the  regular  army.  Furthermore,  in 
reply  to  contentions  of  counsel,  the  Court  held  that  the  statute  did  not 
unconstitutionally  delegate  power  to  state  officials  or  unconstitution- 
ally vest  legislative  powers  or  judicial  discretion  in  administrative 
officers.  The  exemption  of  certain  persons  on  religious  grounds  did 
not  violate  the  constitutional  provision  prohibiting  the  establishment 
of  a  religion.  Compulsory  service  in  the  army  was  not  "involuntary 
servitude"  within  the  meaning  of  the  Thirteenth  Amendment.1* 

11  Sec  the  comment  of  Robert  Morss  Lovett,  "A  Task  for  Pacifist!,"  New  Republic,  XII 
(August  25,  1917),  106. 

"New  York  Times,  December  14,  1917. 

M  Selective  Draft  Law  Cases,  245  U.S.  366  (1918).  See  also  Jones  v.  Perkins,  245  U.S 
390  (1918),  and  Goldman  v.  United  States,  245  U.S.  474  (1918).  In  Ruthenberg  v.  United 
States,  245  U.S.  480  (1918),  the  Court  held  that  Socialists  who  had  been  brought  to  trial 
for  failure  to  register  were  denied  no  constitutional  or  statutory  right  because  of  the 
fact  that  grand  and  trial  juries  were  composed  exclusively  of  members  of  other  political 
parties. 

M  Four  months  later,  in  another  case,  the  Court  went  over  much  of  the  same  ground  — 
Cox  v.  Wood,  247  U.S.  3  (1918).  A  man  called  into  military  service  petitioned  for  a 
writ  of  habeas  corpus,  seeking  discharge  from  fuither  service  on  the  ground  that, 
although  compulsory  service  might  be  required  for  the  purposes  specified  in  the  militia 
claune  of  the  Constitution,  "to  execute  the  laws  of  the  Union,  suppress  insurrections,  and 
repel  invasions,"  it  could  not  be  required  for  military  duty  in  a  foreign  country.  The 
Court  reiterated  its  conclusion  that  the  militia  clause  placed  no  reslTictioni  on  the 
broader  power  to  raise  armies. 

In  1912,  Attorney  General  Wickershara  had  written  an  official  opinion  that  the  Prcsi 
dent  could  not  send  the  organized  militia  of  the  states  into  a  foreign  country  with  the 
regular  army  as  a  part  of  an  army  of  occupation.  (29  Opinions  of  the  Attorney  General 
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ESPIONAGE  AND  SEDITION 

Of  great  importance  was  the  effect  of  the  war  upon  traditional  lib- 
erties of  the  people,  the  subject  of  the  remainder  of  this  chapter." 
President  Wilson  had  no  illusions  about  the  fate  of  civil  liberties  in 
the  United  States,  once  the  nation  had  plunged  into  war.  The  people 
would  forget  there  was  ever  such  a  thing  as  tolerance,  he  predicted. 
The  spirit  of  ruthless  brutality  would  enter  into  the  very  fiber  of 
national  life,  infecting  Congress,  the  courts,  administrative  officers, 
and  the  people  at  large.  Freedom  of  speech  and  of  the  press  would 
go,  in  spite  of  protective  constitutional  provisions." 

The  difficulty,  as  always,  lay  not  in  any  malignant  desire  of  the 
people  or  their  political  officers  to  destroy  liberty,  but  in  the  necessity 
for  united  action  in  protecting  life  and  property  and  in  winning  the 
war.  The  shadow  of  coming  events  was  visible  for  a  considerable 
time  before  the  United  States  entered  the  war.  The  United  States 
produced  great  quantities  of  goods  for  sale  to  the  Allies.  Trade  with 
the  Central  Powers  was  drastically  reduced  as  a  result  of  the  Allied 
blockade.  In  aid  of  their  own  cause,  therefore,  German  agents  com- 
mitted sabotage  in  American  factories,  and  interfered,  wherever 
possible,  with  production  and  sale  to  their  enemies. 

The  mass  of  criminal  legislation  at  this  time  was  state  legislation. 
The  federal  government  had  not  enacted  laws  nor  set  up  machinery 
to  deal  with  the  type  of  offenses  being  committed.  In  the  summer  of 
1916,  the  Department  of  Justice  asked  for  the  enactment  of  a  number 
of  measures  that  would  enable  it  to  deal  with  espionage  and  other 
activities  of  undesirable  aliens.  An  omnibus  measure  passed  the 
Senate  in  February,  1917,  but  failed  to  pass  the  House.  Churches 

322.)  To  make  the  personnel  of  the  militia  available  at  all  times  for  all  national  military 
purposes  the  National  Defense  Act  of  1916  piovided  that  members  of  the  National 
Guard,  as  the  militia  were  now  called,  should  be  discharged  from  the  militia  when 
called  into  the  service  of  the  United  States,  and  should  thereafter  be  subject  to  the  laws 
applicable  to  the  regular  army.  (39  Stat.  211.)  On  July  9,  1917,  President  Wilson 
issued  a  call  for  the  militia,  pursuant  to  the  statute.  (Messages  and  Papers  of  the 
Presidents,  XVII,  8306.)  At  no  time,  apparently,  did  anyone  seriously  sponsor  the 
position  privately  taken  by  Chief  Justice  Taney  during  the  Civil  War  that  conscription 
by  the  federal  government  was  unconstitutional  if  it  prevented  the  maintenance  of  the 
state  militia  piovided  for  in  the  Constitution.  (See  chapter  14.) 

"Part  of  the  mateiials  of  this  chapter  were  presented  by  the  author  in  "Civil  Liberties 
in  War  Time,"  Political  Science  Quarterly,  LV  (September,  1940),  321-347.  For  the 
work  of  the  Committee  on  Public  Information  sec  James  R.  Mock  and  Cedric  Larson, 
Words  that  Won  the  War:  The  Story  of  tht  Committee  on  Public  Information,  1917- 
1919  (1939). 

17  Ray  Stannard  Baker,  Woodrow  Wilson:  Life  and  Letters  (8  volts  1927-1959),  VI 
(1937),  506-507. 
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and  pacifist  and  humanitarian  institutions  strongly  opposed  the  enact 
ment  of  restrictive  and  inquisitorial  provisions  in  what  was  called  the 
"Spy  Bill." 

In  spite  of  the  lack  of  adequate  legislation  the  Department  of 
Justice  accumulated  detailed  information  about  the  activities  of  some 
hundreds  of  suspected  aliens,  preparatory  to  taking  action  immedi- 
ately upon  the  outbreak  of  war.  Those  thought  to  be  dangerous  were 
interned  as  soon  as  war  officially  began.  The  government,  while  re- 
stricting the  activities  of  all  enemy  aliens,  was  chiefly  concerned  with 
cases  of  actual  misconduct.  Through  the  Department  of  Justice  it 
sent  out  a  circular  to  be  given  publicity  by  United  States  attorneys 
and  marshals  saying  that  aliens  not  hitherto  engaged  in  plotting 
Against  the  United  States  had  nothing  to  fear.  The  circular  carried 
the  peremptory  warning,  "Obey  the  law;  keep  your  mouth  shut/' 18 
Thereafter  many  enemy  aliens  were  made  intensely  uncomfortable  by 
the  scrutiny  of  the  government  and  the  hostility  of  the  people,  but 
on  the  whole  they  fared  much  better  here  than  in  most  belligerent 
countries. 

The  omnibus  measure  extending  the  criminal  jurisdiction  of  the 
federal  government,  which  had  failed  of  enactment  just  before  war 
was  declared,  was  brought  up  again  and  enacted  in  a  revised  form.  It 
came  to  be  known  as  the  Espionage  Act.1*  It  was  passed  without  cer- 
tain important  censorship  provisions  which  it  had  formerly  contained, 
but  two  sections  of  the  act  were  so  phiased  that  they  might  interfere 
seriously  witli  freedom  of  speech  and  of  the  press.30  One  section  a 
provided  punishment  for  (1)  making  or  conveying  false  reports  for 
the  benefit  of  the  enemy,  (2)  seeking  to  cause  disobedience  in  the 
armed  forces  of  the  United  States,  and  (3)  willfully  obstructing  the 
recruiting  or  enlistment  service.  The  first  clause  was  used  rarely  by 
enforcement  officers,  the  second  more  often,  and  the  third  constantly,81 
to  curtail  the  activities  of  persons  not  in  sympathy  with  the  conduct 
of  the  war. 

Another  section  of  the  act,  mild  in  its  phrasing  but  drastic  in  its 
result,  closed  the  mails  to  any  item  which  violated  any  provision  of 

"Homer  Cummings  and  Carl  McFarland,  Federal  Justice   (1937),  p.  418. 

»40  Stat.  217. 

"For  broad  discussion  of  censorship  during  the  World  War  see  James  R.  Mock, 
Censorship,  1917  (1941). 

*  Title  I,  Section  3. 

"John  Lord  O'Brian,  "Civil  Liberties  in  War  Time,"  Report  of  the  New  York  Statt 
nar  Association,  XLII  (1919),  301. 
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the  act."  A  newspaper  or  magazine,  for  example,  which  carried  an 
article  or  item  deemed  in  violation  of  some  general  provision  of  the 
act,  might  be  virtually  barred  from  circulation  by  an  administrative 
decision  that  it  was  not  mailable. 

The  Espionage  Act  did  not  provide  for  censorship  of  mail  which 
was  not  otherwise  open  for  inspection.  However,  the  Trading-with- 
the-Enemy  Act,  of  October  6,  1917,  included  provisions  for  censorship 
of  mail  or  any  other  kind  of  communication  with  a  foreign  country.*4 
On  May  16,  1918,  the  Sedition  Act*  was  passed  as  an  amendment  to 
the  Espionage  Act.  It  prohibited  activity  with  intent  to  obstruct  the 
sale  of  United  States  bonds,  and  it  specified  intent  to  obstruct  as  well 
as  outright  obstruction  covered  in  the  earlier  measure.  The  Sedition 
Act  further  provided  as  follows: 

Whoever,  when  the  United  States  is  at  war,  shall  willfully  utter, 
print,  write,  or  publish  any  disloyal,  profane,  scurrilous,  or  abusive 
language  about  the  form  of  government  of  the  United  States,  or  the 
Constitution  of  the  United  States,  or  the  military  or  naval  forces  of  the 
United  States,  or  the  flag  of  the  United  States,  or  the  uniform  of  the 
army  or  navy  of  the  United  States,  or  any  language  intended  to  bring 
the  form  of  government  of  the  United  States,  or  the  Constitution  of 
the  United  States,  or  the  flag  of  the  United  States,  or  the  uniform  of 
the  army  or  navy  of  the  United  States,  into  contempt,  scorn,  con- 
tumely, or  disrepute,  or  shall  willfully  utter,  print,  write,  or  publish 
any  language  intended  to  incite,  provoke,  or  encourage  resistance  to 
the  United  States,  or  to  promote  the  cause  of  its  enemies,  or  shall 
willfully  display  the  flag  of  any  foreign  enemy,  or  shall  willfully,  by 
utterance,  writing,  printing,  publication,  or  language  spoken,  urge, 
incite,  or  advocate  any  curtailment  of  production  in  this  country  of 
any  thing  or  things,  product  or  products,  necessary  or  essential  to  the 
prosecution  of  the  war  in  which  the  United  States  may  be  engaged, 
with  intent  by  such  curtailment  to  cripple  or  hinder  the  United 
States  in  the  prosecution  of  the  war,  and  whoever  shall  willfully  advo- 
cate, teach,  defend,  or  suggest  the  doing  of  any  of  the  acts  or  things  in 
this  section  enumerated,  and  whoever  shall  by  word  or  act  support  or 
favor  the  cause  of  any  country  with  which  the  United  States  is  at 
war  or  by  word  or  act  oppose  the  cause  of  the  United  States  therein, 
shall  be  punished  by  a  fine  of  not  more  than  ten  thousand  dollars  or 
imprisonment  for  not  more  than  twenty  years,  or  both. 

The  statute  provided  a  basis  for  sweeping  regimentation  of  speech 
and  publication.  It  was  so  broad  that  it  might  be  subject  to  gross 

88 Tide  XII,  Section   1.  "40  Stat.  411,  413.  "40  Stat.  558. 
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abuse  at  the  hands  of  administrative  and  judicial  officers.  The  right 
to  intertere  with  mail  to  be  delivered  in  the  United  States  was  ex- 
tended. If  the  Postmaster  General  found  evidence,  satisfactory  to 
himself,  that  any  person  or  concern  was  using  the  mails  in  violation 
of  any  provision  of  the  act,  he  might  refuse  to  allow  delivery  of  any 
mail  of  any  kind  to  that  person  or  concern.  Mail,  when  held  up,  was 
to  be  returned  to  the  sender  with  the  words  stamped  upon  it,  "Mail 
to  this  address  undeliverable  under  Espionage  Act."  The  business  of 
any  person  or  concern  which  was  dependent  upon  use  of  the  mail 
might  thus  be  destroyed  in  peremptory  fashion  by  an  administrative 
decision  of  the  Postmaster  General. 

THE  SEARCH  FOR  DISLOYALTY 

Since  much  of  the  language  of  the  statutes  bearing  upon  civil  lib- 
erties was  exceedingly  general,  effects  would  depend  much  upon  in- 
terpretation and  mode  of  enforcement.  Information  concerning 
illegal  activities  was  gathered  by  the  Bureau  of  Investigation  of  the 
Department  of  Justice,  the  Secret  Service  of  the  Treasury  Department, 
the  military-intelligence  section  of  the  War  Department,  and  the 
postal,  internal-revenue,  customs,  immigration,  and  naval-intelligence 
services,  many  of  which  pooled  their  information  to  promote  speed 
and  efficiency  in  detection. 

The  Bureau  of  Investigation  had  some  three  hundred  agents  scat- 
tered throughout  the  country  before  the  United  States  entered  the 
war,  and  added  another  hundred  by  the  following  June.  In  addition, 
shortly  before  the  declaration  of  war  the  bureau  had  organized  the 
American  Protective  League,  made  up  of  private  citizens  eager  to  help 
capture  spies  and  other  criminals.  By  the  middle  of  June,  1917,  the 
league  had  branches  in  almost  six  hundred  cities  and  towns,  and  a 
membership  of  between  eighty  and  a  hundred  thousand.  In  the  fol- 
lowing year  the  membership  reached  approximately  two  hundred  and 
fifty  thousand."  At  the  Washington  headquarters  of  the  league,  the 
Department  of  Justice  allowed  the  use  of  its  own  postage-free  enve- 
lopes to  carry  the  voluminous  correspondence  of  the  league,  and 
United  States  attorneys  were  instructed  to  allow  the  use  of  their  own 
envelopes  for  the  same  purpose. 

Members  had  no  power  to  make  arrests,  but  they  performed  a 
variety  of  services  for  the  Department  of  Justice.  The  league  assigned 
investigators  to  draft-exemption  boards  to  locate  and  apprehend  delin* 

••See  Cummings  and  McFarland.  op.  cit.,  p.  421. 


THE     NATION     AT     WAR  607 

quents.  It  investigated  the  antecedents  and  loyalty  of  employees  and 
applicants  for  important  government  positions  connected  with  the 
war.  It  performed  like  services  for  the  Red  Cross.  It  aided  in  run- 
ning down  facts  in  the  thousands  of  cases  of  suspicious  activities  re- 
ported by  people  throughout  the  country  in  response  to  appeals  for 
vigilance  in  detecting  spies  and  persons  guilty  of  sabotage. 

Inevitably,  however,  the  league  membership  was  untrained  and 
undisciplined.  Almost  any  person  could  join,  and  at  the  cost  of  a 
dollar  or  less  could  provide  himself  with  a  badge  which  often  created 
the  impression  that  he  was  a  member  of  the  official  Secret  Service. 
Intimidation  and  gross  violations  of  privacy  often  occurred,  leading 
to  bitter  protests  from  Secretary  of  the  Treasury  McAdoo,  who  finally 
persuaded  the  Department  of  Justice  to  change  the  form  of  the  badge 
provided  for  its  unofficial  agents.  "One  unpleasant  fact  continually 
impressed  on  my  associates  and  myself,"  said  John  Lord  O'Brian,  head 
of  the  War  Emergency  Division  of  the  Department  of  Justice,  and  who 
was  also  to  become  general  counsel  of  the  principal  emergency  agency 
in  the  next  World  War  more  than  twenty  years  later,  "was  the  in- 
sistent desire  of  a  very  large  number  of  highly  intelligent  men  and 
women  to  become  arms  of  the  Secret  Service  and  to  devote  their  entire 
time  to  the  patriotic  purpose  of  pursuing  spies."  w  Actually  the  spy 
menace  was  not  a  serious  matter  for  any  length  of  time. 

When  they  realized  the  excessive  zeal  which  they  had  aided  in 
stirring  up  for  prosecuting  even  the  mildest  instances  of  noncon 
formity,  officials  of  the  Department  of  Justice  sought  to  restrain  their 
agents.  The  Sedition  Act  was  a  dangerous  weapon  to  put  into  the 
hands  of  vindictive  or  fanatical  prosecutors.  The  difficulty,  said 
John  Lord  O'Brian,  was  that  it  covered  all  degrees  of  conduct  and 
speech,  serious  and  trifling  alike,  "and,  in  the  popular  mind,  gave  the 
dignity  of  treason  to  what  were  often  neighborhood  quarrels  or  bar- 
room brawls/' "  In  a  circular  to  all  United  States  attorneys  the  At- 
torney General  gave  instruction  that  the  statute 

should  not  be  permitted  to  become  the  medium  whereby  efforts  are 
made  to  suppress  honest,  legitimate  criticism  of  the  administration  or 
discussion  of  government  policies;  nor  should  it  be  permitted  to  be- 
come a  medium  for  personal  feuds  or  persecution.  .  .  .  Protection  of 
loyal  persons  from  unjust  suspicion  and  prosecution  is  quite  as  im 
portant  as  the  suppression  of  actual  disloyalty." 

"O'Brian,  op.  cit.,  p.  280.  « Ibid.,  p.  304. 

"Annual  Report  of  the  Attorney  General,  1918,  p.  674. 
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Such  a  variety  of  interpretations  was  placed  on  the  provisions  ol 
the  Espionage  Act  by  United  States  attorneys  and  commissioners  that 
large  numbers  of  persons,  who  were  charged  with  making  comments 
hardly  more  than  trivial,  were  haled  into  court  and,  if  convicted, 
were  given  heavy  sentences  of  fine  and  imprisonment.  Shortly  before 
the  termination  of  the  war,  the  United  States  attorneys  were  directed 
to  submit  each  case  to  the  Department  of  Justice  for  instructions  be- 
fore submitting  it  to  a  grand  jury."  The  order  was  not  always  obeyed, 
but  it  resulted  in  checking  the  stream  of  prosecutions." 

UNREASONABLE  SEARCHES  AND  SEIZURES 

Enforcement  officers  were  impatient  of  constitutional  procedures 
when  they  stood  in  the  way  of  desired  results.  The  Fourth  Amend- 
ment, prohibiting  unreasonable  searches  and  sei/ures,  was  said  to  have 
been  violated  on  September  5,  1917,  when  Department  of  Justice 
agents  in  Chicago  and  a  number  of  cities  farther  west  raided  the  offices 
of  the  Industrial  \Vorkers  of  the  World  and  seized  files  of  corre- 
spondence and  other  documents.  As  a  result,  William  D.  Haywood 
and  other  leaders  were  arrested  for  activities  intended  to  impede  the 
conduct  of  the  war.  A  United  States  circuit  court  of  appeals  said: 

The  affidavits,  on  which  the  search  warrants  issued,  failed  to  de- 
scribe the  property  to  be  taken  except  by  reference  to  its  general 
character,  and  failed  to  state  any  facts  from  which  the  magistrates 
could  determine  the  existence  ol  probable  cause.  If  the  proper  parties 
had  made  prompt  application,  ii  may  be  assumed  that  they  would 
have  obtained  orders  quashing  the  writs  and  restoring  the  property.82 

Constitutional  rights  were  not  asserted  at  the  proper  time,  and 
many  persons  were  convicted  and  given  heavy  sentences  as  a  result  ol 

*lbid..  p.  674. 

11  The  following,  gleaned  from  chmgcs  to  juries  and  court  opinions,  are  some  of  the 
expressions  for  which  persons  weie  haled  into  court  with  the  possibility  of  heavy  fines 
and  long  imprisonment'  "I  cannot  see  how  the  government  can  compel  troops  to  go 
to  France.  If  it  was  up  to  me,  I  would  tell  them  to  go  to  hell."  "Men  conscripted  to 
go  to  Europe  arc  virtually  condemned  to  death  and  everybody  knows  it."  "The  Attorney 
General  of  (he  United  States  is  so  busy  sending  to  prison  men  who  do  not  stand  up 
when  the  Star-Spangled  Banner  is  played  that  he  has  no  time  to  protect  the  food  supplv 
fiom  gamblers."  "Ibis  is  a  poor  man's  fight  and  a  rich  man's  war.  President  Wilson 
and  Congress  ought  to  be  assassinated.  My  boy  and  I  will  take  to  the  woods  and  die 
there  before  we  would  go  to  war."  "The  Christian  may  not  go  to  'the  front*  to  repel 
the  foe —  for  he  is  required  to  kill  men."  One  man  was  haled  into  court  because  in  the 
privacy  of  his  home  he  explained  his  failure  to  buy  Liberty  Loan  bonds  by  saying  tha» 
he  wanted  neither  side  to  win,  but  hoped  the  war  would  end  in  a  draw,  and  believed 
Geimany  would  meet  the  United  States  and  agree  to  jim  terms  if  overture!  were  made. 

"Haywood  v.  United  States,  268  Fed.  795,  801    (1920). 
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the  evidence  gathered  in  the  raids.  The  government  regarded  the 
I.W.W.  as  an  obstructionist  organization  and  believed  it  to  be  influ- 
enced and  perhaps  financed  by  the  enemy.  President  Wilson  spoke 
of  it  as  "worthy  to  be  suppressed." 

Investigation  during  the  summer  of  1918  showed  that  several 
thousand  men  previously  registered  under  the  Conscription  Act  were 
delinquent  and  at  large.  Partly  to  provide  an  example  before  the 
date  of  the  new  registration,  which  was  scheduled  for  September  12, 
the  Department  of  Justice  instituted  a  series  of  so-called  "slacker" 
raids  throughout  the  country.  The  method  used  was  to  surround  a 
given  area  and  take  into  custody  all  men  seemingly  of  the  draft  age 
and  hold  them  until  it  was  discovered  that  they  were  not  subject  to 
detention.  The  innocent  and  the  guilty  alike  were  herded  together 
throughout  the  period  of  the  inquiry. 

A  raid  conducted  in  New  York  City  was  handled  with  particularly 
objectionable  methods.  Soldiers  and  sailors  and  members  of  the 
American  Protective  League  were  used  in  making  the  arrests  and  in 
forcing  the  prisoners  to  give  an  account  of  themselves,  by  procedures 
which  bore  little  resemblance  to  due  process  of  law.  A  reputable 
New  York  newspaper  took  the  risk  of  bitterly  criticizing  this  invasion 
of  the  rights  of  the  people,  in  an  editorial  entitled  "Department  of 
Injustice."*1  The  President  asked  the  Attorney  General  for  an  ex- 
planation. "The  arrests  have  aroused  so  much  interest,"  he  wrote, 
"and  are  likely  to  give  rise  to  so  much  misunderstanding  that  I  would 
be  very  much  obliged  to  you  if  you  would  let  me  know  all  the  facts 
and  circumstances." 

The  Attorney  General  took  responsibility  for  the  dragnet  process 
as  the  only  effective  method.  The  use  of  soldiers  and  sailors  and 
members  of  the  American  Protective  League,  however,  he  declared, 
had  been  in  violation  of  his  repeated  instructions.84  Since  the  war  was 
then  almost  at  an  end,  it  is  impossible  to  say  whether,  from  this  time 
on,  a  resort  to  more  acceptable  procedures  was  to  be  expected. 

DECISIONS  IN  LOWER  FEDERAL  COURTS 

No  cases  involving  the  constitutionality  of  the  war  measures  which 
affected  civil  liberties  were  decided  by  the  Supreme  Court  during  the 
period  of  active  hostilities,  but  lower  federal  courts  upheld  constitu- 
tionality  and  interpreted  provisions  in  many  cases.  The  Espionage 

"New  York  Evening  World,  September  6,  1917. 
"Cummings  and  McFarland,  op.  cit.t  pp.  426  427. 
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Act,  said  the  courts,  did  not  violate  freedom  of  speech  or  of  the  press 
as  guaranteed  by  the  First  Amendment.  It  was  not  unconstitutional 
in  making  ciiminal  in  times  of  war  statements  which  might  be  within 
the  constitutional  rights  of  the  citizen  in  times  of  peace.  It  was  not 
unconstitutional  as  providing  punishment  for  conduct  which  was 
treasonable,  and  which  was  punishable  as  treason  or  not  at  all. 

The  courts  interpreted  the  Espionage  Act  broadly,  and  held  it  ap- 
plicable to  a  wide  variety  of  offenses,  particularly  those  having  to  do 
with  the  recruitment  of  armed  forces.  They  did  not,  however,  go  as 
far  as  some  prosecutors.  For  instance,  the  act  was  held  to  apply,  not 
to  all  disloyal  utterances,  but  only  to  those  affecting  military  or  naval 
forces.  The  act  was  applied  in  connection  with  a  statement  that 
anyone  enlisting  for  service  in  France  would  be  used  for  fertilizer.  It 
was  applied  in  connection  with  a  motion  picture  showing  atrocities 
committed  by  British  soldiers  during  the  Revolutionary  War.  It 
was  not  applied  in  the  case  of  a  school  officer  who  said  he  would  rather 
see  a  pair  of  old  trousers  hanging  over  the  school  house  than  the 
United  States  flag.  It  was  not  applied  in  the  case  of  a  man  who 
explained  in  his  own  home  that  he  had  not  bought  Liberty  Loan 
bonds  because  he  hoped  neither  side  would  win  the  war  and  that  it 
would  end  in  a  draw. 

The  Postmaster  General  exercised  freely  his  power  to  exclude  from 
the  mails  publications  containing  materials  which  he  deemed  in  viola- 
tion of  the  law.  In  some  instances  his  rulings  extended  not  merely 
to  issues  containing  objectionable  matter,  but  to  subsequent  issues 
as  well,  however  innocent  their  contents.  In  the  case  of  The  Masses, 
a  revolutionary  journal  published  in  New  York,  a  federal  district 
judge  interpreted  the  act  more  narrowly  than  did  the  Postmaster  Gen- 
eral and  issued  a  preliminary  injunction  against  the  order  barring  an 
issue  from  the  mails;  but  he  was  reversed  by  a  higher  court.85  The 
Postmaster  General  exercised  his  power  of  censorship  with  a  high 
hand,  excluding  from  the  mails  publications  which  only  by  far-fetched 
lines  of  reasoning  could  be  held  to  be  in  violation  of  the  statute.88  No 
other  court  sought  to  block  his  action,  and  no  court  held  the  statute 
unconstitutional  in  the  form  in  which  he  applied  it. 

SUPREME  COURT  DECISIONS 

No  espionage  cases  were  argued  before  the  Supreme  Court  until 

••See  Masses  Publishing  Co.  v.  Patten,  244  Fed.  555;  245  Fed.  102;  246  Fed,  24   (1917} 
"Sec  Zechariah  Chafee,  Jr..  Freedom  of  Speech   (1920),  pp.  108-109. 
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after  the  cessation  of  military  hostilities.  The  first  decision  was 
reached  in  Schenck  v.  United  States,37  which  was  argued  on  January 
10,  1919,  and  decided  on  March  3.  The  case  involved  conspiracy  to 
violate  the  Espionage  Act  by  stimulating  insubordination  in  the 
armed  forces,  obstructing  the  recruitment  and  enlistment  service,  and 
illegal  use  of  the  mails  in  connection  therewith.  It  was  clear  from 
the  record  that  documents  had  been  prepared  and  sent  through  the 
mails  which  were  calculated  to  achieve  these  unlawful  ends.  Justice 
Holmes  wrote  the  opinion,  in  which  the  Court  weighed  the  Espionage 
Act  in  terms  of  the  freedom  of  speech  and  press  guaranteed  by  the 
First  Amendment.  He  admitted  that  in  ordinary  times  the  de- 
fendants would  have  been  within  their  constitutional  rights  in  saying 
all  that  was  said  in  the  circular  in  question,  but  "the  character  of 
every  act  depends  upon  the  circumstances  in  which  it  is  done."  " 

With  this  principle  in  mind,  Justice  Holmes  phrased  the  "clear- 
and-present-danger"  doctrine,  to  govern  the  interpretation  of  the  First 
Amendment: 

The  question  in  every  case  is  whether  the  words  used  are  used  in 
such  circumstances  and  are  of  such  a  nature  as  to  create  a  clear  and 
present  danger  that  they  will  bring  about  the  substantive  evils  that 
Congress  has  a  right  to  prevent.  It  is  a  question  of  proximity  and 
degree.  When  a  nation  is  at  war,  many  things  that  might  be  said 
in  time  of  peace  are  such  a  hindrance  to  its  effort  that  their  utterance 
will  not  be  endured  so  long  as  men  fight,  and  that  no  court  could 
regard  them  as  protected  by  any  constitutional  right. 

The  principle  stated  was  clear,  and  in  the  Schenck  case  the  Supreme 
Court  agreed  unanimously  as  to  its  application.  The  Court  also 
agreed  unanimously  in  the  case  of  Frohwerk  v.  United  States,89 
wherein  Justice  Holmes  added  the  comment: 

We  venture  to  believe  that  neither  Hamilton  nor  Madison,  nor  any 
other  competent  person  then  [when  the  First  Amendment  was  adopted] 
or  later,  ever  supposed  that  to  make  criminal  the  counseling  of  a 
murder  within  the  jurisdiction  of  Congress  would  be  an  unconstitu- 
tional interference  with  free  speech." 

The  Court  again  agreed  unanimously  in  the  Debs  case."  Eugene 
V.  Debs,  the  well-known  Socialist  leader,  was  accused  of,  and  had  been 
convicted  by  a  trial  court  for,  inciting  disobedience  in  the  armed 

"249  U.S.  47.  *lbid.,  p.  32.  »249  U.S.  204   (1919). 

*lbid.,  p.  20«.  "Debs  v.  United  States.  249  U.S.  211    (1919). 
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forces  and  obstructing  recruitment  and  enlistment.  In  a  speech  deal- 
ing principally  with  the  growth  of  socialism,  Debs  had  praised  the 
conduct  of  persons  who  had  been  convicted  for  obstructing  enlist- 
ment and  for  other  offenses.  Said  Justice  Holmes,  "If  a  part  or  the 
manifest  intent  of  the  more  general  utterances  was  to  encourage  those 
present  to  obstruct  the  recruiting  service,  and  if  in  passages  such 
encouragement  was  directly  given,  the  immunity  of  the  general  theme 
may  not  be  enough  to  protect  the  speech/'  **  The  judgment  of  the 
lower  court  was  affirmed. 

It  was  not  until  the  decision  in  Abrams  v.  United  States,48  on 
November  10,  1919,  that  difference  of  opinion  was  revealed  among 
the  justices  of  the  Supreme  Court  as  to  conduct  creating  a  clear  and 
present  danger  of  bringing  about  substantive  evils  which  Congress 
had  the  power  to  prevent.  The  case  involved  the  publication  of  two 
articles  which  denounced  the  efforts  of  capitalist  nations  to  interfere 
with  the  Russian  Revolution,  criticized  the  President  and  the  "pluto- 
cratic gang  in  Washington"  for  sending  American  troops  to  Russia, 
and  urged  workers  producing  munitions  in  the  United  States  not  to 
betray  their  Russian  comrades.  Justice  Clarke,  speaking  for  the 
Court,  came  to  the  conclusion  that  "the  plain  purpose  of  their  propa- 
ganda was  to  excite,  at  the  supreme  crisis  of  the  war,  disaffection, 
sedition,  riots,  and,  as  they  hoped,  revolution,  in  this  country,  for  the 
purpose  of  embarrassing,  and  if  possible  defeating,  the  military  plans 
of  the  government  in  Europe."  "  Conviction  was  upheld. 

Justice  Holmes  dissented,  with  the  concurrence  of  Justice  Brandeis. 
He  belittled  the  influence  of  a  silly  leaflet  surreptitiously  published  by 
an  unknown  man,  and  thought  intent  to  violate  the  law  was  not 
shown.  Sentences  of  twenty  years'  imprisonment  had  been  imposed, 
he  said,  "for  the  publishing  of  two  leaflets  that  I  believe  the  de- 
fendants had  as  much  right  to  publish  as  the  government  has  to  pub- 
lish the  Constitution  of  the  United  States  now  vainly  invoked  by 
them."  **  He  made  an  eloquent  plea  for  "free  trade  in  ideas/'  He  had 
thought  the  United  States  had  shown  its  repentance  for  the  Sedition 
Act  of  1798  by  repaying  the  fines  it  had  imposed.  "Onlv  the  emer- 
gency that  makes  it  immediately  dangerous  to  leave  the  correction  of 

«/W<i.,  pp.  212-213.  "250  U.S.  616. 

44  Ibid.,  p.  623.  For  relatively  recent  illumination  of  the  clear-and-present-danger 
test  of  freedom  of  speech  sponsored  by  Justice  Holmes  and  the  so-called  bad-tendency 
test,  sponsored  by  Justice  Clarke,  see  Herndon  v.  Lowry,  301  U.S.  242  (1937),  and  Brirges 
v.  California.  314  U.S.  252  (1941). 

"IbuL,  p.  629. 
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evil  counsels  to  time  warrants  making  any  exception  to  the  sweeping 
command,  'Congress  shall  make  no  law  abridging  the  freedom  of 
speech/  "  - 

On  March  1,  1920,  the  Court  again  divided,  in  Schaefer  v.  United 
States/7  over  the  interpretation  and  application  of  the  Espionage  Act. 
A  German-language  newspaper  in  Philadelphia  secured  its  materials 
by  reprinting,  often  in  digested  form,  materials  already  published 
elsewhere.  In  the  estimation  of  the  Court,  many  of  the  items  were 
derisively  contemptuous  of  the  war  activities  of  the  United  States,  and 
certain  changes  in  the  articles  as  republished  added  to  the  damaging 
quality  of  their  criticism.  By  a  vote  of  six  to  three  the  Supreme 
Court  upheld  the  conviction  of  a  number  of  the  persons  involved. 
Justice  McKenna,  speaking  for  the  Court,  referred  scornfully  to  per- 
sons who,  to  their  country's  peril,  deliberately  violated  the  law  and 
then  sought  defense  behind  the  constitutional  guarantee  of  free 
speech.  He  had  no  difficulty  in  upholding  restrictions  on  freedom 
of  speech  which  interfered  with  the  conduct  of  the  war. 

In  dissent  for  himself  and  Justice  Holmes,  Justice  Brandeis  made  a 
plea  for  the  "clear-and-present-danger"  principle.  Correctly  applied, 
he  said,  it  would  "preserve  the  right  of  free  speech  both  from  sup- 
pression by  tyrannous,  well-meaning  majorities,  and  from  abuse  by 
irresponsible,  fanatical  minorities."  It  could  be  applied  only  by  the 
exercise  of  good  judgment,  which  demanded  a  mood  of  calmness.4* 
He  held  the  publications  relatively  innocuous,  and  thought  their  sup- 
pression marked  new  perils  for  the  constitutional  liberty  of  the  press 
in  peacetime  as  well  as  in  war.  In  time  of  peace  an  intolerant  major- 
ity might  be  prone  "to  stamp  as  disloyal  opinions  with  which  it  disa- 
grees. Convictions  such  as  these,  besides  abridging  freedom  of  speech, 
threaten  freedom  of  thought  and  of  belief."  *' 

Holmes  and  Brandeis  again  disagreed  with  a  majority  of  the  Court 
when  it  upheld  the  Postmaster  General  in  excluding  from  second- 
class  mail  a  newspaper  which  systematically  published  materials  which 
violated  the  Espionage  Act.  The  case  was  that  of  the  Milwaukee 
Leader,  a  Socialist  paper  published  by  Victor  L.  Berger,  which  printed 
rabid  criticism  of  the  war  policies  of  the  government.  "Freedom  of 
the  press  may  protect  criticism  and  agitation  for  modification  or  re- 

"Ibid.,  pp.  630-631. 

"251  U.S.  466. 

»  Ibid.,  pp.  482-483. 

*lbid.,  p.  494.    Justice  Clarke  dissented  in  a  separate  opinion. 
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peal  of  laws/'  said  Justice  Clarke  for  the  Court,  "but  it  does  not  ex- 
tend to  protection  of  him  who  counsels  and  encourages  the  violation 
of  the  law  as  it  exists.  The  Constitution  was  adopted  to  preserve  OUT 
government,  not  to  serve  as  a  protecting  screen  lor  those  who,  while 
claiming  its  privileges,  seek  to  destroy  it."  *  The  dissenting  justices 
contended  that  the  question  was  one  of  statutory  construction,  and 
that  the  statute  did  not  confer  upon  the  Postmaster  General  the  priv- 
ilege of  denying  second-class  pi  ivileges  to  all  issues  of  a  newspaper  of 
which  some  issues  contained  "non-mailable"  materials." 

STATE  ESPIONAGE  LEGISLATION 

A  number  of  states  enacted  their  own  espionage  laws  and  other 
measures  intended  to  preserve  order  in  the  midst  of  wartime  dis- 
turbances. These  measures  likewise  vitally  affected  civil  liberties  and 
raised  important  constitutional  problems.  A  number  of  the  prob- 
lems were  dealt  with  in  a  case  arising  under  a  Minnesota  statute 
which  contained  provisions  similar  to  those  of  the  Espionage  Act. 
The  offender  had  made  statements  such  as  the  following: 

We  are  going  over  to  Europe  to  make  the  world  safe  for  democracy 
but  I  tell  you  we  had  better  make  America  safe  for  democracy  first 
...  If  this  is  such  a  good  democracy,  for  Heaven's  sake  why  should  we 
not  vote  on  conscription  of  men?  We  were  stampeded  into  this  war  b) 
newspaper  rot  to  pull  England's  chestnuts  out  of  the  fire  for  her.™ 

The  defendant  contended  that  the  statute  encroached  upon  the 
powers  of  Congress  and  that  it  violated  rights  of  free  speech  protected 
by  the  Fourteenth  Amendment.  The  Supreme  Court,  through 
Justice  McKenna,  denied  both  contentions.  The  welfare  of  the 
states,  as  well  as  that  of  the  nation,  was  involved  in  the  war.  The 
Constitution  did  not  prevent  the  state  from  making  national  pur- 
poses its  own  purposes,  to  the  extent  of  exerting  its  police  powers  tc 
prevent  local  obstruction  of  the  achievement  of  such  purposes.  The 
Court  held,  furthermore,  that  the  law  did  not  infringe  freedom  of 
speech  as  guaranteed  by  the  Constitution.  Justice  Holmes  concurred 
in  the  result.  Chief  Justice  White  dissented  on  the  giound  that  Con- 

*  United  States  ex  ret.  Milwaukee  Social  Democratic  Publishing  Co.  v.  Burleson,  255 
U.S.  407,  414  (1921). 

^As  to  cases  in  which  he  wrote  the  opinions  of  the  Court,  Justice  Holmes  regretted 
the  results  as  to  the  convicts  and  hoped  the  President  would  pardon  them.  See  Mark 
A.  DeWolfe  Howe  (ed.),  Holmes-Pollock  Letters:  The  Correspondence  of  Mr.  Jus  tic  t 
Holmes  and  Sir  Frederick  Pollock,  1874-1932  (2  vols.,  1941),  II,  7,  11,  15,  32. 

"Gilbert  v  Minnesota,  254  U.S.  325,  527  (1920). 
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grcss  had  exclusive  power  of  legislation  in  the  field.  Justice  Brandeis 
wrote  a  long  dissenting  opinion  criticizing  the  invasion  of  civil 
liberties. 

THREAT  OF  MILITARY  TRIALS  FOR  CIVILIANS 

The  curtailment  of  civil  rights  was  threatened  in  other  ways.  The 
efficiency  of  the  peacetime  machinery  of  government  was  impaired  by 
the  disturbances  of  war.  This  was  true  of  the  courts  as  well  as  of 
other  agencies.  Personnel  of  the  judicial  establishment  was  affected, 
masses  of  additional  cases  were  added,  and  morale  and  good  judgment 
were  subjected  to  the  vibration  of  military  conflict.  In  one  respect 
the  normal  mode  of  operations  of  the  criminal  courts  failed  ade- 
quately to  protect  society  amid  war  conditions.  According  to  custom, 
bail  was  granted  to  all  but  the  most  serious  offenders  pending  trial 
and  appeal,  so  as  to  minimize  the  inconvenience  suffered  by  persons 
accused,  but  not  finally  convicted,  of  crime. 

From  one  point  of  view  the  need  for  granting  bail  was  greater 
during  the  war  than  at  other  times  because  of  the  overloaded  condi- 
tion of  many  dockets  and  the  consequent  delays.  On  the  other  hand, 
when  persons  accused  of  obstructing  the  conduct  of  the  war  were 
released  on  bail,  it  was  possible  for  them  to  continue,  and  they  often 
did  continue,  the  type  of  activities  for  which  they  were  awaiting  trial. 

Such  cases  were  numerous.  The  most  picturesque,  if  not  the  most 
serious,  was  that  of  Victor  L.  Berger,  editor  of  the  Socialist  Milwaukee 
Leader,  who  was  indicted  in  February,  1918,  for  conspiracy  to  violate 
the  Espionage  Act.  Shortly  before  his  indictment,  he  became  the 
Socialist  nominee  for  a  seat  in  the  United  States  Senate,  and  there- 
after, on  bail,  he  carried  on  his  campaign  on  a  platform  demanding, 
among  other  things,  an  immediate  armistice  and  the  withdrawal  of 
United  States  troops  from  France.  He  was  defeated,  but  he  polled 
over  one  hundred  thousand  votes  and  doubtless  had  considerable  in- 
fluence on  popular  attitudes  toward  the  war.  He  was  found  guilty 
of  the  offense  charged,  but,  while  his  case  was  being  appealed,  he  won 
an  election  to  the  House  of  Representatives.  The  fact  that  the  House 
denied  him  a  seat  presumably  did  nothing  to  remedy  any  injury  to 
the  country  of  which  he  may  have  been  guilty  in  the  meantime." 

People  concerned  about  this  problem  looked  enviously  at  the 
speedy  and  effective  procedure  by  which  the  government  dealt  with 
spies,  in  the  accepted  legal  sense  of  a  person  lurking  about  the  military 

"See  Chafec,  op.  cit.,  pp.  315-319. 
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establishment  to  secure  information  for  transmission  to  the  enemy. 
The  relevant  Article  of  War,  as  it  was  phrased  in  the  1916  revision, 
read  as  follows: 

Any  person  who  in  time  of  war  shall  be  found  lurking  or  acting  as 
a  spy  in  or  about  any  of  (he  fortifications,  posts,  quarters,  or  encamp- 
ments of  any  of  the  armies  of  the  United  Slates,  or  elsewhere,  shall  be 
tried  by  a  general  court-martial  or  by  a  military  commission,  and  shall, 
on  conviction  thereof,  suffer  death.*4 

In  their  zeal  for  winning  the  war,  the  people  of  the  United  States 
gave  little  thought  to  the  preservation  of  the  civil  procedures  which, 
over  a  period  of  centuries,  had  been  worked  out  to  protect  persons 
accused  of  crime,  and  they  were  not  particularly  fearful  of  the  arbi- 
trary aspects  of  military  rule.  They  were  not  generally  aware,  as 
after  the  war  they  were  made  aware,  of  the  despotic  nature  of  the 
system  of  law  and  procedure  by  which  the  military  forces  were 
governed.88 

People  not  trained  in  law  usually  failed  to  distinguish  between 
spies  in  the  narrow  sense  —  those  persons  guilty  of  military  espionage 
-and  persons  otherwise  guilty  of  sedition,  sabotage,  or  aid  to  the 
enemy.  They  felt  that  all  such  offenders  should  be  treated  alike. 
As  an  example  of  popular  attitudes,  a  petition  signed  bv  thousands  of 
citizens  of  Wyoming,  doubtless  not  otherwise  of  bloodthirsty  tenden- 
cies, was  sent  to  the  Department  of  Justice  urging  that  every  indi- 
vidual found  to  be  a  spy  or  traitor  by  a  competent  court  be  com- 
pelled to  pay  the  penalty  of  death. 

Even  a  prominent  official  in  the  Department  of  Justice,  Assistant 
Attorney  General  Charles  Warren,  became  convinced  that  persons 
guilty  of  a  wide  range  of  offenses  involving  interference  with  the 
progress  of  the  war  should  be  turned  over  to  the  military  for  summary 
trial  before  military  courts  and  the  application  of  drastic  penalties. 
He  prepared  a  bill  to  that  effect  and  sent  it  to  Senator  George  E. 
Chamberlain,  chairman  of  the  Senate  committee  on  military  affairs, 
together  with  an  explanatory  document  entitled  "Who  are  Spies?  A 
Memorandum  of  Law  on  the  Power  of  Congress  to  Subject  Civilians 
to  Trial  by  Courts-Martial." 

84  39  Stat.  619,  663. 

"Criticism  of  the  operation  of  military  law  by  returning  soldiers  who  refused  to  be 
indoctrinated  with  the  professional -soldier  point  of  view  resulted  in  a  star  ue  making 
many  changes  in  court-martial  procedure.  41  Stat.  759.  See  "The  New  Articles  of 
War,"  Columbia  Law  Review,  XXI  (May,  1921),  477. 
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Warren's  approach  to  the  subject  is  indicated  in  the  following 
language  of  the  bill: 

.  .  .  owing  to  changes  in  conditions  of  modern  warfare,  whereby  the 
enemy  now  attempts  to  attack  and  injure  the  successful  prosecution  of 
the  war  by  the  United  States,  by  means  of  civilian  and  other  agents 
and  supporters  behind  the  lines  spreading  false  statements  and  propa- 
ganda, injuring  and  destroying  the  things  and  utilities  prepared  or 
adapted  for  the  use  of  the  land  and  naval  forces  of  the  United  States, 
thus  constituting  the  United  States  a  part  of  the  zone  of  operations 
conducted  by  the  enemy  .  .  .  "* 

The  bill  provided  that  any  person  guilty  in  a  variety  of  ways  of  sedi- 
tion, sabotage,  or  propaganda  for  the  cause  of  the  enemy  should 

be  deemed  to  be  a  spy  and  be  subject  to  trial  by  general  court-martial, 
or  by  a  military  com  mission  of  the  army,  or  by  a  court-martial  of  the 
navy,  and,  on  conviction  thereof,  shall  suffer  death  or  such  other 
punishment  as  such  general  court-martial,  or  military  commission,  or 
court-martial  shall  direct. 

In  introducing  the  bill,  Senator  Chamberlain  predicted  that  the 
military  would  provide  a  speedy  disposition  of  offenders.  "The  moral 
effect  of  one  man  ai  rested  and  tried  by  court-martial  for  spy  activity 
would  be  worth  a  hundred  convictions  in  the  criminal  courts."  67 

At  an  executive  session  of  the  committee  on  military  affairs,  Warren 
presented  a  plausible  argument  for  the  constitutionality  of  the  bill,  in 
spite  of  the  case  of  Ex  parle  Milligan,"  which  in  his  estimation  dealt, 
not  with  a  situation  such  as  this,  but  rather  with  the  power  of  the 
President  to  set  up  military  tribunals  outside  the  military  zone  in 
places  where  the  civil  courts  were  open  and  functioning.  Many  sen- 
ators were  not  convinced,  however,  and  an  attempt  was  made  to  have 
die  Senate  judiciary  committee  report  whether  or  not  the  bill  violated 
the  Constitution.8* 

In  the  meantime,  Senator  Lee  S.  Overman  wrote  to  President  Wil- 

M  S.  4364,  65th  Cong.,  2d  scss.  For  a  copy  of  the  bill  see  the  New  York  Times,  April  17, 
1918. 

"New  York  Times,  April  17,  1918. 

88 4  Wallace  2  (1866).  lor  Wairen's  position  see  his  "Spies,  and  the  Power  of  Con- 
gicss  to  Subject  Ceilain  Clause*  of  Civilians  to  Trial  by  Military  Tribunals,"  American 
Law  Review,  LIII  (March-April,  1919),  195.  See  also  "Spies  and  Plotters,"  New  York 
Times,  April  28,  1918. 

"See  56  Congressional  Record  5401-5402,  5471  5472. 
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son  asking  his  position  on  the  bill.     Wilson  replied  with  a  stinging 
letter  of  criticism,  which  read  in  part  as  follows: 

I  am  wholly  and  unalterably  opposed  to  such  legislation,  and  very 
much  value  the  opportunity  you  give  me  to  say  so.  I  think  it  is  not 
only  unconstitutional,  but  that  in  character  it  would  put  us  upon  the 
level  of  the  very  people  we  are  fighting  and  affecting  to  despise.  It 
would  be  altogether  inconsistent  with  the  spirit  and  practice  of 
America,  and,  in  view  of  the  recent  legislation,  the  espionage  bill,  the 
sabotage  bill,  and  the  woman  spy  bill,  I  think  it  is  unnecessary  and 
uncalled  for.*0 

As  a  result  of  the  President's  opposition  the  bill  was  withdrawn. 

Warren's  action  was  repudiated  at  the  Department  of  Justice. 
Attorney  General  Gregory  wrote  to  a  member  of  the  House  of  Repre- 
sentatives that  Warren,  though  an  assistant  attorney  general,  had  pre- 
pared and  sent  the  bill  and  brief  to  Senators  Overman  and  Chamber- 
lain without  the  knowledge  of  his  superior  officer.  "The  general 
policies  therein  urged  and  sought  to  be  enacted  into  law  are  exactly 
contrary  to  those  approved  by  the  assistant  to  the  Attorney  General 
in  charge  of  the  problems  involved*1  and  by  the  Attorney  General 
himself."  He  entirely  disapproved  of  the  action  taken  by  Mr,  War- 
ren, he  said,  and  would  not  have  permitted  it  had  he  known  it  was 
contemplated.6* 

This  is  not  to  say  that  the  issue  was  determined  for  all  time.  There 
was  cogency  in  the  argument  of  Warren  and  others  that  war  was  no 
longer  just  a  matter  of  military  hostilities,  but  that  it  reached  far 
back  into  the  industrial  structure  of  the  country  as  well.  Industrial 
espionage  and  kindred  offenses  might  help  the  enemy  and  injure  the 
United  States  quite  as  much  as  espionage  in  the  military  zone.  It 
may  yet  become  a  practical  necessity  in  wartime  that  industrial  spies 
and  persons  suspected  of  sabotage  be  kept  isolated  while  awaiting  trial 
and  while  cases  are  being  appealed,  however  great  the  inconvenience 
to  alleged  offenders,  including  those  who  ultimately  prove  not  to  be 

60  Wilson  to  Overman,  April  20,  1918,  New  York  Times,  April  23,  1918. 

"John  Lord  O'Biian. 

"Gregory  to  William  Gordon,  April  20,  1918,  New  York  Times,  April  23,  1918;  56 
Congressional  Record,  Appendix,  307-308.  The  constitutional  issue  was  miscd  again 
during  the  same  year,  when  an  alleged  spy  for  Germany  was  arrested  in  Nogales,  Arizona, 
immediately  upon  entering  the  United  States  from  Mexico.  For  an  account  of  the  case 
see  31  Opinions  of  the  Attorney  General  356,  357  (November  25,  1918);  Edmund  M. 
Morgan,  "Court-Martial  Jurisdiction  Over  Non-Military  Persons  Under  the  Articles  of 
War,"  Minnesota  Law  Review,  IV  (January,  1920),  79;  and  De  Lacey  v.  United  States.  24P 
Fed.  625  (1918). 
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guilty.     In  that  event,  if  military  trial  is  the  only  acceptable  device, 
constitutional  interpretation  may  be  adjusted  to  it. 

If  constitutional  interpretation  has  to  be  adjusted  to  the  necessities 
of  the  situation,  however,  less  drastic  steps  might  be  taken  than  re- 
quirement of  trial  before  military  tribunals.  Effort  could  be  made  to 
speed  the  action  of  civil  courts.  Bail  could  then  be  denied  altogether 
or  fixed  so  high  as  to  constitute  denial  in  effect.  The  Eighth  Amend- 
ment prohibits  the  fixing  of  excessive  bail,  but  the  interpretation  of 
the  word  "excessive"  is  left  to  the  courts.  If  the  penalties  hitherto 
applied  are  deemed  inadequate,  they  may  be  changed  by  statute.  The 
prohibition  of  cruel  and  unusual  punishments,  in  the  Eighth  Amend- 
ment, is  also  subject  to  judicial  interpretation.  In  view  of  the  patri- 
otic emotions  stirred  by  a  foreign  war,  it  is  hardly  to  be  expected  that 
juries  will  refuse  to  convict  because  of  the  drastic  character  of  the 
punishment  to  be  applied.  Indeed,  a  review  of  cases  made  by  the 
Department  of  Justice  after  the  first  World  War  had  come  to  an  end 
indicated  that  the  /eal  of  prosecutors,  juries,  and  judges  had  been  ex- 
cessive rather  than  lax  in  dealing  with  offenders  under  war  statutes. 

THE  RIGHTS  OF  LABOR 

Attempts  were  made  to  include  in  the  Espionage  Act  provisions  to 
prevent  obstruction  of  shipment  of  goods  abroad.  Such  provisions 
might  well  have  been  used  to  prevent  strikes  or  to  punish  strikers. 
Labor  representatives  maneuvered  successfully  to  prevent  their  enact- 
ment.** While  the  sabotage  bill  was  pending,  an  amendment  was  in- 
troduced to  provide  punishment  for  persons  who,  with  intent  to 
interfere  with  the  prosecution  of  the  war,  should  conspire  to  prevent 
the  production  of  war  materials.  Thereupon,  at  the  insistence  of 
labor  leaders,  another  amendment  was  introduced  providing  that  the 
act  should  not  be  construed  to  prevent  employees  from  agreeing  to- 
gether to  stop  work  or  to  refuse  to  accept  work  "with  the  sole  and 
bona-fide  purpose  of  securing  better  wages  or  conditions  of  employ- 
ment." - 

The  controversy  over  these  provisions  held  up  the  bill  for  a  period 
of  weeks.  Many  strikes  had  occurred  during  the  first  six  months  of 
the  war.*1  The  Industrial  Workers  of  the  World  and  other  organiza- 
tions were  stirring  up  labor  troubles  in  many  places.  The  war  stim- 


Congressional  Record  4903.  "Ibid.,  p.  4901. 

•See  National  Industrial  Conference  Board  Research  Report  No.  3,  Strikes  in  Ameri- 
can Industry  in  Wartime,  April  6  to  October  6t  1917   (March,  1918). 
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ulated  the  demand  for  labor  and  greatly  curtailed  the  supply.  The 
increased  cost  of  living  brought  agitation  for  higher  wages.  Congress 
was  sensitive  to  labor  opinion:  but  there  was  also  resentment  over 
labor's  taking  advantage  of  the  emergency  to  better  its  position.  The 
Senate  for  a  time  refused  to  approve  the  bill  with  the  provision  ex- 
cepting labor  and  the  House  refused  to  approve  it  without  the  pro 
vision.  Both  houses  finally  agreed  10  eliminate  it,  together  with  the 
other  amendment  applying  to  types  of  interference  which  might  in- 
clude strikes. 

The  Lever  Food-Control  Act,66  which  among  other  things  was  in- 
tended to  prevent  combinations  to  limit  supply  and  raise  prices,  con- 
tained provisions  which  might  be  interpreted  to  apply  to  labor  activi- 
ties. The  president  of  the  American  Federation  of  Labor  claimed  to 
have  received  from  Attorney  General  Gregory  assurance  that  the  act 
would  not  be  applied  to  labor.  Gregory 's  successor  made  use  of  it 
against  labor,  however,  in  the  post-war  period. 

The  strikes  which  took  place  interfered  with  the  conduct  of  the  war 
and  endangered  the  military  forces  by  limiting  the  supply  of  muni- 
tions and  other  necessary  equipment.  Some  legislators  favored  the 
outright  drafting  of  labor  for  necessary  industries.  It  was  one  thing 
to  draft  men  for  direct  service  to  the  government,  however,  and  quite 
another  to  compel  them  to  work  for  fixed  wages  in  industries  said  to 
be  fattening  on  war  profits.87  A  less  objectionable  and  more  effective 
device  than  the  conscription  of  labor  was  the  "work-or-fight"  order 
issued  by  the  War  Department.98  In  terms  of  the  order,  persons  in 
deferred  classifications  lost  their  deferment  or  exemption  privileges 
unless  they  engaged  in  what  the  government  considered  useful  em- 
ployment. This  strategy,  although  less  drastic  than  the  draft,  had  a 
pronounced  coercive  effect.  The  war  ended  too  soon  to  show  the 
operation  of  the  order  in  detail,  but  it  might  have  been  used  effec- 
tively to  dispose  of  troublemakers  in  the  xanks  of  labor  as  well  as 
persons  who  failed  to  secure  employment  at  all. 

A  number  of  states  approached  the  subject  of  coercion  more  di- 
rectly. In  June,  1917,  the  Maryland  legislature  passed  an  act 
enabling  the  governor  to  require  the  registration  of  every  able-bodied 
and  unemployed  man  in  the  state  between  the  agej>  of  eighteen  and 

-40  Stat.  276;  41  Scat.  297. 

17  For  discussion  of  the  conscription  issue  see  Francis  Hoague  €t  aL,  "Wartime  Con 
tcription  and  Control  of  Labor,"  Harvard  Law  Review,  LIV   (November,  1940),  50- 10*. 
"Official  Bulletin.  May  24,  1918. 
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hfty  years.  Persons  registered  were  to  be  provided  with  positions  in 
public  or  private  employment,  and  thev  were  to  be  subject  to  severe 
penalties  if  they  did  not  work.*  A  system  of  registration  and  place- 
ment was  put  into  effect.  West  Virginia,  Delaware,  Rhode  Island, 
New  York,  and  other  states  enacted  similar  laws.70  A  New  Jersey 
court  held  that  such  a  measure  did  not  impose  involuntary  servitude 
when  enacted  as  a  war  measure.  The  states,  the  court  declared,  had 
the  power  to  enact  measures  beneficial  to  the  federal  government 
while  it  was  at  war  with  a  foreign  country.71  A  West  Virginia  court 
on  the  other  hand,  held  unconstitutional  a  statute  to  punish  as  a 
vagrant  any  able-bodied  male  resident  of  the  state  between  the  ages, 
of  sixteen  and  sixty  years  who  did  not  work  at  least  thirty-six  hours  a 
week.n 

The  state  laws  reached  some  age  groups  not  covered  by  the  work-or- 
fight  requirement  of  the  federal  government.  They  had  the  advan- 
tage and  the  disadvantage  of  depending  upon  local  arrangements  and 
local  officials  for  enforcement.  The  several  statutes  differed  greatly, 
and  many  states  had  no  such  legislation.  On  the  whole,  within  the 
limits  which  it  covered,  the  federal  requirement  was  probably  more 
equitable  than  were  the  state  laws. 

PROHIBITION 

Prohibition  of  the  manufacture  and  sale  of  alcoholic  beverages  rep- 
resented the  wartime  curtailment  of  personal  liberty  which  had  the 
most  drastic  extension  into  the  post-war  period.  For  many  years 
temperance  and  prohibition  forces  had  struggled  to  limit  or  prohibit 
altogether  the  sale  of  intoxicating  drinks.  At  the  beginning  of  the 
war,  some  nineteen  states  were  listed  as  dry,71  while  in  the  summer  of 
1918,  a  total  of  twenty-eight  states  were  said  to  have  laws  limiting  the 
use  of  intoxicating  beverages.74  Congress  had  aided  the  states  in  the 
exercise  of  their  powers  through  the  Wilson  Act75  and  the  Webb- 
Kenyon  Act,7*  by  permitting  regulation  even  when  interstate  ship- 

80  Maryland  Acts  of  1917,  chapter  33. 

10  See  West  Virginia  Acts  of  1917,  chapter  12;  Council  of  Defense  Law  of  Delaware, 
approved  April  8,  1918;  Public  Laws  of  Rhode  Island,  1917-1918,  chapter  1661;  Laws  oi 
New  York,  1918,  chapter  625. 

"State  v.  McClure,  7  Boyce,  265,  105  Atlantic  712  (Januaiy  7,  1919). 

n  Ex  parte  Hudgins,  86  W.  Va.  526.  103  S.E.  327  (May  20,  1920). 

"See  the  Literary  Digest,  May  26,  1917,  p.  1576. 

"See  "The  Problem  of  Prohibition  in  War  Time/'  7 he  Outlook,  CX1X  (July  SI. 
1918),  515. 

"26  Stat.  313.  "37  Stat.  699. 
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ments  were  involved.  The  subject  had  until  this  time  been  assumed 
to  be  a  matter  of  state  and  local  rather  than  national  concern.  The 
industrial  states  were  definitely  opposed  to  prohibition,  however,  and 
unanimous  action  throughout  the  entire  United  States  seemed  ex- 
tremely improbable. 

The  war  gave  a  new  turn  to  events.  Since  the  earliest  days  of  the 
conflict,  the  various  belligerents  had  sought  to  control  the  drink  prob- 
lem as  a  measure  of  deiense.  Lloyd  George  was  quoted  as  saying, 
"We  are  fighting  Germany,  Austria,  and  Drink;  and,  as  far  as  I  can 
see,  the  greatest  of  these  deadly  foes  is  Drink.  If  we  are  to  settle  with 
German  militarism,  we  must  first  of  all  settle  with  Drink."  "  Prohi- 
bition advocates  cited  European  experience  as  an  argument  for 
national  prohibition  in  the  United  States  as  a  war  measure.  They 
stressed  the  need  for  efficiency  in  the  armed  forces  and  in  the  manu- 
facture of  war  materials.  They  called  attention  to  the  huge  quan- 
tities of  food  supplies  which  might  be  saved  for  use  as  food  if  the 
stream  going  into  the  manufacture  of  alcoholic  beverages  was  cut  off. 
They  condemned  the  use  of  transportation  facilities  for  delivery  of 
such  beverages  when  those  facilities  were  already  clogged  with  cargoes 
of  war  materials. 

Prohibition  organizations  and  the  prohibition  lobby  in  Congress 
had  tremendous  political  power.  They  took  advantage  of  the  war 
sentiments  of  the  people  to  advance  their  program.  Some  aspects  of 
the  program  had  the  sympathy  of  administrative  leaders,  but,  unlike 
other  movements  that  secured  the  support  of  Congress  during  the 
war,  it  did  not  command  the  support  of  President  \Vilson. 

The  first  step  was  taken  in  the  Selective  Draft  Act,  which  prohibited 
the  sale  of  intoxicating  or  spirituous  liquors  at  any  military  post  or  to 
members  of  the  military  forces  while  in  uniform."  A  more  drastic 
step  was  taken  in  the  Lever  Food-Control  Act  of  August  10,  1917. 
The  use  of  food  materials  in  the  production  of  distilled  spirits  for 
beverage  purposes  and  the  importation  of  such  distilled  spirits  were 
prohibited.  The  President  was  authorized  to  commandeer  stocks  of 
distilled  spirits  if  needed  lor  alcohol  in  the  production  of  munitions, 
and  to  limit  the  food  products  consumed  in  the  production  of  wine 
or  beer  if  such  limitation  should  be  necessary  to  the  conservation  of 
the  food  supply." 

It  was  found  unnecessary  to  commandeer  distilled  spirits.     No 

nln  the  New  York  Sun,  quoted,  Literary  Digest,  May  26.  1917,  p.  157S. 
Sut.  76,  82.  "40  Stat.  276,  282. 
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action  was  taken  with  respect  to  wines,  since  grapes  were  not  other- 
wise extensively  consumed.  The  amount  of  foodstuffs  manufactured 
into  beer  was  limited  to  seventy  per  cent  of  the  amount  used  the  pre- 
ceding year.  The  prohibition  lobby  tried  to  force  the  President  to 
prevent  the  use  of  cereals  and  fruits  for  the  production  of  beer  and 
wine.  Their  strategy  was  to  forbid  the  use  of  certain  appropriated 
funds  until  the  desired  proclamation  to  that  effect  was  issued.  They 
failed  in  their  effort.  The  Fuel  Administration,  to  conserve  the  fuel 
supply,  aided  the  prohibition  movement  by  limiting  breweries  to  half 
the  average  amount  of  fuel  consumed  during  1915,  1916,  and  1917." 

While  striving  zealously  for  greater  restraint  in  the  use  of  alcoholic 
beverages  in  time  of  war,  prohibition  forces  capitalized  the  situation 
to  launch  a  constitutional  amendment  providing  for  permanent  pro- 
hibition. Giving  manufacturers  a  year  in  which  to  liquidate  their 
businesses,  the  amendment  was  to  place  a  complete  ban  upon  the 
liquor  traffic  for  beverage  purposes.  Fearing  that  the  assumption  of 
federal  jurisdiction  would  be  interpreted  as  a  bar  to  the  enforcement 
of  state  laws  on  the  subject,  advocates  of  the  amendment  insisted  on 
a  provision  giving  the  states  concurrent  power  to  enforce  the  article. 

Opposition  to  the  amendment  was  poorly  organized.  Critics 
stressed  the  fact  that  it  was  not  a  war  measure,  since  it  was  expected 
that  the  war  would  be  over  before  it  could  become  effective.  They 
denounced  the  invasion  oi  personal  liberties  and  the  insertion  in  the 
Constitution  of  a  provision  legislative  rather  than  properly  constitu- 
tional in  character.  They  issued  warnings  against  federal  invasion  of 
the  province  of  the  states.  On  the  whole,  however,  the  issues  were 
inadequately  discussed.  Action  on  the  amendment  was  speeded  in 
Congress  and  in  the  ratifying  state  legislatures  as  if  it  were  badly 
needed  emergency  legislation.81  Ratification  was  completed  in  less 
than  thirteen  months.  The  Eighteenth  Amendment  became  a  part 
of  the  Constitution  in  January,  1919,  some  two  months  after  military 
hostilities  had  ceased  with  the  signing  of  the  armistice.  It  became 
effective  a  year  later,  long  after  it  could  have  any  appreciable  effect  on 
the  conduct  of  the  war. 

In  the  meantime,  Congress  enacted  other  wartime  prohibition 
measures.  An  act  of  September  12,  1918,  authorized  the  President 

•°"The  Problem  of  Prohibition  in  War  Time/'  The  Outlook,  CXIX  (July  31,  1918), 
p.  516. 

11  President  Wilson  allowed  himself  to  be  carried  along  with  the  movement,  saying, 
without  dear  explanation  of  the  statement,  that  "It  is  a  war  measure  as  deeply  as  it  ii 
a  peace  measure."  Current  Opinion,  LXIV  (February,  1918),  84. 
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to  prevent  the  sale  of  liquor  in  zones  to  be  established  around  "coal 
mines,  munition  factories,  shipbuilding  plants,  and  such  other  plants 
for  war  material  as  may  seem  to  him  to  require  such  action."  *  An 
act  approved  on  November  21,  1918,  ten  days  after  the  annistire  was 
signed,  provided  that  from  June  30,  1919,  until  the  completion  ol 
demobili/ation  no  distilled  spirits  or  beer  or  wine  should  be  sold  in 
the  United  States  for  beverage  purposes.  Such  intoxicating  liquors 
were  not  to  be  imported  after  the  approval  of  the  act  and  prior  to  the 
completion  of  demobilization.** 

Cases  were  quickly  instituted  and  hurried  on  their  way  to  the 
Supreme  Court  to  test  the  constitutionality  of  this  measure,  which 
was  known  as  the  Wartime  Prohibition  Act.  It  was  urged  that  the 
war  was  now  ended  and  that  restrictive  measures  could  no  longer  be 
enacted  on  the  basis  of  war  powers.  Statements  of  President  Wilson 
were  quoted  to  the  effect  that  the  war  had  ended  and  peace  had  come. 
The  Supreme  Court  found  ample  evidence  that  the  official  termina- 
tion of  the  war  had  not  yet  taken  place,  however,  and  the  act  was  up- 
held as  a  war  measure.84 

After  the  Eighteenth  Amendment  became  a  part  of  the  Constitu- 
tion, Congress  turned  to  the  enactment  of  permanent  legislation  to 
carry  out  its  purpose.  Controversy  raged  over  a  period  of  months 
before  the  Volstead  Act  M  was  agreed  upon.  That  measure  provided 
for  more  drastic  enforcement  of  prohibition  under  the  Eighteenth 
Amendment  than  had  been  provided  for  under  the  Wartime  Prohi- 
bition Act,  but  also  strengthened  the  wartime  measure  to  provide  for 
rigid  enforcement  prior  to  the  date  when  the  constitutional  amend- 
ment was  to  become  effective.  President  Wilson  vetoed  the  measure 
because  it  merged  enforcement  based  on  war  powers  with  that  based 
on  the  constitutional  amendment,"  but  it  was  passed  over  his  veto. 
Soon  afterward  the  Supreme  Court,  dividing  five  to  four,  held  consti- 
tutional the  amendment  of  the  war  measure.87  War  and  peace  enforce- 
ment were  merged  indelibly.  The  federal  government  took  up  the 
task  of  enforcing  a  type  of  legislation  which  became  increasingly  un- 
popular with  the  years,  and  which  in  1933  was  swept  away  by  a  re 
pealing  amendment  after  enforcement  in  certain  sections  of  the 
United  States  became  virtually  impossible." 

"40  Stat.  958.  w  40  Stat.  1047-1048. 

•*  Hamilton  v.  Kentucky  Distilleries  and  Warehouse  Co.,  251  U.S.  146  (1919).    See  also 
United  States  v.  Standard  Brewery,  251  U.S.  210    (1920). 
*41  Stat.  305.  *58  Congressional  Record  7607. 

•Ruppert  v.  Caffey,  251  U.S.  264   (1920). 
•For  resumption  of  the  history  of  prohibition  see  chapter  29. 


CHAPTER  27 


ORGANIZATION  AND  CONTROL  IN  TIME  OF  WAR 


GOVERNMENTAL  REGIMENTATION  of  the  lives  ot  people  and  curtailment 
of  civil  liberties  constituted  but  one  segment  of  constitutional  devel- 
opment during  the  first  World  War.  Equally  important  were  the 
competitive  struggles  for  power  between  the  President  and  Congress 
and  the  creation  of  administrative  organizations  to  exercise  unprece- 
dented control  over  private  property.  A  seemingly  endless  chain  of 
committees,  commissions,  boards,  councils,  and  administrations  sprang 
into  being  to  administer  the  war  economy.  They  fumbled  at  their 
tasks  and  fought  each  other  over  jurisdiction  as  they  got  under  way. 
President  Wilson  worked  for  their  establishment  and  their  inde- 
pendence from  congressional  control,  and  struggled  to  bring  order 
among  them.  In  so  doing  he  established  precedents  for  extension  of 
presidential  authority  and  paved  the  way  tor  permanent  changes  in 
relations  between  government  and  private  enterprise. 

In  spite  of  Wilson's  early  insistence  that  Americans  should  be  neu- 
tral even  in  thought,  many  observers  foresaw  immediately  the  possible 
involvement  ot  the  United  States  in  the  war.  English  and  American 
commentators  urged  the  government  to  avoid  the  condition  ot  unpn*- 
paredness  that  had  resulted  in  tragic  floundering  in  England  during 
the  first  year  of  the  war.  Late  in  1915,  Professor  Graham  Wallas, 
of  the  London  School  of  Economics,  a  scholar  of  repute  among  jurists 
and  political  scientists  in  the  United  States,  published  an  account  ot 
some  of  the  unfortunate  experiences  of  Great  Britain,  in  the  hope 
that  the  United  States  might  profit  from  them  if  it  entered  the  war. 
He  thought  it  obvious  that  "a  nation  which  believed  that  war  is  a 
real  possibility  should  set  some  of  the  best  brains  among  its  citizens 
to  imagine  war  during  peace,  and  so  to  secure  that  all  the  course  of 
action  which  war  will  make  necessary  shall  as  far  as  possible  have 
been  thought  out  before  war  begins."  * 

1  Graham  Wallas,  "Mobilizing  the  Administration/'  New  Republic,  V    (November  6 
1915),  1* 
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The  British  Treasury,  he  wrote,  had  not  been  ready  with  a  finance 
program  for  war.  Had  the  war  finance  of  the  United  States  been 
thought  out?  Until  the  spring  of  1915,  England  had  not  come  to 
realize  that  the  war  required  mobilization  of  industry  and  commerce 
beyond  the  scope  of  the  powers  of  the  military-minded  officials  of  the 
War  Office.  Had  the  United  States  thought  out  plans  for  the  exercise 
of  such  control  in  time  of  war?  England  had  had  to  improvise  cen- 
sorship after  the  war  began.  By  what  agency,  and  by  what  authority, 
could  such  powers  be  exercised  in  the  United  States?  England  had 
been  driven  to  the  adoption  of  conscription.  Had  the  United  States 
a  plan  for  the  mobilization  of  man-power? ' 

ORGANIZATION  AND  PLANNING  BEGIN 

The  relationship  between  the  federal  government  and  the  indus- 
trial and  commercial  life  of  the  country  was  not  such  as  to  make 
possible  an  easy  transition  to  centralized  and  co-ordinated  control  for 
war  purposes.  The  control  exercised  in  wartime  was  sporadic  and 
diverse.  Some  industries  received  protection  through  the  tariff. 
Traffic  on  railroads  and  communications  by  telephone  and  telegraph 
were  regulated  by  the  Interstate  Commerce  Commission.  The  gov- 
ernment gathered  some  information  about  corporations  in  the  process 
of  collecting  excise  taxes  and  through  investigations  by  the  Federal 
Trade  Commission.  It  deccntrali/ed  rather  than  co-ordinated  com- 
mercial and  industrial  activities  through  enforcement  of  anti-trust 
legislation.  As  for  industry  itself,  it  had  no  plans  for  a  swift  transi- 
tion to  the  production  of  war  materials;  and  neither  industry  nor 
government  knew  the  capacity  of  the  country  for  the  production  of 
such  materials  beyond  the  scope  of  production  already  achieved  in 
supplying  the  Allies.  From  warnings  and  from  direct  observation  it 
became  gradually  apparent  that  involvement  in  war  would  render 
necessary  the  mobili/ation  and  carefully  planned  utilization  of  all  the 

"Wallas  also  thought  the  nation  ought  to  face  in  advance  the  \vai  problems  arising 
from  relations  between  the  nation  and  the  states.  He  had  sometimes  thought  that, 
if  he  were  an  American,  he  would  concentrate  all  his  own  political  efforts  "on  a  pro- 
posal for  a  constitutional  amendment  having  the  single  purpose  of  making  more  eas) 
the  carrying  within  a  reasonable  time  of  other  constitutional  amendments  desired  by  a 
substantial  majority  of  the  people." 

The  assumption  that  picpatation  for  conducting  a  major  war  would  lequire  amend- 
ment of  the  Constitution  proved  eitoneous.  The  prohibition  amendment,  which  was 
initiated  dining  the  war  period,  was  in  no  real  sense  a  war  measure,  even  though  wartime 
prohibition  was  authorized  by  statutes  based  on  war  powers.  The  woman  suffrage 
amendment,  which  occasioned  much  discussion  during  the  war  period,  was  not  a 
genuine  war  measure.  No  other  amendment  was  seriously  considered  during  thai 
period. 
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resources  of  the  country  if  the  United  States  was  to  participate  sue 
cessfully. 

Examination  of  the  equipment  of  the  United  States  began  as  prep 
aration  for  national  defense  rather  than  for  war.  Naval  expansion 
represented  the  first  step  in  actual  preparation.  In  that  connection 
a  naval  consulting  board  was  appointed  to  give  to  the  naval  establish- 
ment the  benefits  of  modern  science.  Within  the  board  a  committee 
on  industrial  preparedness  was  organized.  That  committee  made  a 
survey  of  the  industrial  plants  of  the  country,  to  measure  capacity  for 
the  production  of  war  equipment.  It  then  made  plans  for  the  allot- 
ment  of  small  orders  for  munitions  to  large  numbers  of  plants  to 
develop  experience  in  the  production  of  war  materials.1  As  war 
clouds  grew  heavier,  it  became  apparent  that  broader  planning  was 
needed  than  could  be  done  through  such  a  committee  in  such  a 
subordinate  position.  Accordingly,  in  the  Army  Appropriation  Act 
of  1916,  Congress  provided  for  a  Council  of  National  Defense.4  It 
was  to  consist  of  the  Secretaries  of  War,  Navy,  Interior,  Agriculture, 
Commerce,  and  Labor.  On  nomination  of  the  council  the  President 
was  to  appoint  an  advisory  commission  of  not  more  than  seven  mem- 
bers, each  of  whom  should  have  some  special  qualification,  such  as 
knowledge  of  some  industry,  or  public  utility,  or  the  development  of 
some  natural  resource.  The  council  was  to  make  investigations  of 
industry  and  transportation  as  related  to  national  defense,  and  make 
recommendations  to  the  President  and  the  heads  of  the  executive 
departments.  In  effect,  therefore,  the  function  of  the  committee  on 
industrial  preparedness  was  taken  over,  and  the  chairman  of  the  com- 
mittee was  appointed  to  the  Advisory  Commission. 

The  Council  of  National  Defense  was  an  important  emergency 
organization  throughout  the  period  of  the  war.  Its  work  was  done 
largely,  not  by  the  department  heads  who  comprised  its  membership, 
but  by  the  Advisory  Commission,  and  by  subordinate  fact-finding  and 
advisory  committees.  Perhaps  the  most  important  achievements  of 
the  council  and  the  Advisory  Commission  were  the  creation  of  other 
agencies,  some  of  which  were  severed  largely  or  completely  from  the 
Council  of  National  Defense  and  given  independent  status  by  exec- 
utive order  or  by  statute.  All  emergency  organizations,  and  to  a 
lesser  extent  the  permanent  organizations  of  the  government,  were 

•See  Howard  E.  Coffin,  "Organizing  Industry  for  National  Defense/'  World's  Work, 
XXXII  (May,  1916),  23. 
**9  SUL  619,  649. 
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in  process  of  change  throughout  the  period  of  the  war.  Viewed  as  a 
whole,  much  of  the  process  seems  meaningless  in  terms  of  any  general 
principle,  save  that  it  represented  constant  adaptation  to  new  condi- 
tions as  they  arose.  Superficially,  since  constructive  changes  in  organ 
ization  stopped  with  the  termination  of  military  conflict,  it  may  be 
assumed  that  the  changes  represented  struggles  toward  the  stage  of 
organization  arrived  at  by  the  later  months  of  1918.  Had  the  war 
lasted  longer,  however,  the  modification  of  organization  would  doubt- 
less have  continued,  although  perhaps  at  a  slower  pace.  Frequent 
changes  and  adjustments  are  essential  characteristics  of  adequate 
organization  in  time  of  war,  and  the  flexibility  which  makes  them 
possible  is  an  essential  characteristic  of  an  adequate  constitutional 
system.* 

The  organizations  growing  out  of  the  Council  of  National  Defense, 
or  those  created  separately,  could  not  take  on  definite  outlines  until 
some  agreement  had  been  reached  as  to  the  functions  to  be  per- 
formed. Many  interest  groups  were  concerned  lest  war  measures  be- 
come pretexts  for  permanent  changes  in  governmental  functions. 
Producers  of  alcoholic  beverages  feared  —  with  ample  reason  —  that 
the  war  might  be  used  as  an  excuse  for  instituting  national  prohibi- 
tion.* Businessmen  feared  that  price-fixing  for  war  purposes  might 
establish  a  precedent  for  price  regulation  in  time  of  peace.  Both 
labor  and  capital  were  concerned  about  the  establishment  of  prece- 
dents in  the  regulation  of  labor  relations. 

To  lull  suspicion,  the  President  in  some  instances  drew  a  distinction 
between  normal  government  functions  which  weie  to  continue  in  the 
hands  of  established  agencies  and  emergency  functions  which  were  to 
be  performed  by  emergency  agencies.  By  leaving  the  latter  functions 
in  the  hands  of  organizations  which  were  to  last  only  for  the  period  of 
the  war,  the  danger  in  the  establishment  of  precedents  would  be 
eliminated  or  at  least  reduced.  Concerning  the  food-control  pro 
gram,  for  instance,  the  President  made  the  following  statement: 

5  At  the  beginning  of  the  war,  to  provide  for  mobilization  of  the  resources  of  the 
nation,  the  Advisoiy  Commission  of  the  Council  of  National  Defense  divided  among  its 
seven  mcmbeis  the  following  groupings  of  subject  matter:  transportation  and  com- 
munication; munitions,  manufacturing,  and  industrial  relations;  supplies,  including 
clothing;  raw  materials,  mineials,  and  metals;  engineeiing  and  education;  labor,  in- 
cluding the  conservation  of  the  health  and  welfare  of  workers;  and  medicine  and 
lurgery,  including  general  sanitation.  The  topics  dealt  ditectly  or  indirectly  with  all 
phases  of  industiiai  and  commercial  life.  Subordinate  organizations  were  set  up  to 
deal  with  the  several  topics. 

•Charles  Men,  "War  as  a  Pietext,"  New  Republic,  XI  (June  2,  1917),  12t.  Sec 
chapter  26. 
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It  is  proposed  to  draw  a  sharp  line  of  distinction  between  the  nor< 
mal  activities  of  the  government  represented  in  the  Department  of 
Agriculture  in  reference  to  food  production,  conservation,  and  market- 
ing, on  the  one  hand,  and  the  emergency  activities  necessitated  by  the 
war  in  reference  to  the  regulation  of  food  distribution  and  consump- 
tion, on  the  other.  All  measures  intended  directly  to  extend  the 
normal  activities  of  the  Department  of  Agriculture  in  reference  to 
the  production,  conservation,  and  the  marketing  of  farm  crops  will  be 
administered,  as  in  normal  times,  through  that  department,  and  the 
powers  asked  for  over  distribution  and  consumption,  over  exports, 
imports,  prices,  purchase,  and  requisition  of  commodities,  storing, 
and  the  like  which  may  require  regulation  during  the  war  will  be 
placed  in  the  hands  of  a  commissioner  of  food  administration,  ap- 
pointed by  the  President  and  directly  responsible  to  him/ 

PRESIDENTIAL  CONTROL 

The  strong  hand  of  the  President  reached  down  into  all  phases  of 
governmental  organization  and  activity."  He  kept  a  close  watch  over 
the  War  and  Navy  Departments,  the  permanent  agencies  having  most 
to  do  with  the  conduct  of  the  war.  He  participated  in  the  establish- 
ment of  new  agencies  and  in  defining  their  jurisdiction.  It  was  in- 
evitable that  some  groups  in  Congress  should  be  jealous  of  the  in- 
creased powers  of  the  President,  suspecting  him  of  the  desire  to 
exercise  dictatorial  powers,  and  that  they  should  seek  to  curb  his 
authority.  Experiences  connected  with  legislation  to  regulate  the 
food  and  fuel  industries  provide  clear  illustrations  and  are  therefore 
presented  at  length  in  the  following  pages. 

Some  regulation  in  those  fields  seemed  essential.  The  food  supply 
had  already  been  curtailed  by  shipments  abroad  and  by  unfavorable, 
weather  conditions.  Wilson  decided  that  the  subject  should  be  al- 
lotted to  a  food  administrator,  who  should  serve  under  the  direction 
of  the  President.  The  administrator,  Herbert  Hoover,  was  chosen 
long  before  Congress  enacted  the  regulatory  statute  sought  by  the 
President.  In  requesting  the  legislation,  Wilson  asked  for  power  to 
fix  prices,  both  to  encourage  production  and  to  secure  consumers 
against  extortion.  He  noted  Hoover's  belief  that  administration 
could  be  worked  out  through  voluntary  co-operation,  but  asked,  nev- 

f  Statement,  May  19,  1917,  Messages  and  Papers  of  the  Presidents,  XVII,  8262. 

•Part  of  the  contents  of  this  chapter  were  puhlished  under  the  title  of  "The  Control 
of  War  Preparations  in  the  United  States,"  American  Political  Science  Review,  XXXIV 
(December,  1940),  1085-1 10S. 
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erthcless,  for  full  powers  of  enforcement,  saying,  "It  is  absolutely 
necessary  that  unquestionable  powers  shall  be  placed  in  my  hands." 
He  gave  assurance  that  the  regulation  was  to  continue  "only  while  the 
war  lasts"  and  that  it  was  to  be  a  demonstration  of  democracy  at  its 
best.  "The  last  thing  that  any  American  could  contemplate  with 
equanimity  would  be  the  introduction  of  anything  resembling  Prus- 
sian autocracy  into  the  food  control  in  this  country."  * 

In  spite  of  administration  pressure  for  hasty  enactment,  the 
measure  was  debated  over  a  period  of  several  weeks,  with  a  minority 
bitterly  opposing  it.  Even  before  the  bill,  known  as  the  Lever  bill, 
had  passed  the  House  of  Representatives,  Senator  James  A.  Reed,  of 
Missouri,  had  it  printed  in  the  Congressional  Record19  and  voiced 
his  condemnation.  The  bill,  as  then  phrased,  declared  that  "neces- 
saries" and  the  processes,  methods,  and  activities  connected  there 
with  were  "affected  with  a  public  interest."  This,  said  the  senator 
was  a  false  statement,  made  "to  afford  some  kind  of  shadow  of  pre- 
tense of  the  exercise  of  a  constitutional  power."  u  The  things  in- 
cluded, he  insisted,  were  not  affected  with  a  public  interest  within  the 
legal  meaning  of  the  term.  He  declared: 

The  power  demanded  is  greater  than  has  ever  been  exercised  by 
any  king  or  potentate  of  earth;  it  is  broader  than  that  which  is  exer- 
cised by  the  Kaiser  of  the  Germans.  It  is  a  power  such  as  no  Caesar 
ever  employed  over  a  conquered  province  in  the  bloodiest  days  of 
Rome's  bloody  despotism. u 

He  particularly  denounced  the  plan  to  put  the  exercise  of  dicta- 
torial power  in  the  hands  of  Herbert  Hoover.  Hoover,  he  said,  was 
a  mining  engineer  who  for  many  years  had  sought  his  fortunes  in 
other  lands.  He  had  only  recently  come  to  public  attention  through 
his  work  in  Belgium.  "It  is  proposed  to  give  to  this  man,  whom  the 
American  people  have  heard  of  through  the  newspapers  only  in  the 
last  few  months,  the  power  to  say  to  every  housewife  what  she  shall 
feed  her  babe,  her  children,  her  husband,  or  herself."  M  Throughout 
the  debate  he  continued  his  attacks  on  the  bill  and  on  the  plan  to 
centralize  authority  in  Herbert  Hoover. 

The  bill  passed  the  House  of  Representatives  by  an  overwhelming 
majority.  The  measure  was  handicapped  in  the  Senate  by  the  oppo- 

•  Messages  and  Papers  of  the  Presidents,  XVII,  8263-8264. 

"55  Congressional  Record  3594-3596. 

u  Ibid.,  p.  3596.  Ji  Ibid.,  p.  3597.  ai  Ibid.,  p.  3597. 
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sition  of  Senator  Thomas  P.  Gore,  chairman  of  the  committee  on  agri- 
culture, who  denounced  the  plan  for  one-man  control.  "I  maintain 
it  is  unconstitutional  legislation,0  he  said.  "It  would  turn  over  the 
business  of  our  country  to  one  individual/'  u  The  Constitution  ought 
to  be  cherished  in  times  like  these,  lest  in  other  times  of  crisis  it  be 
needed  to  protect  us  against  a  dictator,  "and  to  protect  us  against  sub- 
serviency of  a  Congress  that  might  be  willing  to  lick  the  dust  at  the 
feet  of  such  a  dictator."  M 

Senator  Henry  Cabot  Lodge  announced  that  he  expected  to  sup- 
port the  bill,  but  he  thought  Congress  was  going  "some  distance  be- 
yond that  once  venerated  instrument,  the  Constitution  of  the  United 
States,  in  creating  crimes."  He  doubted  the  wisdom  of  giving  the 
President,  or  his  agents,  the  power  to  fix  prices.18 

The  constitutionality  of  the  measure  was  del  ended  on  the  ground 
that  the  business  regulated  was  "affected  with  a  public  interest,"  and 
on  other  grounds.17  Senator  J.  Hamilton  Lewis  thought  that  in  time 
of  war  the  Constitution  was  "more  or  less  suspended."  u  He  saw  a 
difference  between  the  written  Constitution  and  an  unwritten  consti- 
tution which  was  being  built  up.  As  lie  saw  it,  "The  time  has  gone 
by  when  the  people  of  this  country  aic  so  much  concerned  about  the 
Constitution  as  they  are  about  their  institutions;  and  I  for  myself 
announce  as  my  creed  that  I  will  not  permit  the  obsolete  provisions 
of  a  paper  constitution  to  prevent  the  preservation  of  the  human  con- 
stitution." w  Other  legislators  were  in  doubt  whether  the  Constitu- 
tion was,  in  the  words  of  Senator  Lewis,  "more  or  less  suspended" 
during  war,  or  whether  the  war  powers  in  the  Constitution  justified 
the  exercise  of  drastic  powers  not  granted  in  time  of  peace. 

The  consideration  of  a  number  of  proposed  amendments  delayed 
the  enactment  of  the  food-control  measure.  Some  of  them  had  to  do 
with  the  curtailment  or  prohibition  of  the  use  ot  food  materials  for 
the  production  of  alcoholic  beverages.80  Most  of  them,  however,  grew 
out  of  the  feeling  of  legislators  that  too  much  power  was  being  trans- 
ferred to  the  hands  of  the  President  and  officers  whom  he  chose  with- 
out senatorial  confirmation.  One  proposed  amendment,  which  was 
rejected  without  a  recorded  vote,  provided  for  an  "official"  court  to 

"Quoted,  Edward  M.  Sait,  "The  Sixty-Fifth  Congress,"  The  American  Yearbook,  1917 
p.  13. 

*55  Congressional  Record  4459.  "Ibid.,  p.  4405. 

"See  the  speech  of  Senator  William  S.  Kenyon,  ibid.,  pp.  3910-3933. 
10 55  Congressional  Record  4459.  "Ibid.,  p.  4560.  "'See  chapter  17. 
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iry  government  officials  who  were  accused  of  abuse  of  the  sweeping 
powers  given  them.* 

Other  proposals  received  more  support.  The  biV ,  as  sponsored  by 
the  Senate,  provided,  riot  for  an  administrator,  but  for  three  com- 
missioners, to  be  appointed  by  the  President  by  and  with  the  advice 
and  consent  of  the  Senate."  The  selection  of  a  chairman  from  among 
the  three  was  left  to  the  President,  but  the  bill,  as  approved  by  the 
Senate,  deprived  him  of  the  one-man  agency  which  he  sought.  Mr. 
Hoover,  as  chairman,  would  be  subject  to  check  by  the  other  two 
commissioners.  Taking  advantage  of  the  fact  that,  because  of  his 
long  absence  from  the  United  States,  Hoover  was  not  a  qualified 
elector  in  any  state,  Senator  Reed  tried  vainly  to  exclude  him  alto- 
gether by  amendments  providing  that  the  commissioners  should  be 
qualified  electors  of  the  United  States."  A  proposal  to  return  to  the 
President's  plan  for  a  single  administrator  received  the  support  oi 
only  10  votes,  as  against  63  votes  in  the  negative.584  A  second  consid- 
eration resulted  in  a  vote  of  60  to  23  against  the  President's  plan." 

The  Senate  included  in  the  bill  another  provision  which  was  cal- 
culated to  limit  or  provide  a  check  upon  the  powers  of  the  President, 
and  which  was  highly  objectionable  to  him.  It  provided  for  a  joint 
committee  on  expenditures  in  the  conduct  of  the  war.  The  relation 
of  Congress  to  the  conduct  ot  the  war  had  been  a  matter  of  discussion 
among  members  since  the  war  began.  A  minority,  at  least,  showed 
uneasiness  about  the  lack  of  adequate  check  by  Congress  upon  the 
expenditure  of  huge  appropriations  being  voted  for  war  purposes.  It 
was  recalled  that  during  the  Civil  War  Congress  had  established  a 
joint  committee  on  the  conduct  of  the  war/* 

A  proposal  for  such  a  committee  had  been  presented  to  the  Senate 
on  April  9,  1917,  three  days  after  the  declaration  of  war,  when  Sen- 
ator John  W.  Weeks,  a  Republican  from  Massachusetts,  offered  a  plan 
for  a  joint  committee  to  be  known  as  "the  joint  committee  on  the 
conduct  of  the  war."  The  committee  was  to  "make  a  special  study  of 
the  problems  arising  out  of  the  war"  and  to  "confer  and  advise  with 
rhe  President  of  the  United  States  and  the  heads  of  the  various  exec- 
utive depriitments."  Senator  Weeks  explained  that  he  was  recom- 
mending the  general  course  followed  during  the  Civil  War.  The 
committee  would  furnish  a  direct  connecting  link  between  the  exeo 

*See  55  Congressional  Record  4708,  5363. 

*lbid.,  p.  5261.       *lbtd.f  pp.  5256,  5259. 

*lbid.f  p.  5265.       mlbid.,  p.  5366.       "Sec  chapter  14. 
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utrve  and  legislative  branches  of  the  government.  Its  establishment 
would  be  no  reflection  on  the  President  or  the  heads  of  departments. 
It  was  part  of  the  duty  of  Congress  to  have  some  knowledge  of 
methods  by  which  the  five  or  six  billions  of  war  appropriations  would 
be  expended  and  to  determine  whether  expenditure  was  being  made 
in  accordance  with  the  purpose  of  Congress.*7  The  Democratic  major- 
ity on  the  committee  of  rules  rewrote  the  proposed  resolution  to  limit 
it  more  specifically  to  consideration  of  expenditures,  and  changed  the 
title  to  "the  joint  committee  on  expenditures  in  the  conduct  of  the 
war."  On  August  4,  1917,  however,  quite  possibly  after  learning  the 
sentiments  of  the  President  in  the  matter,  the  committee  made  an 
adverse  report,  and  no  further  action  was  taken  on  that  particular 
bill." 

In  the  meantime,  on  July  18,  1917,  Senator  Weeks  offered  the  pro- 
posal in  its  original  form  as  an  amendment  to  the  food-control  bill.29 
When  it  came  up  for  consideration,  Senator  Owen,  a  Democrat,  asked 
the  substitution  of  the  draft  as  reported  out  of  the  committee  on 
rules,  and  Senator  Weeks  accepted  the  substitute.10  With  no  debate 
whatsoever  a  vote  was  taken,  and  the  amendment  was  adopted,  53  to 
3 1.*1  The  Senate  passed  the  food-control  bill  as  amended,  by  a  vote  of 
81  to  6." 

The  bill  was  sent  to  conference  committee  to  iron  out  differences 
in  the  measure  as  passed  by  the  two  houses.  In  the  meantime,  the 
Senate  again  discussed  the  proposed  joint  committee,  in  connection 
with  a  resolution  calling  for  facts  about  the  Committee  on  Public 
Information  which  the  President  had  established  by  executive  order." 
Senator  Lodge,  Senator  Wecks's  colleague  from  Massachusetts, 
brought  up  the  subject  by  a  reminder  that  Congress  as  well  as  the 
President  was  part  of  the  government. 

That  seems  an  amazing  statement  to  make,  but  we  are  part  of  the 
government  under  the  Constitution,  and  I  believe  we  have  a  right  to 
know  how  the  public  money  is  spent.  I  say  to  you,  the  money  that  is 
being  wasted  in  Creel's  bureau  **  is  perhaps  a  little  thing,  but  nothing 

W55  Congressional  Record  459.     An   identical   raeasuie  was  introduced  in  the  House 
af  Representatives  on  the  same  day  by  Repiesentative  Madden,  ibid.,  p.  497. 

*  Senate  Report  No.  102,  65th  Cong.,  1st  sess. 
»55    Congressional   Record   5231. 

*>fbid.,  p.  5363.  *  Ibid .,  p.  5364.  » Ibid.,  p.  5367. 

w  Senate   Resolution    101,  65th    Cong.,    1st  sess.    See  55   Congressional  Record   4811 
54145424. 

*  George  Creel  was  chairman  of  the  Committee  on  Public  Information. 
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could  be  done  more  helpful  to  the  President  and  the  administration 
than  a  strict  watch  of  the  expenditures  by  Congress.  If  these  vast 
sums  of  money,  vast  beyond  anything  that  was  ever  dreamed  of  before, 
are  to  be  poured  out  by  agents,  many  of  whom  are  utterly  unknown 
except  perhaps  for  personal  admiration  wisely  bestowed,  or  for  petty 
political  services,  agents  with  no  public  responsibility,  you  are  laying 
up  a  day  of  reckoning  which  we  shall  all  deplore.88 

The  discussion  ended  after  some  debate  as  to  whether  the  Civil  War 
committee  had  interfered  with  the  conduct  of  the  war  by  the  admin- 
istration. 

When  the  conference  committee  took  up  the  food-control  bill,  the 
President  hurled  the  weight  of  his  opposition  against  the  two  objec- 
tionable amendments.  The  plan  for  the  joint  committee,  he  wrote 
to  Representative  Lever,  would  render  his  task  of  conducting  the  war 
almost  impossible.  "The  constant  supervision  of  executive  action 
which  it  contemplates  would  amount  to  nothing  less  than  an  assump- 
tion on  the  part  of  the  legislative  body  of  the  executive  work  of  the 
administration."  He  referred  to  the  Civil-War  experience  as  an 
ominous  precedent,  wherein  President  Lincoln  had  suffered  distressing 
harassment.  The  proposed  co-operation  of  Congress  with  the  Presi- 
dent was  not  practicable.  "The  responsibility  rests  upon  the  admin- 
istration. There  are  abundant  existing  means  of  investigation  and 
of  the  effective  enforcement  of  that  responsibility."  *  He  asked  a 
friend  in  the  Senate  to  aid  in  preventing  his  management  of  the  war 
from  "being  put  under  an  espionage  committee."  " 

Wilson  also  refused  to  accept  the  defeat  of  his  plan  tor  a  food  ad- 
ministrator. "If  I  can  help  it,"  he  wrote  to  a  friend,  "  'there  ain't 
going  to  be  no  food-control  board/  I  think  that  it  will  come  out  in 
conference.  It  makes  the  bill  practically  unworkable." w  Under 
pressure  from  him  a  majority  of  the  conferees  voted  to  eliminate  the 
provisions  to  which  he  objected.  They  had  "received  their  orders," 
said  Senator  Gore,  who  refused  to  fall  into  line." 

Administration  leaders  sought  to  force  the  immediate  acceptance  of 
the  report  of  the  conference  committee.  "The  lash,  forever  and 
eternally  the  lash,  is  laid  across  the  legislative  back,"  shouted  Senator 
Reed  in  protest.  "More  and  more  we  cringe.  More  and  more  we 

*55  Congressional  Record  5420.  "New  York  Times,  July  24,  1917. 

wRay  Statmard  Baker,  Woodrow  Wilson:  Life  and  Letters   (8  vols.,  1927  1939),  VII 
(1989),  186,  note. 
"Ibid.,  p.  191.  mNcw  York  Time*,  July  SI,  1917. 
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whine  and  crawl  between  the  legs  of  those  who  master  us."  *  Sen 
ators  examined  again  the  records  of  Civil-War  experience  to  see 
whether  the  joint  congressional  committee  had  interfered  unwisely  in 
the  conduct  of  the  war  and  to  speculate  whether  the  proposed  com- 
mittee would  so  interfere.41  The  controversy  over  the  proposal  for  a 
food-control  board  was  discussed  sporadically.  The  conference  report 
was  agreed  to  by  a  vote  of  66  to  7.u  The  President  was*  complete 
victor  on  the  points  clearly  at  issue  between  himself  and  Congress. 

THE  LEVER  ACT 

The  statute,  known  usually  as  the  Lever  Act/*  was  one  of  the  most 
important  war  measures  enacted  for  the  control  of  the  internal  econ- 
omy of  the  United  States.  The  following  were  some  of  the  more  im- 
portant provisions  with  reference  to  the  food  supply:  It  prohibited 
the  destruction,  waste,  or  hoarding  of  necessaries.  It  provided  for  the 
licensing  of  the  handling  of  necessaries.  Licenses  were  to  be  revoked 
for  making  excess  charges  or  profits,  and  penalties  were  prescribed 
for  handling  without  such  licenses.  Necessaries  might  be  requisi- 
tion£d  for  public  use  connected  with  the  common  defense,  and  plants 
might  be  taken  over  for  the  production  of  such  necessaries.  The 
President  was  empowered  to  buy  and  sell  necessaries.  To  stimulate 
the  production  of  wheat,  he  was  authorized  to  fix  a  minimum  price, 
which  for  the  1918  crop  was  not  to  be  less  than  two  dollars  a  bushel. 
He  was  authorized  to  make  the  guarantee  effective  by  direct  pur- 
chases. 

These  authorizations  of  drastic  interference  with  a  free  economy 
were  made  only  for  the  period  to  end  with  the  termination  of  the 
war.  Although  no  definite  statement  was  made,  the  act  seemed  to 
rest  solely  upon  war  powers.  It  did  not  retain  the  reference  to  "busi- 
ness affected  with  a  public  interest"  which  appeared  in  an  early  draft 
of  the  Lever  bill. 

The  act  left  to  the  President  the  choice  of  agencies  to  carry  out  its 
provisions.  He  formally  sanctioned  the  creation  of  the  United  States 
Food  Administration,  which  had  already  been  in  process  of  organiza- 
tion, with  Herbert  Hoover  at  its  head.  This  agency  sought  by  propa- 
ganda methods  to  stabili/e  prices  at  reasonable  levels  and  to  conserve 

40  55  Congressional  Record  5802. 

«/Wd.f  pp.  5838-5846,  5864-5866.  "Ibid.,  p.  5927. 

4i40  Stat.  276.  It  was  known  also  as  the  Food-Control  Act,  in  contrast  with  the 
Food-Production  Act,  40  Stat.  273,  which  was  approved  at  the  same  time,  and  which  gavf 
broad  powers  to  the  Department  of  Agriculture. 
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supply  by  appeals  to  the  patriotism  of  producers,  processors,  dealers, 
and  consumers.  It  co-operated  with  state  and  local  agencies  interested  in 
the  conservation  of  tood.  The  meatless  days,  the  wheatless  days,  and 
the  consumption  of  flour  with  other  ingredients  than  those  usually 
included  were  accepted  as  essential  factors  in  the  winning  of  the  war. 
To  stimulate  the  production  of  wheat,  guarantees  fixing  minimum 
prices  above  the  two-dollar  level  were  established.  Prices  to  con- 
sumers could  not  be  fixed  directly  in  any  field,  but  such  price-fixing 
was  appioached  indirectly.  Processors  and  dealers  were  licensed,  and 
reasonable  charges  for  their  services  were  proclaimed.  The  threat  to 
revoke  licenses  stood  in  the  way  of  higher  charges.  Dealers  were  re- 
quired to  post  lists  of  prices  which  the  Food  Administration  regarded 
as  fair.  The  patriotic  sentiment  of  the  people,  supplemented  by  the 
threat  to  licensees,  was  effective  in  most  cases  in  holding  prices  to  a 
level  regarded  as  reasonable  for  war  conditions." 

For  the  acquisition  of  grain  and  related  purposes,  the  President 
issued  an  executive  order  directing  the  formation  of  the  United  States 
Grain  Corporation,  under  the  laws  of  Delaware,  with  stoc  k-ownership 
in  the  United  States  except  for  the  number  of  shares  necessary  to 
qualify  directors/8  The  grain  corporation  was  the  first  corporation 
owned  by  the  federal  government  to  be  formed  under  the  laws  of  a 
state.  The  purpose,  evidently,  was  to  approximate  as  closely  as 
possible  the  methods  of  modern  business  in  commercial  dealings  in 
agricultural  supplies,  while  retaining  control  in  the  hands  of  the  gov- 
ernment. This  step,  unheralded  though  it  was  at  the  moment,  was 
important  in  constitutional  development  in  marking  the  beginning 
of  the  use  of  a  device  for  the  extension  of  government  operation  into 
fields  hitherto  managed  exclusively  by  piivate  enterprise.  At  a  later 
date,  with  the  consent  of  the  President,  the  Food  Administration 
formed  under  the  laws  ot  Delaware  another  corporation,  called  the 

44  For  discussion  of  price-fixing  see  F.  W.  Taussig,  "Piice-Fi\mg  as  Seen   by  a  Price- 
Fixer,"  Quarterly  Journal  of  Economics,  XXXUI   (February,  1919),  205;   C.  F.  Stoddard, 
"Price-Fixing  by  the  Government  During  the  War,"  Monthly  Review  of  the   United 
States  Bureau  of  Labor  Statistics,  X   (May,  1920),  1095;  Lewis  H.  Haney,  "Price-Fixing 
in  the  United  States  Dining  the  War,"  Political  Science  Quarterly,  XXXIV   (Maich.  June. 
September,  1919),  104,  262,  434;  Charles  O.  Ilaidy,  Wartime  Control  of  Prices   (1940). 

45  For  discussion  see  Harold  Archer  Van  Dorn,  Government-Owned  Corpoiations  (1926), 
pp.  81  ff.    The  government-owned  corporation  was  a  little-used  device  in  the  federal  gov- 
ernment at  that  time.     A  rajlioad  acquiml  with  the  Panama  Canal  /one  gave  the  first 
expeiience.    The  Shipping  Act  of  1916    (39  Stat.  728,  731)  authori/ed  the  creation  ol 
ihe  Emcigcncy  Fleet  Clot  potation,  undci  the  laws  of  the  District  of  Columbia,  to  acquire, 
build,  and  control  ships  for  a  merchant  marine,  and  the  coiporation  had  been  formed  a 
few  months  before  the  enactment  of  the  Lever  Act. 
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United  States  Sugar  Equalization  Board,  to  deal  with  specialized  prob- 
lems connected  with  that  commodity." 

THE  FUEL  ADMINISTRATION 

Adequate  production  and  distribution  of  coal  provided  one  of  the 
most  difficult  industrial  problems  faced  by  the  country  at  the  begin- 
ning of  the  war.  The  Federal  Trade  Commission  reported  that  pro- 
duction was  held  in  check  by  low  prices,  disturbed  labor  conditions, 
and  chaos  in  distribution  resulting  from  inadequate  and  poorly  co- 
ordinated railroad  facilities.  On  June  19,  1917,  the  commission 
recommended  that  the  production  of  coal  and  coke  be  conducted 
through  a  pool  in  the  hands  of  a  government  agency,  and  that  pro- 
ducers be  paid  cost  of  production  plus  a  uniform  profit.  Regarding 
the  problem  as  inseparable  from  that  of  transportation,  the  commis- 
sion also  recommended  that  transportation  agencies  be  similarly 
pooled/7 

The  Council  of  National  Defense  had  already  established  a  com- 
mittee on  coal  production.  In  a  conference  with  operators,  that 
committee  had  worked  out  a  price  to  be  paid  for  coal,  but  it  was 
reminded  that  its  duties  were  purely  advisory  and  that  it  had  no 
actual  power  to  fix  prices.48  To  give  the  necessary  powers  to  the  gov- 
ernment, a  section  dealing  with  coal  and  coke  was  included  in  the 
Lever  Act.  It  authorized  the  President,  through  an  agency  to  be 
designated  by  him,  to  fix  prices  and  enforce  strict  regulations  of  pro- 
duction and  distribution,  with  power  to  take  over  and  operate  plants 
and  to  require  that  the  coal  and  coke  produced  be  sold  to  the  United 
States.  The  Federal  Trade  Commission  was  to  make  the  necessary 
investigations  as  to  cost.48  Pursuant  to  the  act  the  President  estab- 
lished the  United  States  Fuel  Administration,  with  Doctor  Harry  A. 
Garfieid,  president  of  Williams  College,  as  administrator. 

The  Fuel  Administration  developed  a  huge  organization  with 
branches  and  connections  throughout  the  coal-producing  areas  of  the 
country.  It  performed  detailed  and  complicated  tasks  of  price-fixing, 
to  stimulate  production  and  at  the  same  time  secure  the  delivery  of 
products  at  reasonable  costs.  It  dealt  with  the  problem  of  labor  rela- 

**Van  Dorn,  op.  cit.,  pp.  170  ff.  The  War  Finance  Corporation  and  the  United  Stata 
Housing  Corporation  were  similar  emeigency  organizations  in  other  fields. 

"Anthracite  and  Bituminous  Coal,  Senate  Doc.  No.  50,  65th  Cong.,  1st  sess.,  pp.  20-21, 

48  William  F.  Willoughby,  Government  Organization  in  War  Time  and  After  (1919), 
p.  295. 

«  40  Stat.  276,  284-286. 
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tions  in  the  coal  industry,  which  was  one  of  the  major  problems  ol 
production.  It  secured  agreements  from  capital  and  labor  to  clear 
the  way  for  uninterrupted  production,  or  at  any  rate  for  production 
less  disturbed  than  theretofoie  by  labor  controversies.  It  had  no  direct 
control  over  transportation  agencies,  but  it  co-operated  with  those 
having  such  control  to  bring  order  out  of  shipping  chaos,  and  it  aided 
in  devising  priorities  for  the  still  insufficient  supply. 

As  the  Food  Administration  sponsored  meatless  and  wheatless  days, 
so  the  Fuel  Administration  sponsored  heatless  days  and  Sundays  with- 
out gasoline,  making  the  progiam  effective  through  public  opinion. 
As  for  price-fixing,  acceptance  was  secured  in  much  the  same  way, 
with  occasional  resort  to  pressure  or  threats  of  pressure.  The  fuel 
administrator  remarked  in  his  final  report,  "Most  of  us  who  were 
called  upon  to  deal  with  the  fixing  of  prices  of  commodities  during 
the  war  had  been  trained  in  a  school  totally  opposed  to  the  principle 
of  government  interference  with  price  arrangements  between  buyers 
and  sellers.*'  "°  Economic  and  political  dogmas  gave  way  before  the 
necessities  of  war,  however,  in  the  minds  of  administrators  and  of  the 
public.  The  courts,  to  the  limited  extent  to  which  they  were  in- 
volved, also  fell  into  line  for  the  most  part.  The  following  is  one  of 
the  few  clear  expressions  of  a  federal  court  on  the  constitutionality  of 
price-fixing  under  the  Lever  Act. 

While  the  war  created  no  new  powers  in  Congress,  it  undoubtedly 
required  the  exercise  of  powers  latent  in  times  of  peace.  .  .  .  The  right 
to  regulate  business,  including  the  fixing  of  prices  for  essential  com- 
modities, in  furtherance  of  a  constitutional  power  of  the  United 
States,  exists  when  the  business  sought  to  be  regulated  is  one  in  which 
the  public  has  an  interest  beyond  that  of  the  persons  who  participate 
in  the  individual  transactions  therein.  .  .  .  Businesses  which  are 
purely  private  in  times  of  peace  may  become  matters  of  vital  public 
concern  in  times  of  war.  The  late  war  was  a  marshaling,  not  only  of 
the  man-power  of  the  nations  engaged,  but  of  their  total  resources 
and  economic;  strength.  The  production  and  distribution  of  coal, 
the  chief  source  of  industrial  energy,  was  a  business  in  which  the 
public  had  a  vital  interest  over  and  above  that  ol  the  individuals 
engaged  in  the  particular  transactions;  therefore,  it  was  a  business 
which  Congress  had  the  right  to  regulate.* 

"Final  Report  of  the  United  States  Fuel  Administrator  (1921),  p.  23. 

"United  States  v.  Ford,  265  Fed.  424-425  (1920).  The  Supreme  Court  reversed  the 
decision,  holding  that  the  order  of  the  President  which  was  involved  did  not  apply 
to  the  transaction,  which  had  been  begun  before  the  order  was  issued.  If  the  ordtx 
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One  somewhat  vague  provision  ot  the  Lever  Act  as  subsequently 
amended  was  held  unconstitutional  by  the  Supreme  Court.  It  pro- 
vided punishment  for  making  "any  unjust  or  unreasonable  rate  or 
charge  in  handling  or  dealing  in  or  with  necessaries."  The  Court 
heki  that  the  provision  violated  the  Fifth  and  Sixth  Amendments, 
which  required  that  Congress  prescribe  an  ascertainable  standard  of 
guilt  and  secure  to  accused  persons  the  right  to  be  informed  of  the 
nature  and  cause  of  accusations  against  them.  The  mere  existence  of 
a  state  of  war,  said  the  Court,  could  not  suspend  or  change  the  opera- 
tion of  these  constitutional  amendments  upon  the  power  of  Congress." 
The  decision  came  too  late  to  have  any  important  effect  on  economic 
control  during  the  war.  Moreover,  the  evil  passed  upon  by  the  Court 
could  have  been  cured  by  more  careful  and  detailed  phrasing  of  the 
statute. 

THE  CONTROL  OF  RAILROADS 

The  control  of  railroads  provided  another  example  of  the  exten- 
sion of  governmental  powers  for  war  purposes,  with  particular  en- 
hancement of  executive  powers.  In  its  report  of  June  19,  1917,  the 
Federal  Trade  Commission  had  recommended  the  actual  operation 
of  the  coal  industry  and  the  transportation  lines  of  the  country  by  the 
government."  Although  the  Fuel  Administration  exerted  a  tremen- 
dous amount  of  influence  over  the  coal  industry  through  price-fixing, 
zoning,  licensing,  and  granting  priorities,  it  did  not  assume  direct  re- 
sponsibility for  the  operation  of  mines.  As  for  the  railroads,  the  gov- 
ernment was  slow  in  admitting  necessity  for  taking  them  over  and 
operating  them.  It  was  not  until  December  26,  1917,  that  such  a 
decision  was  announced  by  presidential  proclamation.5*  Reluctance 
to  assume  control,  in  contrast  with  early  action  by  Great  Britain  and 
France,  was  due  partly  to  uneasiness  about  a  current  movement  for 
permanent  government  ownership  arid  operation.  The  field  was  one 
of  many  in  which  it  was  feared  that  the  war  might  be  used  as  a  pre- 

vvere  otherwise  constmed,  said  Justice  McReynolds  for  a  unanimous  Court,  "we  must 
decide  a  grave  constitutional  question,  not  necessary  to  consider  if  another  view  be  ac- 
cepted. Under  the  existing  circumstances,  did  Congress  have  the  power  to  fix  piices 
at  which  persons  then  owning  coal  must  sell  thereafter,  if  they  sold  at  all,  without  pro 
viding  compensation  for  losses?  If  this  difficulty  can  be  eliminated  by  some  reasonable 
construction  of  Ihe  order,  it  should  he  accepted."  (Matthew  Addy  Co.  v.  United  States, 
264  U.S.  239  [1924].)  Critical  though  some  of  its  implications  are,  it  is  to  be  noted 
that  the  Court  avoided  an  adveise  action  on  the  war  measure,  in  a  decision  handed 
down  more  than  five  years  after  the  cessation  of  hostilities. 

"United  States  v.  L.  Cohen  Grocery  Co.,  255  U.S.  81,  88  (1921). 

"See  note  47  above.  •MO  Stat.  1733. 
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text  for  bringing  about  permanent  changes  which  could  not  be  insti 
tuted  without  such  a  pretext. 

The  railroad  companies,  however,  recognized  the  necessity  of  co 
ordination  of  transportation  for  war  purposes.  The  leading  railroad 
executives  of  the  United  States  met  in  Washington  on  April  11,  1917, 
pursuant  to  the  request  of  the  Council  of  National  Defense,  and  estab- 
lished their  own  co-ordinating  agency  in  the  form  of  a  committee 
called  the  Railroads'  War  Board,"  A  member  of  the  Advisory  Com- 
mission of  the  Council  of  National  Defense  and  a  member  of  the  In- 
terstate Commerce  Commission  were  made  ex-officio  members  of  the 
board.  Throughout  the  remainder  of  1917  the  board  sought  to  bring 
'about  the  maximum  of  co-operation  among  agencies  which  had  there- 
tofore been  denied  the  privilege  of  any  high  degree  of  co-operation. 

The  Railroads'  War  Board  undoubtedly  did  much  to  alleviate  the 
congestion  and  chaos  of  transportation,  but  they  grew  worse.  Com- 
petitive psychology  could  not  be  uprooted  with  a  mere  declaration 
of  new  policy.  It  was  hard  to  secure  an  over-all  picture  of  the 
struggle  for  transportation  facilities  going  on  all  over  the  country, 
which  resulted  in  a  stampede  in  the  direction  of  eastern  ports  so 
sweeping  that  empty  cars,  as  well  as  loaded  equipment,  were  hopeless- 
ly clogged  on  eastern  sidings.  Anti-trust  laws  and  anti-pooling  pro- 
visions of  the  Interstate  Commerce  Act  still  stood  in  the  way.  Priority 
orders,  issued  pursuant  to  an  emergency  statute,60  often  added  to  the 
confusion.  It  was  reported  that  priority  ordeis  wcie  issued  indiscrim- 
inately by  the  War  and  Navy  Departments  and  the  Food  and  Fuel 
Administrations,  not  only  through  principal  officers  in  Washington, 
but  through  minor  officials  scattered  throughout  the  country.  In 
addition,  government  officials  gave  priority  cards  to  manufacturers  to 
use  on  products  shipped  for  the  government,  with  the  result  that  they 
sometimes  applied  to  private  shipments  with  which  the  government 
had  no  direct  or  indirect  connection.*"  For  a  time  the  whole  purpose 
of  priority  orders  was  defeated  and  the  chaos  in  transportation  in- 
creased. 

The  financial  situation  of  the  railroads  also  created  serious  prob- 
lems. Many  of  them  needed  heavy  loans  for  upkeep  and  new  equip- 
ment. The  European  market  for  new  securities  was  cut  off.  The 
government  was  floating  several  billion  dollars  of  loans  and  could  ill 
afford  to  face  the  competition  of  huge  quantities  of  railroad  securities. 

"See  I.  Leo  Sharhnan,  The  American  Railroad  Problem    (1921),  p.  77 
»40  Stat.  272.  W56  Congressional  Record  20165017. 


ORGANIZATION     AND    CONTROL    IN     TIME    OF    WAR      641 

Since  transportation  facilities  had  to  be  maintained,  the  alternative 
was  for  the  government  itself  to  raise  the  money  needed  both  by  the 
government  and  by  the  railroads  as  well,  and  then  to  allot  funds  as 
seemed  best. 

On  December  5,  1917,  the  Interstate  Commerce  Commission  made 
a  special  report  to  Congress  on  the  railroad  situation.  It  recom- 
mended that  the  government  take  active  steps  to  remove  bariiers  to 
unification  in  private  hands  and  give  financial  aid  from  the  federal 
Treasury,  or  take  over  the  railroads  and  operate  them  as  a  unit  during 
the  period  of  the  war.68  On  the  following  day  William  Gibbs  McAdoo, 
Secretary  of  the  Treasury,  urged  the  President  to  assume  control  of 
the  railroads  on  the  basis  of  his  existing  authority  and  seek  additional 
legislation  after  taking  that  step."8 

Existing  legislation  on  the  subject  consisted  of  the  following  para- 
graph in  the  Army  Appropriation  Act  of  1916: 

The  President,  in  time  of  war,  is  empowered,  through  the  Secretary 
of  War,  to  take  possession  and  assume  control  of  any  system  or  sys- 
tems of  transportation,  or  any  part  thereof,  and  to  utilize  the  same, 
to  the  exclusion  as  far  as  may  be  necessary  of  all  other  traffic  thereon, 
for  the  transfer  or  transportation  of  troops,  war  material  and  equip- 
ment, or  for  such  other  purposes  connected  with  the  emergency  as 
may  be  needful  or  desirable.0* 

The  paragraph  had  been  inserted  in  the  bill  without  extended  con- 
sideration. No  committee  hearings  were  held  on  it.  It  had  been 
drafted  after  the  experience  of  the  government  in  sending  troops  to 
the  Mexican  border,  a  time  when  the  threatened  strike  for  the  eight- 
hour  day  seemed  likely  to  tie  up  the  transportation  system  of  the 
country.  The  chairman  of  the  Senate  committee  on  military  affairs 
said  the  reason  for  it  was 

the  complaint  that  was  generally  being  made  that  these  young  men 
of  the  National  Guard  who  were  being  sent  from  Chicago  and  other 
points  in  the  Middle  West  to  the  border  were  herded  on  cattle  cars, 
and  so  with  the  young  men,  I  think,  from  other  parts  of  the  country. 
.  .  .  The  committee  formulated  this  provision  thinking  it  might  have 
the  effect  of  letting  the  railroad  companies  understand  that  if  they 
could  not  handle  these  things  in  time  of  war  or  if  they  could  [not]  do 

WJ.  P.  Blair,  "The  Federal  Railway  Control  Act  of  March  21,  1918."  Southern  Law 
Quarterly,  III  (May,  1918),  97,  101.  For  the  Interstate  Commerce  Commission  report 
see  56  Congressional  Record  1941-1942. 

*  Baker,  op.  cit.t  VII,  394.  «S9  Stat.  619,  645. 
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it  in  time  of  peace  or  when  war  threatened,  they  might  expect  the 

government  to  take  charge.*1 

In  the  language  of  another  senator,  spoken  after  the  President  had 
assumed  control  of  the  railroads: 

No  man  in  either  chamber  of  the  Congress  at  the  time  the  legisla- 
tion was  passed  thought  for  one  moment  that  it  was  giving  power  to 
the  government  of  the  United  States  to  take  over  the  entire  railroad 
systems  of  this  country.  It  was  passed  for  a  purpose,  and  a  single 
purpose,  and  that  purpose  was  to  enable  the  government  to  mobilize 
its  troops  on  the  Mexican  border.*8 

Since  the  measure  provided  no  machinery  for  governing  or  man- 
aging the  railroads,  made  no  provision  for  determination  of  rates  or 
of  compensation  to  the  owners,  and  left  unmentioned  the  important 
subject  of  the  ultimate  return  of  the  property  to  private  hands,  the 
normal  procedure  would  have  been  to  ask  Congress  for  additional 
legislation  before  taking  action.  The  administration  evidently  feared 
that  Congress,  faced  with  anything  less  than  a  fait  accompli,  would 
bog  down  in  a  discussion  of  the  respective  merits  of  public  and  private 
ownership  and  operation,  so  that  disastrous  chaos  in  transportation 
and  finance  would  result  before  the  desired  legislation  was  enacted. 

Action  was  weighed  for  nearly  three  weeks.  Then,  on  December  26, 
1917,  when  Congress  had  adjourned  for  the  Christmas  holidays,  the 
President  issued  a  proclamation  taking  possession  and  assuming  con- 
trol of  the  railroads  as  of  December  28,  19 17.6*  Administration  was 
vested  in  the  Secretary  of  the  Treasury,  William  Gibbs  McAdoo,  not 
in  his  secretarial  capacity,  but  as  director  general  of  railroads.  Exist- 
ing statutes  and  orders  of  the  Interstate  Commerce  Commission  affect- 
ing railroads  were  to  continue  in  operation,  but,  said  the  President's 
proclamation,  "any  orders,  general  or  special,  hereafter  made  by  said 
director,  shall  have  paramount  authority  and  be  obeyed  as  such."  " 
The  director  was  to  negotiate  with  the  companies  concerning  com- 
pensation. A  statement,  issued  along  with  the  proclamation,  ex- 
plained the  problems  of  transportation  and  finance  which  made  the 
step  necessary  and  gave  assurance  that  property  rights  would  be  re- 
spected. As  soon  as  Congress  reassembled,  said  the  President,  he 
would  recommend  legislation  giving  definite  guarantees.6"  On  Janu 

tt Senator  Chamberlain,  53  Congressional  Record  11492. 

*56  Congressional  Record  2372.  "40  Stat.  1733.  "40  Stat.  1734. 

"Messages  and  Papers  of  the  President*,  XVII,  8412-8413. 
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ary  4,  1918,  he  appeared  before  Congress  to  repeat  his  explanation 
and  ask  that  the  promised  guarantees  be  given.8*  Administration  bills 
to  achieve  the  desired  ends  were  introduced  simultaneously  in  both 
houses. 

Although  there  were  indications  of  muffled  resentment  in  Congress 
at  the  President's  strategy  in  assuming  control  when  the  legislators 
were  not  in  session,  there  was  no  outburst  of  criticism.  The  action 
was  generally  supported  by  government  agencies,  including  the  In- 
terstate Commerce  Commission,  and,  apparently,  by  the  railroad  com- 
panies themselves.  Congress  made  no  effort  to  secure  participation  of 
the  Senate  in  the  selection  of  the  director  general  or  his  subordinates, 
or  to  determine  the  type  of  organization  to  be  set  up  for  operation  of 
the  railroads.  The  managerial  arrangements  already  worked  out  by 
the  administration  were  assumed  to  be  permanent  for  the  period  of 
government  operation,  subject  to  modification  as  the  President  and 
his  subordinates  saw  fit.  In  general,  the  authority  sought  by  the  ad- 
ministration was  granted.  The  statute  gave  the  President  power  to 
fix  rates.  It  authorized  the  Interstate  Commerce  Commission  to  in- 
quire into  their  reasonableness,  but  did  not  authorize  suspension  dur- 
ing the  period  of  inquiry.  Actually  there  was  little  likelihood  of 
interference  by  the  commission.  A  scheme  of  generous  compensation 
to  the  railroads  was  included.  Federal  control  was  to  end  not  later 
than  a  year  and  nine  months  after  the  ratification  of  a  treaty  of  peace. 
The  statute,  as  approved  on  March  21,  1918,  concluded  with  a  section 
reading  as  follows: 

That  this  act  is  expressly  declared  to  be  emergency  legislation 
enacted  to  meet  conditions  growing  out  of  war;  and  nothing  herein 
is  to  be  construed  as  expressing  or  prejudicing  the  future  policy  of  the 
federal  government  concerning  the  ownership,  control,  or  regulation 
of  carriers  or  the  method  or  basis  of  the  capitalization  thereof.67 

The  director  general  divided  the  country  into  regions  for  admin- 
istrative purposes.  He  appointed  railroad  presidents  or  other  high 
officers  of  the  railroads  as  federal  managers.  They  were  required  to 
resign  from  positions  they  had  theretofore  held  and  to  accept  lower 
salaries,  representing  oftentimes  adjustment  from  a  level  of  seventy- 
five  thousand  down  to  twenty-five  thousand  dollars  a  year.*8  With  a 
generosity  more  characteristic  of  governmental  paymasters  than  of 

"Ibid.,  XVIII,  8418.  "40  Stat.  451,  458. 

*  Walker  D.  Hines,  War  History  of  American  Railroads   (1928),  p.  27. 
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private  employers,  the  director  general  raised  wages  to  avert  labor  con- 
troversies. Equipment  of  the  several  roads  was  pooled,  and  the  at- 
tempt was  made  to  manage  the  railroads  of  the  entire  country  as  if 
they  were  a  part  of  one  integrated  system.  The  director  general 
worked  with  the  War  Industries  Board,  the  Fuel  Administration,  and 
other  agencies  in  bringing  order  out  of  chaos.  Before  the  war  was 
over,  he  had  eliminated  much  of  the  congestion  which  had  made 
centralized  management  a  necessity.  A  number  of  inland  water- 
transportation  lines  were  likewise  brought  under  his  control  and  in- 
tegrated into  the  system.*8 

CONTROL  OF   TELEPHONE   AND  TELEGRAPH    LINES 

The  extension  of  governmental  power  can  be  illustrated  from  a 
number  of  other  fields.  The  statute  books  contained  no  prewar 
enactment  giving  the  President  authority  to  take  over  telephone, 
telegraph,  and  cable  lines  as  he  had  taken  railroads.  A  threatened 
telegraphers'  strike  in  the  summer  of  1918  led  to  a  movement  for 
enabling  legislation.  The  President  made  no  direct  request  for  the 
legislation,  as  he  had  done  in  other  instances.  Through  Joseph 
Tumulty,  his  secretary,  he  replied  to  an  inquiry  by  saying  he  thought 
the  legislation  should  be  enacted  as  soon  as  possible.70  He  sent  to  the 
chairman  of  the  House  committee  on  interstate  and  foreign  commerce 
a  brief  note  endorsing  a  letter  from  Postmaster  General  A.  S.  Burleson 
which  urged  the  enactment.  The  Burleson  letter  said  in  part: 

At  this  moment  the  paralysis  of  a  large  part  of  the  system  of  elec- 
trical communication  is  threatened  with  possible  consequences  preju- 
dicial to  our  military  preparations  and  other  public  activities  that 
might  prove  serious  or  disastrous.  We  are  reminded  that  there  is  not 
a  nation  engaged  in  the  war  that  intrusts  its  military  or  other  com- 
munications to  unofficial  agencies.71 

Many  senators  were  suspicious  of  presidential  advocacy  which  came 
only  through  subordinate  officials  or  as  confirmation  of  positions 
taken  by  subordinates.  They  knew  that,  in  a  number  of  annual  re- 
ports, the  Postmaster  General  had  advocated  government  ownership 
of  the  agencies  of  electrical  communication  and  their  consolidation 
under  the  control  of  the  Post  Office  Department."  They  had  no 
desire  to  see  the  war  used  to  bring  about  the  success  of  Mr.  Burleson's 

•  Willoughby,  op.  cit.f  pp.  180-181.  "56  Congressional  Record  8743. 

71  fbid.,  p.  8741.  "See  Post  Office  Department  Annual  Report,  1917,  p.  79. 
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aspirations  or  to  give  to  him  or  others  drastic  powers  of  censorship. 
Some  of  them  believed  that,  if  government  control  was  a  war  neces- 
sity, it  could  be  exercised  without  legislative  action.  On  this  point 
as  on  others,  however,  there  was  no  way  to  discover  the  limits  of  the 
powers  of  the  President  and  the  point  at  which  legislative  support 
was  necessary.  A  concisely  phrased  joint  resolution  was  passed,  giv- 
ing the  President  the  desired  powers  until  the  ratification  of  a  treaty 
of  peace.  Just  compensation  was  to  be  paid  for  the  use  of  the 
property.™ 

The  President  immediately  vested  control  over  telegraph  and  tele- 
phone lines  in  the  Postmaster  General/4  The  latter  established  a 
wire-control  board  and  other  agencies  through  which  he  exercised  his 
authority.  The  public  seems  never  to  have  been  thoroughly  con- 
vinced that  government  control  was  necessary  or  to  have  regarded  the 
administration  of  the  act  favorably.  Burleson  advocated  legislation 
to  extend  the  period  of  control,  and  evidently  believed  that  the 
lines  would  never  be  returned  to  private  hands.  Without  waiting  for 
a  treaty  of  peace,  Congress,  on  the  advice  of  the  President,  terminated 
government  control  at  the  end  of  a  year.7'  In  his  report  on  govern- 
ment operation,  Burleson  said  that,  when  the  pioperties  were  taken 
over,  it  was  generally  assumed  that  control  would  be  for  at  least  three 
years,  "one  additional  year  of  war,  one  year  before  the  proclamation 
of  peace,  arid  one  year  allowed  for  adjustment  and  settlement  should 
Congress  at  the  close  of  the  war  require  the  return  of  the  properties/'  w 
The  statement  showed  how  little  attention  he  had  given  to  the 
enabling  statute,  which  provided  that  government  control  should  "not 
extend  beyond  the  date  of  the  proclamation  by  the  President  of  the 
exchange  of  ratifications  of  the  treaty  of  peace."  n 

MARITIME  COMMERCE,  AND  ENEMY  TRADE 

Control  over  common  carriers  on  the  seas  had  been  vested  in  the 
United  States  Shipping  Board,  which  was  created  by  the  Shipping  Act 
of  1916.™  The  board  was  intended  to  have  regulatory  functions  some- 
what similar  to  those  of  the  Interstate  Commerce  Commission.  In 
addition,  it  was  intended  to  build  up  the  merchant  marine  of  the 

TMO  Stat.  904. 

T*40  Stat.  1807.    Control  over  marine  cable  systems  was  given  on  November  2,  1918, 
40  Stat.  1872. 
75  41   Stat.   157.  w  Senate  Doc.  No.  152,  66th  Cong.,  1st  sess.,  p.  a. 

77  40  Stat.  904  T839  Stat.  728. 
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country  through  the  purchase  and  construction  of  ships.  For  this 
purpose  the  board,  pursuant  to  the  statute,  formed  the  government- 
owned  Emergency  Fleet  Corporation  under  the  laws  of  the  District 
of  Columbia.  By  means  of  this  corporation  the  government  carried 
on  throughout  the  war  period  a  huge  shipbuilding  program.  The 
corporation  was  in  part  under  the  control  of  the  Shipping  Board,  but 
the  bylaws  gave  its  management  some  degree  of  independence.  Con- 
flicts of  jurisdiction  between  the  two  agencies  interfered  with  opera- 
tions, A  true  hierarchy  of  authority  was  eventually  established, 
placing  responsibility  in  the  president  of  the  board  of  trustees  of  the 
corporation,  who  was  also  chairman  of  the  Shipping  Board.7* 

Pursuant  to  the  Trading-with-the-Enemy  Act,80  the  President  estab- 
lished by  executive  order  a  War  Trade  Board,  consisting  of  represen- 
tatives of  the  Secretaries  of  State,  Treasury,  Agriculture,  and  Com- 
merce, and  the  heads  of  the  Food  Administration  and  the  United 
Stales  Shipping  Board.  Trade  with  persons  in  enemy  countries  could 
be  carried  on  only  under  license  from  the  board.  By  means  of  the 
supervision  provided  for,  a  certain  amount  of  trade  beneficial  to  the 
United  States  was  continued,  while  transactions  injurious  to  the 
United  States  were  prohibited. 

The  office  of  alien  property  custodian  was  created  pursuant  to  the 
same  act,  to  hold  and  manage  property  in  the  United  States  which  be- 
longed to  citizens  or  nationals  of  enemy  countries.  Money  seized  was 
invested  in  government  bonds,  to  aid  the  United  States  in  winning  the 
war.  It  was  contemplated  that  the  property  held,  or  the  proceeds 
from  it,  would  ultimately  be  restored  to  the  private  claimants  when 
satisfactory  relationships  had  been  re-established  with  the  enemy 
countries.  The  custodian  began  the  making  of  payments  after 
treaties  of  peace  with  enemy  countries  had  been  ratified.  Some  claims 
ot  Germans,  however,  remain  unsettled  because  of  failure  of  Ger- 
many to  fulfill  certain  financial  obligations  to  the  United  States. 
There  was  no  attempt  at  wholesale  confiscation  of  enemy  property, 
such  as  had  been  advocated  by  many  people  during  the  Civil  War. 

THE  CONTROL  OF  FINANCE 

The  federal  reserve  system  established  in  1914  was  now  in  good 
working  order.  It  provided  a  flexibility  which  greatly  aided  the 
United  States  in  waging  a  major  war  without  the  suspension  of  specie 
payments.  Through  various  agencies,  however,  the  government 

*Van  Doin,  op.  cit ,  pp.  47-50.  "MO  Stat.  411. 
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found  it  necessary  to  exert  unprecedented  controls.  If  billions  of 
dollars  were  to  be  available  for  borrowing  by  the  government,  it  was 
necessary  that  borrowing  for  non-governmental  purposes  be  cur- 
tailed. The  raising  of  capital  for  private  agencies  necessary  to  the 
conduct  of  the  war,  such  as  the  railroads,  needed  to  be  handled  in  such 
a  way  as  to  avoid  competition  with  the  government.  This  need  pro- 
vided one  of  the  arguments  for  assuming  complete  governmental  con- 
trol over  the  railroads.  The  Federal  Reserve  Board  established  a 
capital  issues  committee  to  inspect  the  borrowing  plans  of  local  gov- 
ernments and  private  agencies  and  to  discourage  the  marketing  of 
loans  not  connected  with  the  management  of  the  war  or  necessary  to 
the  public  welfare.81  The  committee  was  highly  influential  in  drying 
up  the  stream  of  capital  flowing  into  ordinary  private  business.  Its 
functions  were  regarded  as  so  important  that  an  act  of  April  5,  1918, 
gave  it  independent  status  with  the  provision  that  at  least  three  of  the 
members  of  the  committee  should  be  members  of  the  Federal  Reserve 
Board."  Machinery  was  needed,  on  the  other  hand,  by  which  the 
necessary  capital  could  be  provided  for  industries  essential  to  the 
conduct  of  the  war.  By  the  statute  mentioned,  Congress  created  the 
War  Finance  Corporation,  with  the  Secretary  of  the  Treasury  as  chair- 
man of  the  board  of  directors.  The  corporation  was  equipped  with 
five  hundred  million  dollars  of  government-owned  capital.  It  was 
authorized  to  make  loans  to  banking  institutions,  which  in  turn  made 
loans  to  establishments  whose  operations  were  necessary  or  contribu- 
tory to  the  prosecution  of  the  war.  The  establishment  of  the  War 
Finance  Corporation,  like  many  other  wartime  expedients,  was  im- 
portant, not  merely  because  of  its  effectiveness  as  a  war  measure,  but 
because  it  constituted  a  precedent  for  other  agencies,  such  as  the 
Reconstruction  Finance  Corporation,  which  was  created  to  make  loans 
to  business  in  later  years.8* 

EMERGENCY  HOUSING 

Experience  in  the  field  of  emergency  housing  was  similar  to  that  in 
many  other  fields.  Private  enterprise  was  not  equipped  to  bring 
about  the  rapid  construction  of  the  dwellings  that  were  needed.  Part 
of  the  difficulty  lay  in  the  extent  to  which  finance,  men,  and  materials 
were  being  absorbed  for  other  war  purposes.  The  government,  there- 

**See  Woodbury  Willoughby,  The  Capital  Issues  Committee  and  War  Finance  Cor- 
poration   (1934),  chapter  I. 
"40  Stat.  506,  512.  "For  discussion  see  Van  Dorn.  op.  cit.,  pp.  121-158. 
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fore,  found  it  necessary  to  undertake  the  construction  of  single  dwell- 
ings and  apartment  houses  in  areas  congested  with  war  workers.  The 
Emergency  Fleet  Corporation  built  homes  for  the  workers  bi ought  to 
its  shipyards.  A  great  deal  of  residential  construction  in  other  areas 
was  turned  over  to  the  United  States  Housing  Corporation,  which 
was  formed  by  the  Secretary  of  Labor  under  the  laws  of  New  York.84 
The  corporation  completed  twenty-eight  major  projects  and  had 
many  others  under  way  when  the  termination  of  the  war  made  their 
continuation  unnecessary.88  The  difficult  constitutional  question 
whether  the  federal  government  had  the  power  to  requisition  land  for 
housing  purposes  was  answered  in  the  affirmative  by  a  federal  district 
court,80  but  did  not  reach  the  higher  federal  courts. 

LABOR 

In  labor  relations,  as  in  other  fields,  governmental  organization  had 
to  adjust  itself  to  the  war  emergency.  The  war  depleted  the  supply 
of  available  workers  and  increased  the  demand,  thereby  putting  labor 
in  a  strategic  bargaining  position.  The  rise  in  the  cost  of  living,  the 
prevalence  of  profiteering,  and  the  faulty  distribution  of  labor  for  war 
purposes  gave  rise  to  large  numbers  of  disputes  which  threatened  to 
curtail  production  in  the  midst  of  the  war  crisis.  Conditions  were 
particularly  bad  in  the  copper,  oil,  and  timber  industries  of  the  West, 
with  the  seditious  influence  of  the  Industrial  Workers  of  the  World 
playing  a  prominent  part. 

During  the  autumn  of  1917,  the  President's  Mediation  Commission, 
headed  by  the  Secretary  of  Labor,  made  a  survey  of  the  areas  in  which 
labor  troubles  were  reported  and  submitted  a  series  of  recommenda- 
tions. It  urged  elimination  of  profiteering  to  the  utmost  extent,  ac- 
ceptance of  collective  bargaining,  establishment  of  continuous  admin- 
istrative machinery  for  the  settlement  of  disputes,  acceptance  of  the 
eight-hour  day,  a  single-headed  government  administration  for  deal- 
ing with  wartime  labor  problems  directly  affecting  the  government, 
surrender  by  labor  of  practices  restricting  efficiency,  and  education 
concerning  labor's  relation  to  the  war.87 

In  co-operation  with  the  Council  of  National  Defense  a  War  Labor 
Administration  was  established  in  the  Department  of  Labor.  A  group 

**For  authorizing  statute  see  40  Stat.  550  and  595. 
86  For  discussion  see  Van  Dorn,  op.  cit.,  pp.  139-169. 
*  United  States  v.  Stein,  48  F.  (2d)  626  (1921). 
w  Report  of  the  Department  of  Labor,  1918,  p.  28. 
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of  representatives  of  employers  and  workers  was  called  together  to 
advise  on  program  and  methods.  This  group  became  the  National 
War  Labor  Board,  one  of  the  more  important  agencies  for  dealing 
with  labor  disputes  during  the  war.  Recognizing  the  difficulty  of 
choosing  a  chairman  of  the  group  satisfactory  to  both  factions,  the 
Secretary  invited  each  faction  to  choose  a  chairman,  and  it  was  ar- 
ranged that  each  chairman  was  to  preside  on  alternate  days.  William 
Howard  Taft  was  chosen  by  the  employers  and  Fiank  P.  Walsh  by 
the  workers.  When  the  board  was  given  official  status  by  the  Presi- 
dent, the  two  chairmen  were  designated  as  representatives  of  em- 
ployers and  employees."  They  worked  together  harmoniously 
throughout  the  war. 

The  National  War  Labor  Board  helped  to  settle  many  serious  labor 
disputes.  It  protected  the  right  of  labor  to  organize,  without  aiding 
die  establishment  of  the  closed  shop.  As  an  aspect  of  war  policy  it 
took  a  stand  against  the  enforcement  of  "yellow-dog"  contracts,  even 
though  the  Supreme  Court  in  the  same  period,  in  the  Hitchman  case,89 
held  that  rights  secured  by  such  contracts  were  entitled  to  protection. 
When  the  Western  Union  Telegraph  Company  refused  to  re-employ 
men  discharged  for  union  membership,  the  government  took  over  the 
lines  and  operated  them  itself.  When  a  manufacturer  of  rifles  re- 
fused to  accept  the  mediation  or  adopt  the  rules  of  the  board,  the 
War  Department  took  charge  of  the  operation  of  the  plant.  When 
members  of  a  machinists'  union  went  on  strike  in  violation  of  an 
agreement  rather  than  accept  an  award  made  through  the  War  Labor 
Board,  the  President  assured  them  that,  unless  they  returned  to  work, 
they  would  be  barred  from  any  war  industry  in  the  community  for 
one  year.  The  United  States  Employment  Service  would  refuse  to 
find  them  work  in  any  war  industry  and  employment  in  all  govern- 
ment agencies  would  be  cut  off  from  them.  Draft  boards  would  be 
instructed  to  reject  exemption  claims  based  on  their  alleged  useful- 
ness for  war  production.  The  men  returned  to  work.*0 

The  federal  government  itself  had  become  the  greatest  employer  in 
the  country.  To  co-ordinate  labor  policies  in  the  several  government 
agencies  the  War  Labor  Policies  Board  was  established.  It  consisted 
of  representatives  of  the  Departments  of  Labor,  War,  Navy,  and  Agri- 

mlbid.,  pp.  99  100. 

*  Hitchman  Coal  and  Coke  Co.  v.  Mitchell,  245  U.S.  229    (1917).    "Yellow-dog"  con 
tracts  made  abstention  from  union  membership  a  condition  of  employment. 
90  Baker   op.  cit.,  VIII   (1939), -401-402. 
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culture,  and  of  the  Shipping  Board,  the  Emergency  Fleet  Corporation, 
the  Food  and  Fuel  and  Railroad  Administrations,  and  the  War  In- 
dustries Board.  The  new  board  did  much  to  establish  uniform 
standards  for  labor  throughout  the  field  of  government  employment.*1 

Many  employers  took  the  position  that  state  laws  governing  labor 
conditions  could  not  be  enforced  in  plants  producing  goods  under 
contract  for  the  government.  The  federal  government  had  no  code 
of  labor  law  to  apply  to  private  industry.  To  secure  adequate  protec- 
tion for  labor,  therefore,  the  War  Labor  Policies  Board  secured  the 
insertion  in  contracts  of  clauses  requiring  full  compliance  with  state 
labor  laws  in  carrying  out  the  contracts.'8 

A  different  kind  of  state  legislation  threatened  to  embarrass  the 
federal  government.  Because  workers  were  being  drawn  away  by 
news  of  jobs  elsewhere  at  better  wages  and  under  better  conditions,  a 
number  of  states,  many  of  them  in  the  South,  enacted  laws  taxing  the 
solicitation  of  labor  or  forbidding  outright  the  enticement  of  workers 
away  from  employers  whom  they  were  serving  under  contract.  At- 
tempts were  made  to  enforce  these  laws  against  agents  of  the  federal 
government  and  of  corporations  producing  materials  for  the  govern- 
ment. The  Department  of  Justice  took  the  position  that  the  laws 
could  not  be  enforced  to  embarrass  the  federal  government  and  in- 
structed United  States  attorneys  to  defend  persons  prosecuted.  The 
invalidity  of  the  laws  was  particularly  clear,  it  was  said,  in  such  a  case 
as  that  of  the  Du  Pont  Engineering  Company,  where  the  company  was 
under  contract  to  erect  a  plant  and  operate  it  for  the  government.  It 
was  even  more  clear  as  to  the  government-owned  corporation  oper- 
ating the  nitrate  plant  at  Muscle  Shoals.M 

A  federal  court  issued  an  injunction  against  a  strike  in  a  plant  en- 
gaged primarily  in  manufacture  of  goods  for  the  government,  in  a 
building  erected  at  government  expense,  with  raw  materials  provided 
by  the  government.  The  company,  said  the  judge,  was  "to  all  intents 
and  purposes  an  instrumentality  or  agency  of  the  government  itself 
created  and  existing  under  national  laws."  M  Other  employers  would 
have  liked  to  use  government  contracts  as  a  means  of  escape  from  un- 
pleasant labor  involvements.  Usually,  however,  the  government  did 
not  support  the  use  of  government  contracts  to  secure  injunctions 

"Report  of  the  Department  of  Labor,  1918,  pp.  115-118.  "Ibid.,  p.  121. 

••LaRue  Brown  to  Hooper  Alexander,  June  26,  1918,  Department  of  Justice  File  No 
191906.    See  Homer  Cummings  and  Carl  McFarland,  Federal  Justice   (1937),  p.  454 
•*  Wagner  Electric  Mfg.  Co.  v.  District  Lodge,  252  Fed.  597   (1918). 
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against  strikes.  Curtailment  of  the  right  to  strike  came  through  such 
agencies  as  the  War  Labor  Board,  which  compensated  for  loss  of  the 
right  by  securing  many  of  the  privileges  for  which  strikes  might  other- 
wise have  been  undertaken. 

THE  COMMITTEE  ON  PUBLIC  INFORMATION 

A  unique  expansion  of  federal  powers  for  war  purposes  was  the  cre- 
ation —  one  might  almost  say  the  manufacture  —  of  public  sentiment 
favorable  to  measures  necessary  for  the  conduct  of  the  war.  National 
leaders  saw  the  necessity  of  cutting  off  the  flow  to  the  enemy  of  infor- 
mation that  might  injure  the  United  States  and  the  Allies  and  of 
checking  the  spread  of  enemy  propaganda  in  the  United  States;  but 
from  the  beginning  it  was  recognized  that  something  other  than,  or 
in  addition  to,  mere  censorship  was  needed.  Furthermore,  England's 
blundering  experience  with  censorship  at  the  beginning  of  the  war 
had  not  been  particularly  happy.  It  was  hoped  that  by  combining 
censorship  with  a  positive  publicity  program,  which  would  give  out  a 
maximum  of  war  information  not  injurious  to  the  country  and  which 
would  stimulate  enthusiasm  for  vigorous  prosecution  of  the  war,  a 
maximum  of  good  would  be  achieved  with  a  minimum  of  evil. 

On  April  13,  1917,  a  week  after  the  date  of  the  declaration  of  war, 
the  Secretaries  of  State,  War,  and  Navy  addressed  to  the  President  a 
letter  advising  the  creation  of  a  Committee  on  Public  Information, 
to  consist  of  the  three  Secretaries,  or  persons  designated  by  them,  and 
a  civilian  chairman,  "preferably  some  writer  of  proved  courage,  abil- 
ity, and  vision,  able  to  gain  the  understanding  co-operation  of  the 
press  and  at  the  same  time  rally  the  authors  of  the  country  to  a  work 
of  service."  The  three  Secretaries  believed  the  President  had  the 
power  to  create  such  a  committee  without  waiting  for  further  legisla- 
tion. The  President  created  it  by  executive  order  of  April  14,  1917, 
with  George  Creel,  a  magazine  writer  and  former  newspaperman,  as 
chairman.*5  A  news  item  said  that  administration  officials  were  con- 
sidering the  draft  of  a  simple  bill  to  be  recommended  to  Congress 
with  the  object  of  giving  the  committee  statutory  authority  to  carry 
out  its  rulings.96 

Under  Creel's  direction,  the  Committee  on  Public  Information 

m  Official  Bulletin,  May  10,  1917,  p.  4.  See  also  James  R.  Mock  and  Cedric  Larson, 
Words  that  Won  the  War:  The  Story  of  the  Committee  on  Public  Information,  1917* 
1919  (1939),  pp.  48-51. 

"New  York  Times,  April  15,  1917. 
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operated  as  a  loosely  knit  and  ever-changing,  but  always  powerful, 
organization,  spreading  information  and  propagating  beliefs  for  the 
American  people.  It  prepared  articles,  editorials,  and  cai toons  for  the 
use  of  newspapers.  Beginning  May  10,  1917,  it  published  an  Official 
Bulletin  by  which  public  documents  and  digests  of  information  were 
rirculated  among  the  departments,  bureaus,  and  offices  of  the  govern- 
ment, and  displayed  in  post  offices;  and  it  was  sent  to  such  subscribers 
as  would  pay  the  price.  Casualty  lists  lent  grim  attraction  to  this 
daily  publication.  The  committee  provided  advertisements  and 
posters  for  Liberty  Loan  drives  and  other  purposes,  speeches  and 
"four- minute  men"  to  deliver  them  before  public  assemblies,  and 
motion  pictures,  not  yet  vocal,  with  propaganda  displays  and  appro- 
priate scripts.07 

Although  the  committee  had  no  power  of  censorship  in  the  nature 
of  direct  authority  to  punish  the  publication  of  any  kind  of  material, 
it  had  indirect  power  through  reliance  of  the  administration  on  its 
judgment  as  to  the  giving-out  of  information.  Furthermore,  the 
chairman  became  a  member  of  the  censorship  board  established  under 
the  Trading-with-the-Enemy  Act,  to  deal  with  foreign  communica- 
tions, and  was  in  such  close  contact  with  the  Postmaster  General  and 
other  government  officials  as  to  make  it  unwise  for  any  publication 
to  flout  his  policies. 

During  the  weeks  following  the  creation  of  the  Committee  on  Pub- 
lic Information,  Congress  debated  the  provisions  of  the  omnibus 
measure  which  came  to  be  known  as  the  Espionage  Act.  Censorship 
was  discussed  at  length,  under  the  suspicious  eyes  of  the  press  of  the 
country.  Drastic  proposals  were  rejected,  and  Congress  included  no 
provisions  concerning  an  agency  to  control  public  information.  Bills 
introduced  thereafter  to  provide  for  a  war  information  commission 
died  in  committee."* 

The  Committee  on  Public  Information  continued  to  function, 
therefore,  purely  on  the  basis  of  the  executive  order  which  created 
it.  It  was  watched  with  suspicion  by  the  press  and  by  anti-administra 
tion  politicians.  A  dispute  over  the  handling  of  one  item  of  infor- 
mation led  to  the  proposal  of  a  Senate  resolution  asking  the  Secre- 
tary of  the  Navy  to  provide  the  relevant  facts,  and  asking  him  further 
"to  furnish  the  Senate  with  the  names  of  all  persons  employed  by  such 
Committee  on  Public  Information,  and  the  salaries  received  by  them. 

w  For  discussion  see  generally  Mock  and  Larson,  op.  cit. 
"55  Congressional  Record  3589,  3745,  4058. 
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and  the  character  of  the  duties  performed  by  each,  together  with  a  full 
statement  of  the  rules  regulating  press  censorship  and  the  reasons  for 
the  frequent  changes  in  the  same,  especially  concerning  cable  mes- 
sages." *  The  resolution  was  debated,  but  no  further  action  was 
taken.  It  was  disclosed  that  expenses  of  the  committee  were  paid  out 
of  a  fund  of  one  hundred  million  dollars  allotted  to  the  President  for 
use  at  his  discretion  for  general  purposes  of  defense.  Senator  Lodge 
remarked  that  Congress  had  refused  to  give  power  to  Mr.  Creel,  and 
added  sarcastically  that  "Mr.  Creel,  apparently,  is  part  of  the  general 
defense  of  the  country;  and  the  little  government  publication  which 
he  is  publishing,  and  the  scores  of  people  whom  I  am  told  he  has  em- 
ployed to  do  what  might  be  done  by  a  stenographer  and  a  couple  of 
clerks,  are  being  paid  for  out  of  that  fund."  10° 

Other  measures  were  introduced  in  Congress  to  provide  statutory 
authorization  for  a  publicity  organization,  but  none  of  them  were 
enacted.  The  Committee  on  Public  Information  continued  to  func- 
tion and  exerted  a  tremendous  amount  of  influence.  It  worked  along- 
side the  Food  Administration,  the  Fuel  Administration,  the  Depart- 
ment of  Agriculture,  and  the  many  other  agencies  pouring  out  pub- 
licity and  propaganda  material.  It  also  worked  alongside  or  with 
the  Post  Office  Department  and  other  agencies  restricting  publication 
and  circulation  of  news  and  propaganda.  It  achieved  its  results  in 
spite  of  lack  of  monopoly  powers  and  in  spite  of  the  fact  that  no 
statute  provided  for  its  existence.1*4 

CO-ORDINATION 

The  number,  size,  and  complexity  of  agencies  operating  in  the  fed- 
eral government  during  the  first  World  War  were  unprecedented. 
The  problems  of  co-ordination  were  overwhelming,  both  because  of 
the  lark  of  experience  with  agencies  of  such  si/e  and  complexity  and 
because  of  the  novelty  of  the  purposes  for  which  they  were  created. 
No  scheme  was  worked  out  for  the  complete  co-ordination  of  the 
entire  governmental  establishment  as  it  had  to  do  with  the  war,  except 
through  the  hands  of  the  President.  The  beginnings  of  co-ordination 
were  made  in  the  summer  of  1917  when  two  agencies  set  up  under 
the  Council  of  National  Defense,  the  Munitions  Standards  Board  and 
the  General  Munitions  Board,  were  merged  in  the  War  Industries 

»Ibid.f  p.  5414.  ""Ibid.,  p.  5421. 

101  By  an  appropriation  act  of  July  1,  1918,  40  Stat.  634,  646,  Congress  recognized  the 
existence  of  the  Committee  on  Public  Information  oy  making  an  appropriation  for  it* 
expenses. 
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Board.  The  new  board  was  to  supervise  the  acquisition  of  supplies 
by  the  War  and  Navy  Departments  and  act  in  many  ways  as  an  inter- 
mediary between  government  and  industry.  It  ultimately  drew  to- 
gether in  its  own  hands  many  lines  of  control.  Throughout  1917, 
however,  it  remained  subordinate  to  the  Council  of  National  Defense 
and  was  therefore  subordinate  to  agencies  which  needed  at  times  a 
measure  of  regimentation  in  order  to  eliminate  conflicts. 

Before  the  end  of  the  year  a  considerable  amount  of  dissatisfaction 
developed  concerning  the  progress  of  war  preparations.  Confusion 
was  much  in  evidence.  Plans  went  awry,  programs  of  production 
and  distribution  bogged  down,  frantic  agencies  got  in  each  other's 
way,  and  competing  government  purchasing  agencies  fought  for  the 
possession  of  the  same  materials.  Materials  were  said  to  have  been 
carried  to  Europe  and  then  carried  back  again  for  want  of  ballast  in 
otherwise  empty  ships.  Men  trained  for  battle  were  sent  abroad  and 
had  to  be  provided  with  clothing  and  guns  by  the  Allies  whom  they 
went  to  assist.  Hearings  before  the  Senate  committee  on  military 
affairs  disclosed  gross  inefliciency  at  critical  points.  In  spite  of  the 
fact  that  criticism  of  the  government  was  denounced  as  giving  aid  and 
comfort  to  the  enemy,  such  criticism  was  voiced  in  Congress  and  given 
publicity  by  the  press. 

The  great  need  was  not  for  more  agencies  but  for  over-all  super- 
vision, co-ordination  of  activity  irom  the  top.  The  President,  it  was 
said  time  and  time  again,  was  already  burdened  with  more  responsi- 
bility than  any  man  could  possibly  carry.  He  should  be  provided 
with  right-hand  assistance  in  managing  the  mass  of  organizations  sub- 
ject to  his  control.  The  committee  on  military  affairs  did  not  return 
to  the  plan  for  a  joint  congressional  committee  to  aid  the  President, 
but  proposed  the  creation  of  a  ministry  of  munitions  and  of  a  war 
cabinet  of  three  men. 

Senator  Chamberlain,  chairman  of  the  committee  on  military 
affairs,  and  Senator  Hitchcock,  a  member  of  the  committee,  called  on 
the  President  to  discuss  means  ot  co-ordinating  and  speeding-up  the 
military  program,  and  Senator  Chamberlain  mentioned  a  bill  which 
he  had  in  mind  for  the  creation  of  a  munitions  ministry.  On  Janu- 
ary 11,  the  President  wrote  to  Senator  Chamberlain  opposing  the  plan 
for  such  a  ministry.  He  said  in  part,  "1  have  had  in  the  last  few 
months  a  great  deal  of  experience  in  trying  to  co-ordinate  things,  and 
upon  every  fresh  co-ordination  delay  inevitably  results,  and  not  only 
delay,  but  all  sorts  of  cross-currents  of  demoralization  which  are  very 
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serious  impediments  to  the  effective  conduct  of  business/'  He  spoke 
of  evidence  that  munitions  ministries  on  "the  other  side  of  the  water" 
had  not  fulfilled  expectations,  and  added  that  "the  structure  of  those 
governments  is  so  utterly  different  from  our  own  that  we  could  not,  if 
we  would,  create  any  such  paiity  of  power  and  influence  between  the 
head  of  such  a  bureau  and  the  heads  of  the  permanent  departments  as 
can  be  created  under  such  political  arrangements  as  the  French  and 
English."  m 

Senator  Chamberlain  was  not  convinced.  In  a  speech  delivered  in 
New  York  on  January  19,  1918,  he  declared  that  the  military  estab- 
lishment had  fallen  down  and  had  almost  stopped  functioning  be- 
cause of  inefficiency  in  every  bureau  and  department  of  the  govern- 
ment. Congress  was  trying  to  centralize  in  one  man  the  power  of 
supplying  the  army. 

We  have  reported  a  bill,  following  the  experience  of  Great  Britain 
and  France,  creating  a  director  of  munitions  for  this  purpose.  We 
have  gone  one  step  further,  and  we  have  provided  a  bill  for  the  cre- 
ation of  a  cabinet  of  war,  whose  duty  it  shall  be  to  lay  out  what  we 
never  have  had,  and  have  not  now  —  a  program  to  carry  on  this  war 
to  a  successful  conclusion.  My  friends,  this  is  not  an  administration 
measure;  it  is  an  American  measure,  and  comes  from  Republicans 
and  Democrats  both.101 

The  President  wrote  to  ask  if  the  senator's  statement  about  the  con- 
dition of  the  military  establishment  had  been  reported  correctly.104 
Chamberlain  verified  the  report,  whereupon  the  Piesident  gave  to  the 
press  a  pronouncement  that  the  statement  of  the  senator  was  "an  as- 
tonishing and  absolutely  unjustifiable  distortion  of  the  truth."  There 
had  been  delays  and  disappointments,  but  the  War  Department  had 
performed  a  great  and  difficult  task  with  extraordinary  promptness 
and  efficiency.  Congressional  investigations  had  merely  contributed  to 
such  delay  and  confusion  as  had  already  arisen.  Reorganization 
measures  based  on  experience  had  already  been  worked  out,  and  were 
"much  more  likely  than  any  others  to  be  effective,  if  the  Congress  will 
but  remove  a  few  statutory  obstacles  of  rigid  departmental  organiza- 
tion which  stand  in  their  way.  The  legislative  proposals  I  have  heard 
of  would  involve  long  additional  delays  and  turn  our  experience  into 
mere  lost  motion."  105 

1W56  Congressional  Record  1207. 

**New  York  Times,  January  20,  1918,  quoted,  56  Congressional  Record  1195. 

104  56  Congressional  Record  1195. 

"•  Washington  Herald,  [anuary  22,  1918,  quoted,  5(5  Congressional  Record 
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In  the  meantime,  on  January  21,  1918,  Senator  Chamberlain  intro- 
duced the  war  cabinet  bill.  The  war  cabinet  was  to  consist  of  "three 
distinguished  citizens  of  demonstrated  executive  ability,"  to  be  ap- 
pointed by  the  President  with  confirmation  by  the  Senate.  It  was  to 
work  out  and  execute  plans  for  the  effectual  conduct  of  the  wai  and 
to  supervise,  co-ordinate,  and  direct  the  functions  of  other  executive 
agencies  of  the  government  for  that  purpose.  Although  the  activities 
and  decisions  of  the  cabinet  were  to  be  subject  to  the  review  of  the 
President,  it  seemed  clear  that,  if  the  bill  were  enacted,  it  would  dele- 
gate to  the  cabinet  many  of  the  reins  of  authority  which  the  President 
had  hitherto  jealously  kept  in  his  own  hands.14* 

Publication  of  Chamberlain's  speech,  the  exchange  of  corre- 
spondence between  him  and  the  President,  the  President's  statement 
to  the  press,  and  the  senator's  comment  resulted  in  angry  discussion 
of  the  bill  and  the  issues.  On  February  4,  Senator  Hitchcock  made  a 
speech  to  the  Senate  in  which  he  disclosed  many  of  the  findings  of  the 
investigating  committee,  including  the  "confusion  of  authority,  red 
tape,  circumlocution,  and  incapacity"  found  in  the  War  Depart- 
ment.107 Senator  James  A.  Reed,  although  often  a  critic  of  the  admin- 
istration, opposed  the  bill.  It  was  unconstitutional,  he  believed,  in 
that  it  established  an  agency  to  exercise  the  powers  conferred  on  the 
President  as  commander-in-chief  of  the  army  and  navy.  Furthermore, 
it  added  to  the  multiplicity  of  agencies  by  providing  one  not  desired 
by  the  President,  in  the  hope  of  promoting  efficiency  by  co-ordinating 
lines  of  authority  running  from  the  President.10*  It  was  argued  by 
some  that  final  authority  was  still  vested  in  the  President  and  that  the 
bill  merely  provided  machinery  for  the  exercise  of  his  powers.  The 
issue  was  never  completely  clarified. 

Wilson  was  apparently  concerned  about  the  possibility  that  the 
bill  might  be  passed  and  about  the  criticism  of  governmental  ineffi- 
ciency. As  the  debate  was  getting  under  way,  therefore,  he  had  a  bill 
prepared  authorizing  him  to  co-ordinate  or  consolidate  executive 
agencies  for  the  period  of  the  war,  and  to  transfer  functions  and  create 
new  agencies  by  executive  order.  Postmaster  General  Burleson  took 
the  bill  to  Senator  Martin,  of  Virginia,  Democratic  floor  leader,  who 
thought  it  went  too  far  and  refused  to  introduce  it."*  It  was  intro- 
duced by  Senator  Overman,  chairman  of  the  Senate  judiciary  com- 
mittee, and  referred  to  his  committee. 

**S.  3583,  56  Congressional  Record  1077-1078.  ^56  Congressional  Record  1807  ff 

**lbid.,  pp.  1618-1621.  ™  New  York  Times,  February  7  and  8,  1918. 
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The  presentation  of  the  administration  bill  created  excitement  in 
the  Senate  and  in  the  press.  Senator  Hitchcock  declared  that  its 
enactment  "would  mean  nothing  but  an  abdication  by  Congress  of  its 
lawmaking  power."  "°  Senator  Reed  Smoot  thought  there  would  be 
nothing  left  but  to  make  the  President  a  king.m  Other  senators 
sputtered  about  the  proposed  congressional  abdication  of  power.  The 
New  York  Times  said  of  the  bill,  "It  outstrips  in  its  delegation  of 
power  the  authority  contemplated  in  the  war  cabinet  bill  and  the 
measure  for  a  director  of  munitions  together."  m  One  effect,  in  any 
event,  was  to  prevent  further  consideration  of  the  latter  measures. 

The  committee  eliminated  the  important  provision  of  the  Over- 
man bill  authorizing  the  President  to  create  new  agencies  by  executive 
order  and  "to  vest  therein  the  performance  of  such  functions  as  he 
may  deem  appropriate."  Other  changes  of  lesser  importance  were 
made,  and  information  was  circulated  that  the  principal  desire  of  the 
President  was  to  have  unrestricted  power  for  effective  co-ordination 
of  the  work  of  the  War  Department.  President  Wilson  conferred 
with  individual  senators  from  time  to  time  and  urged  the  enactment 
of  the  measure.  On  the  last  day  of  February  it  came  to  a  vote  in  the 
judiciary  committee,  and  the  vote  was  a  tie.  Three  weeks  passed  be 
fore  the  tie  was  broken  and  the  measure  was  reported  favorably. 

Formal  debate  began  early  in  April.  It  was  more  than  six  weeks 
before  the  bill  was  ready  for  the  signature  of  the  President.  Friends 
of  the  measure  demonstrated  that  reorganization  of  government  agen- 
cies to  promote  efficiency  was  not  the  product  of  the  war  emergency. 
It  had  been  vigorously  advocated  by  President  Taft,  for  example, 
when  there  was  no  war  on  the  horizon.  The  need  was  a  continuing 
need  which  was  merely  accentuated  by  the  war.  Opponents  sug- 
gested that  the  bill  was  a  device  for  taking  powers  and  functions  from 
independent  agencies,  including  the  Interstate  Commerce  Commis- 
sion, the  Federal  Trade  Commission,  and  the  Federal  Reserve  Board. 
Another  ground  of  criticism  was  the  fact  that  the  President  had  asked 
for  the  enactment  indirectly  through  intermediaries  rather  than  by  a 
Sormal  request  stating  his  grounds  for  advocating  the  measure. 

Debate  on  the  Overman  bill,  as  on  other  measures,  showed  dis- 
agreement as  to  the  line  drawn  by  the  Constitution  between  the 
powers  of  the  President  and  those  of  Congress.  Senator  Knox,  who 
in  earlier  years  had  been  Attorney  General  and  then  Secretary  of 
State,  argued  that  the  President,  not  as  war  chief,  but  as  the  Chief 

id.,  Februaiy  7.  ™  Ibid.,  Febiuaiy  8.  m  Ibid.,  February  7. 
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Executive  of  the  United  States,  "could  distribute  the  executive  func 
tions  as  he  saw  fit  and  compel  such  co-ordination  as  he  saw  fit"  with- 
out the  enactment  of  legislation  to  that  effect.  He  thought  it  a  mis- 
take for  the  President  to  call  upon  Congress  for  authority  to  do  what 
he  already  had  the  power  to  do."1 

In  contrast,  Senator  Cummins,  of  Iowa,  thought  the  bill  unconsti- 
tutional because  it  attempted  to  delegate  legislative  power  to  the 
President: 

The  difficulty  of  the  question  we  have  before  us  is  that  there  are 
some  people  who  harbor  the  delusion  that  in  time  of  war  all  the 
power  of  the  government  which  it  may  properly  exercise  in  defense 
or  in  aggression  must  be  exercised  by  the  President.  That  is  the 
point  of  divergence.  The  President  has  vast  war  powers  under  the 
Constitution.  In  the  very  nature  of  things  his  authority  as 
commandcr-in-chief  of  the  army  and  navy  is  immensely  widened  in 
the  event  of  war.  But,  after  all,  the  war  powers  which  can  be  justly 
exercised  by  the  President  under  the  Constitution  are  but  a  tithe  oi 
the  powers  which  we  must  employ  in  order  to  carry  on  the  war  suc- 
cessfully; and  those  further  powers  are  to  be  employed  by  Congress 
and  not  by  the  President.114 

As  in  many  other  debates,  the  disc  ussion  here  did  little  to  clarify 
:he  constitutional  question.  The  bill  was  ultimately  passed  by  both 
houses  of  Congress  and  was  approved  by  the  President."*  No  serious 
attempt  was  made  to  secure  the  enactment  of  the  competing  measures. 

THE  WAR   INDUSTRIES   BOARD 

Under  the  Overman  Act  the  President  brought  about  a  number  of 
changes  in  governmental  organization.  The  principal  change  was 
decided  upon  and  actually  initiated  some  weeks  before  the  act  was 
passed.  The  powers  of  the  War  Industries  Board,  or  of  its  chairman, 
were  expanded  and  its  position  was  strengthened  as  a  co-ordinating 
agency.  The  board  had  originally  been  in  the  form  of  a  committee 
under  the  Council  of  National  Defense,  by  which  it  had  been  organ- 
ized. It  was  in  no  position  to  give  orders  to  the  Secretary  of  War  or 
to  other  members  of  the  council.  On  March  4,  1918,  while  the 
Senate  judiciary  committee  was  deadlocked  over  the  bill,  the  Presi- 
dent wrote  a  letter  to  Bernard  M.  Baruch  asking  him  to  accept  the 
chairmanship  of  the  War  Industries  Board.  The  letter  gave  full 
power  and  responsibility  to  the  chairman  in  most  matters  over  which 

Congressional  Record  4581.  **lbid.t  p.  5015.  ^40  Stat.  556, 
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the  board  had  jurisdiction.  With  the  important  exception  of  price- 
fixing,  it  left  the  remaining  members  chiefly  as  advisers  to  the  chair- 
man. The  President  outlined  the  functions  of  the  board  and  the 
duties  of  the  chairman  as  if  it  were  now  independent  of  the  Council  of 
National  Defense.  To  all  intents  and  purposes  it  became  inde- 
pendent immediately  after  the  Overman  Act  was  passed,  when  the 
President  issued  an  executive  order  establishing  the  board  as  "a  sep- 
arate administrative  agency  to  act  for  me  and  under  my  direction."  Ul 

In  separating  the  War  Industries  Board  from  the  Council  of 
National  Defense  and  establishing  it  as  an  independent  administrative 
agency,  the  President  may  have  violated  the  spirit  of  the  Overman 
Act,  since  the  authorization  to  create  new  agencies  and  transfer 
powers  and  functions  to  them  had  been  stricken  from  the  bill.  How- 
ever that  may  be,  the  board,  through  Chairman  Baruch,  became  an 
extremely  powerful  agency  during  the  last  months  of  the  war.  Gros- 
venor  B.  Clarkson,  the  historian  ot  the  board,  has  said  that  through  it 
the  United  States  "had  in  the  end  a  system  of  concentration  of  com- 
merce, industry,  and  all  the  powers  of  government  that  was  without 
compare  among  all  the  other  nations,  friend  or  enemy,  involved  in 
the  World  War."  ut 

A  great  deal  of  the  power  of  the  War  Industries  Board  was  exer- 
cised through  the  establishment  of  priorities,  in  connection  with  both 
production  and  distribution.  It  "said  what  should  be  produced  and 
where,  and  it  said  who  should  have  the  product."  ll*  The  chairman 
of  the  board  and  a  price-fixing  committee  worked  out  in  co-operation 
with  industry  the  prices  which  the  government  was  to  pay  for  com- 
modities. The  prices  fixed  were  high,  allowing  substantial  profits  to 
industry,  but  they  were  not  as  high  as  they  would  have  been  without 
control  through  negotiation.  Taxes  on  incomes  and  on  excess  profits 
operated  further  to  make  industry  the  servant  of  the  government  for 
the  purpose  of  winning  the  war,  even  though  they  did  not  prevent  the 
growth  of  a  crop  of  war  millionaires.  No  attempt  was  made  to  test 
the  limits  of  the  legal  authority  of  the  board.  Some  thought  that 
such  authority  was  broad;  others  thought  it  was  narrow.  Much  of  its 
control  was  exercised  through  co-operation  with  industry  and  with 
the  government  agencies  it  was  authorized  to  co-ordinate.  In  terms 

u* Executive  order  of  May  28,  1918.  The  letter  of  March  4,  1918,  was  included  as 
a  part  of  or  an  appendix  to  the  older.  Messages  and  Papers  of  the  Presidents,  XV11I, 
8518-8519. 

UTGiosvenor  B.  Clarkson,  Industrial  America  in  the  World  War  (1924),  p   63. 

*»lbid.,  p.  154. 
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of  results,  it  smoothed  out  many  of  the  tangles  of  production  and  pur- 
chase and  delivery,  so  that  by  the  date  of  the  armistice  the  nation 
had  relatively  smoothly  functioning  supply  machinery  for  war  pur- 
poses. 

Such  were  the  major  forms  of  organizational  adjustment  for  the 
conduct  of  the  war.  There  were  others  of  importance.  The  Depart- 
ment of  Agriculture  girded  itself  for  the  stimulation  of  agricultural 
production.  The  Department  of  Justice  organized  a  War  Emergency 
Division  and  enlarged  its  Division  of  Investigation.  Investigatory 
and  detecting  agencies  in  other  departments  were  expanded.  The 
high  degree  of  compartmentalization  in  the  War  Department  was 
modified.  The  military  establishment  itself  had  to  adjust  its  organ- 
ization to  the  practical  experience  of  preparation  for  and  conduct  of 
war  in  a  foreign  field. 

CONCLUSION 

The  experience  with  problems  of  organization  and  control  during 
the  first  World  War  demonstrated  the  fact  that  the  federal  structure 
of  the  government  and  the  principle  of  the  separation  of  powers  pro- 
vided no  real  hindrance  to  efficient  conduct  of  war.  State-rights  issues 
caused  little  friction  of  any  importance.  By  the  enactment  of  new 
laws  and  by  law  enforcement  the  several  states  gave  full  support  to 
the  federal  government.  On  the  other  hand,  the  extension  of  the 
power  of  the  federal  government  over  commerce  and  industry  speeded 
the  perennial  process  by  which  the  federal  government  assumed  con- 
trol over  matters  which,  if  subject  to  control  at  all,  were  supposed  to 
be  within  the  exclusive  province  of  the  states. 

As  to  relations  between  Congress  and  the  President,  the  outstand- 
ing characteristic  was  presidential  dominance.  The  illustrations  pre- 
sented above,  and  many  others  not  enumerated  here,  show  that  for 
the  most  part  the  President  was  able  to  secure  the  organizational 
set-up  he  wanted  for  the  conduct  of  the  war.  In  some  instances,  as  in 
the  establishment  of  the  Council  of  National  Defense,  he  found  clear 
authorization  in  statutes  previously  enacted.  In  other  instances,  as 
in  the  case  of  railroad  control,  he  found  statutes  which  gave  at  least  a 
certain  amount  of  plausible  authority  for  doing  what  he  wanted  to  do. 
In  some  instances  legislation  was  speedily  enacted  at  his  request.  In 
others,  as  in  the  matter  of  selecting  Herbert  Hoover  to  be  food  admin- 
istrator and  as  in  the  matter  of  making  Bernard  Baruch  virtual  direc- 
tor of  the  War  Industries  Board  with  augmented  powers,  he  acted  in 
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advance  of  legislation  which  was  finally  enacted.  He  had  struggles 
with  Congress  from  time  to  time,  but  in  each  case  he  finally  won  his 
point. 

Wilson  achieved  for  the  presidency  far  more  power  than  the  office 
had  ever  held  down  to  that  time.  The  resources  subject  to  his  com- 
mand were  incomparably  greater  than  those  available  during  the 
Civil  War.  To  a  much  greater  extent  than  President  Lincoln,  he 
laid  down  a  legislative  program  for  enactment  by  Congress.  The 
subordination  of  Congress  to  his  will  was  much  more  in  evidence 
than  during  any  preceding  administration.  For  the  period  of  the 
war  he  went  a  long  way  toward  establishing  the  relation  between  the 
President  and  Congress  which  he  regarded  as  permanently  desirable. 
In  spite  of  the  temporary  and  partial  revolt  against  such  a  relation 
during  a  period  of  years  after  the  end  of  military  hostilities,  Wilson 
paved  the  way  for  the  powerful  administration  of  Franklin  D. 
Roosevelt. 

Another  fact  is  important;  namely,  that  organizational  patterns 
created  for  war  purposes  provided  the  technical  basis  for  subsequent 
control  of  economic  life  when  war  powers  could  not  be  relied  upon  as 
the  constitutional  basis.  Experience  with  wartime  organization 
helped  to  determine  the  course  of  constitutional  development,  as 
knowledge  of  previously  used  patterns  of  control  and  desires  for  the 
achievement  of  particular  results  combined  to  overcome  constitu- 
tional scruples  about  the  legitimacy  of  a  given  program. 

The  following  are  outstanding  examples  of  the  carry-over:  Former 
members  of  the  War  Industries  Board  aided  in  shaping  the  National 
Recovery  Administration  of  1933  in  its  image  and  in  attempting  to 
re-create  the  co-operative  atmosphere  in  which  the  board  functioned. 
The  War  Finance  Corporation  established  a  pattern  for  the  Recon- 
struction Finance  Corporation  and  for  other  government  lending 
agencies.  The  Fuel  Administration  provided  background  for  the 
National  Bituminous  Coal  Commission  and  its  successor,  the  Bitu- 
minous Coal  Division  in  the  Department  of  the  Interior,  as  well  as 
for  organization  in  the  Interior  Department  for  control  of  the  oil 
industry.  The  Food  Administration  provided  background  for  sub- 
sequent activities  of  the  Department  of  Agriculture.  The  housing 
agencies  of  the  war  period  were  succeeded,  a  quarter  of  a  century 
later,  by  other  housing  agencies  in  the  New-Deal  period.  The  direc- 
tor general  of  railroads  had  hii  counterpart  in  the  federal  co-ordinator 
of  transportation.  The  labor  boards  of  the  war  period  provided  ex- 
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pcricncc  for  other  labor  boards  established  in  later  years,  including 
the  National  Mediation  Board  set  up  pursuant  to  the  Railway  Labor 
Act  of  1920,  and  the  National  Labor  Relations  Board.  The  United 
States  Shipping  Board  passed  through  a  series  of  changes  and  cul- 
minated in  the  United  States  Maritime  Commission.  Many  obvious 
parallels  exist  between  the  war  organization  of  1917-1918  and  the 
period  of  national  defense  beginning  in  1939  and  of  war  beginning 
in  1941. m 

Other  illustrations  might  be  given,  but  those  listed  demonstrate 
the  point.  It  is  true  that  many  of  the  succeeding  organizations 
differed  somewhat  from  their  predecessors  when  they  were  created 
and  differed  still  more  as  experience  with  changed  conditions  showed 
the  desirability  of  change.  The  fact  remains,  however,  that  the  pat- 
terns carried  over  and  served  as  a  guide  for  the  establishment  of  new 
organizations,  and  therefore  to  some  extent  for  the  shaping  of  national 
policies.™0 

«•  See  chapter  38. 

110  For  finther  discussion  see  ensuing  chapters,  particularly  those  covering  the  New 
Deal  peiiod. 


CHAPTER  28 


BETWEEN  WAR  AND  PEACE 


THE  PERIOD  between  the  signing  of  the  armistice  in  November,  1918, 
and  the  formal  termination  of  war  between  the  United  States  and 
Germany  some  three  years  later  was  one  of  bitter  conflict  within  the 
American  government  and  among  the  American  people  over  the 
methods  to  be  adopted  to  achieve  and  maintain  permanent  peace. 
Amid  the  heat  of  the  military  conflict,  President  Wilson  had  com- 
mitted himself  to  the  creation  of  a  league  of  nations  which  would  do 
away  with  the  approximate  condition  of  anarchy  among  nations,  a 
condition  which  culminated  in  the  catastrophe  of  modern  war.  The 
conception  was  not  essentially  different  from  that  in  terms  of  which 
the  American  states  had  united  under  the  Articles  of  Confederation. 
The  plan  had  support  among  statesmen  of  both  political  parties,  but 
it  had  opposition  as  well  in  a  high  degree  from  Republicans  and  to  a 
lesser  degree  from  Democrats.  Without  reference  to  partisanship, 
furthermore,  many  vigorous  participants  in  the  war  effort  continued 
opposed  to  involvement  of  the  United  States  in  more  than  a  minimum 
of  foreign  entanglements.  They  were  hostile  to  any  conception  of  a 
super-government  which  might  in  any  way  limit  the  sovereignty  and 
the  freedom  of  action  of  the  United  States.  This  chapter  deals  with 
the  constitutional  aspects  of  the  struggle  for  and  against  the  embodi- 
ment of  the  Covenant  of  the  League  of  Nations  in  the  treaty  of  peace. 
It  deals  extensively  with  the  efforts  of  the  President  to  preserve 
his  dominance  over  a  Congress  increasingly  resentful  of  presidential 
domination  and  his  effort  to  coerce  the  Senate  into  ratifying  the 
Treaty  of  Versailles. 

PARTISAN  CONTROL  OF  CONGRESS 

During  the  first  two  years  of  President  Wilson's  second  administra- 
tion, his  own  party  held  a  majority  in  both  houses  of  Congress.  Al- 
though most  Republicans  had  given  loyal  support  to  the  war  program, 
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Wilson  naturally  desired  the  continuation  of  Democratic  majorities 
in  the  post-war  period,  when  the  patriotism  of  Republicans  would  no 
longer  compel  them  to  accept  his  leadership.  He  decided  upon  an 
appeal  to  the  people  to  avert  the  possibility  that  Republicans  might 
gain  control  of  one  or  both  houses.  Accordingly,  on  October  25, 
1918,  he  issued  a  request  that  the  people  return  Democratic  majorities 
if  they  approved  of  his  leadership  and  wished  him  to  continue  as  their 
unembarrassed  spokesman  in  affairs  at  home  and  abroad.  He  said: 

The  leaders  of  the  minority  in  the  present  Congress  have  unques- 
tionably been  pro-war,  but  they  have  been  anti-administration.  At 
almost  every  turn  since  we  entered  the  war  they  have  sought  to  take 
the  choice  of  policy  and  the  conduct  of  the  war  out  of  my  hands  and 
put  it  under  the  control  of  instrumentalities  of  their  own  choosing. 

This  was  no  time,  he  urged,  for  divided  counsel  or  divided  leadership. 

The  return  of  a  Republican  majority  to  either  house  of  the  Congress 
would,  moreover,  be  interpretative  on  the  other  side  of  the  water  as 
a  repudiation  of  my  leadership.1 

Up  to  this  point  during  the  war  the  masses  of  the  people  had  been 
persuaded  to  support  the  President  as  the  leader  of  a  unified  nation, 
rather  than  as  the  head  of  a  victorious  political  party.  Wilson's  appeal 
was  a  call  back  to  partisanship.  Though  indignant  at  his  strategy, 
Republican  leaders  were  delighted  to  be  able  once  more  to  fight  elec- 
tion battles  openly  along  party  lines.  Two  Republican  ex-Presidents, 
Roosevelt  and  Taft,  put  aside  their  differences  with  each  other  to 
make  a  joint  appeal  for  the  election  of  a  Republican  Congress  to  put 
a  check  on  one-man  power,"  Taft  saying  that  the  President  demanded 
power  equal  to  that  of  the  Hohenzollerns.8  Charles  E.  Hughes  said 
Republicans  had  supported  Wilson,  not  as  a  party  President,  but  as 
head  of  the  nation.4  He  criticised  the  administration  for  capitalizing 
the  patriotism  of  the  people  for  party  purposes." 

The  elections  gave  Republicans  a  majority  in  both  houses,  al- 
though their  control  of  the  Senate  was  precarious.  What  the  election 
results  would  have  been  had  the  Wilson  appeal  not  been  issued  is 
beyond  prediction.  The  Republicans  were  now  in  power  in  Con- 
gress —  or  rather,  would  be  in  power  when  the  newly  elected  Congress 
assembled  after  March  4,  19 19 —  and  feeling  of  partisanship  was  as 

Messages  and  Papers  of  the  Presidents,  XVIII,  8627-8629. 

1  New  York  Times,  November  1,  1918.  *Ibid.,  November  2.  1918. 

'Ibid.,  October  SO.  1918.  •  Ibid.,  November  1,  1918. 
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bitter  as  if  the  people  had  never  been  asked  to  forget  party  and  think 
only  of  the  nation.  The  result  was  not  serious  as  tar  as  the  direction 
of  military  activities  was  concerned,  since  the  armistice  was  announced 
a  few  days  after  the  election  was  held,  but  it  meant  divided  leader- 
ship in  woiking  out  the  terms  of  peace.  In  view  of  the  President's 
interest  in  achieving  a  peace  which  would  do  more  than  provide  a 
breathing  period  to  prepare  for  another  war,  and  of  his  plans  for  a 
league  of  nations  which  would  prevent  future  wars,  his  defeat  in  the 
election  seemed  disastrous. 

THE  PRESIDENT'S  TRIPS  TO  EUROPE 

The  defeat  was  irrevocable,  but  the  President  could  hardly  do 
otherwise  than  continue  with  his  plans  for  a  new  world  order  after 
the  war,  as  if  no  such  defeat  had  taken  place.  On  November  18,  1918, 
one  week  after  the  armistice  was  announced,  he  stated  briefly  his  in- 
tention to  sail  for  France  immediately  after  Congress  assembled,  "for 
the  purpose  of  taking  part  in  the  discussion  and  settlement  of  the 
main  features  of  the  treaty  of  peace."  *  Such  a  step  involved  a  drastic 
departure  from  precedent.  Other  Presidents  had  ventured  into  Mex- 
ico, Cuba,  and  Canada,  but  only  for  brief  visits,7  and  not  for  the  pur- 
pose of  conducting  in  person  the  official  diplomatic  business  of  the 
government. 

Wilson's  purpose  in  going  abroad  was  clearly  the  achievement  of 
justice  in  the  establishment  of  peace  along  the  lines  of  his  famous 
Fourteen  Points,  and  the  establishment  at  this  strategic  moment  of  a 
league  of  nations  to  prevent  future  wars.  He  never  published  a  clear 
statement  of  his  reasons  for  believing  that  these  ends  could  be 
achieved  better  if  he  went  in  person  than  if  he  followed  precedent  and 
sent  representatives  to  negotiate  for  him.  His  decision  indicated  his 
belief  that  a  meeting  of  principals  rather  than  of  subordinates  was 
more  likely  to  be  effective. 

Whatever  the  reasons  for  the  decision,  the  public  was  at  best  not 
more  than  lukewarm  toward  it,  and  Republican  leaders  and  other 
critics  challenged  the  constitutionality  of  the  plan.  They  contended, 
for  example,  that,  if  the  President  went  abroad  for  a  prolonged  stay, 
he  would  be  unable  to  discharge  the  powers  and  duties  of  his  office, 

•Messages  and  Papers  of  the  Presidents,  XVIII,  8649. 

TScc  Harry  J.  Cole,  "To  What  Extent  Can  the  President  of  the  United  States  Perform 
the  Duties  of  His  Office  While  Abroad?"  Massachusetts  Law  Quarterly,  IV  (February, 
1919),  180;  57  Congressional  Record  25  ff. 
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and  these  duties,  under  the  Constitution,  would  therefore  devolve  on 
the  Vice-President.8  George  Wickersham,  formerly  Attorney  General 
in  the  Taft  administration,  enumerated  presidential  duties  which 
could  not  be  performed  adequately  by  a  President  absent  from  the 
country,  stressing  those  connected  with  bills  passed  by  Congress.  The 
President  was  to  consider  such  bills  and  approve  and  sign  them,  or 
return  them  to  the  house  of  origin  with  his  objections,  after  which 
they  might  be  passed  over  his  veto.  If  he  did  not  return  a  bill  within 
ten  days  (Sundays  excepted)  alter  it  was  presented  to  him,  it  became 
a  law  as  if  he  had  signed  it,  unless  Congress  adjourned  in  the  mean- 
time. It  seemed  to  Wickersham  that  the  mere  mechanical  operation 
of  this  machinery  required  the  presence  of  the  President  in  his  own 
country  while  Congress  was  in  session.  Furthermore,  he  said: 

The  power  and  duty  of  acting  on  the  bills  are  not  conferred  upon 
the  President  that  they  may  be  exercised  without  regard  to  public 
sentiment,  and  he  can  only  properly  exercise  that  power  and  discharge 
that  duty  by  being  in  a  position  where  he  can  feel  the  pulse  of  public 
sentiment,  receive  observations  respecting  the  bill  from  those  who 
may  be  affected  by  it,  arid  give  to  considerations  for  and  in  opposition 
to  it  impartial  and  thorough  consideration.  If  he  is  not  within  the 
country,  he  cannot  fitly  discharge  those  duties.* 

Under  those  circumstances  Wickersham  thought  the  duties  should 
devolve  upon  the  Vice-President,  but  he  was  in  doubt  as  to  the 
measures  necessary  "to  set  the  Vice-President  in  motion."  Some 
thought,  he  said,  that  a  joint  resolution  of  Congress  would  be  the 
proper  method.  Others  thought  a  mandamus  would  lie  to  compel 
the  Vice-President  to  act.  Wickersham  agreed  that  a  mandamus 
might  lie,10  but  thought  it  would  be  an  unsatisfactory  remedy  because 
of  the  great  amount  of  time  required.11 

The  New  York  Times  rushed  an  interview  with  Vice-President 
Thomas  R.  Marshall  on  the  Wickersham  speech.  Marshall  declared 
that  he  would  not  assume  presidential  duties  of  his  own  volition  when 
President  Wilson  went  to  the  peace  conference.  He  was  unable  to 

•See  the  part  of  Article  II,  Section  1,  of  the  Constitution  which  reads  as  follows:  "In 
case  of  the  removal  of  the  President  from  office,  or  of  his  death,  resignation,  or  inability 
to  discharge  the  powers  and  duties  of  the  said  office,  the  same  shall  devolve  on  the 
Vice  President,  and  the  Congress  may  by  law  provide  for  the  case  of  removal,  death 
icsignation,  or  inability,  both  of  the  President  and  Vice  President.  ..." 

•New  York  Times,  November  27.  1918. 

*  Citing  Attorney  General  v.  Taggart,  66  N.H.  362. 

n  New  York  Times,  November  27,  1918. 
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say  what  he  would  do  if  Congress  adopted  a  joint  resolution  to  "set 
the  Vice-President  in  motion."  On  the  other  hand,  he  would  assume 
the  presidential  duties  if  a  court  having  jurisdiction  directed  him  to 
do  so.  He  did  not  commit  himself  on  the  difficult  constitutional 
problem  as  to  the  power  of  a  court  to  control  the  actions  of  the  Vice- 
President  by  mandamus,  when  the  question  involved  was  what  might 
be  called  a  political  question." 

Taking  no  direct  notice  of  the  criticism  and  of  the  discussion  of  his 
powers  and  duties,  the  President,  on  December  2,  1918,  announced 
at  the  opening  of  the  "lame-duck"  session  of  Congress  his  intention  to 
go  to  Europe  and  discuss  there  the  main  features  of  the  treaty  of 
peace,  saying  that  the  peace  settlements  "are  of  transcendent  im- 
portance both  to  us  and  to  the  rest  of  the  world,  and  I  know  of  no 
business  or  interest  which  should  take  precedence  of  them."  M  He 
sailed  on  December  4,  with  a  retinue  notably  lacking  in  representa- 
tives of  the  Senate  and  of  Republican  statesmen.  Former  President 
Taft  stood  virtually  alone  among  Republican  leaders  in  approving 
the  President's  trip.14  Democratic  leaders  were  not  too  convincing  in 
their  support  of  it. 

Republicans  in  Congress  heckled  the  President  in  terms  of  constitu- 
tional questions.  A  representative  introduced  a  joint  resolution  de- 
claring the  absence  of  the  President  from  the  United  States  an  inabil- 
ity to  discharge  the  duties  of  the  office  and  providing  that  the  powers 
of  the  office  should  devolve  upon  the  Vice-President.1*  A  senator  in- 
troduced a  concurrent  resolution  with  a  series  of  explanatory 
"whereas"  clauses,  providing  that  the  President's  departure  be  de- 
clared to  constitute  an  inability  to  discharge  the  powers  and  duties  of 
his  office  and  that  these  powers  and  duties  immediately  devolve  upon 
the  Vice-President,  who  should  serve  until  a  President  should  be  duly 
elected.1*  The  resolution  was  hotly  debated.17  A  letter  from  Uannis 
Taylor,  a  constitutional  lawyer  of  some  repute,  was  presented  in  sup- 
port of  the  Republican  contention." 

The  criticisms  of  the  President  for  leaving  the  country  were  taken 
so  seriously  that  Taft,  an  ardent  advocate  of  a  league  of  nations,  pub- 

MFor  discussions  of  political  questions  see  Index. 

"Messages  and  Papers  of  the  Presidents,  XVIII,  8647. 

"New  York  Times,  November  27,  1918. 

"  57  Congressional  Record  19.  "  Ibid.,  p.  23.  "  Ibid.,  pp.  24  ff- 

"Ibid.,  pp.  27-28.  See  David  Hunter  Miller,  "Some  Legal  Aspects  of  the  Visit  oi 
President  Wilson  to  Paris/'  Harvard  Law  Review,  XXXVI  (November,  1922),  51.  Sec 
also  Henry  E.  Davis,  "Inability  of  the  President,"  published  as  Senate  Doc.  No.  308 
65th  Cong.,  3d  sesi. 
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lished  a  defense  in  a  Washington  newspaper,1'  which  was  reprinted  in 
the  Congressional  Record.1"    It  read  in  part  as  follows: 

There  is  no  constitutional  inhibition,  express  or  implied,  to  prevent 
the  President's  going  abroad  to  discharge  a  function  clearly  given  him 
by  the  Constitution.  That  instrument  says  that  he  shall  make  treaties 
by  and  with  the  consent  of  two-thirds  of  the  Senate.  It  is  a  curious 
error  to  assume  that  the  President  himself  may  not  attend  a  confer- 
ence to  which  he  can  send  a  delegate.  . .  .  There  is  certainly  no  express 
restriction  of  this  sort  in  the  Constitution,  and  it  is  difficult  to  see  why 
it  should  be  implied.  .  .  . 

The  President  can  by  cable  perform  all  his  executive  duties  from 
Paris.  If  his  duty  abroad  is  more  important  than  his  duty  here  in 
connection  with  a  session  of  Congress,  Congress  may  well  wait  until 
his  return,  or,  if  the  public  exigency  requires,  may  invite  the  Vice- 
President  to  do  these  things  as  Acting  President  which  the  absence  ot 
the  President  on  foreign  duty  prevents  his  doing. 

Our  Constitution  is  great  in  its  elastic  character  and  in  its  adapting 
itself  to  the  changing  and  varying  needs  of  the  unseen  future.  No 
other  executive  is  forbidden  to  leave  the  country.  Kings  do  it, 
premiers  do  it;  why  should  we  infer  such  a  restriction  when  it  is  not 
expressed? 

Taft  recognized  the  fact  that  most  critics  were  interested  less  in 
accurate  constitutional  interpretation  than  in  heckling  the  President, 
and  remarked,  "The  disposition  of  some  to  nag  the  President  ...  by 
urging  the  adoption  of  resolutions  inviting  the  Vice-President  to  act 
for  the  President  meets  with  no  popular  favor."  ai  His  interpretation 
of  public  sentiment  may  have  been  correct  and  his  comments  ma) 
have  played  a  part  in  checking  the  discussion.  In  any  event,  the 
Democrats  were  in  control  of  Congress  for  the  period  of  the  current 
session  and  in  position  to  prevent  the  adoption  of  either  of  the  pro- 
posed resolutions. 

While  in  Paris,  during  that  session,  the  President  performed  varied 
duties  in  relation  to  Congress.  He  approved  a  number  of  bills  which 
had  been  sent  to  him  for  that  purpose.*8  He  cabled  the  Secretary  of 

10  Washington  Post,  December  5,  1918. 

*57  Congressional  Record  119-120.  *Ibid.f  p.    120. 

n See  Lindsay  Rogers,  "American  Government  and  Politics,"  American  Political  Scien 
Review,  XIV  (February.  1920),  87-88,  note  7;  Lindsay  Rogers,  "Power  of  the  President  to 
Mgn  Bills  After  Congress  Has  Adjourned,"  Yale  Law  Journal,  XXX  (Novembci,  1920),  4, 
note  6.  The  ten-day  period  began  to  run  when  the  bills  reached  the  President  for 
signature.  Notice  of  the  signature  of  a  number  of  bills  was  not  received  by  Congiess 
until  well  beyond  the  expiration  of  the  ten-day  period.  In  the  meantime,  therefore, 
Congress  must  have  been  in  ignorance  whether  the  statutes  achieved  validity  by  virtue  of 
the  piesidential  signature  or  because  of  being  held  by  the  President  beyond  the  ten-day 
period. 
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the  Treasury  to  seek  from  Congress  an  appropriation  to  feed  the 
starving  people  in  Europe."*  He  asked  chairmen  of  congressional  ap- 
propriation committees  to  speed  the  enactment  of  the  measure.1*  He 
appointed  Walker  D.  Hines  director  general  of  railroads,  to  succeed 
William  G.  McAdoo.*  He  issued  a  proclamation  permitting  the  use 
of  grain  in  the  manufacture  of  non-intoxicating  beverages.88  He  re- 
turned to  the  United  States  doubtless  in  part  to  be  in  position  to 
decide  on  the  disposition  of  a  large  number  of  bills  enacted  in  the 
later  days  of  the  expiring  Congress,"  but,  however  inconvenient  he 
may  have  found  it  to  dispose  of  domestic  business  while  abroad,  he 
seems  to  have  had  no  difficulty  with  constitutional  or  other  legal 
inhibitions. 

He  went  abroad  a  second  time,  and  while  there  he  issued  procla- 
mations and  executive  orders.  He  called  an  extra  session  of  Con- 
gress,*8 now  to  be  controlled  by  Republicans.  He  sent  a  message  for 
the  opening  session  of  Congress,  discussing  needed  legislation.29  He 
approved  a  number  of  bills.80  No  real  attempt  was  made  to  inter- 
fere with  his  authority  or  to  have  the  Vice-P resident  perform  his  func- 
tions. While  the  Vice-President  presided  at  cabinet  meetings,81  repre- 
sented the  President  at  the  funeral  of  Theodore  Roosevelt,"  and 
doubtless  took  care  of  other  minor  matters,  he  never  became  an  Act- 
ing President  in  any  real  sense,  as  Taft  had  suggested  that  he  might 
do. 

THE  SENATE  AND  THE  TREATY-MAKING  POWER 

Prospects  of  controversy  between  the  President  and  the  Senate  over 
the  work  of  the  peace  conference  were  accentuated  by  the  tradition  of 
conflict  over  treaties  submitted  for  senatorial  approval.  The  treaty 
to  be  negotiated  was  not  only  to  terminate  the  most  sweeping  war  in 
world  experience,  but  was  also  to  provide  machinery  for  the  settle- 
ment of  future  international  disputes  without  recourse  to  war. 
Treaties  for  the  pacific  settlement  of  such  disputes  had  received  rough 

m Messages  and  Papers  of  the  Presidents,  XVIII,  8684. 
"Ibid.,  p.  8685.  *Ibid.t  p.  8686.  » Ibid.,  p.  8687. 

"See  Josephus  Daniels,  The  Life  of  Woodrow  Wilson   (1924),  p.  308. 
"Messages  and  Papers  of  the  Presidents,  XVIII,  8709. 
mlbid.,  p.  8712. 

•"Lindsay  Rogers,  "American  Government  and  Politics/'  American  Political  Science 
Review,  XIV   (February,  1920),  87-88. 
"New  York  Times,  January  1.  1919, 
"Ibid.,  January  8,  1919. 
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handling  by  the  Senate  during  the  two  preceding  decades."  That 
body  took  the  substance  out  of  a  group  of  arbitration  treaties  negoti- 
ated by  Secretary  of  State  John  Hay.  Its  attitude  had  much  to  do 
with  the  limited  character  of  other  arbitration  treaties  negotiated  by 
Elihu  Root.  It  so  effectively  devitalized  the  Taft-Knox  arbitration 
treaties  of  1911  that  the  President  refused  thereafter  to  resubmit  them 
to  the  other  parties. 

The  experience  of  the  Taft-Knox  arbitration  treaties,  negotiated 
with  Great  Britain  and  France,  is  illuminating.  They  provided  that 
controversies  between  the  parties  not  otherwise  terminated,  and 
which  were  justiciable  in  their  nature  by  reason  of  being  susceptible 
of  decision  by  the  application  of  the  principles  of  law  or  equity, 
should  be  submitted  to  an  arbitral  tribunal.  Any  question  as  to  the 
justiciable  character  of  a  dispute  was  to  be  decided  by  a  joint  high 
commission  of  inquiry.  In  a  report  submitted  by  Senator  Henry 
Cabot  Lodge,  the  Senate  committee  on  foreign  relations  condemned 
this  arrangement,  on  the  ground  that  the  question  whether  a  matter 
was  justiciable  was  itself  a  matter  to  be  determined  by  treaty-making 
machinery,  of  which  action  by  the  Senate  was  a  part. 

The  committee  believes  that  it  would  be  a  violation  of  the  Consti- 
tution of  the  United  States  to  confer  upon  an  outside  commission 
powers  which,  under  the  Constitution,  devolve  upon  the  Senate.  .  .  . 
To  take  fiom  the  Senate,  in  any  degree  or  by  any  means,  the  power 
of  saying  whether  a  given  question  is  one  for  arbitration  or  not  is  to 
destroy  the  power  of  the  Senate  on  the  most  important  point  to  be 
decided  in  connection  with  differences  arising  with  any  other  nation.*" 

The  report  reveals  the  Senate's  deep  distrust  of  treaties  which  might 
limit  its  powers.  Hostility  to  these  particular  treaties  was  deepened 
by  the  ritt  in  the  Republican  party,  for  Theodore  Roosevelt,  who  was 
close  to  Senator  Lodge,  was  one  of  the  most  vociferous  critics  of  the 
treaties  sponsored  by  Taft.  The  attitude  went  deeper,  however,  than 
any  temporary  political  struggle.  True,  William  J.  Bryan,  as  Wil- 
son's Secretary  of  State,  was  successful  in  securing  Senate  approval  of 
twenty  of  his  thirty  conciliation  treaties,  which  were  limited  chiefly  to 
providing  a  period  of  delav  between  the  time  of  a  dispute  and  the 
beginning  of  military  hostilities.  Senator  Lodge,  who  was  absent  at 
the  time  the  Bryan  treaties  were  approved,  referred  to  them  later  as 

•Sec  Royden  J.  Dangerfield.  In  Defense  of  the  Senate    (1933),  pp.  185  ff.;  and  W 
Stull  Holt,  Treaties  Defeated  by  the  Senate  (1933);  pp.  178  ff. 
*  Senate  Doc.  No.  Q8.  62d  Cong.,   lit  less.,  pp.  5-7. 
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'fatuous/'  saying  that,  if  he  had  been  present,  he  would  have  resisted 
them.8*  When  the  period  is  viewed  as  a  whole,  there  is  little  evidence 
showing  any  tendency  ot  the  Senate  to  forego  any  of  its  treaty-making 
prerogatives.89  On  the  other  hand,  as  had  been  true  after  the  Civil 
War,  the  Senate,  like  the  House  of  Representatives,  was  in  a  mood  to 
take  back  from  the  President  control  of  policy  which  the  exigencies  of 
war  had  placed  in  his  hands. 

EARLY  DISCUSSION  OF  THE  TREATY  AND  THE  LEAGUE 

President  Wilson  was  aware  that  difficulties  with  the  Senate  lay 
ahead.  His  strategy  was  to  secure  from  the  nations  at  war  the  ac- 
ceptance of  a  peace  treaty  as  just  as  possible  in  its  provisions  for  im- 
mediate settlement,  and  to  include  in  the  treaty  a  covenant  for  a 
league  of  nations  which  would  bring  about  peaceably  the  just  settle- 
ment of  future  international  disputes.  He  evidently  expected  to  be 
able  to  coerce  the  Senate  into  accepting  the  treaty  by  using  public 
pressure  from  two  sources:  he  would  capitalize  the  desire  of  the  people 
for  a  return  to  conditions  of  peace  and  the  devotion  of  many  of  the 
people  to  himself  and  to  the  ideals  for  which  he  stood. 

On  February  15,  1919,  while  the  contents  of  the  peace  treaty  were 
still  highly  tentative,  Wilson  left  Europe  for  the  United  States,  to 
take  care  of  an  accumulation  of  business  at  home  and  to  be  in  Wash- 
ington during  the  last  days  of  the  Sixty-Fifth  Congress.  On  that  day 
American  newspapers  published  a  draft  of  a  covenant  providing  a 
"constitution  of  the  League  of  Nations."  In  a  manner  which  to  un- 
sympathetic senators  doubtless  reflected  the  methods  of  a  stern  and 
unbending  schoolmaster,  the  President  had  sent  to  the  foreign  rela- 
tions committees  of  both  houses  of  Congress  a  cablegram  reading  in 
part  as  follows: 

Each  article  was  passed  only  after  the  most  careful  examination  by 
each  member  of  the  committee.  There  is  a  good  and  sufficient  reason 
for  the  phraseology  and  substance  of  each  article.  I  request  that  I  be 
permitted  to  go  over  with  you,  article  by  article,  the  constitution  be- 
fore this  part  of  the  work  of  the  conference  is  made  the  subject  of 
debate  of  Congress.  With  this  in  view,  I  request  that  you  dine  with 
me  at  the  White  House  as  soon  after  I  arrive  in  the  United  States  as 
my  engagements  permit.*7 

-  Roosevelt-Lodge  Correspondence,  II,  453. 

-  See  Holt,  op.  cit.,  pp.  244  248. 

-  New  York  Times,  February  16,  1919, 
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Some  senators  heeded  the  request  for  delay  in  discussing  the  pro- 
posed league  of  nations.  Others,  regarding  it  as  an  unwarranted  at- 
tempt to  muzzle  the  opposition  while  the  President  marshaled  senti- 
ment in  his  support,  began  the  delivery  of  opposition  speeches.  Ex- 
cept for  persons  such  as  Senators  Borah  and  Fall,  who  declined  to 
attend,  the  members  of  the  foreign  relations  committees  met  the  Pres- 
ident at  dinner  on  February  26,  and  discussed  at  length  the  plans  foi 
the  peace  treaty.  The  discussion  probably  had  little  effect  upon  indi- 
vidual attitudes.  Some  senators  were  willing  to  accept  any  treaty 
advocated  by  the  President.  Others  would  approve  no  treaty  which 
included  provision  for  a  league  of  nations.  Others  agreed  as  to  the 
desirability  of  some  kind  of  international  organization,  but  insisted 
on  modifications,  either  because  they  were  interested  in  particular 
items  or  because  they  wanted  their  own  stamp  or  the  stamp  of  their 
political  party  on  the  final  product. 

Only  a  week  remained  between  the  date  of  the  President's  dinner 
with  the  legislators  and  the  end  of  the  session  of  Congress.  Within 
that  period  varied  efforts  were  made  by  Republican  senators  to  ob- 
struct the  plans  of  the  President  and  discredit  them  with  the  people. 
Although  no  treaty  was  as  yet  before  the  Senate,  a  number  of  speeches 
were  delivered  attacking  the  provisions  of  the  proposed  treaty,  par- 
ticularly those  dealing  with  a  league  of  nations.  Senator  Lodge,  who 
at  the  next  session  would  be  chairman  of  the  Senate  committee  on 
foreign  relations,  was  judicious  in  his  mode  of  attack,  evidently  seek- 
ing to  retain  the  support  of  those  Republicans  who  favored  some  kind 
of  association  of  nations  to  preserve  world  peace.  He  disapproved  of 
a  number  of  commitments  made  by  the  United  States  in  the  proposed 
treaty  and  suggested  a  number  of  reservations.  He  thought  that  a 
treaty  to  restore  peace  with  Germany  ought  to  be  concluded  without 
delay,  whereas  plans  for  a  league  of  nations  ought  to  be  worked  oui 
with  care  and  deliberation.  He  contended,  therefore,  that  plans  foi 
such  an  organization  must  be  divorced  from  the  treaty  of  peace.88 

Senator  Knox  denounced  the  scheme  to  create  a  United  States  of 
the  World  and  condemned  the  proposed  league  as  futile  and  as  a 
menace  to  peace  and  freedom.  Other  senators  attacked,  and  some 
defended,  the  program  of  the  President.  The  debate  constituted  one 
of  the  many  wedges  that  gradually  separated  the  United  States  from 
the  program  to  which  the  President  sought  to  commit  it. 

"For  discussion  sec  Derma  Frank  Fleming,  The  United  States  and  the  League  p/ 
Nations.  1918-1920  (1932),  pp.  136-140. 
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Another  device  was  adopted  for  the  same  purpose  and  to  demon- 
strate the  fact  that  the  President  must  take  the  Senate  into  account  in 
making  decisions  on  items  of  major  policy.  A  minority  group  of  Re- 
publican senators  worked  out  a  resolution  declaring  it  the  sense  of  the 
Senate  that 

the  constitution  of  the  league  of  nations  in  the  form  now  proposed 
to  the  peace  conference  should  not  be  accepted  by  the  United  States; 
and  .  .  .  that  the  negotiations  on  the  part  of  the  United  States  should 
immediately  be  directed  to  the  utmost  expedition  of  the  urgent  busi- 
ness of  negotiating  peace  terms  with  Germany  satisfactory  to  the 
United  States  and  the  nations  with  whom  the  United  States  is  associ- 
ated in  the  war  against  the  German  government,  and  that  the  pro- 
posal  for  a  league  of  nations  to  insure  the  permanent  peace  of  the 
world  should  be  then  taken  up  for  careful  and  serious  consideration." 

When  Senator  Lodge  offered  the  resolution  on  the  last  day  of  the 
session,  the  unanimous  consent  necessary  for  its  consideration  was 
denied.  Thereupon  he  submitted  a  list  of  thirty-seven  senators  and 
senators-elect  who  declared  that  they  would  have  supported  the  reso- 
lution had  they  had  the  opportunity.4*  This  action  gave  notice  that 
the  peace  treaty  as  planned  by  the  President  would  not  receive  the 
support  of  two-thirds  of  the  members  of  the  Senate.  It  provided  ad- 
ditional argument  for  separating  the  proposed  league  of  nations  from 
the  treaty  of  peace. 

The  President  appeared  unperturbed.  In  a  speech  delivered  in 
New  York  on  the  evening  of  the  same  day,  he  declared  that,  when 
the  treaty  came  back,  "gentlemen  on  this  side  will  find  the  covenant 
not  only  in  it,  but  so  many  threads  of  the  treaty  tied  to  the  covenant 
that  you  cannot  dissect  the  covenant  from  the  treaty  without  destroy- 
ing the  whole  vital  structure."  u  He  did  not  admit  the  possibility 
that  the  treaty  as  a  whole  might  be  rejected. 

AGITATION  FOR  A  SPECIAL  SESSION  OF  CONGRESS 

Certain  Republican  senators  resorted  to  another  device  to  em- 
barrass or  place  a  check  upon  the  activities  of  the  President.  They 
wanted  him  to  call  immediately  a  special  session  of  the  next  Congress, 

"57  Congressional  Record  4974. 

*Two  additional  names  were  received  the  following  day  from  senators  not  present 
See  Henry  Cabot  Lodge,  The  Senate  and  the  League  of  Nations  (1925),  118-120;  and 
Fleming,  op.  cit.,  p.  155. 

tt  New  York  Times.  March  5.  1919. 
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in  which  the  Republican  party  would  have  a  majority.  Wilson  made 
it  clear  that  he  planned  to  return  to  Europe  to  complete  negotiations 
already  begun,  and  that  he  did  not  intend  to  call  a  special  session.  A 
number  ot  important  measures,  including  certain  appropriation  bills, 
needed  to  be  passed  at  once.  A  deficiency  appropriation  bill  con- 
tained an  allotment  badly  needed  by  the  Railroad  Administration. 
Bills  making  appropriations  for  the  army,  the  navy,  the  Emergency 
Fleet  Corporation,  and  other  important  agencies  had  to  be  dealt  with 
immediately  or  not  at  all.  Republican  party  leaders,  including  Sen- 
ators Lodge  and  Knox,  refused  to  assume  responsibility  for  blocking 
the  bills,  but  Senators  Sherman,  La  Follette,  and  France  were  less 
cautious.  Without  formal  party  sanction  they  closed  the  session  with 
a  filibuster,  deeming  the  calling  of  a  special  session  inevitable  as  a 
result. 

Wilson  refused  to  surrender  and  call  a  special  session.  He  issued 
a  statement  saying  that  a  group  of  men  in  the  Senate  had  deliberately 
chosen  to  embarrass  the  administration  of  the  government,  imperil 
railroad  finances,  and  make  arbitrary  use  of  their  powers.  They 
must  assume  responsibility  for  the  results.  It  was  plainly  his  duty  to 
attend  the  peace  conference  in  Paris.  It  was  also  his  duty  to  be  in 
close  contact  with  public  business  when  Congress  was  in  session.  He 
concluded  that  "It  is  not  in  the  interest  of  the  right  conduct  of  public 
affairs  that  I  should  call  the  Congress  in  special  session  while  it  is 
impossible  for  me  to  be  in  Washington,  because  of  a  more  pressing 
duty  elsewhere,  to  co-operate  with  the  houses/'  *"  On  March  5,  Wil- 
son sailed  from  New  York,  en  route  to  France. 

DRAFTING  THE  TREATY 

Upon  his  return  to  the  peace  conference,  President  Wilson  found 
that  sentiment  for  the  League  of  Nations  had  greatly  cooled,  and  that 
a  number  of  statesmen  were  in  a  mood  to  drop  it  and  resort  merely  to 
a  conventional  treaty  of  peace.  The  outlines  of  the  controversy  are 
not  clear,  nor  are  they  more  than  incidentally  relevant  in  the  story  of 
the  development  of  the  Constitution  of  the  United  States.  One  mode 
of  procedure,  which  was  seriously  considered  and  which  might  have 
impeded  the  establishment  of  the  League,  was  resort  to  a  preliminary 
treaty  to  include  part,  but  not  all,  ot  the  terms  of  peace,  leaving  the 
remainder  to  be  worked  out  at  leisure.  Presumably  provision  for  the 
League  would  not  have  been  included  in  the  preliminary  treatv. 

"Messages  and  Papers  of  the  Presidents.  XVIII,  8697-8698. 
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Wilson  had  considered  the  extension  of  the  armistice  and  the  broad- 
ening of  its  terms.  He  had  thought  not  so  much  in  terms  of  a  pre- 
liminary treaty  as  of  "a  sort  of  exalted  armistice/'  the  terms  of  which 
would  be  reincorporated  in  the  formal  treaty.**  Others,  however, 
thought  of  the  preliminary  treaty  as  final  and  conclusive  on  the  mat- 
ters with  which  it  dealt.  The  argument  for  such  an  arrangement 
was  that  matters  capable  of  immediate  settlement  should  be  settled  as 
quickly  as  possible,  leaving  others  to  be  dealt  with  at  leisure.  Wilson 
called  attention  to  the  probability  that  any  arrangement  which  had  the 
status  of  a  treaty  would  have  to  be  referred  to  the  Senate  for  action. 
In  such  an  event,  because  of  the  slow  processes  of  legislatures,  the 
plan  for  speedy  settlement  of  the  questions  involved  in  the  prelim- 
inary treaty  would  be  frustrated."  The  discussion  of  a  preliminary 
treaty  was  dropped. 

Wilson  was  faced  with  a  difficult  task.  On  the  one  hand,  he  had 
to  secure  phraseology  in  the  treaty  which  would  satisfy  Americans 
suspicious  of  foreign  entanglements.  On  the  other  hand,  he  had  to 
convince  the  Allies,  France  in  particular,  that  the  treaty,  including 
the  Covenant  of  the  League  of  Nations,  provided  adequate  protection 
against  attack  from  Germany,  so  that  provisions  in  harmony  with  his 
Fourteen  Points  might  be  safely  adopted.  The  amendments  needed 
to  satisfy  American  criticism  had  been  enumerated  by  Senator  Hitch- 
cock under  four  headings:  First,  there  must  be  specific  recognition 
of  the  Monroe  Doctrine.  Second,  there  must  be  provision  for  with- 
drawal of  the  United  States  from  the  League.  Third,  certain  domes- 
tic questions  must  be  excluded  from  the  jurisdiction  of  the  League. 
Fourth,  the  United  States  was  not  to  be  compelled  to  accept  man- 
dates.45 Former  President  Taft  sent  a  cablegram  urging  specific  recog- 
nition of  the  Monroe  Doctrine  and  other  reservations,  saying  that,  if 
they  were  made,  "the  ground  will  be  completely  cut  from  under  the 
opponents  of  the  League  in  the  Senate."  4*  In  a  later  cablegram  he 
warned  that  without  an  amendment  safeguarding  the  Monroe  Doc- 
trine "Republican  senators  will  certainly  defeat  ratification  of  treaty, 

"David  Hunter  Miller,  The  Drafting  of  the  Covenant   (2  vols.,  1928),  I,  89. 

44  Ibid.,  pp.  89-92.  (For  a  different  vcision  see  Robert  Lansing,  The  Peace  Negotiations; 
A  Personal  Narrative  [1921],  pp.  206-207.)  As  justification  for  the  belief  that  a  pre- 
liminary agreement  might  settle  a  number  of  non-military  questions,  reference  was 
made  to  the  protocol  signed  at  the  close  of  the  Spanish- Ameiican  War.  See  ibid.,  p.  90. 

**Ray  Stannard  Baker,  Woodrow  Wilson  and  World  Settlement  (5  vols.,  1922). 
I,  325. 

"Ibid.,  p.  124. 
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because  public  opinion  will  sustain  them.     With  such  amendment, 
treaty  will  be  promptly  ratified."  * 

Wilson  succeeded  in  keeping  the  Covenant  of  the  League  of 
Nations  in  the  treaty  of  peace.  He  won  specific  recognition  of  the 
Monroe  Doctrine  and  secured  other  changes  likely  to  make  the  treaty 
less  objectionable  to  honest  critics  at  home.  He  fought  for  a  maxi- 
mum of  equity  in  the  settlement  of  territorial  questions  in  many  parts 
of  the  world,  winning  on  some  points  and  losing  on  others.  On  such 
matters  he  accepted  the  results  as  the  best  obtainable,  deeming  un- 
desirable arrangements  compensated  for  by  the  new  order  to  be  cre- 
ated under  the  League  of  Nations.  He  went  to  a  dangerous  extreme 
in  accepting  a  separate  treaty  by  which  the  United  States  would  go  to 
the  defense  of  France  if  the  latter  should  be  attacked  by  Germany.  It 
was  provided  therein  that  "The  present  treaty  will  be  submitted  to 
the  Senate  of  the  United  States  at  the  same  time  as  the  Treaty  oi 
Versailles  is  submitted  to  the  Senate  for  its  advice  and  consent  to 
ratification."  " 

THE  TREATY  BEFORE  THE  SENATE 

Wilson  returned  to  the  United  States  on  July  8,  1919.  In  the  mean- 
time, on  May  7,  he  had  found  it  necessary  to  issue  a  call  for  a  special 
session  of  Congress,  to  assemble  May  20,  to  enact  important  appro- 
priation bills  which  had  been  blocked  by  filibuster  at  the  end  of  the 
preceding  regular  session.  A  number  of  these  bills  were  passed  im- 
mediately —  for  the  filibuster  had  been  directed,  not  at  the  bills  them- 
selves, but  at  the  determination  of  the  President  not  to  have  Congress 
in  session  while  completing  negotiation  of  the  peace  treaty.  The  will- 
ingness of  Republicans  to  support  non-controversial  measures  was  not 
to  be  interpreted  as  susceptibility  to  presidential  influence,  partic- 
ularly in  such  matters  as  the  peace  treaty  and  the  League  of  Nations. 

The  President  faced  a  critical  audience  when,  on  July  10,  he  ap- 
peared before  the  Senate  to  present  the  Treaty  of  Versailles  for  ap- 
proval. Part  of  his  address  called  to  mind  his  prediction  of  March  4 
that  the  Covenant  of  the  League  of  Nations  would  be  so  embedded 
in  the  treaty  as  to  make  it  inseparable.  He  told  the  Senate: 

Examine  the  treaty  of  peace  and  you  will  find  that  everywhere 
throughout  its  manifold  provisions  its  framers  have  felt  obliged  to 
turn  to  the  League  of  Nations  as  an  indispensable  instrumentality 

*IWd.,  p.  325. 

*For  a  copy  of  the  proposed  treaty  see  Lodge,  op.  cit.f  pp.  152-155. 
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for  the  maintenance  of  the  new  order  it  has  been  their  purpose  to  set 
up  in  the  world  —  the  world  of  civilized  men.4* 

Analyzing  the  work  of  the  peace  conference,  he  declared  that  the 
people  of  the  world  demanded  the  complete  destruction  of  the  old 
order  of  international  politics. 

A  war  in  which  they  had  been  bled  white  to  beat  the  terror  that  lay 
concealed  in  every  balance  of  power  must  not  end  in  a  mere  victory 
of  arms  and  a  new  balance. .  . .  The  League  of  Nations  was  not  merely 
an  instrument  to  adjust  and  remedy  old  wrongs  under  a  new  treaty  of 
peace;  it  was  the  only  hope  for  mankind.  .  ,  .  Dare  we  reject  it  and 
break  the  heart  of  the  world?  * 

Our  isolation  had  ended  twenty  years  earlier,  with  the  war  with  Spain, 
There  could  be  no  question  of  our  ceasing  to  be  a  world  power. 

The  only  question  is  whether  we  can  refuse  the  moral  leadership 
that  is  offered  us,  whether  we  shall  accept  or  reject  the  confidence  of 
the  world.*1 

The  President  did  not  discuss  the  League  of  Nations  in  relation  to 
the  Constitution  of  the  United  States,  but  that  relation  was  important. 
If  the  United  States  was  to  become  a  member  of  the  League,  it  would 
be  going  farther  than  ever  before  toward  putting  its  conduct  under  the 
guidance  of  a  body  over  which  it  did  not  have  control.  The  analogy 
of  the  Articles  of  Confederation  as  a  basis  of  a  loosely  knit  union  of 
states,  a  union  which  was  later  made  "more  perfect"  by  the  bonds 
of  the  Constitution,  was  one  not  to  be  forgotten  by  the  American 
people.  True,  the  word  "constitution"  had  been  eliminated  from 
the  organic  act  of  the  League.  The  union  provided  for  was  not  "per- 
petual," since  a  member  might  withdraw  from  it.  It  had  less  power 
than  was  provided  for  under  the  Articles  of  Confederation.  Yet  the 
resemblance  existed,  and  it  was  recognized. 

If  the  Constitution  of  the  United  States  was  being  changed,  it  wa* 
being  changed,  not  by  the  prescribed  amending  procedure,  but  b) 
the  exercise  of  the  treaty-making  power.  The  League,  for  example, 
was  expected  to  restrain  the  action  of  member  states  when  they  were 
predatory  in  character;  it  was  to  call  upon  them  for  positive  action 
in  coercing  rebels  into  obedience;  and  it  was  to  have  the  right  of 
financial  support  from  member  states.  Under  the  Constitution  the 
power  to  declare  war  was  lodged  in  Congress.  The  power  to  make 

*  Messages  and  Papers  of  the  Presidents,  XVIII,  873S. 
"Ibid.,  p.  8735.  *Ibid.f  p.  8737. 
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appropriations  was  lodged  in  the  same  body,  with  the  restriction  that 
measures  to  raise  revenue  must  he  initiated  in  the  House  of  Repre- 
sentatives. If  the  United  States  became  a  member,  therefore,  the 
League  might  legitimately  advise  on  the  performance  of  functions 
which  had  hitherto  been  left  to  the  discretion  of  Congress.  The 
League  could  only  request  action  on  the  part  of  a  member  and  it 
could  not  impose  legal  sanctions  for  non-performance.  In  this  re- 
spect again,  however,  the  resemblance  to  the  Articles  of  Confedera- 
tion should  not  be  forgotten. 

This  would  not  be  the  first  time  that  commitments  had  been  made 
by  treaty  which  could  be  carried  out  only  if  Congress  made  appropri- 
ations or  took  other  action.  We  had  acquired  territory  on  the  pledge 
of  sums  in  payment.  We  had  guaranteed  the  territorial  integrity 
of  nations  on  this  hemisphere,  with  the  knowledge  that  action  of  Con- 
gress would  be  necessary  if  we  were  to  support  our  guarantees.  Other 
types  of  commitments  in  treaties  could  be  enforced  only  if  both  houses 
of  Congress  took  action  in  support  of  them.  Yet,  if  the  commitments 
in  the  Covenant  of  the  League  of  Nations  were  not  essentially  differ- 
ent in  character  from  those  made  in  the  past,  they  were  nevertheless 
different  in  degree.  Joining  the  League  would  be  recognition  of  a 
new  era,  in  which  the  over-all  supervision  of  international  affairs 
underwent  a  definite  shift  in  its  center  of  gravity.  It  was  question* 
able  whether  such  a  fundamental  shift  should  be  made  by  treat) 
rather  than  through  the  prescribed  forms  of  constitutional  change. 

Various  constitutional  issues  were  debated  in  the  struggle  over  ap- 
proval of  the  treaty.  The  struggle  was  in  part  a  personal  conflict 
between  Woodrow  Wilson  and  senators  whose  ill-will  he  had  in- 
curred. It  was  in  part  a  conflict  between  the  President  as  leader  of 
the  Democratic  party  and  a  group  of  Republican  leaders.  In  some 
respects,  however,  it  was  like  conflicts  in  other  administrations  over 
arbitration  treaties,  in  which  the  Senate  refused  to  grant  sweeping 
powers  over  international  affairs.  Now,  as  on  other  occasions,  the 
overt  program  of  the  opposition  was  not  the  outright  rejection  of  the 
treaty,  but  the  devitalization  of  the  treaty  by  amendments  or  reserva- 
tions. 

The  Senate  committee  on  foreign  relations  held  hearings  over  a 
period  of  weeks,"  at  which  they  sought  information  and  opinion  about 
the  drafting  of  the  treaty  of  peace  and  its  probable  operation.  Debate 
on  the  floor  of  the  Senate  was  conducted  through  the  same  period. 

*  Treaty  of  Peace  with  Germany,  Senate  Doc.  No.  106,  66th  Cong.,  1st  sess. 
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Grounds  of  opposition  multiplied  with  discussion.  Presentation  of 
the  treaty  of  alliance  with  France"  made  matters  worse.  The  com- 
mittee on  foreign  relations  met  with  the  President  and  gave  him  the 
opportunity  to  explain  and  defend  the  treaty,  but  he  was  unable  to 
turn  the  tide. 

Before  the  committee  reported  to  the  Senate,  the  President  decided 
upon  a  desperate  expedient,  a  tour  of  the  country  in  defense  of  the 
treaty,  in  the  hope  that  public  sentiment  would  compel  the  Senate  to 
approve  it.  He  found  the  people  less  responsive  than  he  had  hoped. 
His  health  had  already  been  impaired  by  months  of  strain.  It  col- 
lapsed before  the  completion  of  his  tour,  and  he  returned  to  Wash- 
ington an  invalid  no  longer  capable  of  active  political  leadership. 

The  opposition  in  the  Senate  had  resented  the  obvious  purpose  of 
the  President's  tour.  During  his  absence  the  committee  on  foreign 
relations  reported  a  recommendation  that  the  treaty  be  approved,  but 
with  a  list  of  devitalizing  amendments  and  reservations.  One  drastic 
reservation  had  to  do  with  Article  10  of  the  Covenant  of  the  League 
of  Nations,  which  President  Wilson  regarded  as  "the  heart  of  the 
Covenant."  Under  that  article  the  members  of  the  League  under- 
took, on  the  advice  of  the  Council  of  the  League,  "to  protect  and 
preserve  as  against  external  aggression  the  territorial  integrity  and 
existing  political  independence  of  all  members  of  the  League/' 
Under  the  reservation  recommended  by  the  committee  the  United 
States  declined  to  assume 

any  obligation  to  preserve  the  territorial  integrity  or  political  inde- 
pendence of  any  other  country  or  to  interfere  in  controversies  between 
other  nations,  members  of  the  League  or  not,  or  to  employ  the  mili- 
tary or  naval  forces  of  the  United  States  in  such  conn  oversies,  or  to 
adopt  economic  measures,  for  the  protection  of  any  other  country, 
whether  a  member  of  the  League  or  not,  against  external  aggression 
or  for  the  purpose  of  coercing  any  other  country,  or  for  the  purpose  of 
intervention  in  the  internal  conflicts  or  other  controversies  which  may 
arise  in  any  other  country.  .  .  .  ** 

After  a  number  of  weeks  of  additional  debate,  the  Senate  prepared 
to  vote  on  the  treaty  with  a  number  of  reservations,  including  a  modi- 
fied version  of  that  quoted  above.  Loyal  Democrats  sought  advice 
from  the  President  as  to  how  they  should  vote.  In  a  letter  to  Sen- 
ator Hitchcock  he  replied  that  in  his  opinion  "the  resolution  in  that 
form  does  not  provide  for  ratification,  but,  rather,  for  the  nullifica- 

m  Messages  and  Papers  of  the  Presidents,  XVIII,  8762.  •*  Lodge.  ot>.  cit.,  p.  173 
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tion  of  the  treaty.  I  sincerely  hope  that  the  friends  and  supporters  of 
the  treaty  will  vote  against  the  Lodge  resolution  of  ratification/' " 

A  number  of  loyal  Democrats,  therefore,  joined  with  irreconcilable 
Republicans  in  opposition  to  the  treaty  as  limited  by  the  reservations. 
Thirty-nine  senators  voted  for  approval  and  fifty-five  against  it.  A 
vote  was  then  taken  on  unconditional  approval.  The  alignment  of 
persons  shifted,  but  the  numerical  result  was  much  the  same.  Thirty- 
eight  voted  for  approval  of  the  treaty  as  submitted  to  the  Senate  by 
the  President  and  fifty-three  opposed  it.  The  result  was  a  long  way 
from  the  majority  of  two-thirds  which  was  necessary  before  the  treaty 
could  be  ratified. 

Even  after  this  decisive  action,  it  was  still  possible  that  the  Treaty 
of  Versailles  might  be  ratified  in  some  form.  It  was  taken  up  again 
at  the  session  of  Congress  which  began  in  December,  1919,  not  with 
the  expectation  that  Republicans  would  surrender  in  their  demand 
for  reservations,  but  with  the  thought  that  they  might  recede  from 
their  extreme  position  and  that  Democrats  might  then  vote  for  the 
treaty  as  limited  by  the  reservations.  In  a  letter  to  Senator  Hitchcock, 
the  President  again  asserted  his  uncompromising  opposition  to  the 
proposed  reservations.  He  said  in  part: 

I  have  given  a  great  deal  of  thought  to  the  whole  matter  of  reser- 
vations proposed  in  connection  with  the  ratification  of  the  treaty,  and 
particularly  that  portion  of  the  treaty  which  contains  the  Covenant  of 
the  League  of  Nations,  and  I  have  been  struck  by  the  fact  that  prac- 
tically every  so-called  reservation  was  in  effect  a  rather  sweeping  nulli- 
fication of  the  terms  of  the  treaty  itself.  I  hear  of  reservationists  and 
mild  reservationists,  but  I  cannot  understand  the  difference  between 
a  nullifier  and  a  mild  nullifier." 

Accepting  the  advice  of  their  leader  against  a  ratification  which  was 
a  mere  pretense,  many  Democrats  again  refused  to  support  the  treaty 
with  the  reservations.  Forty-nine  senators,  a  number  which  was  less 
than  the  requisite  two- thirds  majority,  voted  to  approve  the  treaty 
with  the  reservations.  Thirty-five  opposed.  On  March  19,  1920,  the 
treaty  was  returned  to  the  President  without  advice  and  consent  to 
ratification,17 

THE  QUESTION  OF  MANDATES 

Early  in  the  summer  of  1920,  a  controversy  involving  the  United 

"58  Congressional  Record  8768. 

"59  Congressional  Record  4052.  *  Ibid.,  p.  4600. 
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States  with  the  League  of  Nations,  which  had  been  simmering  for 
more  than  a  year,  reached  the  boiling  point.  It  had  to  do  with  a 
proposed  mandate  which  the  United  States  was  being  asked  to  take 
over  Armenia,  where  chaos  prevailed  and  where  Armenians  had  been 
slaughtered  in  large  numbers  by  their  Turkish  enemies.  President 
Wilson  was  from  the  beginning  apparently  in  favor  of  accepting  the 
mandate.  The  subject  was  discussed  intermittently  throughout  1919. 
In  August,  1919,  an  American  military  mission,  which  for  some  reason 
was  known  as  the  American  Mission  of  Transportation  and  Economic 
Specialists,  was  sent  to  make  a  study  of  Armenia  and  surrounding 
countries.  It  was  instructed  to  ' 'investigate  and  report  on  political, 
military,  geographical,  administrative,  economic,  and  other  consid- 
erations involved  in  possible  American  interests  and  responsibilities 
in  that  region."  "  The  mission  was  under  the  direction  of  Major 
General  James  G.  Harbord,  of  the  United  States  Army.  On  October 
16,  1919,  he  made  a  report  to  the  Secretary  of  State,  summarizing  the 
results  of  his  investigations.  The  personnel  of  the  mission  was  evi- 
dently divided  as  to  the  acceptance  of  a  mandate  by  the  United  States, 
and  the  report  was  non-committal.  In  favor  of  acceptance  was  the 
argument  that,  as  one  of  the  chief  contributors  to  the  formation  of 
the  League  of  Nations,  the  United  States  was  morally  bound  to  accept 
the  obligations  and  responsibilities  of  a  mandatory  power.  Another 
argument  was  expressed  as  follows:  "Intervention  would  be  a  liberal 
education  for  our  people  in  world  politics;  give  outlet  to  a  vast 
amount  of  spirit  and  energy  and  would  furnish  a  sinning  example/'  M 
On  the  other  hand,  it  was  suggested  that  the  United  States  had  greater 
obligations  closer  home.  Furthermore,  "This  region  has  been  a 
battle-ground  of  militarism  and  imperialism  for  centuries.  There  is 
every  likelihood  that  ambitious  nations  will  still  maneuver  for  its 
control.  It  would  weaken  our  position  relative  to  the  Monroe  Doc- 
trine and  probably  eventually  involve  us  with  a  reconstituted 
Russia."  * 

The  contents  of  the  report  were  not  revealed  until  the  following 
April,  after  the  Senate  had  passed  a  resolution  requesting  its  submis- 
sion."1 In  the  meantime  the  United  States  was  repeatedly  urged  to 

"Senate  Doc.  No.  266,  66th  Cong.,  2d  sess.,  p.  3.  Printed  also  in  59  Congressional 
Record  7877. 

* Ibid.,  p.  26.  •  Ibid.,  pp.  25-26. 

nNew  York  Times,  March  7,  1920.  The  special  study  of  the  mandate  question,  made 
for  Major  Geneial  Harbord  by  Brigadier  General  George  Van  Horn  Moseley,  was 
presented  to  the  Senate  May  29,  1920,  Senate  Doc.  No.  2S1,  66th  Cong.,  2d  sess. 
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accept  the  mandate.  On  May  24,  1920,  Wilson  sent  to  Congress  a 
message  requesting  that  "the  Congress  grant  the  Executive  power  to 
accept  for  the  United  States  a  mandate  over  Armenia."  M  He  stated, 
"for  the  information  of  the  Congress,"  that  he  had  already  under- 
taken to  arbitrate  the  difficult  question  of  the  boundary  between 
Turkey  and  Armenia.  He  did  not  discuss  the  constitutional  or  other 
difficulties  in  the  way  of  assuming  the  mandate,  but  based  his  plea 
upon  humanitarian  grounds. 

On  May  27,  1920,  the  Senate  committee  on  foreign  relations  re- 
vealed its  sentiments  toward  the  President's  request  by  reporting  in  a 
single  sentence  the  following  concurrent  resolution:  "That  the  Con- 
gress hereby  respectfully  declines  to  grant  to  the  Executive  the  power 
to  accept  a  mandate  over  Armenia,  as  requested  in  the  message  of  the 
President,  dated  May  24,  1920."*"  The  resolution  passed  the  Senate 
four  days  later  by  a  vote  of  52  to  23."  It  was  asserted  that  Congress 
had  no  constitutional  power  to  authori/e  the  President  to  accept  the 
invitation  to  govern  Armenia,  which  was  tendered  to  him  by  the 
prime  ministers  of  the  Old  World.  It  was  argued  in  reply  that,  since 
the  United  States  had  the  power  to  acquire  complete  sovereignty  over 
territory,  it  must  therefore  have  the  lesser  power  to  exercise  limited 
sovereignty,88  but  the  argument  was  not  pressed.  Indeed,  the  major- 
ity ol  the  Senate  was  so  bitterly  opposed  to  further  involvement  in  the 
affairs  of  the  Old  World  that  acceptance  of  the  mandate  would  have 
been  unthinkable.  The  House  failed  to  pass  the  resolution,  but  only 
because  of  the  fact  that  it  adjourned  almost  immediately  after  the 
resolution  was  reported.  However,  the  failure  of  Congress  to  author- 
ize acceptance  of  the  mandate,  together  with  the  disapproval  ex- 
pressed by  the  Senate  and  by  the  House  committee  on  foreign  affairs," 
destroyed  all  hope  that  the  mandate  would  ever  be  accepted. 

THE  RESTORATION  OF   PEACE 

As  month  after  month  went  by  after  the  armistice  was  signed,  trade 
with  Germany  was  gradually  resumed,  but  under  severe  handicap, 
since  technically  a  state  of  war  still  prevailed.  Persons  interested  in 
that  trade  united  with  opponents  of  the  Treaty  of  Versailles  in  at- 
tempt to  have  peace  restored  by  act  of  Congress.  There  was  doubt 

"House  Doc.  No.  791,  66th  Cong.,  2d  sess.,  p.  3. 

M59  Congressional  Record  7714.  "Ibid.,  p.  8073.  *  Ibid.,  p.  8058. 

60  House  Report  No.  1101,  66th  Cong.,  2d  sess,-  New  York  Times,  June  4,  1920;  June  5 
1920. 
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whether  Congress  had  the  power  to  terminate  war.  Th^  Constitution 
did  not  specifically  give  the  power,  and  it  had  been  said  at  times  that 
only  a  treaty  could  restore  peace  with  a  surviving  belligerent."  On 
April  9,  1920,  the  House  of  Representatives  passed  a  joint  resolution 
declaring  the  war  to  be  at  an  end  and  terminating  the  operation  of  the 
several  war  statutes.  The  resolution  included  a  penalty  provision  to 
the  effect  that  trade  and  financial  aid  would  be  cut  off  from  German) 
unless  Germany  declared  a  termination  of  the  war  with  the  United 
States  and  waived  all  claims  against  the  United  States  that  would 
have  been  waived  had  the  Treaty  of  Versailles  been  signed."  The 
Senate,  doubtless  aware  of  the  opposition  of  business  interests  to  any 
curtailment  of  trade  with  Germany,  redrafted  the  resolution  to  in- 
clude much  milder  penalty  provisions  than  those  originally  proposed. 
The  question  of  the  constitutional  power  of  Congress  to  restore  peace 
by  joint  resolution  was  debated  at  length,  but  inconclusively.*  The 
alignment  was  largely  partisan.  The  joint  resolution  was  passed  on 
May  15,  1920,  by  a  vote  of  43  to  38.TO  The  House  accepted  the  Senate 
draft. 

On  May  28,  1920,  the  President  vetoed  the  joint  resolution."  He 
did  not  discuss  the  constitutional  question.  He  had  not  felt  at  lib- 
erty to  sign  the  joint  resolution,  he  explained, 

because  I  cannot  bring  myself  to  become  party  to  an  action  which 
would  place  an  ineffaceable  stain  upon  the  gallantry  and  honor  of 
the  United  States. 

Notwithstanding  our  professions  upon  entrance  into  the  war,  he  said. 

we  have  now  in  effect  declared  that  we  do  not  care  to  take  any  fur 
ther  risks  or  to  assume  any  further  responsibilities  with  regard  to  the 
freedom  of  nations  or  the  sacredness  of  international  obligations  or  the 
safety  of  independent  peoples.  Such  a  peace  with  Germany  —  a  peace 

''Edwaid  S.  Coiwui,  "The  Power  of  Congress  to  Declare  Peace/'  Michigan  Law  Re 
view,  XVIII  (May,  1920),  669  675;  Manley  O,  Hudson,  "The  Duration  of  the  Wai 
Between  the  United  States  and  Germany/'  Harvard  Law  Review,  XXXIX  (June,  1926) 
1020-1045;  Foircst  Revere  Black,  "The  Power  of  Congiess  to  Declare  Peace/'  Kentucky 
Law  Journal,  XIX  (May,  1931),  327-335;  John  M.  Mathews,  "The  Termination  of  War/' 
Michigan  Law  Review,  XIX  (June,  1921).  819-834;  Charles  S.  Thomas,  "The  Power  of 
Congiess  to  Establish  Peace,"  American  Law  Review,  LV  (January-February,  1921), 
86  104. 

*59  Congressional  Record  5480-5481. 

••See,  for  example,  the  speeches  of  Senator  Knox,  59  Congressional  Record  6556  656fi 
and  Senator  Hitchcock,  ibid.,  pp.  6895-6899. 

70  Ibid.,  p.  7102. 

n  House  Doc.  No.  799,  66th  Cong.,  2d  seat. 
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in  which  none  of  the  essential  interests  which  we  had  at  heart  when 
we  entered  the  war  is  safeguarded  —  is,  or  ought  to  be,  inconceivable, 
is  inconsistent  with  the  dignity  of  the  United  States,  with  the  rights 
and  liberties  of  her  citizens,  and  with  the  very  fundamental  conditions 
of  civilization. 

In  attempting  to  have  the  joint  resolution  passed  over  the  Presi- 
dent's veto,  its  sponsor  in  the  House  of  Representatives  emphasized 
the  fact  that  nowhere  in  the  President's  message  appeared  an  intima- 
tion that  the  resolution  was  unconstitutional.  He  was  unable  to 
secure  a  sufficient  majority  for  his  purpose. 

TERMINATING  OPERATION  OF  WAR  STATUTES 

The  official  termination  of  the  war  was  desired  partly  to  render 
inoperative  provisions  of  a  large  number  of  war  statutes  under  which 
the  country  continued  to  be  governed  in  spite  of  the  cessation  of  mili- 
tary hostilities.  These  statutes  provided  for  regimentation  of  life,  in 
many  ways  not  familiar  to  the  United  States  except  in  time  of  war,  bv 
officials  not  trained  in  the  self-restraint  necessary  to  acceptable  regi- 
mentation by  government  under  conditions  of  peace.  The  policy  of 
enforcing  war  legislation  that  restricted  civil  liberties  and  rights  of 
property  was  complicated  by  the  fact  that  the  post-war  or  post- 
armistice  period  was  one  of  general  unrest.  Both  labor  and  capital 
had  been  restive  during  the  war,  but  in  most  important  controversies 
they  had  submitted  to  mediation  or  control  provided  by  the  several 
wartime  agencies.  After  the  conflict  was  over,  each  group  sought  to 
retain  any  advantages  it  had  won  and  to  capture  others  in  the  process 
of  readjustment  to  peacetime  economy.  While  each  group  struggled 
for  advantage,  prices  of  consumers'  goods  continued  to  rise  and  the 
business  outlook  grew  more  and  more  uncertain.  The  radical  ele 
ment  in  the  country,  encouraged  by  the  success  of  Bolshevism  in  Rus 
sia,  clamored  for  sweeping  changes  in  the  American  economic  and 
political  system,  creating  terror  in  the  minds  of  conservative  people 
and  causing  demand  for  drastic  suppression  of  disloyal  factions. 

In  the  latter  part  of  1919,  the  United  Mine  Workers  had  called  a 
strike  to  secure  better  conditions  as  to  hours  and  wages  in  an  industry 
which  during  the  war  had  experienced  one  of  the  few  prosperous 
periods  in  its  history.  Various  agencies  of  the  federal  government 
sought  to  prevent  the  strike.  Attorney  General  A.  Mitchell  Palmer 
secured  in  a  federal  district  court  an  injunction  against  union  leaders 
to  prevent  the  strike.  The  court  acted  on  the  basis  of  the  Lever 
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Food-Control  Act,7*  a  war  measure  which,  among  other  things,  had 
been  intended  to  prevent  profiteering  in  necessities  and  also  to  pre- 
vent combination  to  restrict  supply  and  raise  prices.  The  American 
Federation  of  Labor  had  acceded  to  the  enactment  of  the  measure 
only  after  its  leaders  were  persuaded  that  it  would  not  be  used  to 
interfere  with  labor  activities  which  would  otherwise  be  legitimate. 
They  claimed  that  Attorney  General  Gregory  had  given  assurance 
that  the  district  attorneys  would  be  instructed  not  to  enforce  the 
measure  against  labor.71  The  injunction  played  a  part  in  the  termina- 
tion of  the  strike,  but  it  did  nothing  to  smooth  out  the  swelling  tide 
of  unrest. 

Other  types  of  war  legislation  were  used  as  a  basis  of  governmental 
action  in  other  types  of  situations.  Violence  accredited  to  radicals 
occurred  in  many  cities  of  the  United  States.  Terrified  people  de- 
manded protection  from  the  government.  Said  Attorney  General 
Palmer,  "I  was  shouted  at  from  every  editorial  sanctum  in  America 
from  sea  to  sea;  I  was  preached  upon  from  every  pulpit;  I  was  urged  — 
I  could  feel  it  dinned  into  my  ears  —  throughout  the  country  to  do 
something  and  do  it  now,  and  do  it  quick,  and  do  it  in  a  way  that 
would  bring  results  to  stop  this  sort  of  thing  in  the  United  States."  74 
A  general  intelligence  division  was  created  in  the  Department  of 
Justice  to  investigate  radical  activities.  Within  a  short  period  of  time 
it  gathered  and  indexed  a  history  of  some  sixty  thousand  radicals,  lay- 
ing a  foundation  for  deportation  or  for  prosecution  if  illegal  acts  had 
been  committed.75  The  department  conducted  sweeping  raids  to  col- 
lect alien  radicals  at  various  centers  throughout  the  country.79  Re- 
ferring to  deportations  of  undesirable  aliens,  Attorney  General 
Palmer  told  the  Women's  Democratic  Political  League  of  New  York 
that  the  people  of  the  city  would  soon  be  treated  to  the  spectacle  of 
"second,  third,  and  fourth  Soviet  Arks  sailing  down  their  beautiful 
harbor."  n 

A  growing  minority  of  the  people,  however,  criticized  the  Depart- 

«40  Stat.  276,  1  Stat.  297. 

w  Homer  Cummings  and  Carl  McFarland,  Federal  Justice  (1937),  pp.  455-456.  See 
55  Congressional  Record  5828  ff.  See  also  60  Congressional  Record  295-297,  for  under- 
standing at  the  time  the  act  was  passed. 

UU.S.  Congress,  Senate  committee  on  the  judiciary,  Hearings  on  Charges  of  Illegal 
Practices  of  the  Department  of  Justice,  66th  Cong.,  3d  sess.,  p.  580. 

"Senate  Doc.  No.  153,  66th  Cong.,  1st  sess.,  p.  10. 

wSee  for  example  the  New  York  Times,  January  3,  1920.  Sec  also  Frederick  Lewi? 
Allen,  Only  Yesterday  (1931),  chapter  III. 

'"New  York  Times,  February  29,  1920. 
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mem  of  Justice  for  deliberately  provoking  the  prevailing  anti-radical 
hysteria.  The  National  Popular  Government  League  published  a 
pamphlet  entitled  A  Report  upon  the  Illegal  Practices  of  the  United 
States  Department  of  Justice.  It  was  sponsored  by  twelve  prominent 
lawyers,  including  Zechariah  Chafee,  Felix  Frankfurter,  Ernst  Freund, 
Roscoe  Pound,  and  Frank  P.  Walsh.  It  charged  that 

wholesale  arrests  both  of  aliens  and  citizens  have  been  made  without 
warrant  or  any  process  of  law;  men  and  women  have  been  jailed  and 
held  incommunicado  without  access  of  friends  or  counsel;  homes  have 
been  entered  without  search  warrant  and  property  sei/ed  and  re- 
moved; other  property  has  been  wantonly  destroyed;  workingmen 
and  workingwomen  suspected  of  radical  views  have  been  shamefully 
abused  and  maltreated.  Agents  of  the  Department  of  Justice  have 
been  introduced  into  radical  organizations  for  the  purpose  of  inform- 
ing upon  their  members  or  inciting  them  to  activity;  these  agents  have 
even  been  instructed  from  Washington  to  arrange  meetings  upon 
certain  dates  for  the  express  object  of  facilitating  wholesale  raids  and 
arrests.  In  support  of  these  illegal  acts,  and  to  create  sentiment  in  its 
favor,  the  Department  of  Justice  has  also  constituted  itself  a  propa- 
ganda bureau  arid  has  sent  to  newspapers  and  maga/ines  of  this  coun- 
try quantities  of  material  designed  to  excite  public  opinion  against 
radicals,  all  at  the  expense  of  the  government  and  outside  the  scope 
of  the  Attorney  General's  duties.78 

The  abuse  of  war  powers  and  the  extension  of  the  drastic  methods 
of  wartime  enforcement  into  the  handling  of  peacetime  problems  was 
beginning  to  disturb  Congress.  The  situation  was  summari/cd  b) 
Senator  France  after  the  President's  veto  of  the  joint  resolution  which 
would  have  terminated  the  state  of  war  between  the  United  States 
and  Germany  and  would,  therefore,  have  rendered  war  statutes  in 
operative.  The  President,  who  was  elected  on  the  slogan  that  "he 
kept  us  out  of  war,"  said  the  senator,  now  stubbornly  and  against  the 
will  of  the  overwhelming  majority  of  the  people  persisted  in  keeping 
us  out  of  peace.  By  means  of  war  powers,  which  he  still  refused  to 
relinquish,  more  than  a  year  and  a  half  after  the  war  had  actually 
ended,  he  had  built  up  the  most  powerful  autocracy  in  the  entire 
world.  He  continued  as  follows: 

The  author  of  the  "New  Freedom"  has  sat  unmoved  in  the  White 
House,  while  American  citizens  have,  in  violation  of  the  law  protect- 

w  National  Popular  Government  League,  Report  Upon  the  Illegal  Practices  of  th* 
Department  of  Justice  H920),  p.  3.  See  also  Louis  F.  Post,  The  Deportations  Deliriutr 
of  Ninctcen-Twenty  (1023) 
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ing  inherent  natural  rights,  been  hurled  into  dungeons  for  disagreeing 
with  the  views  of  the  majority,  while  the  Postmaster  General,  renegade 
from  the  principles  of  Jeffersonian  democracy,  seized  and  censored 
the  mails  and  wires  in  his  autocratic  clutch,  while  spies  and  secret 
service  agents  from  a  department  which  disgraces  the  very  name  of 
justice  have  prowled  about  as  they  did  in  the  old  days  in  Russia  seek- 
ing whom  they  might  destroy.  Intimidation,  search,  and  seizure  with- 
out warrant,  brutality,  torture,  perjury,  provocation  of  crime,  the 
holding  of  prisoners  without  sentence  and  the  sentencing  of  prisoners 
without  sense  or  the  sanctions  of  justice,  bloodshed,  and,  if  we  can 
credit  rumors  current  in  New  York,  which  I  cannot  verify,  even  mur- 
der, these  have  been  their  methods.™ 

Although  the  session  was  near  its  end,  a  joint  resolution  was  intro- 
duced in  the  House  of  Representatives  to  declare  that  certain  acts  of 
Congress,  joint  resolutions,  and  proclamations  should  be  construed 
as  if  the  war  had  ended  and  the  present  or  existing  emergency  had 
expired.  The  measure  was  considered  for  a  few  minutes  and  passed 
by  a  vote  of  326  to  3."°  Certain  statutes  relating  to  war  situations  which 
were  not  yet  resolved  were  exempted  from  the  effect  of  the  joint  reso- 
lution. Along  with  them  the  Food-Control  Act  was  exempted.  Its 
potential  use  as  a  check  upon  labor  activities  and  as  a  corresponding 
check  upon  profiteering  was  too  important  to  be  dispensed  with  in 
short  order.  The  Senate  passed  the  repealing  measure  without  debate 
and  without  a  record  vote.  The  President  killed  it  with  a  pocket 
veto  I 

A  similar  joint  resolution  was  introduced  in  the  House  of  Repre- 
sentatives at  the  ensuing  short  session.  The  committee  on  the 
judiciary  reported  it  favorably,  saying  that  a  number  of  the  war 
statutes  were  not  only  unnecessary,  but  a  burden  and  a  menace.*1 
Both  houses  passed  it,  and  this  time  the  President  signed  the 
measure." 

WAR    OFFICIALLY   TERMINATED 

The  termination  of  the  war  itself  had  to  await  the  administration 
of  President  Harding.  In  his  message  to  a  special  session  of  Congress 
on  April  12,  1921,  Harding  stated  that  the  United  States  alone  among 
the  Allied  and  Associated  Powers  continued  in  a  technical  state  of 
war  against  the  Central  Powers.  This  condition,  he  said,  ought  not 

W59  Congressional  Record  7918. 

*lbid.t  p.  8416.    For  a  copy  of  the  resolution  see  ibid.,  pp.  8412-8413. 

•  House  Report  No.  1111,  66th  Cong.,  3d  *csi.  "41  Stat.  1359. 
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to  be  permitted  to  continue.  "To  establish  the  state  of  technical 
peace  without  further  delay,  I  should  approve  a  declaratory  resolution 
by  Congress  to  that  effect,  with  the  qualifications  essential  to  protect 
all  our  rights."  *  A  resolution  to  that  effect  was  passed  by  both 
houses.  Most  of  the  Democratic  leaders  opposed  the  resolution  in 
committee  and  on  the  floor,  but  without  avail.  The  minority  mem- 
bers of  the  Senate  committee  on  foreign  relations  charged  that  it  was 
an  attempt  by  act  of  Congress  to  usurp  the  treaty-making  power  of 
the  President  and  the  Senate,  and  listed  many  practical  objections."* 
As  reported  in  the  Senate,  the  resolution  repealed  the  declaration  of 
war  and  declared  the  state  of  war  to  be  at  an  end.  The  House  com- 
mittee on  foreign  affairs  provided  a  substitute  which  declared  the  state 
of  war  to  be  at  an  end,  without  repealing  the  act  declaring  it.  Said 
the  committee,  the  Constitution  vested  in  Congress  all  the  war  powers, 
among  which  was  the  power  to  declare  war  and,  by  necessary  impli- 
cation, the  power  to  declare  a  state  of  peace.  Both  declarations  were 
findings  of  fact.  They  were  separate  and  distinct  acts;  and  it  was  un- 
necessary and  perhaps  unwise  to  repeal  the  declaration  of  a  state  of 
war,  for  such  a  step  might  raise  the  inference  that  we  had  disavowed 
and  repudiated  the  war  and  be  construed  as  a  mild  apology  for  our 
participation  in  it.  The  substitute  fully  recognized  that  the  Consti- 
tution vested  in  the  President  the  exclusive  power  to  make  a  treaty 
with  our  late  enemies,  subject  to  ratification  by  the  Senate.85  The 
minority  of  the  committee  thought  that  the  resolution  as  modified 
was  still  in  the  nature  of  a  contract,  and  argued  that  under  the  Con- 
stitution we  could  not,  by  an  act  of  Congress,  enter  into  a  contract 
with  another  government.  It  was  an  invasion  of  the  treaty-making 
power,  which  was  a  constitutional  prerogative  of  the  President  by  and 
with  the  advice  and  consent  of  the  Senate.* 

The  joint  resolution  as  finally  agreed  upon  and  approved  by  the 
President  followed  the  House  plan  of  declaring  the  state  of  war  at  an 
end.  It  reserved  to  the  United  States  and  its  nationals  all  rights  which 
accrued  under  the  armistice  and  from  other  sources,  including  the 
Treaty  of  Versailles,87  Its  constitutionality  was  not  thereafter  seri- 
ously questioned.  Before  the  end  of  the  year,  a  separate  treaty  of 
peace  with  Germany  was  proclaimed." 

"61  Congressional  Record  173. 

•*  Senate  Repoit  No.  2,  Part  2,  67th  Cong.,  1st  sest. 

•  House  Report  No.  148,  67th  Cong.,  1st  sess.  *  Ibid.,  Part  t. 

"42  Stat.  105,  106.  "42  Stat.  1939. 
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THE  UNITED  STATES   IN   INTERNATIONAL  AFFAIRS 

In  the  years  which  followed  the  establishment  of  peace  with  Ger- 
many, the  United  States  was  an  active  participant  in  international 
affairs.  It  worked  strenuously  to  bring  about  the  limitation  of  arma- 
ments. It  tried  to  aid  in  the  solution  of  the  problem  of  reparation 
payments.  It  participated  in  the  Kellogg  Pact  (Pact  of  Paris)  and 
other  international  agreements.  Until  its  position  with  reference  to 
the  League  of  Nations  was  understood,  however,  it  maintained  an 
attitude  of  ostentatious  aloofness  from  that  organization. 

For  many  years  after  the  struggle  over  the  ratification  of  the  Treaty 
of  Versailles,  the  United  States  dallied  over  the  possibility  of  sub- 
mitting to  the  jurisdiction  and  joining  in  the  support  of  the  Perma- 
nent Court  of  International  Justice,  an  adjunct  of  the  League  of 
Nations.  Many  persons  who  distrusted  a  political  league  strongly 
favored  the  establishment  of  a  tribunal  to  expound  and  apply  prin- 
ciples of  law  applicable  among  nations.  Elihu  Root  did  much  toward 
devising  the  organization  of  the  court.  Presidents  Harding,  Coolidge, 
Hoover,  and  Franklin  D.  Roosevelt  advocated  participation  by  the 
United  States. 

Although  it  appears  that  formal  participation  would  have  been 
possible  without  involvement  with  the  League  of  Nations,  many 
people,  including  a  substantial  number  of  United  States  senators, 
feared  the  relationship  between  the  two  agencies.  On  each  of  the 
several  occasions  on  which  the  Senate  dealt  with  the  question,  drastic 
reservations  and  understandings  were  agreed  upon  to  guarantee  aloof- 
ness almost  to  the  extent  of  non-membership.  The  debates  further 
illustrated  the  rivalry  between  the  President  and  the  Seriate  in  the 
handling  of  foreign  affairs  and  the  unwillingness  of  the  Senate  to 
entrust  any  agency  beyond  its  control  with  decisions  affecting  Amer- 
ican interests.  The  Senate  voted  its  consent  to  adherence  in  1926, 
but  with  reservations  which  were  not  fully  accepted  by  the  powers 
represented  in  the  League  of  Nations.  Advocates  of  American  affili- 
ation therefore  suffered  another  defeat.  The  Senate  definitely  re- 
fused adherence  in  1935,  and  the  question  was  apparently  settled 
permanently.  The  fact  that  American  citizens  aided  in  the  nomina- 
tion of  members  of  the  court,  and  that  three  American  judges  sat  suc- 
cessively on  the  court,  did  not  materially  alter  the  fact  that  the 
United  States  government,  as  such,  does  not  formally  share  in  the 
work  of  the  court  or  submit  to  its  decisions.* 

19  For  continuation  of  the  story  of  participation  in  international  affairs  see  chapter  38 
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So  MUCH  CONSTITUTIONAL  CHANGE  takes  place  through  gradual  evolu- 
tion in  interpretation  that  the  possibility  of  change  by  formal  amend- 
ment often  tends  to  be  forgotten.  Long  periods  have  occurred,  in- 
deed, in  which  the  Constitution  has  undergone  no  formal  changes  at 
all.  Amendments  have  seemed  to  come  in  groups,  in  periods  in 
which  drastic  and  speedy  readjustments  have  been  demanded.  Of 
the  twenty-one  amendments  adopted,  it  will  be  recalled  that  the  first 
ten  were  approved  immediately  after  the  adoption  of  the  Constitu- 
tion itself.  The  Eleventh  and  Twelfth  Amendments  were  adopted 
at  the  turn  of  the  century  as  a  result  of  defects  which  were  quickly 
disclosed. 

Then  passed  a  period  of  more  than  sixty  years  without  additional 
formal  changes.  At  its  end,  after  the  Civil  War,  the  Thirteenth 
Fourteenth,  and  Fifteenth  Amendments  were  adopted  at  the  cuhnina* 
tion  of  the  long  struggle  over  the  position  of  the  Negro  in  American 
life.  Another  period  of  more  than  forty  years  had  ehipscd  when,  in 
1913,  after  prolonged  debate  over  the  income  tax  and  the  direct  elec- 
tion of  senators,  the  Sixteenth  and  Seventeenth  Amendments  were 
adopted.  The  first  World  War  hastened  the  adoption  of  the 
Eighteenth  and  Nineteenth  Amendments,  dealing  respectively  with 
prohibition  and  suffrage  for  women.  Finally,  in  1933,  the  Twentieth 
Amendment  abolished  the  "lame-duck"  session  of  Congress,  and  the 
Twenty-First  Amendment  reversed  the  position  on  prohibition  taken 
in  the  Eighteenth. 

The  adoption  of  all  but  three  of  these  amendments  has  been  dis- 
cussed in  earlier  chapters.  This  chapter  deals  with  the  remaining 
three,  with  the  stormy  career  of  the  short-lived  attempt  to  legislate 
national  prohibition  by  constitutional  amendment,  and  with  other 
amendments  recently  proposed  but  not  adopted.  The  period  cov- 
ered is  short.  The  background  is  in  the  first  World  War  and  its 
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aftermath,  and  in  conditions  of  economic  disturbance  which  stimulate 
desire  for  constitutional  change.* 

THE   WOMAN-SUFFRAGE   AMENDMENT 

From  the  time  when  the  American  states  became  independent  until 
the  adoption  of  the  Nineteenth  Amendment,  struggles  were  in 
progress  to  win  suffrage  for  some  gioup  hitherto  disfranchised.  Re- 
ligious qualifications  for  voting  were  giadually  abolished.  The  abo- 
lition of  property  qualifications  came  more  slowly.  The  enfranchise- 
ment of  the  Negro  came  only  as  part  of  the  aftermath  of  a  major  war. 
The  most  prolonged  struggle,  and  the  one  concerned  with  the  largest 
group  of  non-voters,  was  the  movement  for  the  enfranchisement  of 
women,  which  reached  its  goal  in  1920. 

Early  attempts  to  win  voting  privileges  were  directed  exclusively 
at  state  action.  The  reason  lay  principally  in  the  fact  that  federal 
suffrage  depended  upon  state  constitutions  and  laws.  The  Constitu- 
tion provides  that  electors  in  each  state  for  members  of  the  federal 
House  of  Representatives  should  "have  the  qualifications  requisite  for 
electors  of  the  most  numerous  branch  of  the  state  legislature." "  Pres- 
idential electors  in  each  state  were  to  be  chosen  "in  such  manner  as 
the  legislature  thereof  may  direct."  *  When  the  election  of  United 
States  senators  was  transferred  from  the  legislatures  to  the  people,  the 
Seventeenth  Amendment  provided  that  electors  in  each  state  "shall 
have  the  qualifications  requisite  for  electors  of  the  most  numerous 
branch  of  the  state  legislature/' 

Since  the  matter  was  left  to  state  control,  little  effort  was  made  be- 
fore the  Civil  War  to  secure  federal  action  to  extend  suffrage  privi- 
leges. When  the  Fourteenth  Amendment  was  under  discussion,  how- 
ever, with  the  purpose  in  mind  of  extending  citizenship  to  Negroes, 

1  The  amending  pio<tss  has  itself  been  the  subject  of  controversy.  Sonic  ciitics  con 
tend  that  the  process  is  too  easy.  Others  point  to  the  small  number  of  amendments 
which  have  been  approved  since  the  adoption  of  the  Constitution  and  contend  that  the 
amending  piocess  is  already  too  difficult  and  should  be  simplified.  The  latter  have 
pei haps  been  more  effective  in  getting  their  views  before  Congress  in  recent  years.  One 
pioposal  which  has  received  attention  calls  for  an  amendment  to  Article  V  to  allow 
ratification  of  amendments  by  popular  vote.  This  proposal  has  been  opposed  as  not 
needed,  since  "all  delay  and  difficulty  in  the  amendment  of  the  Constitution  has  arisen 
in  the  field  of  the  pioposal  of  amendments  and  not  of  their  latification."  It  was 
pointed  out  that  "The  adoption  of  amendments  to  the  Constitution  has  been  charac- 
terized by  celerity  rather  than  by  delay."  Of  twenty-six  amendments  submitted  for 
ratification,  twenty-one  have  been  ratified  within  an  aveiage  pciiod  of  one  and  one  third 
years.  Only  five  icceived  unfavorable  action.  Testimony  of  Bain  bridge  Colby,  Senate 
committee  on  the  judiciary,  75th  Cong.,  3d  sess.,  Hearings  on  S.  J.  Res.  134 ,  p.  55. 

•Constitution,  Auicle  1,  Section  2.          *Ibid.,  Article   II,  Section   1. 


692      RECENT    AMENDMENTS    TO    THE     CONSTITUTION 

women  leaders  began  to  urge  the  use  of  language  which  would  aid 
persons  of  their  sex,  along  with  the  colored  race.  The  Fourteenth 
Amendment  did  not  grant  directly  a  right  to  vote.  It  did,  however, 
provide  for  reduction  of  representation  in  the  House  of  Representa- 
tives in  proportion  as  "male  inhabitants'*  who  were  generally  quali- 
fied were  denied  the  right  to  vote.  Advocates  of  woman  suffrage 
tried  vainly  to  secure  the  elimination  of  the  word  "male."  *  Had  they 
succeeded,  they  would  have  created  an  entering  wedge  for  universal 
suffrage. 

When  the  Fourteenth  Amendment  proved  insufficient  to  guarantee 
the  voting  privilege  to  Negroes,  the  Fifteenth  Amendment  was 
adopted  forbidding  the  denial  of  the  right  to  vote  "on  account  of  race, 
color,  or  previous  condition  of  servitude."  Again  the  propagandists 
for  woman  suffrage  sought  a  modification,  urging  that  sex  be  included 
along  with  race,  color,  and  previous  condition  of  servitude  as  a  for- 
bidden giound  of  discrimination  in  the  matter  of  voting.  Again  they 
failed.*  Thereafter  they  started  a  campaign  to  incorporate  such  a  pro- 
vision in  a  Sixteenth  Amendment.  They  kept  up  the  fight  until  vic- 
tory was  achieved  in  1920,  not  in  the  Sixteenth  Amendment,  but  in 
the  Nineteenth.  The  amendment  for  which  they  clamored  was  in- 
troduced in  the  Senate  in  1878  and  was  reintroduced,  session  after 
session,  until  it  was  adopted. 

In  the  meantime,  as  the  movement  for  a  constitutional  amendment 
was  being  started,  suffragists  pursued  for  a  time  the  forlorn  hope  that 
the  Fourteenth  Amendment  or  some  other  provision  of  the  Constitu- 
tion already  gave  them  the  right  to  vote.  Susan  B.  Anthony,  a  cru- 
sading leader  of  the  group,  succeeded  in  getting  her  vote  accepted  in 
a  federal  election  in  New  York.  She  was  arrested  and  tried  for  viola- 
tion of  the  Enforcement  Act  of  1870.*  The  statute  had  been  enacted 
principally  to  protect  the  rights  of  Negroes  and  prevent  illegal  prac- 
tices in  elections  by  persons  who  had  participated  in  the  rebellion,  but 
the  relevant  provision  was  general  in  its  language.  It  forbade  voting 
in  federal  elections  by  persons  who  had  no  legal  right  to  vote.7  Miss 
Anthony  claimed  that  the  state  of  New  York  had  no  right  to  deny  to 
women  the  privilege  of  voting,  because  of  the  provisions  in  the  Four- 
teenth Amendment  which  created  and  defined  citizenship  of  the 
United  States  and  forbade  the  states  to  make  or  enforce  any  law  which 

'Eli/abeth  Cady  Stanton,  Susan   B.  Anthony,  and  Matilda  Joslyn  Gage    (ed*.),  Th* 
History  of  Woman  Suffrage   (6  vols.,  1887-1922),  V,  619-620. 
•  Ibid.,  p.  620.  •  16  Stat.  140.  '  16  Stat.  144. 


RECENT    AMENDMENTS    TO    THE    CONSTITUTION      693 

should  abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States.  The  United  States  circuit  court  in  New  York,  however,  which 
was  conducted  by  Justice  Ward  Hunt,  a  member  of  the  Supreme 
Court  of  the  United  States,  rejected  her  argument.  "The  right  of 
voting,  or  the  privilege  of  voting/'  he  said,  "is  a  light  or  privilege  aris- 
ing under  the  constitution  of  the  state  and  not  under  the  Constitu- 
tion of  the  United  States/' ' 

Virginia  L,  Minor,  wife  of  a  lawyer  in  St.  Louis,  who  believed  that 
women  were  enfranchised  by  the  Fourteenth  Amendment,  sued  a 
registering  officer  who  refused  to  register  her  as  a  lawful  voter.  The 
trial  court  and  the  highest  court  in  Missouri  decided  against  her, 
whereupon  she  took  an  appeal  to  the  Supreme  Court  of  the  United 
States.  The  Supreme  Court  said:  "Sex  has  never  been  made  one  of 
the  elements  of  citizenship  in  the  United  States.  In  this  respect  men 
have  never  had  an  advantage  over  women.  The  same  laws  precisely 
apply  to  both/'  *  The  right  to  vote,  however,  the  Court  held,  was  not 
a  privilege  or  immunity  of  citizens  of  the  United  States  which  was 
protected  by  the  Fourteenth  Amendment.  The  Court  met  other 
arguments  of  counsel  tor  Mrs.  Minor  by  holding  that  state  laws  deny- 
ing the  voting  privileges  to  women  did  not  constitute  a  denial  of  a 
republican  form  of  government  which  the  federal  government  was 
under  obligations  to  guarantee  to  the  state.  Nor  did  such  state  laws 
constitute  bills  of  attainder  which  the  states  were  forbidden  to  pass.w 

Victories  for  the  woman-suffrage  movement  were  achieved  gradu- 
ally, not  in  Congress,  but  in  state  and  local  governments.  State  laws 
enacted  by  male  legislators  made  concessions  to  women  from  time  to 
time  concerning  grievances  used  as  arguments  for  woman  suffrage. 
Their  rights  to  own  and  inherit  property,  to  keep  control  over  chil- 
dren, and  to  assert  independence  of  tyrannical  husbands  were  given 
protection.  Wyoming  gave  the  privilege  of  voting  for  territorial 
officers  in  1869,  and  continued  it  in  1890  when  statehood  was 
achieved.  Colorado  followed  its  example  in  1893,  Utah  in  1895,  and 
Idaho  in  1896. 

Atter  a  decade  of  no  additional  achievements,  the  movement  picked 
up  again.  It  was  co-ordinated  with  a  popular-government  movement 
or  progressive  movement  which  aimed  at  putting  more  power  in  the 
hands  of  the  people.  The  other  reforms  advocated  included  the 
initiative,  the  referendum,  the  recall,  the  direct  primary,  the  presi- 

•United  States  v.  Antttony,  Fed.  Case  \o.  14-159,  ]>.  830  (1873) 

•Minor  v.  Happeiieu.  *\   Wallace  162,  170   (1875).  "Ibid.,  pp.  173-177. 
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dential  primary,  and  the  direct  election  of  senators.  The  movement 
was  in  the  nature  of  a  rcac  tion  to  corruption  and  inefficiency  which 
pervaded  existing  methods.  The  campaign  for  and  the  adoption  of 
the  Sixteenth  and  Seventeenth  Amendments  paved  the  way  for  further 
constitutional  changes  by  attacking  the  position  that  the  Constitution 
must  not  be  subject  to  additional  modification. 

By  1914  the  number  of  equal-suffrage  states  was  raised  to  eleven. 
The  movement  met  defeat  in  some  states  in  which  strong  efforts  were 
made,  but  in  1917  it  succeeded  in  New  York,  which  was  regarded  as 
an  eastern  stronghold  of  opposition.  In  the  meantime  a  number  of 
other  states  had  extended  to  women  local  voting  privileges  and  the 
privilege  of  voting  tor  presidential  electors. 

The  occasional  victories  which  were  won  in  states  from  time  to 
time  strengthened  the  national  movement.  The  votes  of  enfran- 
chised women  had  to  be  taken  into  account  by  representatives  from 
states  in  which  suffrage  had  been  granted  when  considering  action 
on  the  national  amendment.  An  argument  much  used  against  the 
Susan  B.  Anthony  amendment  was  the  contention  that  it  represented 
interference  with  the  prerogatives  of  the  states.  Suffrage  was  a  state 
matter;  any  state,  if  it  so  desired,  could  give  the  privilege  of  voting 
in  state  and  federal  elections  to  any  group;  the  federal  government 
had  no  right  to  interfere.  The  argument  was  used  by  those  who  sin- 
cerely believed  in  it  and  also  by  those  who  sought  any  plausible  excuse 
for  opposing  the  federal  amendment.  It  was  employed  by  represen- 
tatives of  both  major  political  parties,  although  it  was  perhaps  more 
consistent  with  the  philosophy  of  the  state-rights  Democratic  party 
than  with  that  of  the  Republicans.  The  answer  usually  given  to  the 
argument  was  that  in  many  of  the  states  the  process  of  amending  state 
constitutions  was  so  difficult  as  to  make  victory  virtually  impossible. 
Only  through  federal  intervention  could  the  difficulties  be  overcome. 

The  platforms  of  the  two  major  political  parties  in  1916  advocated 
woman  suffrage  by  state  action.  Charles  E.  Hughes,  the  Republican 
candidate,  announced  in  addition  his  approval  of  the  woman-suffrage 
amendment,  but  President  Wilson  adhered  to  his  position,  stated 
many  times,  that  the  matter  was  one  for  determination  by  the  states. 
By  this  time  a  faction  of  the  women  propagandists  tor  suffrage  was 
taking  a  more  militant  attitude,  based  on  the  experience  of  English 
"suffragettes."  They  tried  to  organize  a  protest  vote  against  President 
Wilson  because  of  his  failure  to  support  their  amendment.  In  1917, 
in  the  midst  of  the  war  crisis,  a  number  of  swashbuckling  extremists 
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picketed  the  White  House,  created  disturbances,  got  themselves 
thrown  into  jail,  engaged  in  hunger  strikes,  and  made  themselves 
nuisances  generally,  on  the  assumption  that  these  were  the  tactics 
necessary  to  achieve  the  desired  results.  They  embarrassed  the  more 
conventional  leaders  of  their  cause  and  antagonized  politicians  who 
favored  it.  Nevertheless,  the  publicity  which  they  won  through  their 
melodramatic  activities  may  have  had  some  favorable  effects  toward 
the  achievement  of  their  goal. 

It  was  feared  for  a  time  that  public  disgust  with  picketing  and  the 
disturbance  of  the  peace  in  Washington  would  endanger  success  of  the 
women's  movement  in  the  New  York  election,  which  represented  a 
major  struggle  for  their  cause.  To  show  his  continued  support  of  suf- 
frage won  through  state  action,  President  Wilson  expressed  publicly 
to  Mrs.  Carrie  Chapman  Catt,  one  of  the  more  conservative  leaders, 
the  hope  that  bad  effects  would  not  result  from  the  unfortunate 
methods  used.11  The  victory  won  in  New  York  added  greatly  to  the 
number  of  representatives  to  be  elected  with  the  support  of  women 
voters  and  added  to  the  national  significance  of  the  movement.  The 
time  had  come  when  Congress  would  have  to  weigh  carefully  the 
political  force  back  of  it. 

On  September  15,  1917,  the  Senate  committee  on  woman  suffrage 
reported  favorably,  but  without  discussion,  a  woman-suffrage  amend- 
ment." On  December  15,  1917,  the  House  committee  on  the  judiciary 
gave  its  support  to  the  same  kind  of  amendment.  This  committee  did 
not  discuss  the  amendment,  but  proposed  the  addition  of  a  new  sec- 
tion, like  the  one  included  in  the  Eighteenth  Amendment,  providing 
that  the  article  should  be  inoperative  unless  fully  ratified  within  seven 
years."  On  January  8,  1918,  the  House  committee  on  woman  suffrage 
took  a  stand  in  favor  of  a  woman-suffrage  amendment  and  discussed 
the  issues  at  length.14  The  committee  found  that,  when  women  had  the 
right  to  vote,  they  did  so  in  about  the  same  proportion  to  their  num- 
bers as  men.  Voting  had  wrought  no  mysterious,  unfeminizing  in- 
fluence upon  them.  It  had  not  overturned  political  parties  or  the 
social  order.  With  the  advocates  of  woman  suffrage  the  only  question 
remaining  was,  how  should  it  be  written  into  the  law  of  the  land? 
Although  planks  in  the  Democratic  and  Republican  platforms  of  191C 

uNcw   York   limes,  October   17,  1917. 
u Senate   Report  No.   130,  (35th   Cong.,   1st  SCM. 
M  House  Report  No.  219,  65th  COIIR  ,  2d  sess. 
u  House  Report  No.  254,  65th  Cong.,  2d  sess. 
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declared  for  state  action,  they  did  not  declare  against  federal  action, 
Recent  events,  including  the  election  in  New  York,  indicated  the 
movement  of  public  opinion  in  the  direction  of  a  federal  constitu- 
tional amendment.  During  1917,  said  the  report,  the  number  of 
electoral  votes  cast  by  equal-suffrage  states  grew  to  one  hundred  and 
ninety-three.  "These  voting  women  as  well  as  the  millions  of  non- 
voting  petitioners,  are  certain  to  be  deeply  incensed  if  the  same  Con- 
gress which  referred  prohibition  to  the  states  refuses  equally  fair  treat- 
ment to  woman  suffrage/' " 

The  report  closed  with  a  brief  discussion  of  the  amendment  as  a 
war  measure. 

It  must  be  borne  in  mind  that  it  was  the  nation,  not  the  states, 
which  declared  war,  conscripted  men,  voted  a  necessarily  huge  war 
tax,  and  has  taken  over  the  control  of  food  and  fuel.  It  is  tne  nation 
which  has  appealed  to  women  to  take  the  places  of  men,  to  give  their 
money,  their  labor,  their  sons.  All  these  things  which  but  a  few 
months  ago  seemed  impossible  have  happened  and  the  nation  is 
engaged  in  the  greatest  war  of  its  history  —  a  war  for  democracy. 

This  crisis  of  our  nation  calls  for  bolder  action  than  would  have 
been  necessary  a  year  ago.  We  cannot  consistently  profess  to  lead  in 
a  war  for  democracy  and  be  the  last  nation  to  establish  it  at  home. 
Nor  can  we  claim  that  the  nation  is  fighting  for  democracy  abroad 
and  leave  the  states  to  demonstrate  our  understanding  of  democrac) 
at  home.  The  loyal  votes  of  women  who  would  vote  in  the  places  ol 
absent  men  are  a  national  concern.  The  war  has  made  woman 
suffrage  a  national  question.  The  Congress  should  treat  it  as  such.16 

Action  on  the  measure  was  rushed.  The  Republican  cauc  us  in  the 
House  of  Representatives  announced  its  suppoit.  Democrats  were  in 
danger  of  being  put  in  a  position  of  opposition  to  a  measure  which 
was  backed  by  an  increasing  number  of  voters.  A  delegation  was  sent 
to  confer  with  the  President.  Wilson  changed  his  position  and  an- 
nounced his  support  of  the  amendment.  He  gave  a  number  of  reasons 
why  Democratic  congressmen  should  support  it.  The  party  platform, 
he  said,  which  declared  the  matter  one  to  be  settled  by  each  state  for 
itself,  had  been  drafted  before  the  present  exigencies  arose.  Strict 
adherence  to  it  could  not  now  be  expected.  He  now  held  the  mattei 
of  suffrage  to  be  primarily  a  national  question  and  a  constitutional 
question,  as  distinguished  from  prohibition  which  was  a  legislative 
question  and  not  necessarily  national.  He  favored  this  amendment, 
"Ibid.,  p.  6.  "Ibid.,  p.  6. 
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therefore,  while  continuing  to  oppose  the  prohibition  amendment. 
He  remarked  that,  since  Great  Britain  was  granting  the  franchise  to 
women,  and  since  the  Allies  were  recognizing  the  patriotic  services  of 
women  in  the  war,  this  country  could  do  no  less  than  follow  their 
example.17 

The  New  York  Times  said  that  the  President,  in  changing  his  posi- 
tion, "sacrificed  what  seemed  to  be  a  reasoned  conviction  to  political 
expediency;  to  save  his  party  from  defeat  in  the  congressional  elec- 
tions he  disregarded  its  platform  and  his  own  belief  that  suffrage  is  a 
matter  for  state  decision/'  w  Whatever  his  true  reason,  the  weight 
of  the  President's  influence  was  now  thrown  in  favor  of  the  suffrage 
movement. 

The  gallery  of  the  House  of  Representatives  was  crowded  with 
women  when  the  joint  resolution  came  up  for  a  vote.  They  had 
arrived  with  knitting  bags  which  they  had  had  to  surrender  because 
of  the  rules  of  the  House.  Deprived  of  part  of  their  equipment,  they 
nevertheless  sat  knitting  and  listening  intently.  Their  leaders  knew 
in  advance  the  position  of  almost  every  congressman  on  the  bill.  The 
whisper  had  staited  that  defeat  was  in  prospect  when  a  man  who  had 
arrived  late  rushed  to  the  platform  and  demanded  that  his  vote  be 
counted.1*  The  count  was  274  to  136,80  a  bare  two-thirds  victory.  One 
representative  had  come  from  a  hospital  in  Washington  to  vote  for 
the  measure  and  another  from  a  hospital  in  Baltimore.  Another  man 
with  a  broken  shoulder  refused  to  have  it  set  lest  the  operation  make 
it  impossible  for  him  to  appear  and  cast  his  vote.21  People  in  the 
galleries  arose  and  cheered  en  masse  when  the  result  was  announced. 
"Fully  a  thousand  women  congregated  on  the  steps  outside  the  House 
following  adjournment  and  cheered  with  all  the  enthusiasm  of  col- 
legians after  a  football  victory."  M 

It  seems  to  have  been  assumed  that  an  early  victory  would  follow 
in  the  Senate.  Many  months  passed,  however,  while  efforts  were 
being  made  to  secure  commitments  from  enough  senators  to  make  it 
safe  to  bring  the  issue  to  a  vote.  President  Wilson  made  personal 
appeals  for  the  support  of  particular  senators."  More  Republicans 
than  Democrats  were  committed  to  the  measure,  but  it  was  impossible 
to  assure  enough  Republican  votes  to  make  up  the  two-thirds  majority 

"New  York  Times,  January  10,  1918.  » Ibid.,  January  11,  1918. 

"Ibid.,  January  1),   1918.         W56  Congressional  Record  810. 
81  Elizabeth  Cady  Sumon  et  aL,  The  History  of  Woman  Suffrage,  V,  657. 
*New  York  Times,  January  11,  1918.  mlbid.t  July  31.  August  3,  1918. 
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necessary  for  enactment.  The  alignment  was  embarrassing  to  Demo- 
cratic leaders,  who  feared  that  failure  to  pass  the  joint  resolution 
would  disci  edit  the  Democratic  party  with  those  women  who  were 
already  enfranchised  or  who  would  be  enfranchised  in  time  to  vote 
at  the  ensuing  general  election. 

The  difficulty  in  the  Democratic  party  was  not  merely  the  tradi- 
tional state-rights  position  of  the  party.  Nor  was  it  the  conservative 
attitude  of  those  members  who  regarded  women  as  ornaments  not  to 
be  soiled  by  contact  with  a  sordid  political  world.  It  was  rooted  in  the 
possibility  that  change  might  disturb  the  delicate  subject  of  control 
of  Negroes  in  the  South.  Senator  Hardwick,  of  Georgia,  discussed 
the  subject  in  the  debate  which  began  on  September  26,  1918,  and 
ended  five  days  later  with  a  Senate  vote  on  the  issue.  He  expected 
the  war  itself,  apart  from  any  new  constitutional  amendment,  to  stir 
up  trouble  in  the  South.  Negroes  had  been  drafted  into  the  arm) 
along  with  white  men.  When  they  returned,  "honest  but  imprac- 
ticable men"  in  the  North  and  West  would  insist  that  the  black  men 
of  the  South  who  risked  their  lives  in  their  country's  cause  were  en- 
titled to  the  same  rights  as  any  white  man.  In  a  state  that  had  a  pop- 
ulation half  black  and  half  white,  he  contended,  it  would  be  destruc- 
tion and  ruin  to  carry  out  that  kind  of  policy.2* 

Senator  Williams,  of  Mississippi,  sought  to  limit  the  amendment  to 
white  citizens  ot  the  United  States.25  His  amendment  meant,  he  said, 

that  we  enfranchise  every  white  woman  in  the  United  States,  and 
that  we  do  not  enfranchise  any  Japanese,  Chinese,  or  Negro  woman 
in  the  United  States,  but  that  we  leave  to  each  state  the  question  as 
to  whether  or  not  it  shall  do  that.  If  California  wants  to  enfranchise 
the  Chinese  and  Japanese  women,  let  her  do  it;  if  Mississippi  wants 
to  enfranchise  the  Negro  women,  let  her  do  it;  but  do  not  force  upon 
California  and  Mississippi  the  enfranchisement  of  those  women  who 
are  not  of  our  race,  who  are  not  of  our  aspirations,  who  are  not  of  our 
ideals,  who  are  not  of  anything  that  makes  an  essential  part  of  us.80 

"56  Congressional  Record  10778-10779.  *  Ibid.,  p.  8310. 

MIlnd.,  p.  10981.    Representative  Clark,  of  Florida,  said  on  May  21,  1019 

"While  the  great  masses  of  the  Negroes  in  the  South  are  contented  with  existing  con 
ditions,  some  of  the  alleged  leaders  of  the  race  are  agitators  and  distmbers  and  aie 
constantly  seeking  to  embroil  their  people  in  trouble  with  the  white  people  by  making 
demands  for  social  recognition  which  will  never  be  accorded  them;  and  the  real  leaders 
in  these  matters  are  the  Negro  women,  who  are  much  more  insistent  and  vicious  along 
these  lines  than  are  the  men  of  their  race. 

"Make  this  amendment  a  part  of  the  federal  Constitution  and  the  Negro  women  ol 
the  southern  states,  under  the  tutelage  of  the  fast-growing  socialistic  element  of  our 
common  country,  will  become  fanatical  on  the  subject  of  voting  and  will  reawaken  in 
the  Negro  men  an  intense  and  not  easily  quenched  desire  to  again  become  a  political 
factor."  58  Congressional  Record  90. 


RECENT     AMENDMENTS    TO    THE     CONSTITUTION       699 

The  opposition  of  Southern  senators  was  so  intense  that  the  amend- 
ment seemed  likely  to  be  defeated  unless  some  unusually  strong  influ- 
ence was  brought  to  bear.  On  September  30,  1918,  President  Wilson 
made  a  surprise  appearance  before  the  Senate  to  urge  the  passage  of 
the  amendment,  lie  regaided  it,  he  said,  "as  vitally  essential  to  the 
successful  prosecution  of  the  great  war  of  humanity  in  which  we  are 
engaged."  "  Its  adoption  was  "clearly  necessary  to  the  successful  pros- 
ecution of  the  war  and  the  successful  realization  of  the  objects  for 
which  the  war  is  being  fought."  This  was  a  people's  war.  If  Amer- 
icans were  Democrats  and  wished  to  lead  the  world  to  democracy 
they  must  demonstrate  their  sincerity  by  their  actions.  If  measures 
like  this  were  rejected,  people  of  the  world  who  were  looking  to  us  for 
leadership  would  cease  to  believe  in  us,  would  cease  to  follow  or  trust 
us.  The  war  could  not  have  been  fought  without  the  services  of 
women.  "I  tell  you  plainly  that  this  measure  which  I  urge  upon  you 
is  vital  to  the  winning  of  the  war  and  to  the  energies  alike  of  prepara- 
tion and  of  battle."  M 

The  message  carried  a  ring  of  insincerity  for  those  senators  who 
disapproved  of  the  amendment.  They  did  not  deny  or  question  the 
services  of  women  in  the  war,  but  they  did  not  regard  suffrage  as  nec- 
essary to  those  services.  Some  of  them  lacked  the  belief  in  America's 
moral  leadership  of  the  world  which  the  President  expressed  then 
and  later  in  connection  with  his  struggle  for  the  League  of  Nations. 
They  were  concerned  with  the  hard  problems  of  government  at  home. 
The  President's  speech  made  no  converts.  The  vote  cast  on  October 
1,  1918,  was  53  to  31.*  The  majority  was  less  than  the  necessary 
two-thirds. 

At  the  elections  held  in  November,  1918,  three  more  states  fully  en- 
franchised women,  and  enough  additional  advocates  of  woman  suf- 
frage were  elected  to  the  Senate  and  the  House  of  Representatives  to 
insure  ultimate  success  for  the  amendment.  If  action  were  left  to  the 
new  Congress,  however,  credit  tor  the  amendment  would  go  to  Re- 
publicans who  would  dominate  that  Congress  rather  than  to  the 
Democrats  who  would  remain  in  power  until  the  ensuing  March  4. 
In  his  annual  message  to  Congress  on  December  2,  1918,  the  Presi- 
dent urged  that  die  least  tribute  that  could  be  paid  to  women  was  to 
make  them  the  equals  of  men  in  political  rights  as  they  had  proved 
themselves  equals  in  every  field  of  practical  work  they  had  entered.* 

""Messages  and  Papeis  of  the  Presidents,  XVIII.  8600. 

mlbid.,   pp.   8600-8602.  *  56  Congressional  Record  10987. 

*  Messages  and  Papers  of  the  Presidents,  XVIII,  8639. 
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The  vote  was  taken  in  the  Senate  on  February  10,  1919.  The  count 
was  55  to  29."  The  measure  had  failed  again. 

A  joint  resolution  providing  for  the  amendment  was  introduced  at 
the  special  session  of  Congress  which  met  on  May  19,  1919.  It  passed 
the  House  of  Representatives  May  21  by  a  vote  of  304  to  90.*2  It 
passed  the  Senate  on  June  4,  1919,  by  a  vote  of  56  to  25.M 

The  techniques  of  securing  ratification  by  the  several  states  have 
been  described  as  follows: 

Long  before  the  federal  suffrage  amendment  passed  the  Congress, 
the  National  American  Woman  Suffrage  Association  had  its  ratifica- 
tion campaign  formulated  to  the  last  detail. 

Every  legislature  had  been  polled,  governors  had  been  interviewed, 
the  press  kept  informed  of  the  necessary  procedures  of  the  campaign, 
and  an  expectant,  eager  army,  thoroughly  well  equipped  and  trained, 
was  waiting  for  the  next  move.  Before  the  sun  set  on  June  4,  tele- 
grams had  been  sent  to  all  governors  where  special  legislative  sessions 
would  be  necessary,  urging  that  such  sessions  be  called.  Instructions 
for  still  more  intensive  campaigns  with  governors,  legislators,  and  the 
press  were  wired  to  state  auxiliaries  to  the  National  Suffrage  Associ- 
ation, and  when  the  sun  rose  on  June  5  the  campaign  wag  already 
under  full  speed.** 

A  number  of  state  legislators  were  called  into  special  session  in 
order  that  women  might  have  the  privilege  of  voting  in  the  presi 
dcntial  election  of  1920.  Ratification  was  proclaimed  on  August  26, 
1920.88  The  southern  states  were  notably  absent  from  the  list  of  those 
approving  the  amendment. 

A  number  of  futile  attempts  were  made  in  the  courts  to  secure  hold- 
ings that  the  woman-suffrage  amendment  could  not  become  a  part  of 
the  Constitution.  Two  cases  reached  the  Supreme  Court.  In  one, 
a  suit  was  brought  to  restrain  the  Secretary  of  State  from  issuing  a 
proclamation  declaring  that  the  amendment  had  been  ratified,  and 
to  restrain  the  Attorney  General  from  enforcing  the  amendment. 
The  Supreme  Court  held  that  a  person  who  had  no  interest  in  the  mat- 
ter beyond  that  of  any  private  citizen  had  no  right  to  bring  a  suit  to 
secure  by  indirection  a  determination  whether  a  constitutional  amend- 
ment would  be  valid  if  adopted." 

"57  Congressional  Record  3062.      **58  Congressional  Record  93-94.     *  Ibid.,  p.  635. 
"Came  Chapman  Catt  and  Nettie  Rogers  Shuler,  Woman  Suffrage  and  Politic*   <2d 
ed.,  1926),  p.  313.     By  permission  of  Charles  Scribnei's  Sons. 
•41  Stat,  1823.  "Fairchild  v.  Hughes,  258  U.S   126  (1922). 
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The  other  case  was  instituted  by  Oscar  Leser,  a  representative  of 
the  Maryland  League  for  State  Defense,  an  organization  which  was 
opposed  both  to  the  woman-suffrage  and  the  prohibition  amendments. 
Maryland  had  refused  to  ratify  the  woman-suffrage  amendment.  Leser 
attempted  to  prevent  the  registration  of  two  women,  one  white  and 
one  colored,  for  voting  purposes.  In  the  subsequent  litigation  he 
gave  a  long  list  of  reasons  why  the  woman-suffrage  amendment  was 
not  a  part  of  the  Constitution.  Although  he  was  defeated  all  the  way 
along  the  line,  the  litigation  aided  in  clarifying  a  number  of  points  in 
the  amending  process.  Leser  contended  that  so  great  an  addition  to 
the  electorate  as  would  be  made  by  the  woman-suffrage  amendment 
without  the  consent  of  the  state  would  destroy  the  autonomy  of  the 
state  as  a  political  body.  The  Supreme  Court  replied,  however,  that 
the  language  of  this  amendment  was  precisely  similar  to  that  of  the 
Fifteenth  Amendment  and  that  the  Fifteenth  had  been  held  valid. 
Leser  contended  that  the  constitutions  of  a  number  of  the  states  whose 
legislatures  had  been  listed  as  ratifying  the  amendment  contained  pro- 
visions forbidding  such  drastic  legislative  action  as  the  ratification  of 
an  amendment  of  this  kind.  The  Supreme  Court  replied  that  the 
function  of  a  state  legislature  in  ratifying  a  proposed  amendment  to 
the  federal  Constitution  was  a  federal  function  derived  from  the  fed- 
eral Constitution  and  that  it  transcended  any  limitations  thought  to  be 
imposed  by  the  people  of  a  state.  It  was  further  contended  that  the 
ratifying  resolutions  of  two  states  were  inoperative  because  adopted 
in  violation  of  the  rules  of  procedure  prevailing  in  the  respective 
states.  The  Court  replied,  however,  that  official  notices  of  ratification 
received  by  the  Secretary  of  State  were  binding  upon  him,  and  said 
that,  since  the  Secretary  of  State  had  proclaimed  the  amendment  in 
effect,  that  fact  was  conclusive  upon  the  Court.*7  This  decision  virtu- 
ally settled  the  question  of  the  validity  of  the  Nineteenth  Amend 
ment. 

As  is  often  the  case  with  innovations,  universal  woman  suffrage  has 
justified  neither  all  the  hopes  nor  all  the  fears  to  which  it  gave  rise 
prior  to  its  adoption."  The  South  has  remained  under  the  control  of 
the  white  population.  It  seems  clear  that  the  women  of  the  country 
who  were  not  otherwise  masculine  and  coarse  in  tendency  have  not 
become  so  by  virtue  of  die  privilege  of  voting  along  with  men.  On 

»  Leser  ».  Garnctt,  258  U.S.  ISO    (1922). 

"For    a   summary    and    interpretation    of   information    about    the   effects    of   woman 
suffrage  sec  Edward  M.  Salt,  American  Parties  and  Elections  (third  ed.,  1942).  pp.  96-106. 
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the  other  hand,  politics  has  not  been  greatly  purified  by  the  presence 
of  women  at  the  polls.  Boss  rule  still  prevails  in  many  localities. 
The  enactment  of  social  legislation  has  continued  with  the  support 
of  the  votes  of  some  women,  but  the  movement  was  begun  long  before 
equal  suffrage  was  granted,  and  presumably  would  have  continued  in 
some  degree  without  the  votes  of  women. 

No  separate  records  are  kept  of  the  votes  of  men  and  women,  but 
it  is  generally  believed  that  women  vote  much  as  men  do.  It  is  true 
that  certain  of  their  organizations,  such  as  the  League  of  Women 
Voters,  have  done  much  to  educate  women  voters,  and  men  as  well, 
on  important  voting  issues.  They  have  doubtless  had  more  influence 
because  of  the  fact  that  women  vote  as  well  as  educate,  but  women 
were  not  without  educational  and  political  influence  before  they  be- 
came voters,  as  witness  the  part  which  they  played  in  the  prohibition 
movement.  In  a  sense,  it  may  be  true  that  the  important  results  of 
the  woman-suffrage  movement,  were  those  achieved  before  the  enact- 
ment of  the  constitutional  amendment,  in  that  many  of  the  legal  dis- 
criminations against  women  were  removed  by  the  several  states,  and 
special  protection  desired  by  women  was  gained  in  maternity  and 
labor  legislation. 

Since  the  adoption  of  the  woman-suffrage  amendment,  most 
women's  groups  engaged  in  education  and  lobbying  on  behalf  of  their 
sex  have  concentrated  on  legislation  to  be  enacted  by  the  state  and 
federal  governments.  The  Woman's  party,  however,  which  included 
most  of  the  more  vociferous  personnel,  the  people  who  engaged  in 
picketing,  hunger  strikes,  and  other  melodramatic  performances,  has 
sought  an  additional  constitutional  change  known  as  the  equal-rights 
amendment.  The  usual  form  of  the  proposed  amendment  is  as 
follows: 

Men  and  women  shall  have  equal  rights  throughout  the  United 
States  and  every  place  subject  to  its  jurisdiction. 

Congress  shall  have  power  to  enforce  this  article  by  appropriate 
legislation. 

The  argument  for  the  amendment  is  based  on  the  fact  that  many 
states  have  laws  discriminating  in  one  way  or  another  in  terms  of  sex. 
The  great  bulk  of  these  laws  constitutes  a  heritage  from  the  distant 
past.  Some  of  them,  however,  represent  more  recently  enacted  legis- 
lation intended  for  the  protection  of  women,  such  as  that  fixing  maxi- 
mum hours  and  minimum  wages  for  their  employment  and  prohibit- 
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ing  their  employment  altogether  at  certain  times,  usually  at  night. 
Such  laws,  say  the  proponents  of  the  amendment,  have  the  unfortu- 
nate result  of  bringing  about  the  employment  of  men  for  work  which 
women  might  otherwise  be  allowed  to  do. 

Other  organized  groups  of  women  oppose  the  amendment.  They 
defend  the  legislation  already  enacted  in  their  interest.  They  say 
that,  since  they  now  have  the  vote,  further  changes  should  be  limited 
to  those  that  can  be  secured  by  legislation.  They  argue  that  the 
amendment  as  phrased  creates  uncertainty  in  many  fields  of  law,  in 
that  it  does  not  state  whether  the  equality  to  be  achieved  is  to  be  on 
the  level  of  present  legislation  affecting  men  or  that  affecting  women. 
Furthermore,  they  contend  that  the  amendment  places  sweeping 
powers  in  the  hands  of  the  federal  government,  going  much  farther 
as  an  invasion  of  substantive  state  rights  than  did  the  woman-suffrage 
amendment.  The  equal-rights  amendment  has  been  introduced  at 
each  session  of  Congress  since  1923.  Extensive  hearings  have  been 
held,  but,  with  the  exception  of  one  unfavorable  report,  it  has  never 
been  reported  out  of  committee.  Since  the  organizations  sponsoring 
it  have  no  widespread  following  among  the  masses  of  the  voters,  there 
seems  no  great  likelihood  that  it  will  be  adopted.* 

THE   PROHIBITION   AMENDMENT 

The  Eighteenth  Amendment  to  the  Constitution  had  an  unusual 
history.  It  was  enacted  with  the  impetus  given  by  war  conditions.4* 
Its  validity  was  attacked  in  the  courts  on  every  possible  ground. 
Friends  of  prohibition  brought  about  the  enactment  of  drastic  legis- 
lation for  its  enforcement,  while  opponents  prevented  the  appropri- 
ation of  adequate  funds  and  the  establishment  of  necessary  machinery 
for  enforcement.  Concurrent  power  of  enforcement  between  the 
federal  government  and  the  states  resulted  in  confusion  as  to  responsi- 

"*For  the  several  arguments  see  "Equal  Rights  Amendment  and  the  Constitution," 
House  judiciary  committee,  Hearings  on  H.  /.  Res.  197,  March  16,  1932,  72d  Cong.,  1st. 
sess. 

A  number  of  legal  authorities,  both  men  and  women,  oppose  the  proposed  amend- 
ment. They  differentiate  this  proposed  amendment  from  the  Eighteenth  and  Nineteenth 
Amendments,  each  of  which  stated  a  broad  rule  but  related  to  a  specific  object.  They 
claim  that  the  equal -rights  amendment  would  cause  chaos  in  almost  all  fields  of  law.  Sec 
statements  by  Joseph  P.  Chambeilain.  Richaid  R.  Powell,  and  Albert  C.  Jacobs,  pro- 
fessors of  law  at  Columbia  University.  Senate  committee  on  the  judiciary,  75th  Cong., 
3d  sess.,  Hearings  on  S.  J.  Res.  65,  Part  2,  pp.  188  191.  For  the  unfavoiable  report  see 
Senate  Report  No.  1641  on  S.  J.  Res.  65,  75th  Cong.,  3d  sess.,  85  Congressional  Record 
5684. 

"  See  chapter  $6. 
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bility.  The  amendment,  and  legislation  under  it  intended  to  restore 
order  in  a  society  corrupted  by  the  open  saloon,  resulted  in  the  estab- 
lishment of  a  bootleg  industry  and  in  organized  gangster  activities 
which  surpassed,  or  seemed  to  surpass,  all  previous  experience  for  law- 
lessness. Finally,  with  the  depression  of  1929  and  afterward,  came  a 
revulsion  of  sentiment,  resulting  in  repeal  of  the  constitutional 
amendment.  Repeal  was  justified  in  part  to  permit  the  re-establish- 
ment of  the  liquor  industry  in  order  that  taxes  raised  from  it  might 
be  used  to  balance  the  budget  of  the  federal  government.  The  fol- 
lowing pages  tell  somewhat  more  elaborately  the  story  here  sum- 
marized. 

The  Eighteenth  Amendment  read  as  follows: 

Section  1.  After  one  year  from  the  ratification  of  this  article  the 
manufacture,  sale,  or  transportation  of  intoxicating  liquors  within, 
the  importation  thereof  into,  or  the  exportation  thereof  from,  the 
United  States  and  all  territory  subject  to  the  jurisdiction  thereof  for 
beverage  purposes  is  hereby  prohibited. 

Section  2.  The  Congress  and  the  several  states  shall  have  concur- 
rent power  to  enforce  this  article  by  appropriate  legislation. 

Section  3.  This  article  shall  be  inoperative  unless  it  shall  have 
been  ratified  as  an  amendment  to  the  Constitution  by  the  legislatures 
of  the  several  states,  as  provided  in  the  Constitution,  within  seven 
years  from  the  date  of  the  submission  hereof  to  the  states  by  the 
Congress. 

By  January  16,  1919,  the  necessary  three-fourths  of  the  states  had 
ratified  the  amendment.  It  was  to  become  effective  a  year  later.47 
Organizations  of  distillers,  liquor  dealers,  hotel  keepers,  and  other 
opponents  of  prohibition  continued  their  opposition.  They  con- 
tended that,  in  states  providing  for  referenda  on  acts  of  their  legis- 
latures, there  was  still  time  to  block  the  amendment  by  having  the 
people  reject  the  act  of  ratification.** 

After  the  legislature  of  Ohio  had  ratified  the  amendment,  the  pro- 
ceedings necessary  for  a  referendum  were  begun.  Prohibition  forces 
countered  with  a  petition  for  an  injunction  to  prevent  the  secretary 
of  state  from  spending  public  money  on  a  referendum.  The  legal 
question  involved  was  whether,  under  Article  V  of  the  Constitution 
of  the  United  States,  a  state  could  substitute  action  by  referendum 

*  Dillon  v.  Gloss,  256  U.S.  368,  376  (1921).  The  case  determines  the  fact  that  a  con- 
gtitutional  amendment  becomes  a  part  of  the  Constitution  when  ratified  by  the  requisite 
numbei  of  states,  whatever  the  date  of  the  formal  proclamation. 

"See  The  American  lear  Book,  1919,  p.  55. 
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for  an  act  of  a  legislature  ratifying  a  constitutional  amendment.  The 
liquor  interests  lost  the  fight  all  the  way  along.  "The  proposed 
change/'  said  the  Supreme  Court  in  Hawke  v.  Smith,  "can  only  be- 
come effective  by  the  ratification  of  the  legislatures  of  three-fourths  of 
the  states  or  by  conventions  in  a  like  number  of  states."  *"  As  between 
these  two  methods,  the  choice  was  left  to  Congress.  It  was  clear  that 
within  the  meaning  of  the  Constitution  the  legislature  of  Ohio  was  its 
bicameral  assembly,  and  not  the  electorate  at  large  which  might  par- 
ticipate in  a  referendum.  The  Supreme  Court  did  not  question  its 
earlier  decision  that  the  state  might  resort  to  the  referendum  in  con- 
nection with  its  own  laws.  The  act  of  ratifying  a  federal  constitu- 
tional amendment,  however,  said  the  Court,  derived  its  authority 
from  the  provisions  of  the  federal  Constitution  and  not  from  the  con- 
stitution of  the  state.  The  effect  of  the  decision  was  to  eliminate 
direct  action  by  the  people  as  a  mode  of  ratifying  or  passing  upon 
federal  constitutional  amendments.  It  closed  the  door  to  opposition 
to  the  Eighteenth  Amendment  by  this  route. 

One  week  after  its  decision  in  this  case,  the  Supreme  Court  decided, 
in  one  group,  seven  other  important  cases  contesting  the  validity  of 
the  Eighteenth  Amendment  and  of  the  National  Prohibition  Act,  or 
Volstead  Act."  Two  of  the  cases  were  original  suits  brought  by  states, 
Rhode  Island  and  New  Jersey,  to  enjoin  the  Attorney  General  of  the 
United  States  from  enforcing  the  law.  "Not  since  the  Milligan  case 
was  argued  in  1806,*'  said  a  commentator,  "has  a  more  notable  array 
of  counsel  stood  up  before  the  Court,  while  the  amid  curiae  filing 
briefs  in  the  cases  comprised  precisely  half  the  state  attorneys  general 
of  the  Union."  "  Prominent  among  the  counsel  were  Elihu  Root 
and  William  D.  Guthrie. 

The  amendment  was  attacked  on  what  seemed  like  every  conceiv- 
able ground.  The  Supreme  Court,  in  Rhode  Island  v.  Palmer, 

"253  U.S.  221,  226  (1920).  An  amendment  to  Article  V  was  introduced  in  the  Sixty- 
Eighth  Congicss  after  this  discussion.  It  contained  a  provision  "that  any  state  may 
require  that  ratification  by  its  legislature  be  subject  to  confirmation  by  popular  vote." 
It  also  reserved  the  light  of  a  state  to  change  the  vote  before  an  amendment  had  been 
finally  ratified  or  defeated.  The  adoption  of  such  a  proposal  would  have  saved  litiga- 
tion in  later  cases.  (See  Coleman  v.  Miller,  307  U.S.  433  [1939].)  This  resolution  was 
reported  in  both  houses  and  debated  in  the  Senate,  but  not  brought  up  for  a  vote. 
Senate  Repoit  No.  202  on  S.  J.  Res.  4  and  House  Repoit  No.  914  on  H.  J.  Res.  68,  68th 
Cong.,  1st  sess.  See  also  Senate  Report  No.  1235  on  S.  J.  Res.  40,  67th  Cong.,  3d  and 
4th  scss 

44  41    Stat.    305. 

ttEdwaid  S.  Corwin,  "Constitutional  Law  in  1919-1920,"  American  Political  Science 
Review,  XIV  (November,  1920),  635,  Gjl. 
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unanimously  upheld  the  validity  of  the  amendment,  but  the  several 
justices  disagreed  as  to  reasons  for  doing  so  and  as  to  interpretation  of 
the  amendment.  Five  justices  concurred  in  a  concise  statement  of 
eleven  points  made  by  Justice  Van  Devanter  concerning  the  amend- 
ment and  the  enforcement  legislation,  but  left  their  reasons  unstated, 
evidently  because  of  inability  to  reach  agreement.  "The  Court  de- 
clares conclusions  only,"  said  Justice  McKenna,  in  ironic  comment, 
"without  giving  any  reasons  for  them.  The  instance  may  be  wise  — 
establishing  a  precedent  now,  hereafter  wisely  to  be  imitated.  It  will 
undoubtedly  decrease  the  literature  of  the  Court  if  it  does  not  increase 
its  lucidity/'  a 

Chief  Justice  White  thought  reasons  should  be  given  for  certain 
positions  taken,  and  proceeded  to  state  his  own.  Justice  McReynolds 
cautiously  limited  himself  to  the  statement  that  he  did  not  dissent 
from  the  disposition  of  the  cases  as  ordered  by  the  Court.  He  thought 
it  impossible  to  say  what  construction  should  be  given  to  the 
Eighteenth  Amendment.  "Because  of  the  bewilderment  which  it  cre- 
ates," he  said,  "a  multitude  of  questions  will  inevitably  arise  and 
demand  solution  here.  In  the  circumstances  I  prefer  to  remain  free 
to  consider  these  questions  when  they  arrive."  i7 

The  New  York  Times  remarked,  "The  effect  of  the  decision  is  to 
put  into  Congress  and  undoubtedly  into  politics  for  some  years  to 
come  a  fight  for  the  repeal  or  liberalization  of  the  Volstead  Act."  ** 
The  prediction  was  correct,  but  the  struggle  also  continued  in  the 
courts,  even  if  based  on  somewhat  far-fetched  arguments.  In  May, 
1921,  a  year  after  the  decisions  discussed  above,  the  Supreme  Court 
handed  down  its  decision  in  Dillon  v.  Gloss,  based  on  the  third  sec- 
tion of  the  constitutional  amendment.  The  section  provided  that 
the  article  should  be  inoperative  unless  ratified  within  seven  years. 
A  man  who  was  in  custody  for  violating  the  Volstead  Act  contended 
that  this  contingent  provision  invalidated  the  amendment.  He 
argued  that  Congress  had  no  power  to  base  ratification  of  an  amend- 
ment on  a  condition  as  to  the  time  in  which  it  might  be  ratified  by 
the  states. 

Speaking  for  the  Supreme  Court,  Justice  Van  Devanter  discussed 
the  history  of  constitutional  amendments  previously  proposed. 
Twenty-one  amendments,  he  said,  had  been  proposed  by  Congress 
down  to  that  time;  seventeen  of  them  had  been  ratified  by  legisla- 
tures of  three-fourths  of  the  states  within  periods  of  not  more  than 

-•253  U.S.  350,  393   (1920).    "Ibid.,  p.  392.  *  June  8,  1920. 
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four  years.  Each  of  the  remaining  four  had  been  ratified  in  some 
states,  but  not  in  a  sufficient  number.  He  found  nothing  in  the  Con- 
stitution, however,  which  suggested  that  an  amendment,  once  pro- 
posed, was  to  be  open  to  ratification  for  all  time,  or  that  ratification 
in  some  of  the  states  might  be  separated  from  that  in  others  by  many 
years  and  yet  be  effective.  The  Court  had  no  doubt  of  the  power  of 
Congress  to  fix  a  reasonable  definite  period  for  the  ratification  of  an 
amendment.  It  concluded  that  there  was  nothing  unreasonable 
about  the  selection  of  a  period  of  seven  years,  and  held,  therefore,  that 
the  validity  of  the  amendment  was  not  affected  by  the  provision  as 
to  ratification.4* 

Apart  from  questions  as  to  the  validity  of  the  amendment  itself, 
the  Eighteenth  Amendment  gave  rise  to  constitutional  questions  in  a 
number  of  fields.  Important  among  them  were  those  in  cases  in 
which  it  was  argued  that  the  government  indulged  in  unreasonable 
searches  and  seizures  in  violation  of  the  Fourth  Amendment.*  In- 
vestigations to  detect  manufacture,  storage,  transportation,  and  sale 
of  liquor  in  violation  of  the  Volstead  Act  required  widespread  search- 
ing in  hotels,  restaurants,  warehouses,  offices,  automobiles,  and  other 
places  and  equipment.  Law  enforcement,  therefore,  verged  con- 
stantly on  the  fringes  of  civil  liberty.  Investigations  were  facilitated 
by  tapping  telephone  wires  to  obtain  relevant  information.  A  cul- 
minating case,  testing  this  method  of  detection,  was  Olrnstead  v. 
United  States,51  in  which  the  Supreme  Court  upheld  the  action  of  gov- 
ernment agents  and,  incidentally,  summarized  a  long  line  of  decisions 
as  to  the  constitutionality  of  methods  of  collecting  evidence  for  use 
in  prosecution.  There  was  no  searching  and  no  seizure  involved  in 
the  process  of  tapping  telephone  wires,  declared  Chief  Justice  Taft, 

40  256  U.S.  576.  For  evidence  of  confusion  of  thought  on  the  part  of  the  Couit  in  the 
case,  see  Ernst  Freiind,  "Legislative  Problems  and  Solutions,"  American  Bar  Association 
Journal,  VII  (December,  1921),  656.  The  Court  discussed  the  power  of  Congress  to 
limit  the  period  of  ratification.  What  Congress  did,  however,  was  to  incorporate  the 
time  provision,  not  merely  in  the  joint  resolution,  but  in  the  amendment  itself. 

In  1939,  the  Supreme  Court  heard  a  case  raising  the  question  as  to  the  validity  of 
ratification  of  a  child-labor  amendment  some  thirteen  ycats  after  the  amendment  was 
submitted.  The  amendment  contained  no  limitation  as  to  the  peiiod  of  ratification, 
The  Court  held  that  the  question  was  not  justiciable,  but  was  one  for  the  determination 
of  Congress.  Two  justices  dissented.  (Colcman  v.  Miller,  307  U.S.  433.)  For  dis- 
cussion of  the  proposed  child-labor  amendment,  see  below. 

For  still  another  attack  on  the  prohibition  amendment  see  United  States  v.  Sprague. 
282  U.S.  716  (1931). 

10  For  general  discussion  sec  Howard  Lee  McBain,  Prohibition  Legal  and  Illegal 
(1928),  pp.  77-105. 

"277  U.S.  438    (1928). 
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speaking  for  the  Court.  "The  evidence  was  secured  by  the  use  of  the 
sense  of  hearing  and  that  only."  M  Congress  could  prohibit  the  use 
of  evidence  gathered  in  this  manner,  he  added,  but  "the  courts  may 
not  adopt  such  a  policy  by  attributing  an  enlarged  and  unusual  mean- 
ing to  the  Fourth  Amendment."  m 

Justices  Holmes  and  Brandeis  dissented,  the  former  remarking, 
"For  my  part  I  think  it  a  less  evil  that  some  criminals  should  escape 
than  that  the  government  should  play  an  ignoble  part."  w  Elsewhere 
in  his  opinion  he  referred  to  wire-tapping  as  "dirty  business."  His 
indignant  comments  were  used  again  and  again  by  the  opponents  of 
prohibition  in  efforts  to  secure  the  enactment  of  legislation  to  prevent 
wire-tapping  by  the  federal  government.  Over  a  period  of  several 
years,  bills  were  introduced  in  Congress  to  prohibit  the  practice. 
Finally,  in  an  act  of  March  1,  1933,  making  appropriation  for  the 
Bureau  of  Prohibition  in  the  Department  of  Justice,  Congress  pro- 
vided that  no  part  of  the  appropriation  should  be  used  for  or  in  con- 
nection with  wire-tapping  to  procure  evidence  of  violation  of  the 
National  Prohibition  Act.88 

In  the  Federal  Communications  Act  of  1934,  passed  after  the  repeal 
of  the  Eighteenth  Amendment,  Congress,  without  mentioning  govern- 
ment officials  directly,  forbade  the  divulging  of  information  received 
by  wire  or  radio  by  any  person  not  entitled  thereto.8*  The  Supreme 
Court  has  interpreted  the  act  to  prohibit  the  use  in  federal  courts  of 
information  which  federal  agents  have  acquired  by  wire-tapping.  Said 
Justice  Roberts  for  the  Court  in  1937,  "Congress  may  have  thought 
it  less  important  that  some  offenders  should  go  unwhipped  of  justice 
than  that  officers  should  resort  to  methods  deemed  inconsistent  with 
ethical  standards  and  destructive  of  personal  liberty."  " 

Serious  difficulties  both  of  interpretation  and  administration  arose 
out  of  the  second  section  of  the  Eighteenth  Amendment,  which  pro- 
*ided,  "The  Congress  and  the  several  states  shall  have  concurrent 

"Ibid.,  p.  464.  "Ibid.,  p.  466.  " Ibid.,  p.  470. 

»47  Stat.  1571.  1381.          "48   Stat.    1064,    1103. 

"Nardone  v.  United  States,  302  U.S.  379,  383  (1937).  See  also  Weiss  v.  United  States, 
308  U.S.  321  (1939);  and  Naidone  v.  United  States,  308  U.S.  338  (1939).  On  June  14, 
1940,  the  House  committee  on  the  judiciary  in  House  Report  No.  2574,  76th  Cong.,  3d 
sess.,  reported  favorably  H.  J.  Res.  571,  to  authorize  the  Federal  Bureau  of  Investigation 
of  the  Department  of  Justice  to  resort  to  wire- tapping,  on  approval  of  the  Attorney 
General,  "to  ascertain,  pievent,  and  frustrate  any  interference  or  attempts  or  plans  to 
interfere  with  the  national  defense  by  sabotage,  treason,  seditious  conspiiacv,  espionage, 
violations  of  the  neutrality  law,  or  in  any  other  manner."  The  measure  had  the 
approval  of  the  Attorney  General.  Other  bills  were  introduced  thereafter  to  permit 
wire-tapping  in  connection  with  the  war. 
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power  to  enforce  this  article  by  appropriate  legislation."  The  lan- 
guage was  confusing.  It  purported,  not  to  protect  the  exercise  of 
state  powers  already  held,  but  to  give  power  based  on  the  amendment 
itself.  If  this  was  the  effect,  the  meaning  of  the  word  "concurrent" 
became  extremely  important.  The  word  was  not  used  elsewhere  in 
the  Constitution.  It  had  been  widely  used  in  judicial  decisions,  but 
with  conflicting  and  varied  interpretations.  Judges  and  laymen  who 
sought  the  meaning  of  the  concurrent  provision  by  textual  exegesis 
found  a  bewildering  number  of  meanings,58  of  which  many  were 
capable  of  use  to  embarrass  prohibition  enforcement.  In  any  event, 
the  confusion  itself  was  embarrassing. 

The  Supreme  Court,  after  some  initial  disagreement,8*  clarified  the 
situation  in  1922  by  accepting  the  interpretation  justified  by  the  his- 
tory of  the  drafting  of  the  amendment.  Speaking  for  a  unanimous 
Court,  Chief  Justice  Taft  made  the  following  statement: 

To  regard  the  amendment  as  the  source  of  the  power  of  the  states 
to  adopt  and  enforce  prohibition  measures  is  to  take  a  partial  and 
erroneous  view  of  the  matter.  Save  for  some  restrictions  arising  out 
of  the  federal  Constitution,  chiefly  the  commerce  clause,  each  state 
possessed  that  power  in  full  measure  prior  to  the  amendment,  and  the 
probable  purpose  of  declaring  a  concurrent  power  to  be  in  the  states 
was  to  negative  any  possible  inference  that,  in  vesting  the  national 
government  with  the  power  of  country-wide  prohibition,  state  power 
would  be  excluded.  In  effect  the  second  section  of  the  Eighteenth 
Amendment  put  an  end  to  restrictions  upon  the  state's  power  arising 
out  of  the  federal  Constitution  and  left  her  free  to  enact  prohibition 
laws  applying  to  all  transactions  within  her  limits.  To  be  sure,  the 
first  section  of  the  amendment  took  from  the  states  all  power  to 
authorize  acts  falling  within  its  prohibition,  but  it  did  not  cut  down 
or  displace  prior  state  laws  not  inconsistent  with  it.  Such  laws  derive 
their  force,  as  do  all  new  ones  consistent  with  it,  not  from  this  amend- 
ment, but  from  power  originally  belonging  to  the  states,  preserved  to 
them  by  the  Tenth  Amendment,  and  now  relieved  from  the  restriction 
heretofore  arising  out  of  the  federal  Constitution.*0 

In  view  of  this  interpretation,  the  amendment  protected  the  pre- 
existing powers  of  the  states,  but  laid  upon  them  no  obligation  to 

"Noel  T.  Dowling,  "Concurrent  Power  Under  the  Eighteenth  Amendment/'  Minne- 
sota Law  Review,  VI  (May,  1922),  447-479. 

"Rhode  Island  v.  Palmer,  253  U.S.  550  (1920V 

"United  States  v.  Lanza,  260  U.S.  377,  381-382  (1922).  See  also  Hebert  v.  Louisiana, 
272  U.S.  812  (1926). 
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enforce  prohibition  if  enforcement  was  contrary  to  their  own  policy. 
This  interpretation  was  immensely  unpopular  with  federal  admin- 
istrators and  other  advocates  of  prohibition  enforcement.  They  took 
the  position  that  the  states,  whether  or  not  they  had  previously  at- 
tempted to  enforce  prohibition,  were  now  legally  and  morally  re- 
sponsible, jointly  with  the  federal  government,  for  carrying  out  the 
purposes  of  the  Eighteenth  Amendment.  Their  concern  about  the 
interpretation  lay  in  the  fact  that  the  federal  government  had  no 
adequate  machinery  for  enforcement  without  the  aid  of  the  states. 
The  federal  government  was  not  equipped  with  investigators,  mar- 
shals, prosecutors,  courts,  or  prisons  to  take  care  of  the  great  mass  ot 
offenders  against  the  Volstead  Act.  There  was  general  opposition  to 
building  up  federal  machinery  to  parallel  the  police  machinery  of  the 
states.  This  fact,  coupled  with  opposition  to  prohibition  itself,  was 
sufficient  to  prevent  the  appropriation  of  sufficient  federal  funds  for 
the  establishment  of  such  machinery.*1 

At  the  time  of  the  adoption  of  the  Eighteenth  Amendment,  thirty- 
three  states  had  prohibition  laws  of  their  own.  After  the  adoption  ot 
the  amendment,  twelve  other  states,  caught  by  the  impetus  of  the 
movement  and  perhaps  persuaded,  by  the  language  of  the  amend- 
ment, that  a  moral  obligation  was  laid  upon  them,  enacted  enforce- 
ment legislation.  Eighteen  states  added  to  or  amended  their  laws  to 
make  them  correspond  with  the  National  Prohibition  Act.  The  im- 
petus of  the  movement  quickly  subsided,  however.  Maryland  was 
never  caught  by  it  and  never  enacted  a  prohibition  law.  New  York 
repealed  its  law  in  1923,  amid  denunciations  from  prohibitionists  for 
immoral  conduct  in  withdrawing  support  from  the  Constitution. 
Four  other  states  followed  suit,  and  enforcement  virtually  ceased  in 
still  others.  Enforcement  grew  lax  even  in  states  in  which  it  had 
been  vigorous  prior  to  the  adoption  of  the  constitutional  amendment. 
Cause  lay  partly  in  a  sweeping  increase  of  public  sentiment  against 
the  restraints  of  prohibition.  Jt  also  lay  in  the  desire  of  state  officials 
and  taxpayers  to  shift  responsibility  and  expense  to  the  federal  gov- 
ernment. 

Federal  enforcement  got  off  to  a  bad  start."  By  1922,  President 
Harding  found  it  necessary  to  say,  in  his  annual  message  to  Congress. 

**For  discussion  of  seiious  difficulties  in  the  way  of  enforcement,  see  J.  P.  Chamber- 
lain, "Enforcement  of  the  Volstead  Act  Thiough  State  Agencies,"  American  Bar  Associ 
ation  Journal,  X  (June,  1924),  391-391. 

••Charles  Mei/,  The  Dry  Decade    (1931),  pp    57  61. 
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"There  are  conditions  relating  to  its  enforcement  which  savor  of 
nation-wide  scandal.  It  is  the  most  demoralizing  factor  in  our  public 
life."  *  Neither  President  Harding  nor  his  successors,  however,  asked 
for  sufficient  funds  and  organization  to  make  the  federal  law  effec- 
tive. No  Congress  undertook  the  task  of  its  own  volition.  Minor 
changes  in  machinery  were  made  from  time  to  time;  and  there  was 
much  scolding  of  the  states  for  failure  to  do  their  part. 

In  1926,  probably  at  the  request  of  the  assistant  secretary  of  the 
treasury,  who  had  charge  of  the  prohibition  unit,  President  Coolidge 
issued  an  executive  order  authorizing  the  appointment  of  state, 
county,  and  municipal  officers  as  prohibition  officers  of  the  Treasury 
Department  at  a  nominal  rate  of  compensation  to  enforce  the  provi- 
sions of  the  National  Prohibition  Act.  The  purpose  of  the  order 
was  to  secure  closer  co-ordination  between  state  and  federal  officers. 
The  order  was  permissive  and  not  mandatory,  and  it  excepted  officers 
in  those  states  having  constitutional  or  statutory  provisions  against 
the  holding  of  federal  office  by  state  officers.64  Since,  under  the  Vol- 
stead Act,  the  commissioner  of  internal  revenue  and  the  Attorney 
General  were  authorized  to  appoint  inferior  officers,  the  consent  of  the 
President  to  designate  state  officers  as  representatives  of  the  federal 
government  was  probably  not  necessary.  The  situation  was  confused, 
however,  by  an  executive  order  of  1873  forbidding  such  appoint- 
ments. The  new  executive  order  sought  to  clarify  the  situation  by 
amending  its  predecessor. 

The  order  produced  an  uproar  of  criticism  in  Congress.  The  ap 
pointment  of  state  officers  as  agents  of  the  federal  government  was 
denounced  as  a  sweeping  invasion  of  state  rights.*1  A  commentator 
remarked  derisively  that  the  Senate  acted  from  "baffled  egoism*'  in 
that  its  concurrence  was  not  required  either  in  making  appointments 
or  in  making  appropriations  to  carry  out  a  program.66  After  consid- 
erable discussion,  the  controversy  died  down/7  It  is  said  that  no  ap- 
pointments of  state  officers  to  federal  positions  were  made.68 

Confusion  and  disorder  reached  a  crisis  during  the  administration 
of  Herbert  Hoover.  Early  in  1928,  when,  as  a  potential  candidate  for 
the  Republican  nomination  to  the  presidency,  he  was  asked  to  state 

68  64  Congressional  Record  215.  "67  Congressional  Record  9923. 

*  Ibid.,  pp.  9923,  9944,  9989. 

**  John  H.  Wigmore,  "The  President,  the  Senate,  the  Constitution,  and  the  Executive 
Order  of  May  8,  1926,"  Illinois  Law  Review,  XXI   (June,  1926),  142-147. 
m  Laurence  F.  Schmeckebier,  The  Bureau  of  Prohibition  (1929),  pp.  18-19. 
^Merz,  op.  cit.,  pp.  192-193. 
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his  position  on  prohibition,  Hoover  replied  that  he  did  not  favor 
repeal  of  the  Eighteenth  Amendment.  He  stood  for  the  efficient, 
vigorous,  and  sincere  enforcement  of  the  laws  enacted  under  it.  "Our 
country/1  he  said,  "has  deliberately  undertaken  a  great  social  and  eco- 
nomic experiment,  noble  in  motive  and  far-reaching  in  purpose.  It 
must  be  worked  out  constructively."  w  Soon  after  he  became  Presi- 
dent, he  appointed  what  came  to  be  known  as  the  Wickersham  Com- 
mission, pursuant  to  a  statute  which  appropriated  a  quarter  of  a 
million  dollars  for  "a  thorough  inquiry  into  the  problem  of  the  en- 
forcement of  prohibition  under  the  provisions  of  the  Eighteenth 
Amendment  of  the  Constitution  and  laws  enacted  in  pursuance 
thereof."  TO 

The  commission  made  its  final  report  early  in  1931.n  It  found  that 
a  series  of  bad  features  and  difficulties  stood  in  the  way  of  enforcement 
and  that  an  appalling  amount  of  corruption  had  prevailed  through- 
out the  decade.  The  bad  start  made  with  enforcement  had  affected 
the  entire  period.  Public  opinion,  hostile  to  enforcement,  had  pre- 
sented a  serious  obstacle  in  many  sections  of  the  country.  The  huge 
profits  to  be  made  out  of  illicit  bootlegging  had  resulted  in  widespread 
violations  of  the  law.  Several  thousand  miles  of  shore  line  and  other 
geographical  conditions  had  facilitated  illicit  manufacture  and  sale. 
Overwhelming  political  difficulties  had  arisen  out  of  the  nature  of  our 
federal  system.  The  existence  of  two  sovereigns  in  the  same  terri- 
tory often  resulted  in  situations  wherein  neither  government  was  both 
equipped  and  willing  to  enforce  the  kind  of  legislation  authorized  by 
the  constitutional  amendment.  The  following  paragraph  is  sig- 
nificant: 

We  have  a  long  tradition  of  independence  of  administrative  officials 
and  systematic  decentralizing  of  administration.  In  consequence  dis 
inclination  to  co-operate  has  pervaded  our  whole  polity,  local,  state, 
and  federal;  and  for  historical  reasons  since  the  Civil  War  there  has 
been  more  or  less  latent,  or  even  open,  suspicion  or  jealousy  of  federal 
administrative  agencies  on  the  part  of  many  of  the  states.  Concurrent 
state  and  federal  prohibition  has  shown  us  nothing  new.  It  has  re- 
peated and  recapitulated  in  a  decade  the  experience  of  one  hundred 
and  forty  years  of  administration  of  nation-wide  laws  in  a  dual  gov- 

•  Hoover  to  William  E.  Borah,  February  23,  1928,  New  York  Times,  February  24,  1928, 

W45  Stat.  1613. 

n  United  States  National  Commission  on  Law  Observance  and  Enforcement,  Enforce- 
ment  of  the  Prohibition  Laws  of  the  United  States,  House  Doc.  No.  722,  71st  Cong, 
3d  srss. 
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ernment.  In  the  beginnings  of  the  federal  government,  it  was  be- 
lieved that  state  officials  and  state  tribunals  could  be  made  regularly 
available  as  the  means  of  enforcing  federal  laws.  It  was  soon  neces 
sary  to  set  up  a  separate  system  of  federal  magistrates  and  federal 
enforcing  agencies.  We  had  no  traditions  of  concerted  action  be 
tween  independent  governmental  activities  and  it  was  not  until  th<x 
World  War  that  we  succeeded  in  developing  a  spirit  of  co-operation 
at  least  for  the  time  being.  In  spite  of  that  experience,  the  Eighteenth 
Amendment  reverted  to  the  policy  of  state  enforcement  of  federal  law, 
and  again  there  has  been  not  a  little  falling  down  of  enforcement 
between  concurrent  agencies  with  diffused  responsibility.  The  result 
was  disappointing.  Too  frequently  there  has  been  a  feeling,  even  in 
states  which  had  prohibition  laws  before  the  National  Prohibition 
Act,  that  enforcement  of  prohibition  was  now  a  federal  concern  with 
which  the  state  need  no  longer  trouble  itself.  Thus  there  has  often 
been  apathy  or  inaction  on  the  part  of  state  agencies,  even  where 
local  sentiment  was  strong  for  the  law.  It  is  true  the  good  sense  and 
energy  of  some  prohibition  directors  and  vigorous  action  on  the  part 
of  some  state  executives  have  at  times  brought  about  a  high  degree 
of  co-operation  in  more  than  one  jurisdiction.  Sometimes  this  co- 
operation is  local  and  fitful,  sometimes  and  in  some  places  it  is  com- 
plete, and  sometimes  it  is  well  organized  and  co-ordinated.  But  there 
are  no  guaranties  of  its  continuance." 

The  committee  commented  on  psychological  factors,  such  as  public 
irritation  at  a  constitutional  "don't"  in  a  matter  where  the  people  saw 
no  moral  question.  The  matter  was  the  more  irritating  in  that  the 
statutory  definition  of  "intoxicating"  was  fixed  much  below  what  was 
intoxicating  in  fact.  Resentment  and  irritation  had  also  grown  out 
of  incidents  of  enforcement.  There  had  been  obvious  discrimination 
between  workers  and  employers,  between  rich  and  poor.  Enforce- 
ment of  the  National  Prohibition  Act  had  shifted  to  the  federal  courts 
a  great  deal  of  what  was  essentially  police-court  work  for  which  they 
were  not  equipped.  Lawyers  greatly  deplored  the  change  in  the 
general  attitude  toward  the  federal  courts.  Formerly  they  had  been 
of  exceptional  dignity  and  had  commanded  wholesome  fear  and  re- 
spect through  the  efficiency  with  which  they  had  handled  their  crim- 
inal business.  The  huge  volume  of  liquor  prosecutions  had  injured 
their  dignity,  impaired  their  efficiency,  and  endangered  the  respect 
for  them  which  had  once  obtained.  The  morale  and  methods  of 
prosecutors  had  been  affected  in  the  same  way. 
« Ibid.,  p.  53. 
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The  commission  recommended  that  federal  appropriations  for  en 
forcement  be  substantially  increased  and  that  various  improvements 
be  made  in  statutes,  organization,  personnel,  and  equipment  for 
enforcement.  Some  members  thought  the  amendment  could  yet  be 
enforced;  others  thought  it  had  been  proved  unenforceable  and  that 
it  ought  to  be  modified.  The  suggestion  for  modification  of  the 
amendment  was  that,  instead  of  flatly  prohibiting  manufacture  and 
sale  of  intoxicating  liquor,  it  should  authorize  Congress  either  to  regu- 
late or  prohibit. 

President  Hoover  foi  warded  the  report  to  Congress,  giving  support 
to  its  recommendations  as  to  statutory  changes.  He  said: 

I  do,  however,  see  serious  objections  to,  and  therefore  must  not  be 
understood  as  recommending,  the  commission's  proposed  revision  of 
the  Eighteenth  Amendment  which  is  suggested  by  them  for  possible 
consideration  at  some  future  time  if  the  continued  effort  at  enforce- 
ment should  not  prove  successful.  My  own  duty  and  that  of  all 
executive  officials  is  clear  —  to  enforce  the  law  with  all  the  means  at 
our  disposal  without  equivocation  or  reservation.7* 

Throughout  the  years  in  which  the  Eighteenth  Amendment  was  in 
force,  persistent  efforts  were  made  to  secure  its  modification  or  repeal. 
Between  1921  and  1933,  more  than  one  hundred  and  thirty  amend- 
ments were  introduced  which  affected  the  Eighteenth  Amendment  in 
s(/me  manner.  A  considerable  number  of  them  provided  for  outright 
repeal,  while  others  weakened  the  amendment  in  varying  degrees. 
Sentiment  in  favor  of  change  grew  stronger  with  the  corning  of  the 
depression  of  1929  and  the  consequent  unrest,  and  with  the  develop- 
ment of  the  argument  that  substantial  revenues  could  be  collected  if 
the  illicit  business,  then  running  into  millions  of  dollars,  were  legal- 
ized, regulated,  and  taxed.  Along  with  agitation  tor  change  in  the 
Constitution  ran  similar  agitation  for  modification  or  repeal  of  the 
Volstead  Act.  Prohibition  forces  resisted  changes  which  would 
weaken  the  statute.  They  were  aided  by  persons  who  felt  that,  what- 
ever the  merits  of  prohibition,  Congress  should  not  take  action  which 
would  have  the  effect  of  nullifying  a  provision  of  the  Constitution. 

By  the  time  when  the  Democratic  and  Republican  national  conven- 
tions met  in  the  summer  ot  1932,  sentiment  for  repeal  of  the  amend- 
ment was  so  strong  that  the  platform  of  both  parties  advocated  con- 
stitutional change.  The  Democratic  platform  advocated  repeal  oi 
"Ibid.,  p.  iv 
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the  Eighteenth  Amendment.  It  demanded  that  Congress  propose  a 
repealing  amendment,  to  be  acted  upon  by  conventions  in  the  several 
states.  It  suggested  that  the  states  themselves  take  action  to  prevent 
the  return  ol  the  saloon  and  other  evils  connected  with  the  liquor 
traffic.  Franklin  D.  Roosevelt,  the  candidate  nominated  by  the  party, 
was  already  committed  to  repeal. 

The  Republican  platform  was  less  clear.  It  advocated  the  proposal 
of  an  amendment  which  would  retain  in  the  federal  government 
power  to  preserve  the  gains  already  made  in  dealing  with  the  evils  of 
the  liquor  traffic,  but  would  also  allow  the  states  to  deal  with  the 
problem  as  their  citi/ens  might  determine,  subject  to  the  power  of  the 
federal  government  to  protect  those  states  desiring  to  enforce  prohi- 
bition legislation  of  their  own.  In  accepting  the  Republican  nom- 
ination, President  Hoover  likewise  advocated  an  amendment  giving 
each  state  the  right  to  deal  with  the  problem  as  it  saw  fit.  He  wished, 
however,  to  preserve  the  federal  power  to  protect  each  state  from 
interference  arid  invasion  by  its  neighbors  and  to  prevent  a  return 
of  the  saloon  system  with  its  inevitable  political  and  social  corruption. 

The  forthright  position  of  Roosevelt  probably  contributed  to  the 
sweeping  victory  which  he  won  at  the  polls  in  November,  1932.  The 
"lame-duck"  session  of  Congress  which  assembled  in  December,  1932, 
recognized  the  trend  in  public  sentiment.  After  additional  contro- 
versy over  phraseology,  it  proposed  to  the  states  the  Twenty-First 
Amendment  by  which  the  Eighteenth  Amendment  was  to  be  repealed. 
Action  was  to  be  taken,  not  by  state  legislatures,  but  by  conventions 
chosen  for  the  specific  purpose  of  dealing  with  the  amendment. 

RATIFICATION   OF  THE  TWENTY-FIRST  AMENDMENT 

There  was  much  speculation  as  to  how  ratification  by  convention 
would  be  carried  out.  Leading  authorities  on  constitutional  law 
debated  the  question  whether  the  states  or  the  federal  government 
should  prescribe  procedure.  James  M.  Beck,  a  congressman  who  had 
once  been  solicitor  general,  took  the  position  that  all  details  must  be 
left  to  state  legislatures.7*  Former  Attorney  General  Palmer  argued 
that  the  question  of  ratifying  an  amendment  was  a  purely  federal 
question,  and  that  Congress  must  prescribe  the  conditions  of  ratifica- 
tion by  the  conventions."  Other  authorities  differed  similarly  on  the 

74  76  Congressional  Record  124-126. 
11 /Wd.,  pp.  130-134. 
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subject.7"  Bills  were  introduced  in  Congress  concerning  the  conven- 
tions, but  none  of  them  were  passed.  A  number  of  state  legislatures 
thought  it  possible  that  Congress  might  act  on  the  subject.  At  least 
twenty-one  of  them  included  in  their  own  statutes  provisions  that  state 
officers  should  follow  procedure  prescribed  by  Congress  if  a  lederal 
statute  were  enacted.  By  contrast,  one  state,  New  Mexico,  asserted 
the  exclusive  power  of  the  state  in  the  matter  and  provided  that  all 
state  officers  should  resist  to  the  utmost  any  attempt  at  congressional 
dictation  and  usurpation."  Sixteen  of  the  states  acted  on  the  assump- 
tion that  the  matter  was  one  permanently  within  the  scope  of  state 
power,  and  passed  laws  applicable,  not  merely  to  the  convention  about 
to  assemble,  but  also  to  future  conventions  which  might  assemble  for 
the  same  purpose.  The  other  laws  passed  related  only  to  the  amend- 
ment at  hand.78 

There  was  question  whether  delegates  should  be  elected  locally  or 
at  large.  Since  sentiment  on  the  liquor  traffic  differed  sharply  be- 
tween urban  and  rural  areas,  it  might  be  possible  to  gerrymander  dis- 
tricts so  as  to  influence  the  election  if  members  of  the  conventions 
were  chosen  locally.  The  custom  of  local  election  of  legislators  was 
deeply  engrained  throughout  the  country.  In  an  advisory  opinion, 
the  supreme  judicial  court  of  Maine  stated  that  the  principal  distinc- 
tion between  a  convention  and  a  legislature  was  that  the  former  was 
railed  for  a  specific  purpose  while  the  latter  was  called  for  general 
purposes.  In  view  of  custom  as  to  the  choice  both  of  members  of 
legislatures  and  members  of  conventions,  the  court  held  that  it  was 
not  permissible  for  the  state  to  organize  a  convention  wherein  the 
delegates  were  elected  at  large.7*  The  other  states  divided  as  to  the 

"Everett  S.  Brown,  "The  Ratification  of  the  Twenty-Fiist  Amendment,"  The  Ameri- 
can Political  Science  Review,  XXIX  (December,  1935),  1005,  1007.  See  Howard  Le<t 
McBain,  "'Or  by  Conventions/"  New  York  Times,  December  11,  1932. 

On  Febiuary  15,  Senator  Hastings,  of  Delaware,  discussed  the  understanding  that 
party  leadeis  had  at  the  time  that  they  were  writing  their  demands  for  latilication  by 
convention  into  the  party  platform.  He  said  that  he  pointed  out  the  diilicukies  in 
setting  up  the  machinery  for  conventions  by  the  state  legislatures,  "and  then  for  the 
first  time  I  discoveied  that  there  was  in  their  minds  the  dcteimination  and  the  thought 
that  all  this  could  be  ai tanged  by  the  Congress  and  that  there  could  be  but  one  election 
on  the  same  day  all  over  the  country  upon  this  subject.  .  .  .  My  own  judgment  is  that 
on  neither  side,  cither  in  the  Democratic  convention  or  in  the  Republican  convention, 
did  those  \\ho  were  advocating  this  plan  knov\  exactly  what  they  were  doing  with 
respect  to  it.  Ftom  the  very  beginning  they  had  had  the  idea  that  ...  in  order  to  get 
a  majority  vote  of  the  people  of  the  nation,  one  must  have  a  convention  method."  76 
Congressional  Record  4167. 

"Brown,  op.  ciL,  pp.  1008-1009.  n Ibid.,  pp.  1009-1010. 

w/n  re  Opinion  of  the  Justices,  167  Atlantic  176   (1933). 
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mode  of  choice.  Some  elected  all  delegates  at  large;  some  elected  all 
locally;  and  others  chose  part  in  one  way  and  part  in  another."0  No 
controversies  resulted  in  suits  to  determine  the  constitutionality  of 
the  mode  of  election. 

In  spite  of  the  fact  that  a  convention  was  in  common  parlance  a 
deliberative  body,  there  was  little  expectation  or  desire  that  the  con- 
ventions chosen  to  pass  upon  the  Twenty-First  Amendment  should 
engage  in  debate  on  the  subject.  They  were  expected  to  meet  and 
vote,  and  nothing  more.  Most  of  the  states  submitted  to  the  people 
lists  of  delegates  who  favored  or  opposed  the  ratification  of  the  pro- 
posed amendment.  The  choice  of  delegates,  therefore,  in  effect  con- 
stituted a  popular  referendum  on  the  amendment  itself.  Some  states 
provided  the  alternative  of  voting  for  unpledged  delegates,  perhaps 
in  recognition  of  the  tradition  that  a  convention  was  a  deliberative 
body.  Some  states  held  a  referendum  on  the  constitutional  amend- 
ment at  the  time  when  delegates  were  chosen,  and  required  the  dele- 
gates elected  to  vote  as  a  majority  of  the  people  had  voted.81 

In  Ohio,  evidently  as  a  forlorn  hope  of  prohibitionists,  an  attempt 
was  made  to  secure  a  referendum,  not  on  the  amendment,  but  on  the 
act  of  the  state  legislature  providing  for  the  ratifying  convention.  The 
supreme  court  of  Ohio  expressed  the  opinion  that  the  calling  of  such 
a  convention  was  but  a  step  necessary  and  incidental  to  the  final  action 
of  the  convention  in  registering  the  voice  of  the  state  upon  the  amend- 
ment proposed  by  Congress.  The  action  of  the  legislature  rested 
upon  the  authority  of  Article  V  of  the  Constitution  of  the  United 
States.  It  was  a  federal  function  which,  in  the  absence  of  action  by 
Congress,  the  state  legislature  was  authorized  to  perform.  The  court 
held,  therefore,  that  the  statute  was  not  subject  to  referendum.**  A 
similar  attempt  was  made  in  Missouri  to  secure  a  referendum,  not  on 
the  proposed  constitutional  amendment  itself,  but  on  the  act  of  the 
state  legislature.  The  supreme  court  of  Missouri,  like  the  Ohio 
court,  concluded  that,  when  a  state  legislature  performed  any  act 
looking  to  the  ratification  or  rejection  of  an  amendment  to  the  federal 
Constitution,  it  was  acting,  not  in  accordance  with  any  power  given 
to  it  by  the  state,  but  was  exercising  a  power  conferred  upon  it  by 
the  federal  Constitution.  Its  action,  therefore,  was  not  subject  to 

*Noel  T.  Dowling,  "A  New  Experiment  in  Ratification/'  American  Bar  Association 
Journal,  XIX   (July,  1933),  383,  386. 

*  Brown,  op.  cit.,  p.  1013.    In  re  Opinions  of  the  Justices,  148  Southern  107   (1933). 

*  State  ex  ret.  Donnelly  v.  Myeis,  186  N.E.  918   (1933). 


718      RECENT    AMENDMENTS    TO    THE     CONSTITUTION 

review  by  referendum."  A  suggestion  that  the  Supreme  Court  of  the 
United  States  approved  of  this  decision  is  found  in  the  fact  that  it 
declined  to  review  the  decision  of  the  state  court.** 

The  number  of  delegates  in  the  conventions  varied  from  three  hun- 
dred and  twenty-nine  in  Indiana  to  three  in  New  Mexico.88  The  con- 
ventions differed  in  many  other  respects.  Yet  on  the  whole  they  func- 
tioned with  dispatch.  They  met,  voted,  and  adjourned.  By  Decem- 
ber 5,  1933,  less  than  ten  months  after  the  amendment  had  been  pro- 
posed to  the  states,  thirty-six  conventions  had  ratified  the  amendment, 
and  it  was  proclaimed  as  a  part  of  the  Constitution."* 

As  far  as  this  particular  issue  was  concerned,  ratification  by  conven- 
tion had  proved  a  speedy  and  generally  satisfactory  device  for  amend- 
ing the  Constitution.  Action  by  state  legislatures  would  doubtless 
have  been  almost  as  rapid,  however,  in  view  of  the  sentiment  of  the 
times.  Although  the  legislators  were  chosen  to  legislate  rather  than 
to  vote  on  a  constitutional  amendment,  the  speed  with  which  they 
provided  for  the  conventions  indicated  their  attitude  toward  the 
amendment.  Had  sentiment  been  less  clearly  defined  or  more 
strongly  opposed  to  ratification,  the  legislatures  might  have  been 
slower  in  providing  for  conventions,  and  there  might  have  been  de- 
mand for  conventions  which  were  in  fact  deliberative  rather  than 
merely  reflectors  of  sentiment  previously  expressed  by  the  people. 

In  spite  of  intense  agitation,  the  Congress  which  ended  with  the 
Hoover  administration  failed  to  pass  a  bill  to  permit  the  manufacture 
and  sale  of  beverages  containing  more  than  one-half  of  one  per  cent 
of  alcohol.  A  bill  to  permit  the  manufacture  of  beverages  containing 
more  than  three  per  cent  of  alcohol  was  reported  early  in  the  special 
session  which  met  in  March,  1933,  to  deal  with  the  depression  crisis, 
and  glowing  expectations  were  expressed  concerning  the  prospective 

"State  ex  rel.  Tate  v.  Sevier,  62  S.W.   (2d)   895   (1933). 

"Tate  v.  Sevier  290  U.S.  679   (1933).         M  Brown,  op.  at.,  p.  1006. 

••48  Stat.  1720.  For  additional  articles  on  the  process  of  latification  see  William  A. 
Plat/,  "Article  Five  of  the  Federal  Constitution,"  George  Washington  Law  Review,  III 
(November,  1934),  17;  "Recent  Cases,"  Harvard  Law  Review,  XLVII  (November,  1933), 
130;  Alexander  Lincoln,  "Ratification  by  Conventions,"  Massachusetts  Law  Quarterly, 
XVIII  (May,  1933),  287;  William  D.  Mitchell,  "Methods  of  Amending  the  Constitution," 
Lawyer  and  Hanker,  XXV  (September  December,  1932),  265-270;  Dumont  Smith,  "Hai 
Congiess  Power  to  Call  Conventions  in  the  States  to  Consider  Constitutional  Amend- 
ments?" Journal  of  the  Bar  Association  of  Kansas,  II  (August,  1933),  1-7;  H.  S.  Phillips, 
"Has  Congress  Power  to  Call  and  Regulate  Ratifying  Conventions?0  Florida  State  Bar 
Association  Law  Journal,  VI  (April,  1933),  573-578;  George  J.  Schaefei,  "Amendment! 
to  Constitution:  Ratification  by  State  Convention/'  St.  John's  Law  Review,  VII  (May, 
1933),  375-378. 
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yield  in  taxes."  On  March  13,  President  Roosevelt  recommended  the 
enactment  of  the  legislation,  saying  that  he  deemed  action  at  this  time 
to  be  of  the  highest  importance.88  The  bill  was  passed  and  was  ap- 
proved on  March  22."  The  return  to  pre-prohibition  days  was,  there- 
fore, begun  immediately.  On  December  5,  1933,  President  Roose- 
velt proclaimed  the  repeal  of  the  Eighteenth  Amendment.  He  urged 
the  people  to  aid  in  restoring  respect  for  law  and  order  by  making 
purchases  only  from  duly  licensed  dealers.  He  called  attention  to  the 
authority  given  by  the  Twenty-First  Amendment  to  prohibit  trans 
portation  or  importation  of  intoxicating  liquors  into  any  state  in  vio 
lation  of  the  laws  of  such  state.  He  urged  that  no  state  should,  by 
law  or  otherwise,  authorize  the  return  of  the  saloon  either  in  its  old 
form  or  in  some  modern  guise."* 

The  bootlegging  and  gangster  organizations  which  had  developed 
in  the  period  of  open  defiance  of  the  Eighteenth  Amendment  and 
prohibition  legislation  sought  to  continue  their  old  activities  wherever 
possible  and  to  expand  into  fields  of  extortion  and  kidnapping.  The 
New-Deal  administration  worked  out  a  co-ordinated  program  for  deal- 
ing with  these  criminal  elements,  and  through  that  program  did  much 
to  make  the  United  States  once  more  a  law-abiding  nation.91  With 
the  adoption  of  the  Twenty-First  Amendment,  the  concern  of  the  fed- 
eral government  with  the  liquor  industry  became  predominantly  one 
of  revenue.  Most  of  the  federal  legislation  subsequently  enacted  had 
to  do  with  facilitating  the  collection  of  large  sums  in  federal  taxes.  A 
provision  of  an  earlier  statute  was  re-enacted  to  penalize  the  shipment 
of  liquor  into  states  forbidding  its  manufacture  or  sale,M  but  little 
or  no  attempt  has  been  made  to  enforce  the  provision.98 

The  Twenty-First  Amendment  reads  as  follows: 

Section  1.  The  eighteenth  article  of  amendment  to  the  Constitu- 
tion of  the  United  States  is  hereby  repealed. 

Section  2.  The  transportation  or  importation  into  any  state,  terri- 
tory, or  possession  of  the  United  States  for  delivery  or  use  therein  of 

w  House  Report  No.  3,  73d  Cong.,  1st  scss.;  Senate  Report  No.  3,  73d  Cong.,  1st  sess. 
**  Public  Papers  and  Addresses  of  Franklin  D.  Roosevelt   (5  vols.,  1933),  II,  66-67. 
«M8  Stat.   16. 

90  Public  Papers  and  Addresses  of  Franklin  D.  Roosevelt,  II,  510-512. 
w  Carl  Brent  Swisher   (ed.),  Selected  Papers  of  Homer  Cummings   (1939),  pp.  23  ff. 
"48  Stat.  316. 

••  Leonard  V.  Harrison  and  Elizabeth  Laine,  After  Repeal:  A  Study  of  Liquor  Control 
Administration   (1936),  pp.  21-23. 


720      RECENT    AMENDMENTS    TO    THE     CONSTITUTION 

intoxicating  liquors,  in  violation  of  the  laws  thereof,  is  hereby  pro- 
hibited. 

Section  3.  This  article  shall  be  inoperative  unless  it  shall  have  been 
ratified  as  an  amendment  to  the  Constitution  by  conventions  in  the 
several  states,  as  provided  in  the  Constitution,  within  seven  years  from 
the  date  of  the  submission  hereof  to  the  states  by  the  Congress. 

The  first  and  third  sections  of  the  amendment  have  been  the  occa- 
sion of  little  controversy.  The  second  section,  however,  has  given 
rise  to  a  number  of  Supreme  Court  decisions.  The  purpose  ol  Con- 
gress in  including  the  provision  seems  clearly  to  have  been  to  protect 
dry  or  partly  dry  states  from  invasion  by  liquor  interests  in  other 
states.  In  effect,  it  was  to  give  constitutional  basis  to  the  provisions 
of  the  Wcbb-Kenyon  Act  which  had  been  upheld  by  a  narrow  margin. 

To  the  surprise  of  many  persons,  the  Supreme  Court  interpreted 
the  Twenty-First  Amendment  solely  on  the  basis  of  its  language  and 
without  reference  to  its  history,  and  gave  it  force  which  the  earlier 
law  did  not  possess.  The  first  important  case  to  reach  the  Supreme 
Court  came  from  California,  which  was  not  a  dry  state.  A  California 
law  exacted  a  license  tax  for  the  privilege  of  impelling  beer.  Prior 
to  the  Twenty-First  Amendment  the  law  "would  obviously  have  been 
unconstitutional,"  because  the  fee  would  have  been  a  direct  burden 
on  interstate  commerce."  The  liquor  dealers  involved  asked  the 
Supreme  Court  to  give  the  Twenty-First  Amendment  the  following 
meaning:  "The  state  may  prohibit  the  importation  of  intoxicating 
liquors  provided  it  prohibits  the  manufacture  and  sale  within  its  bor- 
ders; but  if  it  permits  such  manufacture  and  sale,  it  must  let  imported 
liquors  compete  with  the  domestic  on  equal  terms."  ** 

"To  say  that,"  however,  said  Justice  Brandeis  for  the  Court,  "would 
involve,  not  a  construction  of  the  amendment,  but  a  rewriting  of  it."  " 
The  language  of  the  amendment  made  no  distinction  between  wet 
and  dry  states.  It  prohibited  transportation  or  importation  of  liquor 
into  any  state  in  violation  of  its  laws. 

The  liquor  dealers  contended,  also,  that  the  California  law  dis- 
criminated against  them  and  therefore  denied  to  them  the  equal  pro- 
tection of  the  laws  guaranteed  by  the  Fourteenth  Amendment.  The 
Supreme  Court  answered  biicfly,  "A  classification  recognized  by  the 

•* State  Board  of  Equalization  of  California  v.  Young's  Maiket  Co.,  299  U.S,  59,  62 
(19S6). 

» lbtd.t  p.  62. 
»Ibid.f  p.  62. 
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Twenty-First  Amendment  cannot  be  deemed  forbidden  by  the  Four- 
teenth." w 

The  Twenty-First  Amendment,  as  interpreted  by  the  Supreme 
Court,  has  encouraged  the  erection  of  interstate  trade  barriers  by  the 
several  states  as  far  as  the  liquor  business  is  concerned.*1  There  is  no 
evidence  in  the  debates  that  Congress  intended  such  a  result,90  but  the 
refusal  of  the  Supreme  Court  to  rewrite  the  amendment  by  interpreta- 
tion is  understandable.100  States  have  enacted  laws  discriminating 
against  the  alcoholic  products  of  other  states,  whereupon  the  other 
states  have  passed  retaliatory  measures.  The  result  has  been  a  system 
of  internal  protective  tariffs.  The  laws  have  been  upheld  as  within 
the  protection  of  the  Twenty-First  Amendment.  Unintentionally, 
therefore,  Congress,  in  choosing  the  language  of  the  amendment,  re- 
stored an  evil  of  the  type  of  those  which  caused  the  adoption  of  the 
Constitution  of  the  United  States  with  its  grant  of  power  over  inter- 
state and  foreign  commerce  to  the  federal  government.  The  direct 
effect  is  to  burden  interstate  commerce  only  with  respect  to  alcoholic 
beverages.  The  ill-will  produced  by  discrimination  and  retaliation 
doubtless  plays  a  part,  however,  in  producing  additional  interstate  dis- 
crimination in  other  fields..101 

"Ibid.,  p.  64.  In  Mahoney  v.  Joseph  Triner  Corporation,  304  U.S.  401  (1938),  the 
Supreme  Court  upheld  a  Minnesota  statute  which  in  the  language  of  the  Court  clearly 
discriminated  in  favor  of  liquor  piocessed  within  the  state  as  against  liquor  completely 
processed  elsewhere.  For  discussion  of  these  and  other  cases  see  Joe  de  Ganahl,  "The 
Scope  of  Federal  Power  over  Alcoholic  Beverages  since  the  Twenty-First  Amendment," 
George  Washington  Law  Review,  VIII  (March,  April,  1940),  819-834,  875-903.  See  also 
"Constitutional  Disci imination  under  the  Twenty-First  Amendment,"  Illinois  Law  Re- 
view, XXXIII  (February,  1939),  710-714;  R.  L.  Wiser  and  R.  F.  Arledge,  "Does  the  Repeal 
Amendment  Empower  a  State  to  Erect  Tarilf  Barriers  and  Disregard  the  Equal  Protec- 
tion Clause  in  Legislating  on  Intoxicating  Liquors  in  Inlet  state  Commerce?"  George. 
Washington  Law  Review,  VII  (January,  1939),  402-414;  Harvard  Law  Review,  LII  (April, 
1939),  1012-1013;  Minnesota  Law  Review,  XXIII  (December,  1938),  87-88;  L.  A.  Goldberg 
and  A.  B.  Miller,  "Liquor  Control  Returns  to  the  States;  Twenty-First  Amendment," 
Georgetown  Law  journal,  XXVII  (March,  1939),  612*623;  "Retaliation  and  'Equal  Pro- 
tection' in  State  Liquor  Regulations/'  Virginia  Law  Review,  XXV  (December,  1938), 
225-231. 

**  George  R.  Taylor,  Edgar  L.  Burtis,  Frederick  V.  Waugh,  Barriers  to  Internal  Trade 
in  Farm  Products,  U.S.  Department  of  Agriculture  (March,  1939),  pp.  31-35. 

89  For  discussion  of  power  to  be  conferred  upon  the  states  by  section  2  of  the  amend- 
ment, see  76  Congressional  Record  4140-4141,  4143,  4170,  4219,  4225. 

100  For  additional  Supreme  Couit  decisions  on  the  subject,  see  Indianapolis  Brewing 
Co.  v.  Liquor  Control  Commission,  305  U.S.  391   (1939);  Joseph  S.  Finch  &  Co.  v.  McKit- 
trick,  305  U.S.  395  (1939);  Ziffrin  v.  Reeves,  308  U.S.  132  (1939). 

101  See  U.S.  Department  of  Agriculture,  Barriers  to  Internal  Trade  in  Farm  Products^ 
cited  above.    See  also  Works  Progress  Administration,  "Comparative  Charts  of  State 
Statutes  Illustrating  Barriers  to  Tiade  Between  States,"   The  Marketing  Laws  Survey t 
especially  section  6  and  accompanying  chart;  Selected  Liquor  Laws  Affecting  Interstate 
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Experience  with  the  Eighteenth  Amendment  stands  as  a  permanent 
warning  against  including  in  the  Constitution  provisions  which  are 
in  effect  police  measures,  prohibiting  conduct  about  which  the  public 
is  sharply  divided.  No  danger  lay  in  authorizing  Congress  to  pro- 
hibit the  sale  of  intoxicating  beverages,  but  it  was  bad  policy  to  direct 
Congress  to  take  action  to  which  a  large  portion  of  the  public  might 
become  hostile.  The  potency  of  the  Constitution  lies  in  its  general 
acceptance,  and  not  merely  in  the  text  of  its  provisions.  The  Consti- 
tution must  outline  the  structure,  and,  on  very  broad  lines,  the  char- 
acter, of  the  government,  but  it  must  leave  to  the  functioning  of  rep- 
resentative institutions  the  choice  of  specific  measures,  in  terms  of 
current  expressions  of  popular  will.  Otherwise,  nullification,  with  its 
bad  effects  upon  morale  and  law  enforcement  generally,  becomes  next 
to  inevitable. 

THE  "LAME-DUCK"  AMENDMENT 

The  Twentieth  Amendment,  unlike  the  Eighteenth,  Nineteenth, 
and  Twenty-First  Amendments,  stirred  no  deep  emotions  in  the 
people.  It  included  among  its  friends  and  enemies  no  important 
interests  in  property,  religion,  sex,  or  social  welfare.  Those  in  favor 
of  it  were  largely  persons  concerned  with  improving  the  efficiency  of 
government;  those  opposed  were  largely  persons  by  disposition  hostile 
to  governmental  change.  Some  thought  the  proposed  change  not  suf 
ficiently  important  to  justify  a  constitutional  amendment.  On  the 
whole,  it  was  lethargy  which  stood  in  the  way  of  the  amendment 
rather  than  overt  opposition. 

The  principal  aim  of  advocates  of  the  amendment  was  to  eliminate 
the  short  session  or  "lame-duck"  session  of  Congress,  and  put  legis- 
lators and  Presidents  into  office  more  promptly  after  election.  The 
situation  which  they  desired  to  change  developed  in  the  following 
manner:  The  Constitution  was  ratified  by  the  requisite  number  of 
states  in  the  summer  of  1788.  The  responsibility  for  launching  the 
new  government  rested  with  the  Continental  Congress.  Congress 
provided  in  sequence  for  the  appointments  of  presidential  electors  in 
the  several  states,  for  the  casting  of  their  ballots  for  President,  and  foi 
the  commencement  of  proceedings  under  the  Constitution.  The 

Commerce  (May,  1939),  pp.  63-71;  Ralph  Cassady,  Jr.,  "Trade  Banieis  Within  tlv 
United  States,"  Harvard  Business  Review,  XVIII  (Winter  Number,  1940),  231-247;  F.  E. 
Melder,  State  and  Local  Harriers  to  Interstate  Commerce  in  the  United  States,  University 
of  Maine  Studies,  Second  Series,  No.  43  (1957);  "Trade  Barriers  Among  the  States," 
Proceedings,  The  National  Conference  on  Interstate  Trade  Barriers,  Apiil.  1939. 
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several  dates  were  evidently  based  on  an  estimate  as  to  the  time  it 
would  take  to  get  the  machinery  of  government  into  operation.  The 
date  chosen  for  the  beginning  of  operation  was  March  4,  1789.  The 
terms  of  senators  and  representatives,  who  were  expected  to  serve  six 
years  and  two  years,  respectively,  began  on  that  date.  The  terms  came 
to  an  end  in  subsequent  odd  years  on  the  same  day.  The  regular 
sessions  of  Congress,  however,  as  provided  by  the  Constitution,  began 
on  the  first  Monday  in  December  unless  Congress  by  law  provided 
otherwise.  Many  times  in  the  early  years  of  American  history,  Con- 
gress acted  to  change  the  date  of  the  regular  session,  and  many  special 
sessions  have  been  called  by  the  President,  but  the  major  portion  of 
the  legislation  enacted  by  Congress  has  been  enacted  at  sessions  be- 
ginning regularly  on  the  first  Monday  in  December. 

The  difliculty  to  be  met  by  constitutional  amendment  lay  in  the 
fact  that,  although  representatives  were  elected  to  office  in  November 
of  even-numbered  years,  they  were  not  entitled  to  office  until  after  the 
expiration  of  the  terms  of  their  predecessors  in  the  following  March. 
The  Congress  which  assembled  in  December  following  the  election 
was  made  up,  not  of  persons  recently  elected,  but  of  those  chosen  to 
office  two  years  earlier.  They  remained  the  legislators  of  the  country 
in  spite  of  the  fact  that  the  principles  for  which  they  stood  might  have 
been  repudiated  at  the  election  which  preceded  their  last  session. 
This  session,  usually  made  up  in  part  of  members  whom  the  people 
refused  to  re-elect,  came  to  be  known  as  the  "lame-duck"  session.103 
The  next  Congress,  which  would  be  made  up  of  the  persons  elected 
the  preceding  November,  would  not  assemble  in  a  regular  session 
until  December  of  the  odd-numbered  year,  or  more  than  thirteen 
months  after  the  election  was  held.108 

Certain  changes  were  possible  without  amending  the  Constitution 
It  would  have  been  possible  to  change  by  statute  the  dates  at  which 
the  regular  sessions  of  Congress  were  to  be  held  so  as  greatly  to  abbre- 
viate the  thirteen-month  period.  Congress  could  have  provided,  for 
example,  that  the  regular  terms  should  begin  on  March  4  rather  than 
on  the  first  Monday  in  December.  Such  an  arrangement  was  made. 


term  "lame  duck"  was  originally  a  stock-exchange  teim  applied  to  persons 
unable  to  meet  their  obligations. 

t4*  Another  situation  in  at  least  theoretical  need  of  remedy  lay  in  the  fact  that,  if  the 
election  of  President  were  thiown  into  House  of  Representatives,  the  election  would  he 
performed,  not  by  recently  elected  peisonnel,  but  by  the  "lame-duck"  session.  Sinnp 
no  President  had  been  so  elected  since  1824,  it  was  hard  to  create  an  active  interest  ID 
the  situation. 
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indeed,  for  a  short  period  of  time,  when  Congress  was  bent  on  remain- 
ing in  session  to  keep  a  watchful  eye  on  the  conduct  of  President 
Andrew  Johnson;10*  but  because  winter  was  the  traditional  period  of 
legislative  activity,  and  because  sessions  which  began  in  March  inev- 
itably continued  into  summer  when  legislators  did  not  wish  to  be  in 
Washington  and  when  they  had  important  business  elsewhere,  this 
arrangement  was  generally  unsatisfactory,  and  was  not  continued. 

The  changes  that  were  possible,  however,  did  not  meet  all  needs. 
If  the  "lame-duck"  session  needed  more  time  in  which  to  deal  ade- 
quately with  the  business  before  it,  as  was  frequently  the  case,  there 
was  no  way  in  which  an  extension  of  time  could  be  provided,  because 
the  terms  of  the  legislators  expired  as  of  a  given  day.  The  business 
must  be  completed  by  March  4,  or  must  be  postponed  until  the  ensu- 
ing December,  or  a  special  session  must  be  called.  This  situation 
seems  to  have  caused  some  irritation  from  the  very  beginning.  On 
the  last  day  of  such  a  session,  in  March,  1795,  Aaron  Burr  laid  before 
the  Senate  a  motion  providing  for  a  constitutional  amendment  by 
which  the  terms  of  senators  and  representatives  expiring  in  March 
should  be  continued  until  the  first  day  of  the  following  June/08  A 
resolution  proposed  in  1808,  providing  that  Congress  should  sit  for 
but  one  year,  contained  an  added  provision  that  the  terms  should 
expire  on  the  first  Tuesday  in  April.100  In  1840,  Millard  Fillmore 
introduced  the  first  resolution  providing  for  a  constitutional  amend- 
ment which,  if  adopted,  would  have  eliminated  the  "lame-duck" 
session.  His  resolution  provided  that  the  terms  of  senators  and  repre- 
sentatives should  commence  on  the  first  day  of  December  instead  of 
the  fourth  day  of  March.*"  No  action  was  taken  on  the  proposal. 

It  was  not  until  the  last  quarter  of  the  nineteenth  century  that 
members  of  Congress  began  the  frequent  introduction  of  measures 
to  make  varied  changes  in  terms  of  office  and  dates  of  sessions  of  Con- 
gress. Some  legislators  wanted  to  change  the  beginning  of  terms 
until  April  or  May,  so  that  inauguration  day  might  fall  on  a  day  more 
likely  to  provide  good  weather  than  did  March  4.  The  extension  of 

104  Everett  S.  Brown,  "The  Time  of  Meetings  of  Congress,"  American  Political  Scienct 
Review,  XXV  (November,  1931),  955,  958. 

**  Annals  of  Congress,  3d  Cong.,  2d  sess.,  p.  853. 

**  Herman  V.  Ames,  "Proposed  Amendments  to  the  Constitution  of  the  United  States 
during  the  First  Century  of  Its  Histoty,"  Annual  Report  of  the  American  Historical 
Society  for  the  year  1896,  II,  56.  published  also  as  House  Doc.  No.  353  54th  Cong.,  2d 
sess.,  Pait  2. 

107  9  Congressional  Globe  44. 
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the  short  session  so  as  to  leave  time  for  the  completion  of  business 
was  apparently  also  an  item  of  consideration.  Less  numerous  were 
other  measures  providing  for  the  completion  of  terms  at  earlier,  rather 
than  later,  dates  so  as  to  eliminate  the  short  session  of  Congress  alto- 
gether.101 

It  was  not  until  in  the  midst  of  the  Harding  administration,  which 
began  in  1921,  that  the  movement  for  a  so-called  "lame-duck"  amend* 
ment  got  under  way  with  such  vigor  as  to  indicate  that  enactment  was 
probable.  The  period  was  one  of  more  than  usual  political  ferment 
in  Congress.  One  hundred  and  three  joint  resolutions  proposing 
constitutional  amendments  of  various  kinds  were  introduced  during 
the  two  regular  and  two  special  sessions  of  the  Sixty-Seventh  Con- 
gress.109 A  liberal  group,  made  up  largely  of  western  Progressives  and 
members  of  the  so-called  farm  bloc,  interfered  with  measures  sup- 
ported by  the  conservative  Republican  leadership,  and  urged  the 
enactment  of  other  measures  opposed  by  the  conservatives. 

The  "lame-duck"  issue  was  raised  in  striking  fashion  when  at  the 
last  session  of  that  Congress  the  administration  made  use  of  legislators 
defeated  at  the  polls  the  preceding  November  in  an  attempt  to  secure 
enactment  of  a  ship-subsidy  bill  for  the  continued  support  of  an 
American  merchant  marine  which  was  opposed  by  the  liberals  and,  in 
view  of  the  results  of  the  preceding  elections,  seems  to  have  been 
opposed  by  the  people  as  well."0  A  group  of  Arkansas  farmers,  known 
as  the  Farmers'  Union,  irritated  by  administration  strategy,  sent  to 
Senator  Caraway  for  introduction  a  resolution  demanding  that  "lame 
ducks"  desist  from  voting  on  anything  but  routine  legislation.111  There 
was  no  prospect  that  such  a  drastic  resolution  would  be  adopted;  but 
instead  of  leaving  it  unreported  or  making  an  unfavorable  report, 
Senator  George  W.  Norris  presented  from  the  committee  to  which 
the  proposal  had  been  relerred  a  joint  resolution  providing  for  a  con- 
stitutional amendment  to  eliminate  the  "lame-duck"  session  by  pro- 
viding that  the  terms  of  federal  legislators  should  begin  on  the  first 
Monday  in  January  following  their  election.11*  Such  an  amendment 
could  not  have  become  effective  soon  enough  to  have  any  direct  bear- 

108  See  Ames,  op.  cit.,  pp.  56-38;  M.  A.  Musmanno,  "Proposed  Amendments  to  the 
Constitution."  House  Doc.  No.  551,  70th  Cong.,  2d  sess.,  pp.  1-8. 

lfl*  Lindsay  Rogers,  "American  Government  and  Politics;  The  Second,  Third  and 
Fourth  Sessions  of  the  Sixty-Seventh  Congress/'  American  Political  Science  Review, 
XVIII  (February,  1924),  79,  88. 

™Ibid.,  pp.  90  91.  m  Alfred  Lief,  Democracy's  Norris  (1939),  p.  241. 

ul  Senate  Report  No.  933,  67th  Cong.,  4th  sess.;  64  Congressional  Record,  3505-3507, 
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ing  on  the  ship-subsidy  bill  or  other  measures  then  pending,  but  its 
favorable  reception  would  have  some  effect  in  discrediting  the  parts  of 
the  administration  program  being  pressed  in  spite  of  the  disapproval 
of  the  people.  It  is  not  surprising,  therefore,  that  the  measure  was 
opposed  by  the  President. 

Senator  Morris's  resolution  contained  a  provision  for  the  abolition 
of  the  electoral  college  and  the  direct  election  of  the  President.  For 
strategic  reasons  he  dropped  this  provision,  although  in  subsequent 
years  he  urged  its  adoption.  As  modified,  the  measure  was  not  new  to 
the  Senate.  Senator  Ashurst,  of  Arizona,  had  introduced  a  similar 
resolution  in  the  same  Congress  nearly  two  years  earlier,118  arid  hear- 
ings were  being  held  at  the  time  when  the  Norris  resolution  was  re- 
ported. A  committee  of  the  American  Bar  Association  testified  in  its 
favor,1"  indicating  widespread,  intelligent  support.  After  brief  debate 
a  vote  was  taken  on  the  Norris  resolution.  It  passed  by  a  majority  of 
63  to  6.m  The  experience  in  the  House,  however,  was  different.  The 
resolution  was  reported  favorably,  but  the  administration  is  said  to 
have  prevented  it  from  coming  to  a  vote  by  effective  use  of  a  "lame- 
duck"  floor  leader  who  was  awaiting  appointment  to  a  new  position.116 

On  four  subsequent  occasions  Senator  Norris  had  similar  experi- 
ences. He  secured  favorable  reports  from  the  judiciary  committee, 
of  which  he  ultimately  became  chairman,  and  the  Senate  passed  the 
resolutions  by  overwhelming  majorities.  In  the  House  of  Represen- 
tatives, however,  he  met  skilled  and  effective  opposition  from  admin- 
istration forces  which  were  accustomed  to  use  "lame  ducks"  and 
"lame-duck"  sessions,  and  filibusters  made  possible  by  these  sessions, 
to  control  the  legislative  program.  In  some  way  or  other,  the  resolu- 
tion was  blocked  in  each  succeeding  Congress. 

On  the  last  of  the  four  occasions  mentioned,  the  Senate  passed  the 
resolution  on  June  7,  1929.  The  speaker  of  the  House  of  Represen- 
tatives refrained  from  referring  it  to  a  committee  until  April  17,  1930, 
some  days  after  the  House  committee  had  independently  reported  a 
similar  resolution.117  The  House  passed  the  resolution  reported  by  its 
own  committee,  but  before  doing  so  it  adopted  an  amendment,  pro- 
posed by  Speaker  Longworth,  providing  that  in  even-numbered  years 
sessions  of  Congress  should  end  on  May  4,1W  An  argument  advanced 

U1S.  J.  Res.  No.  8,  67th  Cong.  u*  New  York  Times,  December  6,  1922. 

"•64  Congressional  Record  3540-5541.  ufl  Lief,  op.  cit.,  p.  243. 

m  Arthur  W.  Macmahon,  "Congress  and  Its  Functions,"   The  American   Yeai   Bock 
1930,  pp.  6-7. 
118 F.  W.  Coker,  "Congress  and  Its  Functions,"  The  American  Year  Book,  1931,  p.  4. 
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by  politicians  in  support  of  the  Longworth  amendment  was  that  it 
would  give  them  adequate  time  to  attend  political  conventions  and 
take  care  of  other  political  responsibilities.  To  that  portion  of  the 
public  which  felt  that  business  was  more  secure  when  Congress  was 
not  in  session,  it  promised  a  respite  from  legislative  activity.  The 
real  purpose  of  the  amendment  was  to  provide  a  deadline  at  which  a 
congressional  session  must  terminate  and  thereby  provide  an  instru 
rnent  of  strategy  similar  to  that  which  was  given  by  the  existing  short 
session.  The  resolutions  adopted  by  the  two  houses  were  referred  to 
a  conference  committee,  but  both  houses  refused  to  make  a  complete 
surrender  in  the  matter  of  the  Longworth  amendment.  The  measure, 
therefore,  died  in  conference. 

On  January  6,  1932,  the  Norris  resolution  was  reported  in  the 
Senate  for  the  sixth  and  last  time."*  Senator  Bingham,  of  Connecticut, 
long  an  opponent  of  the  resolution,  tried  vainly  to  secure  the  adop- 
tion of  the  Longworth  amendment.  He  quoted  a  Longworth  speech, 
including  a  statement  that  his  amendment  had  the  backing  of  the 
American  Bar  Association."0  The  amendment  was  rejected,  however, 
by  a  vote  of  18  to  47,m  and  the  joint  resolution  was  passed  by  a  vote 
of  63  to  7. 

The  experience  of  the  resolution  in  the  House  of  Representatives, 
now  controlled  by  the  Democrats,  was  very  different  from  that  ol 
earlier  years.  Speaker  Longworth  had  died  since  his  last  successful 
struggle  against  the  measure.  His  Democratic  successor,  John  N 
Garner,  gave  it  his  full  support.1*  The  opposition  was  of  the  kind 
obviously  intended  to  heckle  the  majority  rather  than  to  carry  real 
influence.  A  New  York  congressman  asked  why  Congress  should 
waste  its  time  on  an  insignificant  piece  of  legislation  when  eight 
million  people  were  unemployed  and  hungry.  The  measure,  he  de- 
clared, was  "conceived  by  crackaloos,  propagated  by  crackpots,  and 
supported  by  thoughtless  demagogues/*  "*  It  passed  the  House  bv  a 
vote  of  336  to  56.128  Enactment  of  the  joint  resolution  was  completed 
on  March  3,  1932.m  The  amendment  was  speedily  ratified  by  the 
necessary  number  of  states,  and  was  proclaimed  as  a  part  of  the  Con- 
stitution on  February  6,  1933.1* 

The  first  section  of  the  Twentieth  Amendment,  as  it  was  finally 

119  75  Congressional  Record  1372  1373.    Senate  Report  No.  26,  72d  Cong.,  1st  scss. 

™lbid.,  p.  1374.  ™lbtd.,  p.  1383.          ™lbid.,  p.  1381. 

138  Lief,  op.  cit.,  pp.  384-385.         ia4  75  Congressional  Record  3827. 

125  Ibid.,  p.  4060  12M7   SIJL   715  127  47   Slat.  2569. 
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adopted,  provides  that  the  terms  of  the  President  and  Vice-President 
shall  end  at  noon  on  the  twentieth  day  of  January,  and  the  tenns  of 
senators  and  representatives  at  noon  on  the  third  day  of  January,  and 
that  the  terms  of  their  successors  shall  then  begin.  In  each  fourth  year, 
therefore,  Congress  assembles  more  than  two  weeks  before  the  incom- 
ing President  takes  office.  It  has  time  to  organize,  count  the  electoral 
votes,  and,  should  there  be  no  electoral  majorities,  vote  for  the  Presi- 
dent and  Vice-President  in  House  and  Senate  respectively. 

The  second  section,  after  having  gone  through  various  forms,  now 
provides  that  the  annual  meetings  of  Congress  shall  take  place  at 
noon  on  the  third  day  of  January.  To  prevent  the  necessity  of  meet- 
ing on  Sunday,  Congress  is  given  the  power  to  appoint  a  different  day. 
Legislators  begin  their  formal  work,  therefore,  some  two  months  after 
the  date  of  election,  instead  of  thirteen  months,  as  was  once  the  case 
unless  they  were  called  into  special  session. 

The  third  and  fourth  sections  of  the  amendment  deal  with  ques- 
tions of  presidential  succession  which  had  not  previously  been  dealt 
with  in  the  Constitution.  Congress  had  provided  for  the  eventuality 
of  the  death  of  both  the  President  and  Vice-President,  prescribing  that 
the  office  should  be  held  by  heads  of  departments  according  to  a  pre- 
scribed arrangement.138  There  was  no  provision,  however,  to  deter- 
mine who  was  to  assume  the  duties  of  the  presidency  if  a  President- 
elect failed  to  qualify.  No  one  knew  what  action  should  be  taken  in 
the  event  of  the  death  of  any  of  the  persons  from  whom  the  House  of 
Representatives  was  to  elect  the  President  or  from  whom  the  Senate 
was  to  elect  the  Vice-President  if  majorities  were  not  achieved  in  the 
electoral  college.  The  amendment  provided  for  a  number  of  eventu- 
alities, so  that  the  country  need  not  find  itself  without  a  President 
and  a  known  constitutional  means  of  making  a  selection. 

The  last  section  of  the  amendment  carried  a  provision  that,  in 
order  to  be  valid,  the  amendment  must  be  ratified  within  seven  years. 
Three  constitutional  amendments  had  theretofore  contained  this  pro- 
vision. Its  use  seems  likely  to  become  permanent.  Ratification  by 
convention,  however,  was  not  prescribed.  Such  a  mode  has  been  used 
only  in  connection  with  the  Twenty-First  Amendment.  It  remains 
to  be  seen  whether  this  procedure  is  likely  to  be  used  again, 

AMENDMENTS  PROPOSED,  BUT  NOT  RATIFIED 

Although  only  twenty-one  amendments  to  the  Constitution  have 

128  24  Stat.  1.  For  discussion  see  H.  H.  Sawyer.  "The  Presidential  Succession/'  Amcri 
can  Mercury,  XVI  (February,  1939),  129-135. 


RECENT    AMENDMENTS    TO    THE    CONSTITUTION      729 

been  adopted,  many  hundreds  of  others  have  been  proposed  in  the 
two  houses  of  Congress.  The  total  number  down  to  about  1927  was 
said  to  be  some  2670.12*  The  stream  since  that  time  has  continued  in 
full  force.  Congress  has  proposed  five  of  these  amendments  to  the 
states,  but  they  have  not  been  ratified  by  the  necessary  number.  Of 
these  five,  four  were  proposed  prior  to  the  beginning  of  the  Civil 
War.  Only  the  child-labor  amendment,  proposed  in  1924,  has  been 
advocated  in  recent  years. 

The  resolution  for  a  child-labor  amendment  provided  that  Con- 
gress should  have  power  "to  limit,  regulate,  and  prohibit  the  labor  of 
persons  under  eighteen  years  of  age."  1SO  Although  leaving  the  power 
of  the  states  unimpaired  except  for  the  suspension  of  laws  to  the  ex- 
tent necessary  to  give  effect  to  legislation  by  Congress,  it  sanctioned 
broad  invasion  of  a  field  of  regulation  which  traditionally  had  belonged 
to  the  states.  Circumstances  seemed  to  justify  this  proposal.  Indi- 
vidual states  had  experienced  difficulty  in  making  and  enforcing  laws 
against  child  labor  because  of  the  competition  of  goods  produced  by 
child  labor  in  other  states.  Congress,  therefore,  had  attempted  to 
enact  uniform  federal  laws  on  the  subject;  but  the  Supreme  Court 
had  held  unconstitutional  a  statute  prohibiting  the  shipment  in  inter- 
state commerce  of  goods  produced  by  child  labor  m  and  a  subsequent 
statute  which  attempted  to  achieve  the  same  results  by  taxing  the 
products  of  child  labor.  " 

The  constitutional  amendment  was  proposed  in  order  to  remove 
the  barrier  to  federal  legislation  which  decisions  of  the  Supreme  Court 
had  erected.  The  opposition,  however,  was  well  organized.  It  made 
effective  use  of  arguments,  based  on  state  rights,  family  rights,  human 
rights,  religion,  and  other  grounds,  to  defeat  the  amendment  and 
preserve  the  twilight  zone  in  which  neither  the  states  nor  the  federal 
government  could  regulate  effectively."3  Ratification  proceeded  slowly 

"•Musmanno,  op.  cit.t  p.  v.         M04S  Stat.  670. 

»  Hammer  v.  Dagenhart,  247  U.S.  251   (1918). 

^Bailey  v.  Drexel  Furniture  Co.,  259  U.S.  20   (1922). 

"""The  real  issue  is  the  old  one  of  state  rights/'  said  a  contemporary  magazine.  "The 
federal  government,  which  alone  holds  jinisdiction  co-tcrminous  with  the  American  busi 
ness  field,  is  without  adequate  powers  of  regulation.  The  states  have  sufficient  icgu- 
latory  power,  but  because  they  are  arbitrary  fragments  of  the  national  economic  unit, 
they  are  unable  to  use  it  effectively.  In  the  no-man's  land  between  state  ineffectiveness 
and  federal  incompetence,  business  may  build  up  an  economic  state  of  its  own,  un- 
hampered by  regulation,  insured  against  attack  by  the  constitutional  safeguards  of 
propel  ty."  New  Republic,  XLI  (December  24,  1924),  108,  109.  See  also  "Twentieth 
Amendment;  Symposium,"  Forum,  LXXIII  (February,  1925),  278-282;  O.  R.  Lovejoy, 
C.  S.  Thomas,  "Resolved  that  the  Twentieth  Amendment  to  the  Constitution  of  the 
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Only  four  states  had  acted  favorably  by  the  end  of  1925.  Sixteen,  on 
the  other  hand,  had  passed  resolutions  of  rejection,  while  three  others 
had  voted  and  failed  to  ratify.  By  the  end  of  1931,  only  six  haa 
ratified,  while  nineteen  had  passed  resolutions  of  rejection,134  The 
prospects  that  the  amendment  would  ever  become  a  part  of  the  Con- 
stitution seemed  completely  hopeless. 

A  change  in  sentiment  came  in  1933  with  the  Democratic  admin- 
istration and  its  so-called  "New  Deal/'  Emphasis  was  placed  on  the 
curtailment  of  hours  and  the  spreading  of  employment  so  as  to  pro- 
vide income  for  the  maximum  number  of  persons  and  families.  In- 
dustrial codes  administered  under  the  National  Industrial  Recovery 
Act  banned  the  employment  of  persons  under  sixteen  years  of  age. 
Under  the  impetus  of  the  movement,  more  states  ratified  the  child- 
labor  amendment.  By  the  end  of  1933,  the  total  number  of  ratifica- 
tions was  twenty;  by  the  end  of  1936,  it  was  twenty-five.188 

By  this  time  the  movement  for  ratification  had  slowed  down.  On 
January  8,  1937,  in  a  letter  addressed  to  governors  of  nineteen  states 
which  had  not  ratified,  President  Roosevelt  stated  that  child  labor 
was  increasing,  especially  in  low-paid,  under-standardized  types  of 
work.  He  therefore  urged  that  ratification  of  the  amendment  be 
made  one  of  the  major  items  in  the  legislative  program  o(  each  state 
for  the  year.138  The  request  seems  to  have  had  little  effect.  Ratifica- 
tions stopped  with  a  total  of  twenty-eight,  or  eight  less  than  was  nec- 
essary to  complete  the  process. 

In  the  meantime,  ratifications  which  had  already  taken  place  were 
being  challenged.  A  number  of  them  were  certified  by  states  which 
had  previously  passed  resolutions  of  rejection.  It  was  argued  that, 
after  having  passed  such  a  resolution,  a  state  had  no  power  to  change 
its  position.  Furthermore,  by  1937,  thirteen  years  had  passed  since 
the  amendment  was  first  submitted  to  the  states.  Opponents  con- 
tended that  it  had  lost  its  vitality  by  virtue  of  the  length  of  the  period, 

United  States  should  be  Ratified,"  Proceedings  of  the  National  Conference  of  Social 
Work,  1925,  pp.  27-52;  "Catholics  and  Child  Labor/'  Nation,  CXX  (January  21,  1925),  59; 
N.  M.  Butler,  "New  Ameiican  Revolution,"  American  Bar  Association  journal,  X 
(December,  1924),  815-851,  "Child  Labor  Amendments'  Defeat,"  New  Republic,  XL11 
(May  20,  1925),  330  331;  T.  F.  Cadwalader,  "Defeat  of  the  Twentieth  Amendment,"  The 
Annal*  of  the  American  Academy  o/  Political  and  Social  Science,  CXXIX  (January 
1927),  Cj-69. 

184  See  the  chronology  of  the  amendment  appended  to  Coleraan  v.  Miller,  307  U5 
433,  474  (1939). 

188  The  figures  used  are  those  given  in  the  chronology  cited  a  hove. 

iaeN"W  York  Times,  January  9,  1937. 
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and  that  it  could  not,  therefore,  in  any  event,  become  a  part  of  the 
Constitution.  A  case  involving  these  questions  was  decided  by  the 
Supreme  Court  in  June,  1939."7  The  Court  refused  to  take  responsi- 
bility for  what  it  evidently  considered  a  matter  for  legislative  or  exec- 
utive determination.  The  questions  were  political  in  character,  it 
said,  and  were  to  be  decided  by  the  political  branches  of  the  govern- 
ment. Congress  would  determine  the  validity  of  ratification  through 
the  exercise  of  its  control  over  the  promulgation  of  the  adoption  of 
amendments.188 

The  prospects  of  the  completion  of  ratification  seemed  so  poor  thai 
other  amendments  affecting  child  labor  were  introduced  from  time 
to  time.  One  of  them  was  reported  favorably  in  the  Senate  in  1937.189 
It  was  drafted  to  cope  with  the  opposition  of  groups  who  believed 
that  the  earlier  amendment  might  authorize  Congress  to  control  child 
life  in  many  ways  not  actually  intended  by  the  authors.  It  reduced 
the  age  limit  from  eighteen  to  sixteen  years,  eliminated  the  provision 
concerning  the  regulation  of  labor,  and  gave  the  power  to  "limit  and 
prohibit  the  employment  for  hire  of  persons  under  sixteen  years  of 
age/'  so  as  to  make  it  clear  that  the  amendment  dealt  only  with  em- 
ployment for  hire.  In  spite  ot  the  milder  character  of  the  amend- 
ment, however,  it  was  not  proposed  to  the  states  for  action. 

In  the  meantime,  at  the  request  of  the  President,1*0  Congress  passed 
an  act  concerning  fair  labor  standards  which  prohibits  shipment  or 
delivery  for  shipment  in  interstate  commerce  of  any  goods  produced 
in  an  establishment  situated  in  the  United  States  in  connection  with 
which  "any  oppressive  child  labor"  has  been  employed.141  Early  in 
1941,  after  a  complete  change  of  personnel  since  the  decision  in  the 
child-labor  case  of  1918,  the  Supreme  Court  reversed  that  decision 
and  upheld  the  new  measure."3  The  proposed  constitutional  amend- 
ment is,  therefore,  no  longer  needed.  Agitation  for  it  over  a  long 
period  of  years  has  served  no  purpose  save  that  of  education. 

Other  constitutional  amendments  have  been  offered  on  a  wide 

^Colcman  v.  Miller,  307  U.S.  433   (1939). 

138  Two  justices  dissented,  arguing  that  the  amendment  could  not  now  be  ratified 
because  of  the  lapse  of  time,  and  that  the  Court  should  so  dcclate.    For  a  discussion 
of  the  case  see  comments  on  recent  decisions  in  New   York   University  Law  Quarterly 
Review,    XVII     (November,    1939),    122-125;    Southern    California    Law    Review,    XIII 
(November,  1939),  122-125;  Minnesota  Law  Review,  XXIV   (February,  1940),  393-406. 
""Senate  Report  No.  788,  75th  Cong.,  1st  sess. 
Congressional  Record  4960-4961. 
Stat.  1060,  1067.  "•United  States  v.  Darby,  312  U.S.  100    H941). 


732      RECENT    AMENDMENTS    TO    THE    CONSTITUTION 

range  of  subjects  during  the  years  since  the  child-labor  amendment 
was  submitted  to  the  states.  Senator  Norris  sponsored  for  a  number 
of  years  an  amendment  for  the  abolition  of  the  electoral  college,  and 
other  legislators  have  introduced  similar  amendments.  Proposals 
have  been  made  to  change  the  term  of  the  President  to  six  years  and 
prohibit  re-election.  The  repeal  of  the  Seventeenth  Amendment  has 
been  proposed.  Large  numbers  of  resolutions  have  dealt  with  the 
income  tax.  Many  of  these  would  extend  the  taxing  power  to  cover 
securities  hitherto  exempt  from  taxation.  Others,  which  were  par- 
ticularly numerous  in  the  middle  nineteen-thirties,  when  the  Supreme 
Court  was  invalidating  New-Deal  legislation,  would  have  extended 
the  power  of  the  federal  government  to  include  broad  regulation  of 
industry  and  agriculture.  Still  others  dealt  in  a  variety  of  ways  with 
the  Supreme  Court  itself,  curbing  its  powers  and  limiting  the  effec- 
tiveness of  its  veto  upon  desired  legislation.  Many  proposals  have 
dealt  with  war  conditions,  limiting  profits  or  providing  for  high  taxa- 
tion or  for  the  conscription  of  property.  Some  required  a  popular 
referendum  before  the  United  States  could  declare  war. 

Between  1923,  when  the  Supreme  Court  held  unconstitutional  a 
law  establishing  minimum  wages  for  women,1*8  and  1937,  when  that 
decision  was  reversed,144  many  amendments  were  introduced  to  author- 
ize such  legislation.  Others  have  sought  to  bring  about  uniformity 
in  marriage  and  divorce  laws  throughout  the  United  States.  Still 
others  have  dealt  with  such  miscellaneous  purposes  as  the  following: 
authorizing  item  vetoes  in  appropriation  bills;  abolishing  congres- 
sional immunity  for  speeches  and  debates  in  either  house;  providing 
representation  for  the  District  of  Columbia;  changing  the  amending 
process;  providing  for  the  election  of  judges;  providing  for  the  inde- 
pendence of  the  Philippine  Islands;  prohibiting  sectarian  legislation; 
conferring  upon  the  House  of  Representatives  co-ordinate  power  for 
the  ratification  of  treaties;  defining  the  right  of  states  to  regulate  em- 
ployment of  aliens;  providing  for  federal  control  of  banking;  provid- 
ing for  congressional  regulation  of  the  insurance  business;  limiting 
the  wealth  of  individual  citizens;  providing  for  legislation  by  initia- 
tive; extending  the  civil-service  merit  system;  regulating  industry;  re- 
quiring teachers  to  take  an  oath  of  allegiance;  prohibiting  govern- 
mental competition  with  private  enterprise;  and  prohibiting  war  loans 
to  any  except  allies. 

"•Adkins  v.  Childien's  Hospital,  261  U.S.  525  (1923). 

144  West  Coast  Hotel  Co.  v.  Parrish,  300  U.S.  379   (1937). 
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These  items  show  the  sweeping  range  of  topics  on  which  change  is 
desired  by  individuals  and  groups,  change  usually  not  possible  at  the 
time  when  the  proposals  are  first  made  without  modification  of  the 
Constitution.  Judging  by  past  experience,  few  of  the  proposals 
made  will  be  adopted.  State  constitutions  are  now  amended  freely, 
in  some  states  almost  as  freely  as  statutes,  but  there  is  still  powerful 
sentiment  against  formal  modification  of  the  federal  Constitution  ex- 
cept in  extreme  cases.  By  the  time  when  sufficient  sentiment  has 
been  built  up  to  justify  a  constitutional  amendment,  furthermore,  the 
change  in  sentiment  may  have  had  its  effect  upon  constitutional  in- 
terpretation so  that  formal  amendment  is  no  longer  necessary. 


CHAPTER  30 


MODERNIZING  THE   GOVERNMENT 


THE  GREAT  MASS  OF  TECHNICAL  DETAIL  involved  in  the  operation  of  the 
federal  government  is  infinite  in  its  variety  and  always  in  process  of 
change.  Only  in  a  most  limited  degree  does  it  make  up  the  story  of 
constitutional  development.  Since  the  broader  outlines  of  organiza- 
tion and  the  division  of  functions  involve  basic  issues  of  the  separa- 
tion of  powers,  however,  there  are  constitutional  implications  in  such 
questions  as  whether  financial  control  of  the  government  shall  be  in  the 
hands  of  Congress  or  the  President  or  both,  and  whether  control  oi 
personnel  shall  be  in  the  hands  of  the  President  or  of  Congress.  The 
adequacy  or  inadequacy  of  organization  and  of  administrative  tech- 
niques, furthermore,  may  determine  whether  the  constitutional  func- 
tions ot  the  government  are  to  be  performed  well  or  poorly,  or  not  at 
all.  The  limitations  of  administrative  efficiency  may  be  just  as  effec- 
tive as  the  decisions  of  the  Supreme  Court  in  marking  the  operative 
limits  of  constitutional  development. 

At  no  time  has  governmental  organization  been  completely  static. 
There  has  been  fluctuation,  however,  between  periods  of  relative  sta- 
bility and  fairly  rapid  and  important  readjustment.  A  period  of  con- 
siderable ferment,  for  example,  was  that  of  the  administration  of 
Theodore  Roosevelt,  with  both  continuation  and  reaction  in  the 
administration  of  William  Howard  Taft.x  One  of  the  serious  prob- 
lems of  that  period  was  the  fact  that  rapidly  increasing  governmental 
expenditures  were  outrunning  revenues,  so  that  the  government  was 
accumulating  a  deficit  of  several  million  dollars  each  year  and  was 
said  to  be  facing  the  threat  of  national  bankruptcy. 

THE  THEODORE  ROOSEVELT  INVESTIGATION 

In  1905,  President  Roosevelt  appointed  a  committee  to  investigate 
the  salaries  of  government  officials,  business  methods  within  the  gov- 

1See  chapters  23  and  24. 
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ernment,  and  questions  of  economical  purchase  of  supplies.  The 
committee,  commonly  known  as  the  Keep  Commission,  found  chaotic 
conditions  in  all  the  fields  which  it  investigated.  It  rectified  a  num- 
ber of  abuses  largely  through  the  publicity  given."  Politicians  re- 
sented interference  with  various  forms  ot  graft,  however,  and  Congress 
was  never  sympathetic  with  the  President's  methods  of  reform.  The 
work  of  the  committee  was  done  by  persons  regularly  employed  in 
the  government.  The  appropriation  of  twenty-five  thousand  dollars 
to  pay  salaries  and  expenses  of  specialists  and  experts,  which  was  re- 
quested by  the  President,8  seems  never  to  have  been  made. 

As  the  government  was  organized,  the  control  ot  revenues  and  ex- 
penditures was  largely  in  Congress  rather  than  in  the  Picsident.  "It 
is  a  fundamental  principle  of  constitutional  government,"  said  a  dis- 
tinguished writer  of  the  period,  "that  appropiiations  are  made  and 
that  expenditures  are  controlled  by  the  representatives  of  the 
people."  *  The  Secretary  of  the  Treasury  submitted  to  the  speaker  of 
the  House  of  Representatives  each  year  the  estimate  of  the  needs  ol 
the  government  for  the  ensuing  fiscal  year.  The  Secretary  had  no 
responsibility  for  the  figures  submitted,  however.  He  received  them 
from  the  federal  departments  and  acted  merely  as  the  transmitting 
agency.  The  departments,  knowing  that  Congress  was  likely  to  ap 
propriate  less  than  was  requested,  padded  their  estimates  in  the  hope 
that  even  after  reductions  were  made  appropriations  would  be  suf- 
ficient for  their  purposes.  Although  it  was  generally  known  that 
appropriations  were  exceeding  revenues,  no  department  assumed  a 
patriotic  responsibility  for  reducing  its  own  expenditures.  Neither 
the  Secretary  of  the  Treasury  nor  the  President  had  any  authority  to 
reduce  the  estimates.  In  gathering  information  about  appropriations 
needed,  Congress  conferred,  not  with  the  President,  but  with  the 
heads  of  departments  and  their  subordinates.  Policy  was  made,  not 
by  the  President,  but  by  Congress. 

The  situation  was  further  complicated  by  the  fact  that  neither  Con- 
gress as  a  whole,  nor  either  house,  nor  any  single  committee  in  either 
house,  was  equipped  to  deal  adequately  with  the  subject  of  finances 
as  a  whole.  When  the  government  was  first  organ i/ed,  Alexander 

•  Hemy  Beach  Ncedham,  "New  Business  Methods  in  National  Administration,"  World 
Today,  IX   (December,  1905),  1332*1339;  C.  H.  Forbes- Lindsay,  "New  Business  Standards 
at  Washington  —  Woik  of  the  Keep  Commission,"  Amencan  Review  of  Reviews,  XXXVII 
(Febniary,  1908),  190-195. 

•Senate  Doc.  No.  162,  59th  Cong.,  1st  sess. 

*  Henry  Jones  Foid,  The  Cost  of  Our  National  Government    (1910),  p.  11. 
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Hamilton,  as  Secretary  of  the  Treasury,  worked  out  co-ordinated  pro- 
grams for  revenues  and  expenditures,  presented  the  programs  to  Con- 
gress,  and  secured  intelligent  action  upon  them.  Within  a  few 
years,  however,  the  committee  system  developed,  and  the  committee 
of  ways  and  means  of  the  House  of  Representatives  stood  between 
Congress  as  a  whole  and  the  Secretary  of  the  Treasury.  The  sending 
of  estimates  to  Congress  then  became  a  purely  ministerial  function. 
For  many  years  this  single  committee  was  responsible  both  for  taxa- 
tion and  appropriations.  As  the  work  became  more  voluminous,  a 
separate  committee  on  appropriations  was  established.  Gradually,  for 
various  reasons,  appropriation  bills  for  particular  departments  were 
taken  away  from  the  committee  on  appropriations  and  allotted  to  com- 
mittees concerned  with  the  welfare  of  particular  departments.  Experi- 
ence in  the  Senate  was  similar  to  that  in  the  House.  The  result  was 
that  co-ordination  in  Congress  was  lacking  as  completely  as  in  the  ex- 
ecutive branch  of  the  government.5  Each  committee,  however  strongly 
it  might  favor  the  general  principle  that  income  must  balance  ex- 
penditure, made  little  effort  to  reduce  expenditures  of  the  agency  over 
which  it  had  jurisdiction.  The  condition  of  unbalance  was  due  in 
no  small  part  to  this  fact. 

THE  TAFT  INVESTIGATION 

While  Congress  jealously  avoided  sharing  any  of  its  prerogatives 
with  the  President,  it  was  not  averse  to  having  him  share  responsibility 
for  mismanagement.  In  an  appropriation  bill,  approved  on  March  4, 
1909,  it  provided  that  if  estimates  of  expenses  should  exceed  estimates 
of  revenues,  the  Secretary  of  the  Treasury  should  submit  a  detailed 
statement  to  the  President  so  that  he  might, 

in  giving  Congress  information  of  the  state  of  the  Union  and  in  recom- 
mending  to   their   consideration   such   measures   as   he   may   judge 

•The  following  statement  made  on  October  13,  1909,  by  James  A.  Tawney,  chairman 
of  the  House  committee  on  appropriations,  is  significant:  "One  of  the  greatest  evils  that 
today  exists  in  our  system  of  submitting  estimates  and  making  appropriations  for  public 
expenditures  is  the  divided  jurisdiction  over  appiopiiations.  This  juiisdiction  is  divided 
between  eight  committees  of  the  House.  Seven  of  these  committees  have  jurisdiction 
over  but  one  appropriation  bill,  and  that  is  the  bill  carrying  the  appropriations  for  one 
particular  executive  depaitment.  The  agricultural  committee  has  charge  of  the  agri- 
cultinal  appropriation  bill;  the  naval  committee,  of  the  naval  appropi iation  bill;  the 
committee  on  military  affairs,  of  the  army  appropriation  bill  and  Military  Academy 
appropriation  bill:  the  post  office  committee,  of  the  post  office  appropriation  bill;  the 
foreign  affairs  committee,  of  the  diplomatic  and  consular  appropi  iation  bill;  the  com- 
mittee on  Indian  affairs,  of  the  Indian  appiopriation  bill;  and  the  rivers  and  hatbors 
committee,  of  appropriations  for  rivei  and  harbor  improvements,  except  those  improve- 
ments which  are  authorized  to  be  made  under  continuing  contracts,"  Ibid.,  p.  129. 
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necessary,  advise  the  Congress  how  in  his  judgment  the  estimated  ap« 
propriations  could  with  least  injury  to  the  public  service  be  reduced 
so  as  to  bring  the  appropriations  within  the  estimated  revenues,  or, 
if  such  reduction  be  not  in  his  judgment  practicable  without  undue 
injury  to  the  public  service,  that  he  may  recommend  to  Congress  such 
loans  or  new  taxes  as  may  be  necessary  to  cover  the  deficiency.6 

The  provision  was  evidently  not  intended  to  give  additional  power 
to  the  President.  It  was  an  effort  to  shift  responsibility  without 
giving  authority.  President  Taft  welcomed  the  opportunity,  which 
was  given  by  the  statute,  to  discuss  efficiency  and  economy  in  govern- 
ment. He  applauded  the  organization  of  a  committee  on  public  ex- 
penditures in  the  Senate,  including  the  chairmen  of  the  several  com- 
mittees having  charge  of  appropriation  bills,  for  the  purpose  of  co- 
ordinating work  in  the  field.7  The  Secretary  of  the  Treasury  hailed 
developments  as  pointing  toward  the  establishment  of  a  system  under 
which  the  executive  branch  of  the  government  would  co-ordinate  and 
harmonize  requests  for  an  appropriation  in  a  budget  to  be  dealt  with 
by  Congress  in  a  scientific  manner.8 

In  1910,  President  Taft  secured  from  Congress  an  appropriation 
with  which  to  make  a  study  of  the  government  with  a  view  to  pro- 
moting efficiency  and  economy.9  The  commission  on  economy  and 
efficiency  that  was  established  made  a  series  of  reports  and  recom- 
mendations as  to  conditions  in  the  government,  though  it  had  to  make 
them  under  the  handicap  of  the  declining  popularity  of  the  adrnin 
istration  and  the  growing  hostility  of  Congress.10 

One  of  the  most  important  reports  of  the  commission  recommended 
an  arrangement  for  a  federal  budget,  to  be  submitted  to  Congress  by 
the  President.  The  budget  was  to  harmonize  requests  for  appropri- 
ations, provide  information  about  revenues  and  the  needs  of  the  gov- 
ernment, and  systematize  treatment  of  the  whole  subject  of  govern- 
ment finance."  The  recommendation  was  received  coldly  by  a  hostile 

•  35  Stat.  945,  1027. 

T  Messages  and  Papers  of  the  Presidents,  XVI,  7422-7425. 

8  Annual  Report  of  the  Secretary  of  the  Treasury,  1909,  p.  4. 

•36  Stat.  703. 

"For  a  list  of  the  reports  see  President  Taft's  special  message  of  January  8,  1913. 
(Messages  and  Papers  of  the  Presidents,  XVI,  7829-7834.)  See  also  special  message  ol 
January  17,  1911  (ibid.,  pp.  7698-7719);  message  of  March  3,  1911,  Senate  Doc.  No.  859. 
61st  Cong.,  3d  sess. 

u  "The  Need  for  a  National  Budget,"  Report  of  the  President's  Commission  on  Econ- 
omy and  Efficiency,  House  Doc.  No  854,  62d  Cong.,  2d  se«« 


738  MODERNIZING    THE    GOVERNMENT 

Congress,"  and  a  sample  budget,  prepared  for  the  fiscal  year  1914, * 
was  ignored. 

The  report  of  the  commission  on  economy  and  efficiency  was  not 
submitted  to  Congress  until  after  the  meeting  of  the  Republican 
national  convention.  The  platform  of  the  Republican  party  com- 
mended the  earnest  efforts  of  the  Republican  administration  to  secure 
economy  and  increase  efficiency  in  the  conduct  of  government  busi- 
ness, but  made  no  recommendations  as  to  fundamental  changes  in 
procedure.  The  Democratic  platlorm  denounced  the  profligate  waste 
of  money  wrung  from  the  people  by  oppressive  taxation,  but  made  no 
constructive  suggestions.  The  Progressive  party  promised  readjust- 
ment of  the  business  methods  of  the  national  government  and  a 
proper  co-ordination  of  government  agencies,  but  made  no  mention 
of  a  budget.  Since  1884,  when  he  had  written  his  Congressional 
Government,  Woodrow  Wilson,  Taft's  successor  in  the  presidency, 
had  been  a  severe  critic  of  uncoordinated  government  by  congres- 
sional committees."  Before  his  inauguration,  he  wrote  to  Senator 
Tillman  that  he  had  always  insisted  upon  the  absolute  necessity  of  a 
carefully  considered  and  wisely  planned  budget  and  that  he  expected 
to  hold  conferences  with  his  legislative  colleagues  in  Washington, 
with  a  view  to  bringing  some  budget  system  into  existence.15  He  may 
have  held  conferences  on  the  subject  as  promised;  but,  whether  be- 
cause of  other  duties  or  because  Taft  had  made  the  issue  his  own, 
President  Wilson  never  became  an  active  sponsor  of  a  definite  measure 
for  budgetary  reform. 

Although  the  adoption  of  an  executive  budget  for  the  federal  gov- 
ernment was  not  yet  in  sight,  the  work  of  the  Taft  commission  received 
a  gieat  deal  of  attention  in  the  several  states,  and  a  number  of  them 
achieved  order  in  their  own  finances  by  the  adoption  of  budget 
systems.1"  By  1916,  public  education  on  the  subject  had  spiead  far 
enough  to  compel  attention  in  party  platforms.  The  Republican 

u  Frederick  A.  Cleveland,  "Evolution  of  the  Budget  Idea  in  the  United  States,"  The 
Annals  of  thf  American  Academy,  LXII  (November,  1915),  15,  23-28. 

""Message  of  the  President  of  the  United  States  Submitting  a  Budget,"  Report  of  the 
President's  Commission  on  Economy  and  Efficiency,  Senate  Doc.  No.  1113,  62d  Cong., 
3d  sess. 

"Woodrow  Wilson,  Congressional  Government  (1885),  chapter  III- 

l*Ray  Stannard  Baker,  Woodrow  Wilson,  Life  and  Letters  (8  vols.,  1927-1939),  IV 
(1931).  212. 

'"See  "Digest  of  Budget  Legislation  in  the  Several  States,"  Senate  Doc.  No.  111.  66th 
Cong.,  1st  scss.,  and  \V.  F.  Willoughhy.  The  Movement  for  Budgetary  Reform  in  the 
St&tcs  (1018). 
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platform  of  1916  denounced  the  wasteful  appropriations  of  the  Demo- 
cratic administration,  its  shameless  raids  on  the  Treasury,  and  its 
opposition  to  the  Taft  proposals.  The  party  pledged  itself  to  the 
establishment  of  a  simple,  business-like  budget  system.  The  Pro- 
gressive party  sponsored  a  national  budget  and  the  destruction  ol 
"pork-barrel"  legislation.  The  Democratic  platform  approached  the 
subject  more  diffidently.  It  favored  a  return  by  the  House  of  Repre- 
sentatives to  the  control  of  all  appropriation  bills  by  a  single  commit- 
tee in  order  to  center  responsibility  and  eliminate  waste  and  duplica- 
tion. It  favored  this  "as  a  practical  first  step  toward  a  budget  system/*  " 

THE  WILSON  ADMINISTRATION 

The  government  gave  little  attention  to  the  subject  during  the 
course  of  the  first  World  War,  even  though  intelligent  management 
of  finance  was  more  important  than  ever  before.  In  his  message, 
delivered  on  December  4,  1917,  President  Wilson  warned  that 

it  will  be  impossible  to  deal  in  any  but  a  very  wasteful  and  extrava- 
gant fashion  with  the  enormous  appropriations  of  public  moneys 
which  must  continue  to  be  made,  if  the  war  is  to  be  properly  sustained, 
unless  the  House  will  consent  to  return  to  its  former  practice  of  initi- 
ating and  preparing  all  appropriation  bills  through  a  single  com- 
mittee, in  order  that  responsibility  may  be  centered,  expenditures 
standardized  and  made  uniform,  and  waste  and  duplication  as  much 
as  possible  avoided.18 

Although  the  reporter  noted  "applause"  after  the  statement,  the 
House  of  Representatives  made  no  immediate  reform  in  its  procedure. 
Without  a  great  deal  of  support,  Representative  Swager  Sherley, 
chairman  of  the  House  committee  on  appropriations,  had  worked 
throughout  the  Wilson  administration  for  some  degree  of  budget 
reform.  During  his  first  period  at  the  Paris  Peace  Conference,  Presi- 
dent Wilson  sent  Sherley  a  cablegram,  saying,  "I  hear  you  are  again 
endeavoring  to  work  out  a  budget  system  plan.  I  hope  that  you  will 
succeed."  w  The  proposal  which  Sherley  had  in  mind  was  introduced 
as  a  rider  to  a  deficiency  appropriation  bill.  It  provided  for  a  joint 
commission  on  financial  methods,  consisting  of  six  senators  and  six 
representatives.  The  commission  was  to  inquire  into  the  financial 
methods  of  the  government  and  recommend  such  changes  as  might 

"For  the  party  platforms  of  the  period  see  Edward  Stanwood,  A  History  of  the  Pr'fi 
iency    (2  vols.,  1928),  II,  Appendix. 
18 56  Congressional  Record  23.  "New  York  Times,  February  12,  1919. 
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be  deemed  necessary.  It  was  to  consider  the  budgetary  process  all 
the  way  from  the  preparation  of  estimates  to  the  auditing  of  disburse- 
ments.*0 

The  amendment  was  adopted  after  brief  debate  and  without  any 
penetrating  discussion  of  a  budget  system.  A  speech  by  Representa- 
tive Mann,  of  Illinois,  revealed  the  pressure  by  which  congressmen 
were  being  compelled  to  act.  "We  cannot  afford  to  have  the  country 
believe  that  Congress  is  grossly  extravagant  and  careless  in  its  appro- 
priations, unmindful  of  the  public  needs/'  he  declared,  adding  that 
by  propaganda  the  people  had  been  persuaded  to  believe  that  Con- 
gress had  a  very  loose  and  lamentable  method  of  making  up  its  appro- 
priations. It  was  necessary  to  make  an  investigation,  "first,  to  satisfy 
ourselves  and  possibly  and  probably  accomplish  good,  and,  second,  to 
satisfy  the  country  that  we  are  not  an  irresponsible  body  of  looters."  * 

The  House  passed  the  appropriation  bill  providing  for  the  com- 
mission; but  enactment  was  prevented  by  the  filibuster  against  this 
and  other  important  measures  conducted  in  the  Senate  to  compel  the 
President  to  call  a  special  session  of  the  next  Congress,"  and  the  sub- 
ject was  left  for  treatment  by  a  Republican  Congress. 

During  the  summer  of  1919,  at  the  special  session  which  President 
Wilson  had  been  forced  to  call,  the  House  of  Representatives  organ- 
ized a  select  committee  on  the  budget.  Testimony  of  members  of  the 
Taft  commission  on  economy  and  efficiency  and  of  many  other  persons 
was  heard.  Carter  Glass,  formerly  a  member  of  the  House  of  Repre< 
sentatives  and  now  Secretary  of  the  Treasury,  urged  the  adoption  of  a 
budget  system.  He  warned  Congress  that  in  view  of  the  financial 
burden  created  by  the  war  it  would  be  hazardous  to  continue  in  the 
old  way  of  transacting  the  public  business.  "I  note  that  not  a  little 
has  been  said  about  the  constitutional  prerogative  of  Congress,"  he 
said,  "but  I  know  of  no  clause  in  our  Constitution  that  will  prevent 
the  Congress  exercising  self-control."  M 

The  committee  reported  a  bill  to  provide  for  an  executive  budget, 
to  be  prepared  by  a  bureau  of  the  budget,  acting  under  the  direction 
cf  the  President  and  to  be  submitted  by  the  President  to  Congress. 
The  bill  also  provided  for  a  comptroller  general  and  an  assistant 
comptroller  general  of  the  United  States,  who  were  to  head  an  inde- 
pendent establishment  known  as  an  accounting  department  These 

"57  Congressional  Record  4608.  *  Ibid.,  p.  4618.  "See  chapter  28. 

•-Annual  Report  of  the  Secretary  of  the  Treasury,  1919,  p.  121.    The  testimony  of 
rv  Glass  before  thf  committee  is  incorporated  in  this  report,  pp.  118  126. 
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officers  were  to  be  appointed  by  the  President  by  and  with  the  advice 
and  consent  of  the  Senate,  and  were  to  serve  during  good  behavior, 
subject  to  removal  only  by  a  concurrent  resolution  of  Congress  on 
account  of  inefficiency,  neglect  of  duty,  or  malfeasance  in  office.  They 
were  to  provide  Congress  with  a  check  on  expenditures  through  con- 
trol and  audit  of  the  accounts  of  the  government.  The  bill  repre- 
sented no  departure  from  the  fundamental  political  principles  of  the 
present  government  of  the  United  States,  said  the  report. 

It  rather  seeks  to  emphasize  and  make  more  effective  those  principles. 
It  thus  makes  more  definite  the  constitutional  obligation  that  rests 
upon  the  President  "from  time  to  time  to  give  to  Congress  information 
of  the  state  of  the  Union  and  recommend  to  their  consideration  such 
measures  as  he  shall  judge  necessary  and  expedient,"  and  furnishes 
him  with  the  means  by  which  he  may  meet  this  obligation.  It  pro- 
vides for  no  restriction  on  the  part  of  Congress  to  modify  the  proposals 
of  the  President,  but  on  the  other  hand  seeks  to  have  such  proposals 
come  before  it  in  such  a  form,  so  itemized,  classified,  and  supported 
by  detailed  data  as  will  enable  it  more  effectively  to  perform  this 
function.*4 

The  bill  passed  the  House  of  Representatives  on  October  21,  1919, 
by  an  overwhelming  vote  of  285  to  S.25  In  the  meantime,  the  Senate 
had  organized  its  own  select  committee  to  deal  with  the  budget  ques* 
tion.  The  House  bill  remained  in  the  custody  of  this  committee 
until  some  months  of  the  ensuing  regular  session  had  passed,  before 
action  was  taken.  Meanwhile,  the  President,  in  his  annual  message 
of  December  2,  1919,  took  a  stand  in  support  of  the  position  of  the 
Secretary  of  the  Treasury.  During  the  preceding  summer  he  had 
said  that,  until  the  Senate  had  acted  on  the  treaty  of  peace,  there 
could  be  no  properly  studied  national  budget."  His  concern  then 
was  apparently  with  content  rather  than  with  machinery.  In  the 
annual  message  he  advocated  an  executive  budget  system  of  the  same 
general  nature  as  that  provided  for  in  the  House  bill,"  but  he  made 
no  mention  of  specific  provisions. 

On  April  13,  1920,  the  Senate  committee  reported  a  substitute 
differing  in  some  respects  from  the  bill  passed  by  the  House."  The 

*  House  Report  No.  362,  66th  Cong.,   1st  sess.,  pp.  9-10. 

"58  Congressional  Record  7297. 

*»  David  F.  Houston,  Eight  Years  with  Wilson's  Cabinet   (2  vols.,  1926),  II,  8. 

"Messages  and  Papers  of  the  Presidents,  XVIII,  8810-8811. 

"  Senate  Report  No.  524,  66th  Cong.,  2d  sess. 
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Senate  passed  the  bill  without  a  record  vote,"  the  House  and  the 
Senate  bills  were  harmonized  in  conference  committee,  and  the  re- 
sulting measure  was  sent  to  President  Wilson,  who  at  this  time  was 
seriously  ill.  Since  it  was  a  finance  measure,  the  bill  was  referred  to 
David  F.  Houston,  who  had  succeeded  Carter  Glass  as  Secretary  of  the 
Treasury.  The  officers  of  the  government  were  keenly  conscious  of 
the  charge  that  the  President  had  sought  to  extend  his  own  powers 
into  the  areas  belonging  to  other  branches  of  the  government.  The 
Secretary  of  the  Treasury  saw  in  this  bill  evidence  of  a  corresponding 
attempt  at  encroachment  by  Congress.  He  took  the  position  that  it 
violated  the  Constitution  in  denying  to  the  President  power  to  re- 
move the  comptroller  general  and  the  assistant  comptroller  general, 
and  in  providing  that  Congress  might  remove  these  officers  by  concur- 
rent resolution.  The  President  agreed,  and  asked  Houston  to  pre- 
pare a  veto  message.80 

The  veto  message"  was  an  important  document  in  the  develop- 
ment of  constitutional  interpretation  of  the  power  of  appointing  and 
removing  federal  officers.  It  had  always  been  the  accepted  construc- 
tion of  the  Constitution,  said  the  President,  that  the  power  to  appoint 
officers  "of  this  kind"  carried  with  it  as  an  incident  the  power  to 
remove.  He  was  convinced  that  Congress  was  without  constitutional 
authority  to  limit  the  appointing  power  or  the  power  of  removal.  He 
questioned,  furthermore,  the  constitutional  power  of  Congress  to  re- 
move by  concurrent  resolution  an  officer  appointed  by  the  President 
with  the  advice  and  consent  of  the  Senate.  In  view  of  Section  2  of 
Article  II  of  the  Constitution,  he  said, 

it  would  have  been  within  the  constitutional  power  of  Congress,  in 
creating  these  offices,  to  have  vested  the  power  of  appointment  in  the 
President  alone,  in  the  President  with  the  advice  and  consent  of  the 
Senate,  or  even  in  the  head  of  a  department.  Regarding  as  I  do  the 
power  of  removal  from  office  as  an  essential  incident  to  the  appoint 
ing  power,  I  cannot  escape  the  conclusion  that  the  vesting  of  this 
power  of  removal  in  the  Congress  is  unconstitutional  and  therefore  I 
am  unable  to  approve  the  bill."* 

Expressing  his  entire  sympathy  with  the  objectives  of  the  bill,  he 
added  the  hope  that  Congress  might  find  time  before  adjournment 
to  remedy  the  constitutional  defect. 

"  59  Congressional  Record  6395.         n  Houston,  op.  cit.f  II,  82-85. 

n59  Congressional  Record  8609. 

MFor  a  contemporary  discussion  of  the  opinion  see  Thomas  Reed  Powell,  "The  Pres- 
ident's Veto  of  the  Budget  Bill,"  National  Municipal  Review,  IX  (September,  1920), 
538-545. 
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The  sponsor  of  the  bill  in  the  House  of  Representatives  argued  that 
the  President  had  received  faulty  legal  advice  as  to  the  constitutional 
powers  of  Congress.  He  thought  it  very  important  that  the  two 
highest  officers  of  the  general  accounting  office  should  be  placed  upon 
a  plane  ''somewhat  comparable  to  the  position  occupied  by  federal 
judges.  The  positions  are  semi-judicial,  and  it  was  the  opinion  of  the 
committee  that  we  should  remove  them  as  far  as  possible  from  polit- 
ical considerations/'  In  the  interest  of  independence  he  thought  it 
necessary  that  the  comptroller  general  be  free  from  the  threat  of  re- 
moval by  the  President.  "You  will  recall  that  a  former  President, 
somewhat  miffed  because  a  comptroller  of  the  Treasury  had  ruled 
against  his  contention,  sent  word  to  the  comptroller  that  if  he  could 
not  change  the  opinion  of  the  comptroller  he  could  change  the 
comptroller/'  He  thought  the  office  should  be  an  arm  of  Congress 
rather  than  an  agent  of  the  Executive." 

The  margin  of  Republican  control  in  both  houses  of  Congress  was 
narrow,  and  it  proved  impossible  to  override  the  President's  veto. 
The  House  passed  a  new  measure  eliminating  the  provision  which 
the  President  found  objectionable,  but  the  Senate  failed  to  act.  The 
Republican  party  platform  of  1920  praised  the  original  enactment 
and  condemned  the  veto  of  the  President.  The  Democratic  party 
platform  condemned  the  Republican  Senate  for  adjourning  without 
passing  the  amended  measure  initiated  in  the  House  of  Representa- 
tives. 

THE  BUDGET  AND  ACCOUNTING  ACT 

New  measures  to  provide  for  a  federal  budget  system  were  intro- 
duced in  the  special  session  of  Congress  called  by  President  Harding 
to  meet  on  April  1 1,  1921.  In  his  message  to  Congress,  the  President 
remarked,  "It  will  be  a  very  great  satisfaction  to  know  of  its  early 
enactment,  so  that  it  may  be  employed  in  establishing  the  economies 
and  the  business  methods  so  essential  to  the  minimum  of  expendi- 
ture/' *  The  measure,  known  as  the  Budget  and  Accounting  Act," 
was  approved  on  June  10,  1921. 

The  statute  placed  the  Bureau  of  the  Budget  in  the  Treasury  De- 
partment, but  the  connection  with  the  President  was  direct  and  the 
relationship  with  the  Treasury  Department  only  nominal.  In  J939, 
the  bureau  was  severed  completely  from  the  department  and  made  a 

88  59  Congressional  Record  8610.          M61   Congressional  Record  170. 
»  42  Stat.  20. 
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part  of  the  Executive  Office  of  the  President.1*  As  a  result  of  the  legis- 
lation, the  estimates  of  financial  needs  made  by  government  agencies 
are  now  sent,  not  to  the  Secretary  of  the  Treasury  for  submission  to 
Congress,  but  to  the  Bureau  of  the  Budget.  The  bureau  holds  hear- 
ings on  the  several  estimates,  attempts  to  prevent  appropriations 
which  will  lead  to  the  duplication  of  functions  at  various  points  in  the 
government,  and  in  every  way  possible  seeks  to  avoid  the  waste  of 
government  funds.  In  harmony  with  the  administrative  policies  of 
the  President,  it  trims  estimates.  When  the  budget  has  been  pre- 
pared by  the  bureau,  it  is  submitted  to  the  President  for  criticisms, 
suggestions,  or  approval.  Thereafter,  it  is  sent  to  Congress  as  evi- 
dence of  the  needs  of  the  government  as  seen  by  the  President. 

This  does  not  mean  that  Congress,  in  enacting  the  Budget  and 
Accounting  Act,  has  surrendered  to  the  President  its  control  over  the 
finances  of  the  government.  It  means,  rather,  that,  in  place  of  the 
chaotic  and  inaccurate  information  which  Congress  once  received 
concerning  the  activities  of  the  government,  it  now  receives  a  scien- 
tific statement,  made  up  in  terms  of  the  policies  of  the  President. 
Having  received  the  estimates,  Congress  may  revise  them  upward  or 
downward.  It  does  change  them  with  great  freedom;  yet  the  major 
outlines  of  the  program  of  the  President  nearly  always  remain.  The 
testimony  of  administrative  officers  is  called  for  and  is  given  freely;  but 
their  responsibility  to  the  President  in  the  matter  of  budget-making 
is  kept  clear.  They  are  forbidden  to  call  for  expenditures  greater 
than  those  recommended  by  the  President.  Although  there  are  ways 
for  letting  congressmen  know  that  additional  funds  are  desired,  the 
lines  of  presidential  control  remain  intact. 

Centralization  took  place  in  Congress  as  well  as  in  the  executive 
department.  In  1920,  the  House  of  Representatives  changed  its  pro- 
cedure so  that  all  appropriation  bills  were  to  be  handled  by  a  single 
appropriations  committee  of  thirty-five  members.  Subcommittees  are 
created  within  that  committee  to  hold  hearings  on  the  several  sections 
of  the  budget.  In  1922,  the  Senate  adopted  a  similar  procedure.17 

In  spite  of  the  constitutional  argument  of  President  Wilson's  veto 
message,  the  statute  denied  to  the  President  the  power  to  remove  the 
comptroller  general  or  the  assistant  comptroller  general.  A  conces- 
sion was  granted,  in  that  removal  by  Congress  was  to  be  made,  not  by 
concurrent  resolution,  but  by  joint  resolution.  The  principal  differ- 

-4  F.  R.  2727. 

"W.  F.  Willoughhy,  The  National  Budget  System   (1927),  pp.  35-38. 
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ence  was  that  the  latter  form  required  the  approval  of  the  President 
unless  the  act  of  removal  was  passed  over  his  veto.  The  change  made 
removal  even  more  difficult  than  under  the  earlier  arrangement.  The 
statute  also  differed  from  the  earlier  bill,  in  that,  instead  of  giving 
tenure  during  good  behavior  to  the  comptroller  general  and  the 
assistant  comptroller  general,  it  provided  that  they  were  to  serve  for 
fifteen  years.  The  comptroller  general  was  made  ineligible  for  re- 
appointment. 

There  has  been  much  discussion  of  the  constitutionality  of  the 
statute  in  so  far  as  it  provided  for  the  appointment  of  the  comptroller 
general  by  the  President  with  the  advice  and  consent  of  the  Senate, 
but  denied  to  the  President  the  power  of  removal."  No  President  has 
brought  the  issue  to  the  courts,  however,  by  attempting  to  remove  the 
comptroller  general.  That  official  has  been  accused  of  unconstitu- 
tional invasion  of  the  powers  of  the  Executive,  and  the  attempt  has 
been  made  to  abolish  or  greatly  change  the  office  by  statute,  but  thus 
far  without  success."  No  one  questions  the  desirability  of  a  careful 
audit  of  government  expenditures  to  guarantee  fulfillment  of  the  con- 
stitutional injunction  that  "No  money  shall  be  drawn  from  the 
Treasury  but  in  consequence  of  appropriations  made  by  law."  *°  There 
was  little  objection  to  the  establishment  of  machinery  necessary  for 
such  an  audit  and  for  careful  and  detailed  reports  to  Congress.  In 
passing  the  Budget  and  Accounting  Act,  Congress  expected  that  these 
functions  would  be  performed,  and  that  the  comptroller  general 
would  be  of  great  assistance  in  showing  how  money  appropriated  was 
being  spent. 

In  practice,  however,  the  work  of  auditing  has  not  been  adequately 
done,  and  reports  submitted  to  Congress  have  not  been  informative. 
To  determine  what  expenditures  were  authorized,  the  comptroller 
general  made  himself  a  quasi-judicial  officer  in  financial  matters. 
Under  cover  of  interpreting  the  law,  he  decided  questions  of  policy 
which  belonged  either  in  Congress  or  in  the  Executive.  Comptroller 
General  J.  R.  McCarl,  who  was  in  office  at  the  time  when  the  admin- 
istration of  Franklin  D.  Roosevelt  began,  was  personally  hostile  to  the 
spending  policies  inaugurated  by  the  President  and  Congress.  On 
many  occasions  he  used  his  position  to  delay  or  prevent  expenditures 

*  The  President's  power  of  removal  is  discussed  elsewhere  in  this  chapter. 

89 For  discussion  of  the  comptioller  general  and  the  management  of  the  general 
accounting  office  see  Harvey  C.  Mansfield,  The  Comptroller  General:  A  Study  in  the 
Law  and  Practice  of  Financial  Administration  (1939). 

40  Constitution,  Article  I,  Section  9. 
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which  administrative  officers  believed  to  have  been  authorized  by 
Congress.  He  substituted  his  own  judgment  for  that  of  the  admin- 
istration  in  matters  upon  which  the  successful  exercise  of  administra- 
tive responsibility  depended.41  The  President,  who  was  elected  by  the 
people  to  manage  the  affairs  of  the  government,  found  himself  blocked 
at  innumerable  points  by  what  he  called  the  comptroller  general's 
"unconstitutional  assumption  of  executive  power."  *"  Yet  the  comp- 
troller general,  unlike  other  policy-making  officials  in  the  govern- 
ment, could  not  be  removed  by  the  President.  He  was  assured  of  his 
fifteen-year  term  unless  Congress  saw  fit  to  pass  au  act  removing  him. 
The  intricacies  of  particular  financial  controversies  are  so  complex 
that  such  issues  do  not  lend  themselves  well  to  congressional  action. 
The  administration,  therefore,  had  to  function  as  best  it  could,  in 
spite  of  interference  by  the  comptroller  general.  When  an  attempt 
was  made  to  secure  the  enactment  of  a  statute  to  change  the  office 
of  comptroller  general  to  that  of  auditor  general,  and  limit  the  func- 
tions of  that  official  to  auditing  and  making  reports  to  Congress,  the 
issues,  in  spite  of  extensive  debate,  were  still  not  clear  enough  to  bring 
about  enactment.  They  were  further  complicated  by  persons  hostile 
to  the  administration,  who  favored  anything  the  comptroller  general 
might  do  to  interfere  with  the  administration  program.4* 

When  the  summer  of  1936  brought  the  retirement  of  the  man  who 
had  held  the  office  of  comptroller  general  for  a  full  term  of  fifteen 
years,  President  Roosevelt  for  some  time  evaded  the  intent  of  the 
statute  by  leaving  the  office  unfilled  and  in  the  charge  of  an  acting 
comptroller  general.  The  latter  could  be  removed  from  control  of 
the  agency  at  any  time  by  the  simple  expedient  of  appointing  a  per- 
manent official.  When  the  permanent  appointment  was  finally  made, 

41  Mansfield,  op.  cit.t  pp.  1-5,  70-73.  See  also  Harvey  C.  Mansfield,  "The  Geneial 
Accounting  Office,"  in  President's  Committee  on  Administrative  Management,  Report 
of  the  Committee,  with  Studies  of  Administrative  Management  in  the  Federal  Govern- 
ment (1937),  pp.  175-177. 

"Message  of  President  to  Congress,  January  12,  1927,  in  President's  Committee  on 
Administrative  Management,  op.  cit.,  p.  iv. 

*  Harvey  C.  Mansfidd,  The  Comptroller  General  (1939),  pp.  274-288.  It  seems  clear 
that  members  of  Congress  expected  the  comptroller  general  to  exercise  functions  of 
control  as  well  as  of  audit.  See  remarks  by  Representative  Good,  chairman  of  the  House 
committee  on  appropriations,  58  Congressional  Record  7131,  and  59  Congressional 
Record  8610. 

The  President  or  his  advisers  seem,  therefore,  to  have  been  lax  in  scrutinizing  the  bill 
for  encroachments  on  the  jurisdiction  of  his  office.  As  a  matter  of  fact,  President  Wilson 
was  himself  incapable  of  giving  the  subject  proper  attention,  and  President  Harding  had 
no  doubt  formed  his  attitude  as  a  senator,  which  he  was  during  the  Wilson  administra 
Lion  rarher  rhan  as  an  executive. 
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the  new  officer  served  a  short  period  and  then  found  it  necessary  to 
resign  because  of  ill  health.  The  changes  left  conditions  in  flux  and 
prevented  the  maintenance  of  an  agency  with  the  same  powers  as  that 
which  had  operated  for  fifteen  years  under  the  control  of  one  man. 
By  various  devices  the  President  might  continue  to  keep  the  office  in 
flux.  Since  the  statute  provides  that  the  comptroller  general  shall 
not  serve  beyond  seventy  years  of  age,  a  man  approaching  that  age 
might  be  appointed  if  approval  of  the  Senate  could  be  secured.  Such 
devices,  however,  are  merely  schemes  f  getting  around  a  statute 
which  Congress  could  change  at  any  time  if  it  saw  fit  to  do  so.  Legis- 
lative change  would  be  much  better  than  executive  evasion. 

LEGISLATIVE  ATTEMPTS  AT  EXECUTIVE  REORGANIZATION 

The  question  of  reorganizing  the  government  to  save  money  and  to 
promote  efficiency  lias  come  to  the  fore  time  and  again  since  the 
studies  of  the  Taft  commission  on  economy  and  efficiency  were  made. 
Unfortunately,  every  change  that  is  proposed  threatens  the  security  or 
the  interests  of  some  group  of  employees  or  other  vested  interests. 
Complaints  flow  into  Congress,  and  political  opposition  gets  in  the 
way  of  change.  Because  of  the  war  crisis,  President  Wilson  secured 
the  enactment  of  the  Overman  Act  in  1918,  which  authorized  him  to 
shift  agencies  and  functions.  The  power  was  given,  however,  only  for 
the  period  of  the  war.44 

The  conduct  of  the  war  made  necessary  the  multiplication  of  agen- 
cies and  employees  in  Washington.  After  the  armistice,  Congress 
began  to  think  in  terms  of  a  national  debt  of  some  twenty-eight 
billions  of  dollars  which  had  to  be  liquidated.  The  reorganization 
of  government  on  a  peacetime  basis  so  as  to  reduce  government  costs 
was  one  of  the  important  tasks  ahead.  Congress,  which  was  now 
under  the  control  of  Republicans,  was  highly  jealous  of  its  own  pre- 
rogatives and  was  determined  to  keep  control  in  its  own  hands.  Dur- 
ing the  summer  of  1920,  the  Senate  passed  without  debate  a  joint 
resolution  providing  for  a  joint  committee  on  reorganization,  consist- 
ing of  three  members  of  each  house  to  be  appointed  by  the  presiding 
officers  of  the  respective  houses.48  The  committee  was  to  make  a  sur- 
vey of  the  administrative  services  of  the  government  and  make  recom- 
mendations on  reorganization.  The  House  postponed  action,  evi- 
dently fearing  that  the  committee  would  be,  in  the  language  of  one 
congressman,  "just  another  smelling  committee,  to  bring  out  a  lot  of 

44  See  chapter  27.  "59  Conyressional  Record  6794-6795. 
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bogus  facts  to  use  in  campaigns  on  the  hustings."  *  The  measure  wai 
passed,  however,  at  the  session  which  followed  the  presidential  cam- 
paign. President  Wilson  refused  to  sign  it;  but,  perhaps  because  he 
realized  that  a  veto  would  be  futile,  he  allowed  it  to  become  a  law 
without  his  signature.*7 

The  attitude  of  Congress  toward  co-operation  with  the  President 
in  reorganizing  the  government  changed  greatly  as  soon  as  Warren  G. 
Harding,  a  former  senator  and  a  member  of  the  dominant  party  in 
Congress,  became  President.  Senator  Reed  Smoot,  who  had  spon- 
sored the  joint  resolution  providing  for  the  joint  committee  on  reor- 
ganization, suggested  to  Mr.  Harding,  apparently  even  before  he  be- 
came President,  that  it  would  be  well  for  him  to  have  a  representative 
to  work  with  the  committee.  Soon  after  Congress  had  assembled  in 
the  special  session  called  by  President  Harding,  Senator  Smoot  sub- 
mitted to  him,  and  secured  his  approval  of,  a  resolution  authorizing 
the  appointment  of  a  representative  of  the  Executive  to  co-operate 
with  the  committee.48  Without  the  assistance  and  complete  co-opera- 
tion of  the  President,  said  Senator  Smoot,  and  the  co-operation  of  the 
heads  of  the  departments,  it  would  be  next  to  impossible  to  conduct 
an  adequate  investigation  and  to  get  any  legislation  through  Congress 
to  make  the  necessary  changes.  It  was  recognized,  furthermore,  that 
if  the  program  were  co-operative,  the  risk  of  a  veto  might  be  avoided. 

The  resolution  passed  the  Senate  unanimously.  Democratic  mem- 
bers of  the  House  of  Representatives  objected  to  creating  an  office 
intended  to  take  care  of  the  President's  friend,  Walter  F.  Brown,  of 
Ohio,  and  to  smooth  out  difficulties  in  Republican  politics  in  that 
state.  A  Democrat  said,  to  the  accompaniment  of  laughter  and  jeers 
from  Republicans,  that,  if  there  was  one  thing  that  he  was  afraid  of 
more  than  another,  it  was  the  domination  of  the  legislative  branch  of 
the  government  by  the  Executive.**  The  measure  passed  by  a  large 
majority.80 

Walter  F.  Brown  was  appointed  as  the  President's  representative 
and  acted  as  chairman  of  the  joint  committee  of  Congress.  Most  of 
the  work  of  investigation  was  done  by  administrative  officers  of  the 
government  under  his  direction.  Scores  of  bureau  chiefs  and  others 
in  the  executive  branch  of  the  government  collected  information  as 
to  the  organization  and  functions  of  the  several  agencies.  In  collab- 
oration with  the  President  and  the  heads  of  departments,  Brown 

"Jbid.,  p.  8437.     i741  Stat.  1083.     See  Senate  Doc.  No.  352,  66th  Cong.,  3d  less. 
4*6I   Congressional  Record  396,  431.  "Ibid..  942.  *°42  Stat.  8L 
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worked  out  a  program  of  reorganization.  He  secured  the  President's 
approval  of  the  program  and  submitted  it  to  the  joint  committee  in 
February,  1923* 

Some  of  the  changes  recommended  were  drastic,  and  the  joint  com- 
mittee wrestled  with  them  for  more  than  a  year.  It  held  extensive 
public  hearings,  which  were  concluded  in  April,  1924.  The  report 
was  piesented  the  following  June."  The  committee  recommended  the 
establishment  of  a  new  department,  to  be  known  as  the  Department 
of  Education  and  Relief.  A  number  of  subordinate  agencies,  dealing 
with  education,  pensions,  hospitals,  and  other  functions,  were  to  be 
transferred  to  the  new  department.  A  Bureau  of  Purchase  and  Sup- 
plies, to  centralize  and  co-ordinate  the  acquisition  of  supplies  by  the 
government,  was  to  be  established.  Department  solicitors,  who  were 
nominally  under  the  Attorney  General,  were  to  be  transferred  to  the 
departments  which  they  served.  The  Bureau  of  the  Budget  was  to 
be  taken  away  from  the  Treasury  Department  altogether  and  placed 
under  the  exclusive  control  of  the  President.  Large  numbers  of  other 
changes  were  to  be  made  by  transferring  agencies  trorn  one  depart- 
ment to  another,  in  attempt  to  prevent  duplication  of  function  and  to 
reduce  expenses.  The  committee  did  not  recommend  that  the  War 
and  Navy  Departments  be  merged  in  a  Department  of  Defense  as  the 
President  himself  had  recommended.1*  The  heads  of  the  two  depart- 
ments were  opposed  to  any  such  merger,  and  vested  interests  in  the 
departments  were  strong  enough  to  prevent  accomplishment  of  the 
change. 

Congress  was  about  to  adjourn  at  the  time  when  the  report  was 
made,  and  it  was  not  expected  that  the  reorganization  bill  proposed 
by  the  committee  would  be  taken  up  until  the  next  session.  The 
Republican  platform,  which  was  announced  a  week  later,  favored  re- 
organization along  the  line  of  the  plan  of  the  joint  committee  of  Con- 
gress, which,  it  said,  had  the  unqualified  support  of  President  Cool- 
idge.  The  Democratic  platform  merely  opposed  the  extension  of 
bureaucracy,  the  creation  of  unnecessary  bureaus  and  federal  agencies, 
and  the  multiplication  of  offices  and  officeholders. 

In  his  annual  message  to  Congress  the  following  December,  Presi- 
dent Coolidge  said  that  one  way  to  save  public  money  would  be  to 

81  New  York  Times,  February  16,  1923,  see  also  Harlean  James,  "Remaking  the  Fed- 
eral Administiation,"  American  Review  of  Reviews,  LXIV  (August,  1921),  171-176. 

"Senate  Doc.  No.  128,  68th  Cong.,  1st  scss.  Also  published  as  House  Report  No.  937 
and  House  Doc.  No.  356. 

68  See  The  Outlook,  CXXXIII   (February  28.  1923),  386. 


750  MODERNIZING    THE    GOVERNMENT 

pass  the  pending  bill  for  the  reorganization  of  the  various  depart 
ments.  He  called  the  legislation  vital  as  a  companion  piece  to  the 
budget  law.*4  On  January  5,  1925,  through  letters  sent  by  his  secre- 
tary to  leading  members  of  Congress,  he  again  attempted  to  secure 
action  on  the  bill.68  In  the  meantime,  however,  congressmen  had 
heard  bitter  opposition  to  each  of  large  numbers  of  proposed  changes 
from  employees  or  other  persons  who  were  adversely  affected.  It 
was  clear  that  a  great  deal  of  time  would  have  to  be  given  to  debate 
before  a  measure  could  be  worked  out  which  would  be  acceptable  to 
majorities  in  both  houses.  It  proved  impossible,  therefore,  to  secure 
action  at  the  short  session. 

PRESIDENTIAL  REORGANIZATION 

In  his  annual  message  to  Congress  in  December,  1925,  President 
Coolidge  again  urged  the  enactment  of  the  measure,8*  but  it  was  be- 
coming more  and  more  apparent  that  a  reorganization  prescribed  in 
detail  by  act  of  Congress  would  not  be  achieved.  The  alternative  was 
to  seek  from  Congress  a  grant  of  power  so  that  the  President  might 
prescribe  a  reorganization  and  put  it  into  effect.  Such  a  move  would 
involve  drastic  surrender  of  congressional  prerogatives,  but  it  would 
also  relieve  congressmen  from  innumerable  embarrassments.  On 
December  10,  it  was  announced  that  congressional  leaders  and  Secre- 
tary of  Commerce  Herbert  Hoover  had  conferred  with  the  President 
and  agreed  on  a  compromise  measure  to  create  a  board  of  five  mem- 
bers to  recommend  changes  in  the  government  service  which  were  to 
be  made  effective  by  the  President  without  further  legislation,87  Bills 
were  introduced  in  both  houses  of  Congress,"  but  neither  of  them  was 
ever  reported  out.  Some  changes  were  made  in  the  government 
which  did  not  require  congressional  action,  but  attempts  to  secure 
such  action  appeared  futile.  Bills  to  bring  about  specific  changes 
were  introduced  from  time  to  time,  such  as  those  to  create  depart- 
ments of  conservation,  education,  and  public  works,  but  none  of  them 
was  passed. 

Herbert  Hoover  entered  the  presidency  in  1929  from  the  Commerce 
Department,  where  he  had  proved  himself  an  efficient  organizer.  He 
promised  full  support  to  the  reorganization  movement.  In  his  annual 

M66  Congressional  Record  55.          "New  York  Times,  January  6,  1925. 

"67  Congressional  Record  464. 

•7  New  York  Times,  Dccemhci  11.  1925. 
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message  to  Congress  in  December,  1929,  he  recounted  the  events  of 
twenty  years  of  unavailing  struggle.  He  said: 

With  this  background  of  all  previous  experience,  I  can  see  no  hope 
for  the  development  of  a  sound  reorganization  of  the  government 
unless  Congress  be  willing  to  delegate  its  authority  over  the  problem 
(subject  to  defined  principles)  to  the  Executive,  who  should  act  upon 
approval  of  a  joint  committee  of  Congress  or  with  the  reservation  of 
power  of  revision  by  Congress  within  some  limited  period  adequate 
for  its  consideration." 

His  recommendation  bore  no  fruit,  however,  until  the  last  year  of  his 
administration,  when  the  business  depression  drove  Congress  to  seek 
some  way  of  saving  money. 

On  February  17,  1932,  President  Hoover  sent  to  Congress  a  special 
message,  saying  that  the  absolute  necessity  for  the  most  drastic  econ- 
omy made  the  problem  of  governmental  reorganization  one  of  para- 
mount importance.  He  declared  that  a  patchwork  organization  com- 
pelled inefficiency,  waste,  and  extravagance,  and  that  economy  and 
efficiency  could  come  only  through  modernization.  He  recommended 
that  Congress  provide  for  consolidation  and  grouping  of  various  exec- 
utive and  administrative  activities  in  terms  of  certain  general  prin- 
ciples. Authority  to  make  the  changes  should  be  lodged  in  the  Presi- 
dent, who  was  to  effect  them  by  executive  order,  "such  executive 
order  to  lie  before  the  Congress  for  sixty  days  during  sessions  thereof 
before  becoming  effective,  but  becoming  effective  at  the  end  of  such 
period  unless  the  Congress  shall  request  suspension  of  action."  * 

The  House  of  Representatives  organized  a  committee  on  economy, 
which  drafted  a  bill  calculated  to  save  some  two  hundred  million 
dollars  without  impairing  the  efficiency  of  the  government.  In  addi- 
tion to  providing  tor  many  specific  changes  affecting  salaries  and  per- 
sonnel, the  bill  gave  to  the  President  broad  powers  to  group,  co- 
ordinate, and  consolidate  government  agencies.  These  powers  were 
drastically  limited,  however,  by  the  provision  that  no  executive  de- 
partment or  agency  created  by  statute  could  be  abolished  by  the  Presi- 
dent, and  that  his  power  in  this  field  was  limited  to  making  recom- 
mendations to  Congress.  As  the  President  had  recommended,  the  bill 
provided  that  a  reorganization  order  could  not  become  effective  until 
it  had  been  before  Congress  for  sixty  calendar  days.  Perhaps  because 
the  House  of  Representatives  was  Democratic,  whereas  the  Senate  and 

**  72  Congressional  Record  27. 

••House  Doc,  No.  254,  72d  Cong.,  1st  »ess.,  p.  2. 


752  MODERNIZING    THE    GOVERNMENT 

the  President  were  Republican,  the  bill  provided  that  action  by  one 
house  alone  within  the  sixty-day  period  might  render  the  executive 
order  ineffective.*1 

The  bill  was  passed  with  relatively  little  discussion  of  the  constitu- 
tional question  of  delegation  of  power  to  the  President  or  the  ques- 
tion ot  permitting  one  house  of  Congress  to  nullify  an  order  of  the 
President.  The  significant  statement  was  made  in  the  House  of  Rep 
resentatives  that  Congress  could  not  delegate  to  the  President  author- 
ity to  abolish  an  executive  department  or  an  agency  created  by 
statute.  "To  do  so  would  be  to  delegate  to  the  President  authority 
to  legislate.  This  clearly  cannot  be  done  under  the  Constitution/*  ** 
The  measure  became  a  law  as  a  part  of  an  appropriation  bill  to  which 
it  had  been  attached  as  a  rider.** 

Administration  of  the  statute  proved  almost  as  difficult  as  the  task 
of  enactment  had  been.  The  President  assigned  to  the  Bureau  of  the 
Budget  the  task  of  working  out  a  large  number  of  transfers  of  agencies 
within  the  government  to  promote  efficiency  and  economy,  and  on 
December  9,  1932,  he  presented  to  Congiess  a  series  of  executive 
orders  providing  for  changes,  with  an  explanation  and  a  justification 
of  his  proposals.**  As  was  to  be  expected,  many  legislators  from  both 
political  parties  were  dissatisfied  with  the  proposed  changes.  A  new 
President  had  been  elected,  furthermore,  from  the  party  which  had 
been  out  of  power  for  some  years,  and  was  soon  to  take  office.  Demo- 
cratic congressmen  took  the  position  that  this  reorganization  had  been 
deferred  so  long  that  it  ought  to  wait  a  little  longer,  and  be  supervised 
by  the  President  who  would  be  responsible  for  the  next  administra- 
tion. It  was  rumored  that  many  Democrats  were  opposed  to  any 
changes  in  administration  which  would  curtail  the  number  of  ap- 
pointments to  be  made  when  their  party  came  into  power.  Hear- 
ings on  the  reorganization  orders  submitted  by  the  President  were 
held  by  the  committee  on  expenditures  in  the  executive  departments 
in  the  House  of  Representatives,  which  was  already  under  Democratic 
control.  From  the  hearings  and  from  other  sources  it  became  clear 
that  the  strategy  of  the  House  was  to  block  the  orders  issued  by  Presi- 
dent Hoover,  while  enacting  a  new  measure  under  what  was  at  least 
a  pretense  of  giving  the  next  President  more  power  than  President 
Hoover  had  possessed. 

tt  House  Report  No.  1126,  72d  Cong.,  1st  sess.,  p.  11. 
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At  a  press  conference  Hoover  declared  that  the  opposition  to  reor- 
ganization was  not  merely  partisan,  but  was  the  opposition  which  had 
defeated  every  effort  at  reorganization  for  twenty-five  years.  The 
proposal  to  transfer  the  task  to  his  successor  was  simply  a  device  by 
which  it  was  hoped  that  the  proposal  could  be  defeated.  Congress 
must  either  keep  its  hands  off  now  or  must  give  to  his  successor  much 
larger  powers  of  independent  action  than  had  been  given  to  any  Presi- 
dent, if  there  was  ever  to  be  reorganization  Ht  added  a  comment 
reflecting  his  own  experience  with  executive  orders  issued  subject  to 
revocation  by  a  house  of  Congress: 

And  that  authority  to  be  effective  should  be  free  of  the  limitations  in 
the  law  passed  last  year  which  gives  Congress  the  veto  power,  which 
prevents  the  abolition  of  functions,  which  prevents  the  rearrange- 
ment of  major  departments.  Otherwise  it  will,  as  is  now  being 
demonstrated  in  the  present  law,  again  be  merely  make-believe."* 

The  House  rejected  the  Hoover  executive  orders  on  January  19, 
1933,w  and  Congress,  driven  by  the  deepening  depression,  which 
threatened  the  collapse  of  the  whole  economic  system,  moved  swiftly 
to  enact  a  measure  to  empower  the  incoming  President  to  reorganize 
the  government  as  a  means  of  reducing  costs.  President  Hoover  and 
Attorney  General  Mitchell  sought  indirectly  to  keep  out  of  the  new 
measure  a  provision  authorizing  congressional  rejection  of  executive 
orders  issued  under  the  act.  In  an  official  opinion  advising  the 
President  to  veto  a  deficiency  appropriation  bill  because  certain  pro- 
visions encroached  on  the  authority  of  the  Executive,  the  Attorney 
General  referred  to  the  reorganization  statute  under  which  President 
Hoover  had  issued  his  several  orders,  only  to  have  them  nullified  by 
a  resolution  of  the  House  of  Representatives.  Said  the  Attorney 
General: 

It  must  be  assumed  that  the  functions  of  the  President  under  this 
act  were  executive  in  their  nature  or  they  could  not  have  been  con- 
stitutionally conferred  upon  him,  and  so  there  was  set  up  a  method 
by  which  one  house  of  Congress  might  disapprove  executive  action. 
No  one  would  question  the  power  of  Congress  to  provide  for  delay  in 
the  execution  of  such  an  administrative  order  or  its  power  to  with- 
draw the  authority  to  make  the  order,  provided  the  withdrawal  takes 
the  form  of  legislation.  The  attempt  to  give  to  either  house  of  Con- 
gress, by  action  which  is  not  legislation,  power  to  disapprove  admin 

York  Times,  Januaiy  4,  1033.  M  Ibid .,  January  20,  1933. 
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istrative  acts,  raises  a  grave  question  as  to  the  validity  of  the  entire 
provision  in  the  act  of  June  30,  1932,  for  executive  reorganization  of 
governmental  functions.*7 

President  Hoover  sent  a  copy  of  the  opinion  of  the  Attorney  Gen- 
eral with  his  message  vetoing  the  appropriation  bill  in  connection 
with  which  it  had  been  prepared.*8  Congress  took  the  constitutional 
argument  into  account  *  and  eliminated  the  objectionable  provision 
from  the  new  measure.  It  preserved  the  sixty-day  period  within  which 
orders  must  be  subject  to  the  consideration  of  Congress,  but  provided 
that,  in  order  to  reject  them,  it  would  be  necessary  for  Congress  to 
pass  a  joint  resolution  rather  than  a  concurrent  resolution.  A  joint 
resolution  was  subject  to  the  approval  of  the  President.  If  he  con- 
tinued to  support  his  orders,  therefore,  a  majority  of  two-thirds  in  each 
house  would  be  necessary  to  pass  over  his  veto  a  measure  rendering 
the  orders  ineffective. 

Congress  strengthened  the  new  measure  at  another  point  at  which 
the  old  one  had  been  criticized  by  President  Hoover.  It  gave  the 
President  the  power  to  abolish  agencies  and  functions  as  well  as  to 
consolidate  them,  with  the  exception  that  he  was  not  to  abolish  or 
transfer  entire  executive  departments.  The  exception,  presumably 
was  to  prevent  the  much-discussed  merger  of  the  War  and  Navy  De 
partments  and  to  curb  the  proposals  being  made  by  many  Democrat* 
that  the  entire  Commerce  Department,  which  had  been  the  subject  oi 
special  favor  during  the  administration  of  President  Hoover,  might  be 
abolished  or  merged  in  other  departments. 

Many  legislators  cringed  at  the  proposal  to  authorize  the  President 
to  alter  or  abolish  agencies  and  functions  created  by  law.  It  seemed 
to  them  clearly  to  provide  for  the  delegation  ot  legislative  power  to  the 
President,  and  such  delegation  was  assumed  to  be  unconstitutional. 
Some  refused  to  vote  for  the  measures;  but  others,  realizing  the  im- 
possibility of  securing  action  without  some  such  delegation,  sought  a 
means  to  justify  support.  Since  the  period  of  the  first  World  War, 
the  belief  had  prevailed  widely  that  legislation  not  otherwise  justified 
by  the  Constitution  might  be  upheld  if  an  emergency  making  it  neces- 
sary for  the  public  welfare  were  shown  to  exist.1*  A  provision  was 

07  37  Opinions  of  the  Attorneys  General  63-64. 
"House  Doc.  No.  529,  72d  Cong.,  2d  sess. 
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theretore  incorporated  to  the  effect  that  "The  Congress  hereby  de- 
clares that  a  serious  emergency  exists  by  reason  of  the  general  economic 
depression;  that  it  is  imperative  to  reduce  drastically  governmental 
expenditures;  and  that  sucli  reduction  may  be  accomplished  in  great 
measure  by  proceeding  immediately  under  the  provisions  of  this 
title."  n  In  harmony  with  this  theory,  the  authority  granted  to  the 
President  was  given  for  only  two  years. 

The  bill  was  made  a  part  of  one  of  the  departmental  appropriation 
bills,  and  its  enactment  was  not  completed  until  the  very  end  of  the 
session.  The  addition  of  other  provisions,  giving  to  the  President 
sweeping  powers  to  reduce  expenditures  at  will,  was  discussed  from 
time  to  time.  Speaker  Garner  of  the  House  of  Representatives  said, 
"I'm  for  going  the  limit.  The  limit  is  the  Constitution  of  the  United 
States."  7*  A  veto  by  President  Hoover  was  rumored  as  a  possibility. 
The  word  "dictatorship"  was  heard  in  the  halls  of  Congress  and 
paraded  in  newspaper  headlines.  "Will  Congress  abdicate?"  asked 
one  of  a  number  of  similar  editorials  in  the  New  York  Times.™ 

So  widespread  were  the  comments  about  the  development  of  dic- 
tatorship that  Senator  Borah  found  it  advisable  to  give  to  the  press 
a  letter  in  which  he  insisted  that  President-elect  Roosevelt  had  no 
desire  for  dictatorial  power.  "Should  Congress  undertake  to  confer 
upon  him  dictatorial  power,  I  would  hope,  I  would  expect  him  to 
Hing  it  back  in  the  chattering  teeth  of  a  pusillanimous  Congress  with 
the  reminder  that  he  was  the  President  of  the  United  States  and 
not  its  dictator."  u  There  was  no  way  by  which  Congress  could  confer 
dictatorial  powers  without  the  cowardly  betrayal  of  its  constitutional 
obligations,  the  senator  continued.  "And  beyond  Congress  is  a 
Supreme  Court  which  has  not  yet  suffered  an  attack  of  this  flabby 
Americanism."  There  were  ample  powers  available  under  the  Consti- 
tution, he  believed,  for  dealing  with  the  existing  emergency. 

Franklin  D.  Roosevelt  became  President  of  the  United  States  just 
at  the  time  when  every  bank  in  the  United  States  was  compelled  to 
close  its  doors  and  when  every  business  enterprise  was  threatened 

stitutional  Law  of  the  United  States  (3  vols.,  1929),  III,  1795;  George  W.  Wickeisham, 
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with  ruin.  Terror-stricken  people  looked  for  leadership  and  reas 
surance  which  would  give  a  sense  of  security  against  economic  dis- 
aster. Roosevelt  offered  that  leadership  and  assurance  with  a  confi- 
dence and  enthusiasm  which  seemed  to  betoken  either  unparalleled 
strength  and  wisdom  or  equally  unparalleled  incomprehension  of  the 
task  before  him.  "This  nation/1  he  said  in  his  inaugural  address,  "asks 
for  action,  and  action  now."  He  promised  action  to  the  limit  of 
national  need  and  of  constitutional  power.  "It  is  to  be  hoped,"  he 
added,  "that  the  normal  balance  of  executive  and  legislative  authority 
may  be  wholly  adequate  to  meet  the  unprecedented  task  before  us. 
But  it  may  be  that  an  unprecedented  demand  and  need  for  undelayed 
action  may  call  for  temporary  departure  from  that  normal  balance  of 
public  procedure."  He  would  seek  to  bring  about  the  speedy  adop- 
tion by  Congress  of  those  measures  needed  by  a  stricken  nation  in  the 
midst  of  a  stricken  world.  If  Congress  failed  to  act,  "I  shall  not  evade 
the  clear  course  of  duty  that  will  then  confront  me.  I  shall  ask  the 
Congress  for  the  one  remaining  instrument  to  meet  the  crisis  —  broad 
executive  power  to  wage  a  war  against  the  emergency,  as  great  as  the 
power  that  would  be  given  to  me  if  we  were  in  fact  invaded  by  a 
foreign  foe."  n 

One  after  another,  in  rapid  succession,  he  proposed  and  brought 
about  the  adoption  of  a  series  of  measures  dealing  with  banking  and 
the  currency,  economy,  the  production  and  taxation  of  light  wines 
and  beer,  agricultural  relief,  unemployment  relief,  relief  of  home- 
owners, development  of  electric  power  in  the  Tennessee  Valley,  the 
reorganization  of  railroads,  and  industrial  recovery. 

In  connection  with  a  bill  drafted  to  give  the  President  broad  powers 
to  institute  economies  in  the  government  and  with  other  measures, 
a  minority  of  the  legislators  protested  against  the  broad  delegation  of 
legislative  power,  the  surrender  to  virtual  dictatorship,7'  but  the 
majority  gave  support.  Said  one  congressman,  "As  the  wandering 
and  abject  tribes  of  Israel  in  that  remote  period  of  almost  forgotten 
centuries  called  to  Moses  to  lead  them  from  a  wilderness  of  despond- 
ency and  to  free  them  from  shackles  which  bound  them  in  ruthless 
subjection  to  tyranny,  so  today  the  American  people  call  to  President 
Franklin  D.  Roosevelt  to  lead  them  from  a  wilderness  of  unemploy- 
ment, suffering,  hunger,  and  despair  into  the  promised  land  of  steady 
employment,  contentment,  and  economic  security."  "  Said  anothei 
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"The  people  have  summoned  to  their  service  a  leader  whose  face  is 
lifted  toward  the  skies.  We  follow  that  leadership  today,  and  we 
shall  follow  that  leadership  until  we  stand  again  in  the  glorious  sun- 
light of  prosperity  and  happiness  in  this  Republic."  w  "In  Roosevelt 
1  trust/'  proclaimed  another. 

Congress  amended  the  reorganization  measure  enacted  at  the  end 
of  the  Hoover  administration  so  that  an  order  for  reorganization 
might  become  effective  within  sixty  days,  even  though  Congress  was 
not  in  session  throughout  that  entire  period.10  Executive  orders  were 
issued  providing  for  a  number  of  readjustments."  During  the  two 
years  covered  by  the  statute,  however,  the  administration  found  little 
time  for  consideration  of  economy  and  symmetry  in  government.  Its 
economic  and  social  program  resulted  in  the  forming  of  an  incredible 
mass  of  administrations,  authorities,  commissions,  committees,  corpo- 
rations, and  boards,  which  at  times  seemed  utterly  lacking  in  organ- 
ized relations  to  one  another.  The  two-year  life  of  the  reorganization 
statute  had  expired  before  the  President  was  ready  to  give  attention 
to  scientific  reorganization.  Indeed,  it  was  not  until  the  beginning  of 
his  second  administration  that  he  turned  the  spotlight  upon  it. 

THE  HUMPHREY  REMOVAL  CASE 

In  the  meantime,  during  his  first  administration,  another  important 
development  took  place.  President  Roosevelt  was  determined  to  have 
the  loyalty  and  full  support  of  every  agency  in  the  government,  in- 
cluding the  so-called  independent  regulatory  commissions.  These 
commissions  were  set  up  in  such  a  way  as  to  reduce  to  a  minimum 
political  interference  with  policies  and  personnel.  The  Federal  Trade 
Commission  Act,  for  example,  provided  for  the  removal  of  a  commis- 
sioner by  the  President  only  for  inefficiency,  neglect  of  duty,  or  mal- 
feasance in  office.  The  commission  included  one  member,  William 
E.  Humphrey,  whom  the  President  wished  to  remove.  Humphrey  was 
a  conservative  Republican,  who  had  been  appointed  by  President 
Coolidge  and  reappointed  by  President  Hoover,  and  whose  sympa- 
thies and  ideas  were  completely  out  of  line  with  the  policies  of  Presi- 
dent Roosevelt.  If  he  left  the  office,  he  would  have  to  be  replaced  by 
another  Republican,  since  the  statute  forbade  the  appointment  of 
more  than  three  members  from  the  same  political  party;  but  the  Pres- 
ident thought  that  he  could  find  another  Republican  who  would  cu 

*Ibid.,  p.  79.  "Ibid.,  p.  227.  "48  Stat.  13. 

*  United  States  Code  (1940  edition).  Title  5,  section  132. 
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operate  with  him  much  more  heartily  than  Humphrey  could  be 
expected  to  do. 

Humphrey  was  informed  indirectly  that  the  President  desired  his 
resignation.  He  wrote  to  the  President,  asking  for  a  personal  inter- 
view, saying  that  he  knew  of  nothing  discreditable  in  his  record  and 
that  a  forced  resignation  would  be  a  reflection  on  his  career  and 
would  injure  him  in  his  profession.  Roosevelt  replied  that  he  had 
no  time  for  an  interview,  and  said: 

Without  any  reflection  at  all  upon  you  personally  or  upon  the  service 
you  have  rendered  in  your  present  capacity,  I  find  it  necessary  to  ask 
for  your  resignation  as  a  member  of  the  Federal  Trade  Commission. 
I  do  this  because  I  feel  that  the  aims  and  purposes  of  the  administra- 
tion with  respect  to  the  work  of  the  commission  can  be  carried  out 
most  effectively  with  personnel  of  my  own  selection.81 

Humphrey  asked  for  time  to  consult  with  his  friends  as  to  his  future 
action.  The  President  chose  to  regard  the  letter  as  a  resignation  and 
replied,  "I  fully  appreciate  your  desire  to  have  a  little  time  to  make 
arrangements.  Therefore  I  am  accepting  your  resignation,  but  not  to 
take  effect  until  August  15."  Humphrey,  evidently  after  consultation 
with  his  friends,  replied  that  he  had  not  resigned  and  did  not  intend 
to  do  so.  Congress,  he  said,  intended  that  the  Federal  Trade  Com- 
mission should  be  an  independent,  semi-judicial,  continuing  body. 
The  very  purpose  of  the  statute,  he  thought,  was  destroyed  by  the 
power  assumed  by  the  President  to  remove  a  member  of  that  body 
because  he  wanted  to  bring  about  the  replacement  by  a  member  of  his 
own  selection.  Under  the  statute  the  President  had  no  such  power  of 
removal." 

The  President  made  another  plea:  "You  will,  I  know/'  he  said, 
"realize  that  I  do  not  feel  that  your  mind  and  my  mind  go  along 
together  on  either  the  policies  or  the  administering  of  the  Federal 
Trade  Commission,  and  frankly  I  think  it  is  best  for  the  people  of 
this  country  that  I  should  have  full  confidence/'  Humphrey  again 
rejected  the  plea,  and  subsequently  scolded  the  President  for  giving 
publicity  to  the  controversy.84 

The  President  was  faced  with  the  alternative  of  acknowledging 
defeat  or  of  removing  Humphrey  in  violation  of  the  statute.  Since 
the  time  of  President  Wilson's  veto  of  the  Budget  and  Accounting 
bill  because  of  the  removal  provision  concerning  the  comptroller 

*Ncw  York  Times,  October  8,  1933.          "Ibid.  "Ibid. 
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general,  the  constitutional  problem  of  the  power  of  the  President  to 
remove  appointees  had  received  careful  consideration  by  the  Supreme 
Court.  The  case,  Myers  v.  United  States,*5  decided  in  1926,  had  to 
do  with  President  Wilson's  removal  in  1920  of  Myers,  a  politically 
appointed  postmaster.  An  act  of  1876  made  removal  of  first,  second, 
and  third  class  postmasters  subject  to  the  consent  of  the  Senate.16  The 
act  was  one  of  a  number  of  its  kind  which  had  been  passed  during  the 
years  immediately  following  the  Civil  War.  They  had  grown  out  of 
controversies  between  Congress  and  the  President  which  achieved 
particular  prominence  during  the  presidency  of  Andrew  Johnson.  No 
additional  measures  of  this  kind  had  been  enacted  for  a  number  of 
decades,  but  this  particular  statute  was  still  in  force. 

The  decision  in  the  Myers  case  was  regarded  as  a  landmark  in  con- 
stitutional history.  The  Supreme  Court  divided  six  to  three.  The 
majority  and  minority  opinions  took  up  some  one  hundred  and  ninety 
pages  in  the  official  reports.  Chief  Justice  Taft,  for  the  majority, 
traced  in  great  detail  the  history  of  the  appointing  power  under  the 
Constitution  and  the  relations  which  had  prevailed  between  the  legis- 
lative and  executive  branches  of  the  government.  The  Court  had  no 
hesitation,  said  the  Chief  Justice,  in  holding  that  the  original  Tenure- 
of-Ottice  Act  of  1867,  "in  so  far  as  it  attempted  to  prevent  the  Presi- 
dent from  removing  executive  officers  who  had  been  appointed  by  him 
by  and  with  the  advice  and  consent  of  the  Senate,  was  invalid  and  that 
subsequent  legislation  of  the  same  effect  was  equally  so."  w  In  like 
manner,  he  found  unconstitutional  the  act  of  1876  by  which  the  un- 
restricted power  of  removal  of  first-class  postmasters  was  denied  to  the 
President. 

Although  it  was  not  necessary  to  the  decision  in  the  Myers  case,  the 
Chief  Justice  added  a  broader  statement  which  seemed  to  protect  the 
power  of  the  President  to  remove  at  will  even  such  officers  as  members 
of  the  Federal  Trade  Commission: 

Then  there  may  be  duties  of  a  quasi-judicial  character  imposed  on 
executive  officers  and  members  of  executive  tribunals  whose  decisions 
after  hearing  affect  interests  of  individuals,  the  discharge  of  which  the 
President  cannot  in  a  particular  case  properly  influence  or  control. 
But  even  in  such  a  case  he  may  consider  the  decision  after  its  rendition 
as  a  reason  for  removing  the  officer,  on  the  ground  that  the  discretion 
regularly  entrusted  to  that  officer  by  statute  has  not  been  on  the  whole 

"272  U.S.  52   (1926).  "19  Stat.  80.  "272  U.S.  176. 
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intelligently  or  wisely  exercised.     Otherwise  he  does  not  discharge  his 
own  constitutional  duty  of  seeing  that  the  laws  be  faithfully  executed. 

Evidently  believing  that  on  the  basis  of  the  Myers  decision  the  Fed- 
eral Trade  Commission  Act  would  be  held  unconstitutional  in  so  far 
as  it  prevented  the  President  from  removing  a  commissioner  except  on 
specified  grounds,  President  Roosevelt,  on  September  27,  1933,  sent 
Humphrey  the  following  note:  "Effective  as  of  this  date,  you  are 
hereby  removed  from  the  office  of  commissioner  of  the  Federal  Trade 
Commission." 

Humphrey  contested  the  removal  by  bringing  suit  for  his  salary. 
The  case  reached  the  Supreme  Court  and  was  decided  on  May  27, 
1955,"°  the  date  of  the  decision  which  undermined  the  National  In- 
dustrial Recovery  Act.*1  Both  decisions  reflected  a  hostility  toward  the 
aims  and  methods  of  the  New  Deal  which  was  growing  in  certain 
sections  of  the  public  and  had  always  been  felt  by  certain  members  of 
the  Supreme  Court.  The  Humphrey  decision  was  unanimous.  Justice 
Sutherland,  speaking  for  eight  of  the  nine  members  of  the  Court, 
found  that  the  Federal  Trade  Commission  acted  in  part  quasi-legis- 
latively  and  in  part  quasi-judicially,  and  could  not  in  any  proper 
sense  be  characterized  as  an  arm  or  an  eye  of  the  Executive.  The 
coercive  influence  of  removal  by  the  President  would  threaten  the  in- 
dependence of  the  commission,  which  was  not  only  wholly  discon- 
nected from  the  executive  department,  but  was  created  by  Congress 
as  a  means  of  carrying  into  operation  legislative  and  judicial  powers 
and  as  an  agency  of  the  legislative  and  judicial  departments.  The 
principle  stressed  in  the  Myers  decision  was  limited  to  purely  exec- 
utive officers. 

The  Humphrey  decision,  therefore,  denied  to  the  President  the 
power  to  remove  members  of  the  independent  regulatory  commissions 
and,  perhaps,  other  undefined  officers  in  agencies  not  wholly  executive 

**Ibid.t  p.  135.  For  discussion  of  the  Myers  case  see  James  Hart,  Tenure  of  Office 
Under  the  Constitution  (1930);  Edward  S.  Coiwin,  "Tenure  of  Office  and  the  Removal 
Power  Under  the  Constitution,"  Columbia  Law  Review,  XXVII  (April,  1927,  353;  also 
published  as  "The  President's  Removal  Power  Under  the  Constitution,"  in  Selected 
Essays  on  Constitutional  Law  (1938),  IV,  M67.  Howard  Lee  McBain,  "Consequences  of 
the  President's  Unlimited  Power  of  Removal,"  Political  Science  Quarterly,  XLI  (Decem- 
ber, 1926),  596;  Albert  Langeluttig,  "The  Rearing  of  Myers  v  United  States  upon  the 
Independence  of  Federal  Administrative  Tribunals  — a  Criticism,"  American  Political 
Science  Review,  XXIV  (February,  1930},  59;  Geoige  B.  Galloway,  "Consequences  of  the 
Myers  Decision,"  American  Law  Reviewt  LX1  (July-August,  1927),  481. 

*New  York  Times,  October  8,  1933. 

»  Humphrey's  Executor  v.  United  States,  295  U.S.  602  (1935). 

*  A.  L.  A.  Schechter  Poultry  Corporation  v.  United  States,  295  U.S.  495  (193fri. 
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in  character."  The  decision  constituted,  or  threatened  to  constitute, 
a  definite  obstruction  to  presidential  control  in  a  government  that  haa 
become  a  complicated  amalgam  of  agencies  of  many  kinds.  There 
were  probably  both  coincidence  and  design  in  the  fact  that  within 
two  years  after  the  decision  in  the  Humphrey  case  the  President  made 
a  series  of  attempts  at  governmental  change,  calculated  to  bring  the 
Supreme  Court  more  nearly  under  his  control  and  to  reorganize  the 
regulatory  commissions  so  that  many  of  their  functions  would  be 
shifted  to  the  executive  establishment. 

THE  ROOSEVELT  REORGANIZATION   PROGRAM 

The  tentative  plan  to  reorganize  the  independent  regulatory  com- 
missions was  part  of  a  much  broader  plan  to  bring  order,  not  merely 
among  the  older  administrative  agencies  of  the  government,  but  also 
in  the  chaotic  assemblage  of  New-Deal  organizations.  A  committee 
with  the  title  of  "The  President's  Committee  on  Administrative  Man- 
agement" was  created  by  the  President  in  March,  1936,  to  make  a 
study  of  administrative  management  in  the  federal  government  and 
submit  recommendations  to  the  President.  In  January,  1937,  the 
President  sent  the  report  of  the  committee  to  Congress  with  his  ap- 
proval. The  report  called  for  the  expansion  of  the  White  House 
staff;  improvements  in  connection  with  the  federal  budget,  includ- 
ing transfer  of  the  Bureau  of  the  Budget  to  the  Executive  Office  of  the 
President;  extension  of  the  merit  system  upward,  outward,  and  down- 
ward, and  the  replacement  of  the  Civil  Service  Commission  by  a  re- 
sponsible administrator;  the  overhauling  of  the  one  hundred  inde- 
pendent agencies,  administrations,  authorities,  boards,  and  commis- 
sions to  place  them  within  one  or  the  other  of  twelve  major  executive 
departments,  including  two  new  departments  of  social  welfare  and 
public  works;  and  the  reorganization  of  functions  connected  with  the 
comptroller  general  so  that  control  would  be  restored  to  the  Execu- 
tive, and  Congress  would  be  provided  with  a  genuine,  independent 
post-audit  of  all  fiscal  transactions  of  the  government." 

••  For  discussion  of  the  Humphrey  case  see  William  J.  Donovan  and  Ralstone  R.  Irvine, 
"The  President's  Power  to  Remove  Mcmbeis  of  Administrative  Agencies/'  Cornell  Law 
Quarterly,  XXI  (February,  1936),  215-248;  "Removal  of  Federal  Administrative  Officers," 
Illinois  Law  Review,  XXX  (April,  1936),  1037-1055;  "Constitutionality  of  Limitation 
by  Congress  of  President's  Right  to  Remove  Officers  Appointed  with  the  Consent  of  the 
Senate/'  Columbia  Law  Review,  XXXV  (June,  1935),  936-938;  "Congressional  Limitation 
upon  the  President's  Power  of  Removal,"  Harvard  Law  Review,  XULX  (December,  1935), 
330-333. 

wSee  President's  Committee  on  Administrative  Management,  Report  of  the  Com- 
mittee  with  Studies  of  Administrative  Management  in  the  Federal  Government  (1937). 
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Hearings  were  held  before  a  joint  committee  of  Congress  from 
February  to  April,  1937,  and  before  a  Senate  committee  on  govern- 
ment organization  the  following  August.  The  first  half  of  1937  wit- 
nessed also  the  struggle  to  enlarge  or  change  the  membership  of  the 
Supreme  Court  to  put  an  end  to  judicial  nullification  of  New-Deal 
measures.  That  controversy  brought  charges  of  attempted  dictator- 
ship, and  the  suspicion  created  was  carried  over  to  the  subject  of  re- 
organization. The  independent  regulatory  commissions,  particularly 
the  Interstate  Commerce  Commission,  had  achieved  in  the  minds  of 
the  people  prestige  comparable  to  that  of  the  Supreme  Court.  In 
spite  ol  the  probable  desires  of  the  President,  no  bill  seriously  con- 
sidered in  Congress  attempted  to  cariy  out  the  recommendations  of 
the  President's  committee  as  they  affected  the  independent  regu- 
latory commissions.  Yet  critics  of  the  bills  that  were  proposed  con- 
tinued for  many  months  to  talk  as  if  the  independence  of  the  regu- 
latory commissions  was  in  danger. 

In  the  hearings  and  on  the  floors  of  Congress,  furthermore,  the  at- 
tempt to  relieve  the  administration  of  the  shackles  that  the  comp- 
troller general  had  fastened  upon  it  and  to  establish  the  office  of 
auditor  general  to  provide  for  Congress  a  thorough  post-audit  of  gov- 
ernment expenditures  was  denounced  as  an  effort  to  facilitate  the  rash 
spending  of  government  funds.  Similarly,  the  attempt  to  invigorate 
the  supervision  of  government  personnel  by  replacing  the  bipartisan 
Civil  Service  Commission  with  a  single  administrator  was  denounced 
as  the  device  of  a  politically  minded  President  to  substitute  a  spoils 
system  for  a  merit  system.  The  proposal  that  executive  orders  of  the 
President  should  become  effective  within  sixty  days  unless  the  Con- 
gress nullified  them  by  a  joint  resolution,  which  was  subject  to  the 
disapproval  of  the  President,  was  denounced  by  those  who  favored 
congressional  action  by  concurrent  resolution,  even  though  in  1933 
the  latter  device  had  been  abandoned  because  of  the  belief  that  it 
was  unconstitutional.  It  was  on  these  three  points  —  the  action  on 
the  comptroller  general,  the  action  on  the  Civil  Service  Commission, 
and  the  mode  of  defeating  orders  of  the  President  —  that  most  of  the 
controversy  over  the  reorganization  proposal  took  place. 

The  reorganization  bills  introduced  during  1937  went  through 
many  changes.  The  House  of  Representatives  attempted  to  deal 
with  separate  segments  of  the  subject  by  passing  separate  bills.  The 
Senate  insisted  on  incorporating  all  provisions  in  a  single  bill,  but 
allowed  the  regular  session  to  come  to  an  end  before  taking  final 
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action  on  the  bill.  At  a  special  session  of  Congress  which  met  in 
November,  the  President  renewed  his  recommendation.  He  was  so 
bold  as  to  reject  one  of  the  principal  arguments  for  reorganization 
made  in  earlier  years  —  the  argument  of  economy.  The  experience  of 
states  and  municipalities,  he  said,  demonstrated  definitely  that  reor- 
ganization of  government  along  the  lines  ol  modern  business  admin- 
istrative  practice  could  increase  efficiency,  but  it  had  not  proved  a 
method  of  making  major  savings  in  the  cost  of  government.  Larg< 
savings  could  be  made  only  by  cutting  down  or  eliminating  govern 
ment  functions.94 

Former  President  Hoover  delivered  a  blast  against  the  plan  for  re- 
organization. "It  proposes  to  abolish  the  Civil  Service  Commission/' 
he  said,  "which  has  for  fifty  years  given  fine  service  and  held  high 
standards  of  training  and  ireedom  from  politics  in  public  service. 
The  new  plan  proposes  to  substitute  one-man  control.  No  matter 
what  the  words  of  that  bill  may  purport  to  mean,  it  is  clear  that  the 
plan  is  to  destroy  the  progress  we  have  made  and  substitute  personal 
political  control."96  He  did  not  allude  to  the  fact  that  as  President 
lie  had  recommended  the  substitution  of  a  personnel  administrator 
for  the  chairman  of  the  Civil  Service  Commission.06 

The  special  session  came  to  an  end  without  important  action.  At 
the  regular  session,  beginning  in  January,  1938,  the  President  renewed 
his  recommendation.*7  A  new  Senate  measure  was  drafted  to  allay 
concern  about  dictatorship,  but  without  fundamental  modification  of 
the  plans  of  the  administration.  Voluminous,  repetitive,  confused, 
and  confusing  debates  took  place,  with  continued  charges  that  the 
bill  was  a  step  toward  dictatorship.  Senator  Wheeler  introduced  an 
amendment  which  would  have  thrown  back  upon  Congress  full  re- 
sponsibility for  the  details  of  any  reorganization  adopted.  It  pro- 
vided, not  for  a  congressional  veto  of  an  executive  order  of  the  Presi- 
dent, but  for  the  enactment  of  a  joint  resolution,  positively  adopting 
any  plan  worked  out  before  it  could  become  effective.  The  senator 
had  no  faith  in  reorganization  plotted  in  the  executive  branch  of  the 
government.  The  President  would  not  have  time  for  such  a  task.  As 
to  who  would  do  the  work,  he  was  of  the  opinion  that  "some  professo? 
or  some  clerk  in  the  department  is  going  to  do  it."  *  The  amendment 
led  again  to  a  discussion  of  congressional  rejection  of  executive  orders 

94  82  Congressional  Record  1.        *New  York  Times,  November  13,  1937. 
99  75  Congressional  Record  4109-4110.          "83  Congressional  Record  9. 
mlbid.,  p.  3018. 
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by  concurrent  resolution  and  the  possible  violation  of  the  Constitu- 
tion involved  in  such  a  procedure.  The  amendment  was  defeated 
and,  after  running  the  gantlet  of  innumerable  attacks,  the  bill  passed 
the  Senate.  It  provided,  in  effect,  that  executive  orders  for  reorgan- 
isation should  become  operative  within  sixty  days  unless  rejected  by 
joint  resolution,  which,  of  course,  was  subject  to  presidential  veto. 

Genuine  fears  as  to  the  evils  which  might  result  from  the  enactment 
of  the  reorganization  bill  had  combined  with  deliberate  misinterpre- 
tation by  the  enemies  of  the  President,  to  create  a  wave  of  popular 
hysteria  in  opposition  to  the  measure.  The  opposition  was  reflected 
in  a  tremendous  outpouring  of  telegrams,  addressed  to  members  of 
the  Senate.  The  margin  of  victory  was  narrow,  the  vote  in  the 
Senate  being  49  to  42.  Roosevelt,  jubilant  over  his  victory,  made 
the  undiplomatic  statement  that  "it  proves  that  the  Senate  cannot  be 
purchased  by  organized  telegrams  based  on  direct  misrepresenta- 
tion." w  The  implication  was  clear  that  some  of  the  senators  who  had 
voted  against  the  measure  had  been  "purchased."  The  statement 
was  hotly  denounced  in  the  Senate  and  added  to  hostile  feelings  on 
the  issue. 

The  President's  statement  was  followed  two  days  later  by  one  of 
the  oddest  documents  in  the  history  of  presidential  diplomacy.  In 
the  form  of  a  letter,  addressed  to  a  friend  whose  name  was  deleted,  he 
gave  to  the  press,  at  one-forty-five  in  the  morning,  a  refutation  of  the 
charges  that  he  was  seeking  to  make  himself  a  dictator.  He  had 
neither  the  inclination  nor  the  qualifications  which  would  make  him 
a  successful  dictator,  he  said.  It  was  the  first  time  that  any  American 
President  had  found  it  necessary  formally  to  repel  the  charge.180  As 
to  reorganization  of  the  government,  he  said,  attempts  made  by  Con- 
gress had  failed  many  times,  and  it  was  agreed  that  detailed  reorgan- 
ization by  Congress  was  a  practical  impossibility.  It  was  necessary, 
therefore,  that  the  task  be  done  by  executive  order.  The  opposition 
had  been  deliberately  created;  it  had  "planted  bogies  under  every 
bed."  He  was  opposed  to  having  executive  orders  blocked  by  con- 
current resolution,  first,  because  of  the  constitutional  question  in- 
volved in  the  passage  of  a  concurrent  resolution,  which  was  only  an 
expression  of  congressional  sentiment,  and,  second,  because  on  rare 
occasions  he  felt  that  the  President  ought  to  be  in  position  to  veto  a 
congressional  act  of  rejection.  He  gave  assurance  that,  if  a  joint  reso- 
lution were  passed  by  Congress  disapproving  an  order,  he  would  in 

York  Times,  March  30,  1938.  i00Ibid.t  April  1,  1938. 
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the  overwhelming  majority  of  cases  go  along  with  carefully  considered 
congressional  action.101 

The  statement  apparently  made  no  friends  for  the  reorganization 
bill.  It  succeeded  chiefly  in  producing  speculation  as  to  why  the 
President  had  found  it  necessary  to  announce  to  the  country,  in  the 
middle  of  the  night,  that  he  had  no  aspirations  toward  dictatorship. 
The  administration  was  at  first  hopeful  of  securing  adoption  of  the 
Senate  bill  in  the  House  of  Representatives,  wheir  part  of  the  reor- 
ganization provisions  had  already  been  adopted  in  separate  bills,  but 
the  hope  speedily  declined.  An  amendment  providing  for  the  rejec 
tion  of  executive  orders  by  concurrent  resolution  was  accepted  by  way 
of  compromise.  Other  amendments  weakened  the  bill  at  point  after 
point,  but  still  a  majority  to  enact  it  could  not  be  secured.  In  April, 
1938,  the  emasculated  bill  was  killed  by  being  sent  back  to  commit- 
tee. The  President,  whose  plan  to  reform  the  Supreme  Court  had 
met  a  similar  fate,  had  undergone  his  second  major  defeat.  Although 
the  bill  had  been  whittled  down  to  the  point  where  it  was  relatively 
innocuous,  many  people  still  regarded  it  as  an  embodim  -nt  of  evil 
It  was  reported  that  shares  in  the  stock  market  rose  from  two  to  six 
points  on  the  announcement  of  the  defeat  of  the  bill.101 

New  reorganization  bills  were  introduced  at  the  session  of  Con- 
gress which  met  in  January,  1939.  Their  range  was  more  limited 
than  that  of  some  of  the  earlier  measures  proposed;  but,  even  so,  many 
of  the  old  battles  were  fought  over  again.  A  measure  was  finally 
enacted.101  Under  the  act  the  President  was  forbidden  completely  to 
abolish  any  department,  or  to  transfer  all  the  functions  of  any  depart- 
ment, or  to  change  the  name  of  any  department,  or  to  create  any  new 
department.  A  long  list  of  agencies  was  not  to  be  touched. 

The  act  provided  that  reorgani/ations  specified  in  plans  worked 
out  by  the  President  should  take  effect  in  accordance  with  the  plan 
"upon  the  expiration  of  sixty  calendar  days  after  the  date  on  which 
the  plan  is  transmitted  to  the  Congress,  but  only  if  during  such  sixty- 
day  period  there  has  not  been  passed  by  the  two  houses  a  concurrent 
resolution  stating  in  substance  that  the  Congress  does  not  favor  the 
reorganization  plan."  In  effect,  this  provision  of  the  act  differed  very 
little  from  earlier  provisions  for  congressional  rejection  of  executive 
orders  of  the  President  by  concurrent  resolution.  The  language  was 
modified,  however,  to  meet  criticisms  on  constitutional  grounds.  The 
President  was  to  submit,  not  "executive  orders"  directing  reorganiza- 

mtbid.  "*lbid.,  April  10,  1938.  "•SS  Stat.  561. 
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tion,  but  "plans"  for  reorganization,  which,  pursuant  to  the  statute, 
were  to  become  law  in  the  eventuality  that  a  concurrent  resolution 
rejecting  them  was  not  passed.  The  validity  of  legislation  that  would 
become  effective  only  upon  specified  contingencies  was  clearly  recog- 
nized. Said  the  House  committee  which  considered  the  reorganiza- 
tion bill,  "The  failure  of  Congress  to  pass  such  a  concurrent  resolu- 
tion is  the  contingency  upon  which  the  reorganizations  take  effect. 
Their  taking  effect  is  not  because  the  President  orders  them.  That 
the  taking  effect  of  action  legislative  in  character  may  be  made  de- 
pendent upon  conditions  or  contingencies  is  well  recognized."  Citing 
a  recent  decision  of  the  Supreme  Court  upholding  an  act  of  Congress 
authorizing  the  Secretary  of  Agriculture  to  exercise  certain  powers  in 
the  event  that  certain  action  was  taken  by  a  referendum  of  farmers,104 
the  committee  said,  "It  seems  difficult  to  believe  that  the  effectiveness 
of  action  legislative  in  character  may  be  conditioned  upon  a  vote  of 
farmers,  but  may  not  be  conditioned  on  a  vote  of  the  two  legislative 
bodies  of  the  Congress."  I0i 

Within  a  few  weeks  after  the  statute  was  enacted,  the  President  sub- 
mitted two  plans  making  extensive  changes  in  the  organization  of  the 
government.  There  was  not  sufficient  opposition  to  raise  any  serious 
questions  of  rejection  by  Congress.  Instead,  Congress  with  the  ap- 
proval of  the  President  passed  an  act  making  both  plans  effective  on 
the  same  day,  July  1,  1939.w- 

Three  other  reorganization  plans,  making  changes  on  a  lesser  scale, 
were  submitted  by  the  President  during  the  first  half  of  1940.  Only 
one  item,  the  shifting  of  the  Civil  Aeronautic  Authority  from  its  posi- 
tion as  an  independent  agency  to  a  position  in  the  Department  of 
Commerce,  caused  serious  controversy.  The  House  of  Representa- 
tives passed  a  resolution  to  reject  the  shift,107  but  the  resolution  failed 
to  pass  in  the  Senate.108 

Nothing  was  done  under  the  Reorganization  Act  to  justify  the  fears 
expressed  in  connection  with  the  earlier  and  broader  proposed 
measures.  The  steps  taken  did  little,  if  anything,  to  reduce  govern- 
ment expenditures;  but,  although  the  statute  paid  lip-service  to  econ- 
omy, very  little  in  the  way  of  economy  was  expected  to  result  from  it. 

•"Currin  v.  Wallace,  506  U.S.  1    (1939). 
m  House  Report  No.  120,  76th  Cong.,  1st  sess.,  p.  6. 

W53  Stat.  813,     For  the  text  of  the  orders  see  United  States  Code    (1940  edition) 
Title  5,  section  133t. 
*"New  York  Times,  May  9,  1940.  *»  Ibid.,  May  15,  1910. 
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Viewed  in  terms  ot  charts  of  organization,  the  structure  of  the  govern- 
ment was  simplified  by  the  steps  taken.  On  a  closer  view,  the  ob- 
server has  reason  to  doubt  whether  the  position  of  many  of  the  agen- 
cies merged  or  shifted  was  actually  much  changed. 

The  situation  is  confused  by  the  fact  that  an  organization  within 
another  organization  may  have  a  well-articulated  relation  to  the 
whole  or  it  may  be  virtually  independent.  The  unscientific  nomen- 
clature of  government  adds  to  the  confusion.  For  example,  there  are 
bureaus  in  divisions  and  divisions  in  bureaus.  There  are  services 
which  cannot  easily  be  distinguished  from  bureaus  and  divisions. 
There  are  organizations  called  administrations,  which  use  the  same 
terminology  for  their  subdivisions.  There  are  government  corpora- 
tions in  departments,  in  administrations,  in  agencies,  and  in,  or  closely 
related  to,  other  corporations  and  commissions.  Because  of  the  tre- 
mendous expansion  of  the  government  establishment  which  took 
place  after  March  4,  1933,  the  chaos  is  greater  than  in  earlier  years  in 
spite  of  such  reorganization  as  has  taken  place.  If  it  is  possible  to 
reorganize  the  government  to  enable  it  to  function  smoothly  and 
without  duplication,  no  attempt  at  such  a  wholesale  readjustment  has 
yet  been  made,  if  indeed  it  has  ever  been  considered.109 

In  time  of  peace  a  solution,  arrived  at  through  reduction  of  the  size 
of  the  governmental  establishment,  with  resulting  curtailment  ot 
functions,  might  be  possible  —  as  witness  the  curtailment  which  fol- 
lowed the  first  World  War  —  but  it  would  be  a  difficult  task  and  its 
achievement  would  require  years  of  effort.  Such  action  is  most  im- 
probable, and  has  been  postponed,  at  any  rate,  by  the  outbreak  of  a 
new  world  war.  The  materials  of  this  chapter  illustrate  the  anguish 
with  which  Congress  permits  even  a  limited  amount  of  reorganization 
resulting  in  even  a  little  reduction  ol  staff.  A  member  of  the  Senate 
has  rightly  said,  "The  nearest  earthly  approach  to  immortality  is  a 
bureau  of  the  federal  government."  uo  Experience  proves  that,  if 
changes  of  any  dimension  and  importance  at  all  are  to  be  made,  they 
must  be  made  by  the  President,  and  that,  whatever  the  wisdom  of  the 
arrangement,  Congress  will  keep  a  close  chec  k  on  any  action  that  may 
be  taken. 

The  dominant  trend  of  governmental  change  includes,  not  merely 
growth  in  the  size,  cost,  and  multiplicity  of  functions  of  the  federal 

10*For  a  study  of  departmental  organization  see  Schuyler  Wallace,  Federal  Depart 
mcntalization    (1941). 
uo  Senator  James  F.  Byrnes,  ot  North  Carolina,  76  Congressional  Record  3538. 
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government,  but  also  enhancement  of  the  power  of  the  President  and 
the  executive  establishment  as  the  policy-making  branch  of  the  gov- 
ernment. The  accumulation  of  new  functions  and  of  new  agencies 
to  perform  them  results  in  further  development  or  modification  of 
policy  in  the  process  of  administration.  Administration  affects  public 
welfare  at  so  many  points  that  centralization  of  policy-making  in  the 
hands  of  thf  Executive  seems  more  and  more  to  be  inevitable.  The 
trend  adds  to  the  dangers  of  bureaucracy  and  the  drift  toward  arbi- 
trary rule,  in  that  policy-making  involves  access  to  the  spending  power. 
Disappearance  of  the  tradition  against  more  than  two  terms  for  the 
President  is  an  unfortunate  but  perhaps  inevitable  accompaniment  of 
current  trends.  As  to  the  machinery  of  administration,  confusion  in 
the  ranks  of  government  since  19^3  lias  made  it  increasingly  apparent 
that  new  techniques  oi  co-ordination  must  be  worked  out  if  govern- 
ment is  to  perform  the  functions  it  has  now  assumed  or  is  likely  to 
undertake.111  Chaos  of  administration  upon  entry  into  the  second 
World  War  emphasized  the  point.  Virtual  re-enactment  of  the  Over- 
man Act  of  the  first  World  War  gave  the  President  the  necessary 
powers  of  reorganization,  but  it  did  not  point  the  way  to  a  complete 
solution. 

111  Many  studies  of  the  struggle  for  efficiency  have  been  made.  See,  for  example 
Mary  T.  Reynolds,  Interdepartmental  Committees  in  the  National  Administration 
(1939),  and  Arthur  Maunahon  et  al.,  The  Administration  of  Federal  Woik  Relief  (1911), 
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THE  SUPREME  COURT,  FROM  THE  FIRST 
WORLD  WAR  TO  THE  NEW  DEAL 


A  CENTURY  AGO  the  Supreme  Court  decided  in  a  single  decade  only  a 
few  cases  of  general  importance.  By  contrast,  in  the  period  between 
the  first  World  War  and  the  beginning  of  the  so-called  New  Deal,  in 
1933,  the  number  was  so  great  and  the  subjects  so  diverse  as  to  render 
all  but  impossible  a  treatment  at  once  concise  and  comprehensive.  As 
always,  certain  cases  are  to  be  understood  only  in  terms  of  their  par- 
ticular settings  in  law  and  fact.  The  descriptions  of  those  settings, 
however,  tend  to  get  in  the  way  of  the  unified  treatment  of  groups  of 
cases  assumed  to  belong  together  under  classifications  such  as  police 
power,  interstate  commerce,  powers  of  the  President,  and  due  process 
of  law.  To  add  to  the  difficulty  of  portrayal,  the  membership  of  the 
Supreme  Court  at  a  particular  time  may  be  extremely  important  in 
determining  the  way  in  which  a  particular  issue  will  be  decided.  Yet 
a  classification  of  the  work  of  the  Court  in  terms  of  membership  alone 
would  leave  unexplained  many  decisions  of  constitutional  significance. 
By  way  of  compromise,  various  modes  of  presentation  are  used  in 
the  following  pages.  The  first  section  of  the  first  of  the  three  chap- 
ters on  the  subject  deals  predominantly  with  personnel  rather  than 
with  cases  or  groups  of  cases.  It  deals  generally  with  conflicts  oi  phil- 
osophy which  will  be  illustrated  in  detail  when,  in  later  sections,  par- 
ticular cases  are  examined.  It  portrays  struggles  over  judicial  appoint- 
ments which  developed  in  part  from  the  consideration  of  social 
attitudes.  It  deals  also  with  the  successful  efforts  of  Chief  Justice 
Taft  to  have  the  jurisdiction  of  the  Court  narrowed,  with  the  object 
of  enabling  it  to  concentrate  on  important  issues  and  keep  up  with  its 
work.  The  later  sections  of  this  chapter,  and  the  two  ensuing  chap- 
ters, deal  with  groupings  of  judicial  decisions  which  are  more  or  less 
closely  related  to  each  other.  From  varied  approaches  to  the  subject 
an  attempt  is  made  to  give  a  revealing  picture  of  the  important  work 
of  the  most  powerful  court  in  the  world  during  the  period  mentioned. 
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SUPREME   COURT   PERSONNEL 

Only  three  justices  who  were  members  of  the  Supreme  Court  at  the 
beginning  of  the  Harding  administration  in  11)21  were  still  in  office 
at  the  beginning  of  the  Roosevelt  administration  in  1933.  They  were 
Willis  Van  Devariter,  appointed  by  Taft  in  1910,  James  C.  McRey- 
nolds,  appointed  by  Wilson  in  1914,  and  Louis  I).  Brandeis,  ap- 
pointed by  Wilson  in  1916.  A  number  of  changes  were  imminent 
at  the  beginning  of  the  Harding  administration.  The  Chief  Justice, 
Edward  D.  White,  had  been  a  member  of  the  Court  since  his  appoint- 
ment by  Cleveland  in  1894  to  be  an  associate  justice.  He  had  been 
Chief  Justice  since  his  elevation  to  that  office  by  Taft  in  1910.  White 
was  a  Democrat,  but  he  was  a  warm  admirer  of  Tait,  to  whom,  doubt- 
less, he  felt  grateful  for  his  elevation.  He  seems  to  have  promised,  or 
at  least  intimated  to  Taft,  that  he  would  hold  the  oflice  of  Chic* 
Justice  until  a  Republican  President  had  been  chosen  by  whom  Taft 
might  be  appointed  to  the  chief  justiceship.1  Joseph  McKenna,  who 
had  been  appointed  by  McKinley  to  succeed  Stephen  J.  Field  in  1898, 
had  completed  his  best  years  of  service  by  1921,  and  was  expected  soon 
to  retire.  Oliver  Wendell  Holmes,  appointed  by  Roosevelt  in  1902, 
was  still  vigorous,  but  the  retirement  of  William  R.  Day,  appointed 
by  Roosevelt  in  1903,  was  expected  soon.  Mali  Ion  Pitney,  although 
he  had  been  a  member  of  the  Court  only  since  1912,  was  also  near  the 
end  of  his  period  of  service.  A  survey  of  the  Court,  therefore,  indi- 
cated that  if  President  Harding  were  to  serve  two  terms  in  office,  he 
might  be  able  almost  completely  to  remake  the  Court. 

To  Taft's  distress,  Chief  Justice  White  did  not  resign  when  Harding 
became  President,  but  he  died  a  few  months  later.  Maiding  had 
promised  to  put  Taft  on  the  Court  when  there  was  a  vacancy,  but, 
when  the  time  came,  he  hesitated  because  he  had  also  promised  a 
position  to  his  friend  George  Sutherland,  of  Utah,  who  had  been  his 
colleague  in  the  Senate  until  defeated  for  re-election  in  1916.*  An 
arrangement  was  made  to  have  Sutherland  await  another  vacancy, 
however,  and  the  Taft  appointment  was  made  in  the  summer  of  1921, 
so  that  he  might  be  in  position  to  advise  Attorney  General  Daugherty 
on  the  filling  of  vacancies  in  the  lower  federal  courts. 

The  new  Chief  Justice  brought  to  his  office  a  variety  of  experience. 
He  had  served  on  both  state  and  federal  courts.  He  had  been  solicitor 
general,  Secretary  of  War,  and  President  of  the  United  States.  He  had 

1  Henry  F.  Pringle.  Life  and  Times  of  William  Howard  Taft  (2  vois.,  1939),  II  955,  95«. 
•  Jbid..  D.  957 
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been  a  professor  of  constitutional  law  at  Yale  University,  His  social 
philosophy  was  conservative.  His  knowledge  of  men  and  of  public 
affairs  would  tend  to  prevent  his  acting  with  reactionary  blindness, 
but  he  would  never  see  eye  to  eye  with  radicals,  and  seldom  even  with 
people  generally  classified  as  liberals.  He  was  an  intelligent  con- 
servative, bent  on  the  preservation  of  the  best  in  the  social  order  which 
he  knew.  In  terms  of  his  philosophy  he  gave  tone  to  the  work  of  the 
Court  throughout  his  period  in  office,  though  oftentimes  in  the  face  of 
the  criticism  of  its  more  liberal  members. 

Harding's  opportunity  to  appoint  Sutherland  came  in  1922  with 
the  unexpected  resignation  of  John  H.  Clarke,  a  Wilson  appointee 
who  had  often  voted  with  Holmes  and  Brandeis  in  conservative- 
liberal  cleavages  on  the  Court.  As  a  Republican  senator  and  as  presi- 
dent of  the  American  Bar  Association  and,  incidentally,  as  an  op- 
ponent of  the  appointment  of  Louis  D.  Brandeis  to  the  Supreme 
Court,  Sutherland  had  demonstrated  himself  an  ultra-conservative, 
with  an  excellent  capacity  for  fluent,  philosophical  justification  of  his 
position.  There  was  no  question  what  his  alignment  on  the  Court 
would  be. 

Upon  the  resignation  of  Justice  Day,  later  in  the  same  year,  Harding 
nominated  Pierce  Butler,  a  Democrat  from  Minnesota.  As  a  Catholic, 
Butler  took  the  place  of  Chief  Justice  White.  He  was  a  competent 
railroad  attorney,  who  quite  naturally  had  conducted  his  professional 
activities  for  the  benefit  of  his  clients,  and  who  later,  as  a  member  of 
the  Court,  continued  to  think  in  terms  of  the  economic  philosophy  of 
his  former  employers.  With  Sutherland,  Van  Devanter,  and  Me- 
Reynolds,  he  remained  a  staunch  defender  of  conservative  interests 
throughout  the  remainder  of  his  life. 

Upon  the  resignation  of  Justice  Pitney  at  the  end  of  1922,  Harding 
appointed  Edward  T.  Sanford,  of  Tennessee.  Sanford,  unlike  the 
other  two  Harding  appointees,  had  had  judicial  experience.  He  had 
been  a  United  States  district  judge  since  his  appointment  by  Roose- 
velt in  1907.  His  conservatism  was  slightly  less  rigid,  and  certainly 
less  vigorously  expressed,  than  that  of  Sutherland  and  Butler,  but  he 
aligned  himself  with  them  much  more  frequently  than  with  the  lib- 
eral members  of  the  Court. 

THE  PROGRESSIVE  ATTACK  ON  THE  COURT 

During  the  early  years  of  the  nineteen-twenties,  the  Supreme  Court 
handed  down  decisions  blocking  liberal  movements  in  a  variety  of 
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directions.  The  subjects  included  child  labor,  minimum  wages  for 
women,  the  application  of  anti-trust  legislation  to  labor,  farm  prob- 
lems, and  utility-valuation  problems.  Some  of  the  decisions  angered 
large  groups  of  people.  In  addition,  certain  lower  federal  courts 
antagonized  labor  groups  by  the  issuing  of  injunctions  against  labor 
activities. 

The  discontent  to  which  the  decisions  gave  rise  was  capitalized  by 
a  new  Progressive  party,  which  in  1924  nominated  Robert  M.  La 
Follette  for  President  and  Burton  K.  Wheeler  tor  Vice-President. 
The  platform  denounced  the  recent  usurpation  of  the  Court  in  veto- 
ing acts  of  Congress  and  thus  nullifying  legislative  power  in  defiance 
of  the  Constitution.  It  urged  a  constitutional  amendment  which 
would  protect  from  judicial  veto  a  law  re-enacted  by  Congress  after 
having  been  nullified  by  the  Supreme  Court.  It  also  called  for  the 
election  of  all  federal  judges  for  limited  terms;  the  abolition  of  in- 
junctions in  labor  disputes;  ratification  of  the  proposed  child-labor 
amendment  and  legislation  to  make  it  effective;  public  ownership  of 
railroads  and  of  water-power;  and  other  policies  and  measures  cal- 
culated to  benefit  farmers,  laborers,  and  the  common  people  of  the 
country. 

The  leadership  of  the  new  movement  was  furnished  by  the  liberal 
Republican  group  in  Wisconsin  and  by  the  remnant  of  Progressive 
leadership  in  the  campaigns  of  1912  and  1916.  Enough  support  was 
drawn  from  farm  and  labor  groups  to  constitute  a  definite  threat  to 
the  two  old  parties  in  the  presidential  campaign.  The  candidates  and 
the  other  leading  spokesmen  of  the  Democratic  and  Republican  par- 
ties criticized  the  Progressive  plan  for  the  re-enactment  of  federal 
statutes  held  unconstitutional  by  the  Supreme  Court.  The  plan  way 
subjected  to  devastating  criticism  by  Attorney  General  Harlan  F. 
Stone,  former  dean  of  the  Columbia  University  School  of  Law,  who 
had  taken  charge  of  the  Department  of  Justice  after  Attorney  General 
Daugherty  had  retired  under  a  cloud.  Stone  called  attention  to  the 
fact  that  one  of  the  purposes  of  the  Constitution  was  to  make  possible 
the  maintenance  of  a  federal  system  wherein  the  state  and  the  fed- 
eral governments  functioned  side  by  side  without  encioachment  by 
either  upon  the  sphere  of  the  other.  The  Attorney  General  said: 

When,  therefore,  we  provide  by  constitutional  amendment  that 
Congress  may  enact  a  law  which  the  Supreme  Court  has  declared  to 
be  unconstitutional,  we  are  not  merely  attacking  the  Supreme  Court, 
a  group  of  worthy  gentlemen,  who  hold  court  in  the  capital;  we  are 
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lodging  in  Congress  the  power  and  authority  to  wipe  out  every  vestige 
of  state  sovereignty  and  all  the  reserved  powers  of  the  states.  With 
that  provision  in  force,  we  would  cease  to  be  a  national  federation  of 
states  with  sovereign  powers  vested  in  the  federal  government  for  pur- 
pose of  conducting  foreign  relations,  and  those  internal  and  external 
relations  which  pertain  to  a  central,  national  government.  ...  It  is 
hardly  conceivable  that  the  voters  in  the  seveial  states  of  the  United 
States  would  ever  take  a  step  which  would  so  completely  renounce 
die  rights  of  citi/enship  in  the  states  and  so  wholly  subject  the  states 
to  domination  of  Congress,  truly  imperial  in  character.* 

The  comment  has  added  significance  in  view  of  the  fact  that  a  few 
months  later  Attorney  General  Stone  was  himself  appointed  to  the 
Supreme  Court. 

The  critics  of  the  Progressive  plan  were  joined  by  Secretary  of  State 
Charles  E.  Hughes,  who  had  once  been  a  member  of  the  Supreme 
Court,  and  who,  in  1930,  was  to  succeed  Taft  as  Chief  Justice.  The 
plan  would  mean,  said  Hughes,  that  Congress  could  do  anything  it 
pleased  by  ic-enacting  a  statute  and  its  will  would  be  supreme  over 
all  othei  authority.  A  majority  in  Congress  could  decide  upon  any 
system  of  representation  it  pleased  in  order  to  continue  its  own  power. 

The  right  to  be  secure  in  your  person,  in  your  life,  in  your  prop- 
erty, the  right  to  a  fair  trial  if  you  were  accused,  the  right  to  freedom 
of  speech,  freedom  of  the  press,  freedom  to  worship  God  according  to 
your  own  conscience,  would  be  at  the  mercy  of  Congress.4 

The  Supreme  Court  was  a  human  institution,  of  course,  he  admitted, 

but  it  is  about  as  far  removed  Ironi  political  influence  as  any  human 
institution  could  possibly  be.  Congress  is  also  a  human  institution, 
and  one  that  is  exposed  to  every  variety  of  partisan  motives,  and  every 
wave  of  passion  that  sweeps  the  country.  It  is  only  from  the  Supreme 
Court  that  we  can  obtain  a  sane,  well-ordered  interpretation  of  the 
Constitution.5 

During  the  same  period,  Congress  discussed  the  need  for  some  kind 
of  change  that  would  limit  the  power  of  the  Supreme  Court.  Much 
was  said  about  the  nullification  of  legislation  through  five-to-four  deci- 
sions. Senator  Borah  called  attention  to  the  fact  that  under  the  Con- 
stitution the  Supreme  Court  exercised  its  appellate  jurisdiction  "with 
such  exceptions  and  under  such  regulations  as  the  Congress  shall 
make."  In  view  of  this  clause,  giving  Congress  the  power  to  make 

•New  York  Times,  Octobci  2,  1924.          'Ibid.,  October  16.  1924.        •  Ibid. 
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regulations,  he  argued  that  five-to-four  decisions  could  be  eliminated, 
and  lie  introduced  a  bill  to  require  the  concurrence  of  seven  members 
of  the  Court  to  declare  an  act  of  Congress  unconstitutional.4  Few 
senators,  however,  even  if  they  favored  such  action,  believed  that  Con- 
gress could  constitutionally  interfere  with  the  manner  of  deciding 
cases  which  were  properly  before  the  Supreme  Court.  A  representa- 
tive proposed  a  constitutional  amendment  to  give  Congress  the  power 
to  fix  the  number  of  judges  who  must  concur  in  order  to  decide  cases 
affecting  constitutional  questions.7  Bar  associations  and  other  con- 
servative organizations  proclaimed  their  opposition  to  any  interfer- 
ence with  the  Supreme  Court  and  its  proceedings. 

In  spite  ot  the  iriteie^t  in  the  subject  which  prevailed  for  a  number 
of  months,  Congress  took  no  action  to  curb  the  power  of  the  Supreme 
Court.  The  Republican  party  won  the  election,  and  Senator  La 
Follette  had  no  oppoit unity  to  carry  out  his  program.  To  all  appear- 
ances the  attack  was  abandoned  and  forgotten.  Yet  it  served  as  a 
reminder  of  similar  attacks  in  earlier  years  and  it  provided  an  addi- 
tional precedent  for  criticism  a  decade  later. 

THE  STONE  APPOINTMENT 

Justice  McKcnna  remained  in  office  until  the  beginning  of  1925 
To  succeed  him  President  Coolidge  appointed  Attorney  General 
Marian  F.  Stone,  once  a  fellow  student  at  Amherst,  who  had  done 
much  already  to  redeem  the  Department  of  Justice  from  the  reputa- 
tion created  by  his  predecessor  and  who  had  defended  the  Supieme 
Court  against  the  assaults  of  the  Progressives.  Probably  to  the  sur- 
prise of  the  President,  Stone  frequently  aligned  himself  with  Justices 
Holmes  and  lUamleis  when  they  dissented  on  social  issties.  He 
clashed  hotly  with  his  more  conservative  brethren  and  remained  one 
of  their  severe  critics  after  Holmes  and  Brandeis  had  retired  from  the 
Court.  During  the  five  years  immediately  following  his  appointment, 
the  dissenting  opinions  of  one  or  the  other  of  the  three  justices  com- 
monly classified  as  liberals,  and  the  repeated  comment,  " Holmes, 
Brandeis,  and  Stone  dissenting/*  created  in  the  minds  of  the  people  a 
keen  awareness  of  the  cleavage  which  prevailed  among  the  justices  on 
social  issues. 

THE  HUGHES  APPOINTMENT 

Chief  Justice  Taft  resigned  early  in  1930  because  of  illness  which 
culminated  soon  afterward  in  his  death.  For  persons  concerned  about 

•64  Congressional  Rc'oid  3959-3960. 
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the  issues  over  which  the  Court  had  been  divided,  the  choice  of  his 
successor  was  important.  Justice  Stone  was  a  close  personal  friend  of 
President  Hoover.  Many  persons  in  sympathy  with  the  liberal  point 
of  view  hoped  that  he  would  be  made  Chief  Justice.  The  views  of 
many  other  people  are  correctly  illustrated  by  the  perhaps  apocryphal 
story  that  certain  members  of  the  Supreme  Court  not  in  sympathy 
with  his  point  of  view  issued  an  ultimatum  to  the  President  that  they 
would  resign  if  Stone  were  made  Chief  Justice.  In  any  event,  the 
appointment  went,  not  to  Stone,  but  to  Charles  E.  Hughes,  who  had 
resigned  from  the  Court  in  1916  to  accept  the  Republican  nomina- 
tion for  the  presidency. 

Hughes  was  perhaps  the  most  distinguished  jurist  available;  yet 
the  appointment  was  subject  to  attack  on  two  giounds.  First,  al- 
though as  a  justice  he  had  shown  broad-minded  attitudes  in  his  deci- 
sions, he  had  in  more  recent  years  been  the  high-paid  counsel  of  great 
corporations  which  he  had  represented  before  the  Supreme  Court. 
It  was  argued  that  through  this  experience  his  point  of  view  must 
have  been  molded  to  that  of  his  clients.  Secondly,  he  was  accused  of 
having  dragged  the  Supreme  Court  into  politics  by  resigning  to  seek 
a  political  office.  It  was  argued  that  he  ought  not  to  be  rewarded  by 
being  returned  as  the  presiding  officer  of  the  Court.  Senator  Norris 
and  other  liberal  senators  opposed  confirmation  on  the  ground  of 
social  philosophy.  Senator  Glass  and  other  Democrats  opposed  it  on 
the  ground  of  wishing  to  keep  the  Supreme  Court  out  of  politics. 
The  debate  ended  quickly,  however,  and  the  nomination  was  con- 
firmed by  a  vote  of  52  to  26.' 

The  appointment  was  completed  almost  before  the  people  of  the 
country  realized  the  issue  that  was  involved.  In  a  subsequent  state- 
ment the  conservative  World's  Work  remarked  that 

the  spectacular  battle  of  words  has  come  to  be  recognized,  not  so 
much  as  a  drive  against  Mr.  Hughes,  the  man,  as  the  beginning  of  a 
campaign  intended  to  liberalize  the  highest  of  judicial  bodies,  which 
has  been  conservative  throughout  all  its  history.  There  is  recognition, 
as  well,  that  it  was  formal  notice  to  President  Hoover  by  the  pro- 
gressive Republicans  and  liberal  Democrats  in  the  Senate  that  they 
will  contest  the  appointment  of  any  conservatives  whom  he  may  seek 
to  elevate  to  the  bench  during  his  incumbency.' 

The  magazine  added  that  the  country  should  applaud  the  confirma- 
tion of  Mr.  Justice  Hughes  because  it  assured  the  continuance  of  the 
conservative  policy  at  least  temporarily. 

•72  Congressional  Record  3591.  *  World's  Work,  LIX   (April,  1930),  34. 
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The  liberal  New  Republic  said  that  the  significance  of  the  contro 
versy  over  the  appointment  was  heightened  by  Mi.  Hughes's  peisonal 
integrity,  his  distinction  as  a  lawyer,  and  his  world-wide  eminence. 
The  truth  was  that  the  Supreme  Court  was  a  great  policy-making 
body  which  differed  from  other  branches  of  the  government  chiefly 
in  that  its  members  held  their  positions  for  life  and  were  therefore 
not  responsible  to  public  opinion. 

The  only  protection  for  the  public  welfare  against  an  anti-social 
policy  of  the  Court  is  scrupulous  examination  of  nominees  to  its 
bench  and  constant  and  unrelenting  criticism  of  its  decisions.  It 
must  not  be  regarded  as  a  sacrosanct  retreat  of  abstract  justice,  but  as  a 
very  mundane  body  of  fallible  men,  who  should  be  called  to  account 
by  name  and  made  to  justify  their  opinions.  There  is  no  wonder 
that  an  outcry  arose  against  Mr.  Hughes,  who  in  his  law  practice  has 
been  so  closely  associated  with  great  corporations  who  have  had  and 
will  have  favors  to  seek  at  the  hands  of  the  Court,  in  view  of  some  ot 
the  recent  appointments.10 

THE  PARKER  NOMINATION 

The  majority  of  the  Senate  which  favored  the  Hughes  appointment 
shrewdly  refrained  from  taking  time  to  defend  the  nominee  against 
the  accusations  made.  It  forced  an  immediate  vote,  thereby  denying 
to  opponents  the  time  needed  to  organize.  Another  occasion  for  con- 
troversy arose,  however,  when  Justice  Sanford  died  suddenly  some 
three  weeks  later,  leaving  another  position  to  be  filled.  The  Presi- 
dent knew  that  any  nominee  would  have  to  run  a  gantlet  of  criticism 
from  liberal,  or  insurgent,  Republicans  in  the  Senate  and  that  his 
selection  must  be  made  with  great  care.  As  usual,  many  persons  were 
recommended,  and  the  letters  of  recommendation  were  turned  over  to 
the  Attorney  General  for  scrutiny.  In  framing  his  advice  to  the  Presi- 
dent, the  Attorney  General  naturally  took  into  account  political  con- 
siderations as  well  as  the  qualifications  of  the  particular  candidates. 
His  choice  was  John  J.  Parker,  of  North  Carolina,  a  member  of  the 
United  States  circuit  court  of  appeals  for  the  fourth  circuit.  Both  the 
Attorney  General  and  the  President  were  later  embarrassed  by  the 
publication  of  a  letter  to  the  President's  secretary,  written  by  Joseph 
M.  Dixon,  first  assistant  to  the  Secretary  of  the  Interior,  recommend- 
ing Judge  Parker.  North  Carolina  had  given  President  Hoover  a 
majority  of  sixty-five  thousand  in  the  1928  election,  said  Dixon.  That 
state  carried  more  hope  of  future  permanent  alignment  with  the  Re- 

"New  Republic,  LXII   (February  26,  1930),  30-51. 
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publican  party  than  any  other  of  the  southern  states  that  broke  from 
their  political  moorings.  He  believed  that  the  appointment  of  Judge 
Parker  at  this  time  would  be  "a  master  political  stroke."  "  It  may  h^ve 
been  true,  as  stated  by  Attorney  General  William  D.  Mitchell,1*  that 
the  Piesident  knew  nothing  of  the  Dixon  letter  and  that  it  received 
no  particular  attention  at  the  Department  of  Justice,  but  the  consid- 
eration which  he  mentioned  and  the  prospect  of  securing  votes  from 
southern  Democratic  senators  in  support  ot  the  nomination  were  un- 
doubtedly taken  into  account. 

Judge  Parker's  name  was  sent  to  the  Senate  on  March  21,  1930. 
Opposition  quickly  developed  in  two  impoitant  groups.  The  Ameri- 
can Federation  of  Labor  attacked  the  nomination  because  of  Parker's 
decision  in  what  was  commonly  known  as  the  Red  Jacket  case."  In 
that  case  he  had  accepted  the  validity  of  what  were  known  as  "yellow- 
dog"  contracts,  which  were  intended  to  interfere  with  the  unioniza- 
tion of  employees.  He  had  sustained  an  injunction,  issued  in  a  fed- 
eral district  court,  restraining  officers  and  members  of  the  United 
Mine  Woikers  of  Ameiica  Irom  persuading  men  employed  by  a  coal 
company  to  join  the  union,  in  violation  of  contracts  with  their  em- 
ployer by  which  they  had  agreed  not  to  do  so.  When  publicity  was 
given  to  Judge  Parker's  decision  in  this  case,  protests  against  the  ap- 
pointment to  the  Supreme  Court  began  to  pour  in  from  laborers  and 
labor  organizations  all  over  the  country. 

The  second  opposition  group  was  made  up  of  Negroes.  When  a 
Republican  candidate  for  governor  of  North  Carolina  in  1920,  Judge 
Parker  had  made  the  statement,  "The  participation  of  the  Negro  in 
politics  is  a  source  of  evil  and  clanger  to  both  races  and  is  not  desired 
by  the  wise  men  in  either  race  or  by  the  Republican  party  of  North 
Carolina/'  "  The  National  Association  for  Advancement  of  Colored 
People  cited  the  statement  and  opposed  the  nomination.  The 
national  executive  committee  of  the  Socialist  party  added  its  voice  to 
the  clamor  of  protest.15  Senators  who  ordinarily  followed  the  leader- 
ship of  the  President  became  concerned  about  the  opposition  from  the 

nNew  York  Times,  May  1,  1930. 

"Ibid.,  May  6,  1930.    See  also  72  Congressional  Record  8341. 

"International  Organi/ation,  United  Mine  Workers  of  America,  et  aL  v.  Red  Jacket 
Consolidated  Coal  and  Coke  Co.,  18  F.  (2d)  839  (1927). 

"Subcommittee  of  the  Senate  committee  on  the  judiciary,  Hearings  on  the  confirma- 
tion of  Honorable  John  J.  Parker  to  be  an  associate  justice  of  the  Supreme  Court  of  the 
United  States,  71st  Cong.,  2d  sess.,  April  5,  1930,  p.  74.  See  quotation  from  Greensboro 
Daily  News,  April  19,  1920. 

» New  York  Times,  Aoril  6,  1930. 
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colored  people.  A  number  of  them  were  to  seek  re-election  a  few 
months  hence  in  states  in  which  the  Negro  vote  might  be  a  decisive 
factor."  The  President,  however,  refused  to  withdraw  the  nomina- 
tion." The  Department  of  Justice  prepared  a  memorandum  in  de- 
fense of  Parker's  decision  in  the  Red  Jacket  case.  Parker  and  his  two 
colleagues,  it  said,  had  felt  bound  by  the  decision  of  the  Supreme 
Court  in  the  Hitchman  case.18  At  no  point  in  the  decision  had  Judge 
Parker  assumed  to  exercise  any  independent  judgment  or  opinion." 

After  a  subcommittee  had  received  the  testimony  of  the  leading  op- 
ponents of  the  nomination,  it  made  an  adverse  recommendation  by  a 
vote  of  10  to  6."  The  President  stood  by  the  nomination.  A  repre- 
sentative of  the  National  Association  for  Advancement  of  Colored 
People  announced  that  attempts  were  being  made  to  coerce  prominent 
colored  people  in  North  Carolina  into  supporting  the  nomination. 

The  Senate  debated  the  nomination  from  April  28  to  May  7,  with 
Senator  Borah  leading  the  opposition.21  It  came  back  again  and  again 
to  the  Red  Jacket  decision  as  the  principal  ground  of  opposition.  The 
race  issue  was  doubtless  important  as  far  as  voting  was  concerned,  but 
it  was  too  complicated  and  delicate  to  become  the  subject  of  extensive 
debate.  A  number  of  administration  spokesmen  defended  Judge 
Parker  and  a  letter  which  he  had  written  in  his  own  defense  was  read,25 
but  in  no  instance  was  a  clear  case  made  for  the  appointment  as  one 
that  would  bring  great  distinction  to  the  Supreme  Court.  An  uproar 
was  raised  in  the  Senate  by  the  assertion  of  Senator  Ashurst  that  federal 
judgcships  and  other  appointments  were  being  offered  in  return  for 
votes  in  support  of  the  nomination."  The  several  issues  were  charged 
with  emotion.  Newspapers  gave  prominent  headlines  and  long  edi- 
torials and  published  innumerable  letters  for  and  against  the  nomina- 
tion. Final  action  came  on  May  7,  when  the  Senate  rejected  the 
nomination  by  a  vote  of  39  to  41. u 

Voluminous  comments  by  the  press  followed  the  rejection.  They 
showed  that  Judge  Parker  himseli  had  been  only  an  incident  in  a 
controversy  which  went  much  deeper  than  the  qualifications  of  any 
one  man.  The  controversy  rested  upon  a  sharp  divergence  of  eco- 
nomic and  social  philosophies  which  had  revealed  itself  in  the  presi- 
dential campaign  of  1924  and  had  been  revived  in  connection  with 

»/WJ.f  Apiil  12,  1930.  "Ibid.,  Apnl  13,  11)30. 

»  Hitchman  Coal  and  Coke  Co.  v.  Mitchell,  215  U.S.  229   (1917). 
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the  nomination  of  Chief  Justice  Hughes.  It  was  a  part,  also,  of  the 
perennial  tug-of-war  between  the  President  and  the  Senate  over  the 
appointing  power. 

THE  ROBERTS  APPOINTMENT 

In  the  struggle  over  the  Parker  nomination,  the  liberals  and  the 
insurgent  Republicans  won  a  complete  victory  over  the  conservatives 
and  the  Senate  demonstrated  its  power  to  check  the  President  in  mak- 
ing appointments.  Satisfied  with  their  victory,  they  showed  no  evi- 
dence of  further  intentions  to  flout  the  will  of  the  President.  On 
May  9,  1930,  the  President  sent  to  the  Senate  the  name  of  Owen  J. 
Roberts,  of  Philadelphia.  He  was  a  lawyer  who  had  served  wealthy 
clients.  Although  he  had  served  the  federal  government  in  cases  in- 
volving the  notorious  Teapot  Dome  oil  lease  scandals,  he  had  shown 
no  particular  evidence  of  liberalism.  There  was  no  reason  for  be- 
lieving that  his  philosophy  differed  greatly  from  that  of  Chief  Justice 
Hughes  or  even  that  of  Judge  Parker.  Yet,  apart  from  some  ques- 
tions as  to  his  attitude  on  the  Eighteenth  Amendment,  little  criticism 
was  heard  of  the  nomination.  Investigation  was  perfunctory  and 
confirmation  quickly  given. 

In  the  light  of  subsequent  decisions  of  the  Supreme  Court,  the 
Roberts  appointment  proved  to  have  been  a  victory  for  neither  the 
conservatives  nor  the  liberals.  In  divisions  on  social  and  economic 
questions,  he  voted  on  some  occasions  with  the  conservatives  and  on 
others  with  the  liberals.  Like  Chief  Justice  Hughes,  he  avoided  all 
attempts  at  easy  classification.  He  moved  back  and  forth  between 
groups  with  an  agility  bewildering  to  those  who  sought  to  predict  his 
conduct. 

THE  CARDOZO  APPOINTMENT 

The  next  change  in  personnel  of  the  Supreme  Court  came  two 
years  later,  in  1932,  after  the  resignation  of  Justice  Holmes.  The  re- 
tirement of  this  "grand  old  man  of  the  law"  at  the  advanced  age  of 
ninety  years  was  an  event  of  much  greater  import  than  most  with- 
drawals from  the  Court.  He  was  not  merely  a  judge,  but  from  his 
position  on  the  bench  he  made  himself  a  great  teacher  of  law.  He 
had  hosts  of  admirers  who  felt  that  his  position  must  be  filled,  not  by 
a  rank-and-file  lawyer,  but  by  a  man  worthy  of  the  great  tradition. 
Benjamin  N.  Cardozo,  chief  judge  of  the  New  York  court  of  appeals, 
was  the  almost  unanimous  choice  of  the  Holmes  admirers.  He,  too 
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was  a  great  teacher  of  law,  through  his  books  on  the  judicial  process 
and  allied  subjects  as  well  as  through  his  judicial  opinions.  He  was 
recognized  as  a  great  lawyer,  furthermore,  by  large  numbers  of  people 
who  would  not  have  classified  themselves  as  liberals.  The  fitness  ol 
the  appointment  was  so  obvious  that  it  was  virtually  forced  upon 
President  Hoover.  The  appointment  was  continued  almost  imme- 
diately. 

Justice  Cardozo  had  not  the  robustness,  the  physical  vigor,  and  the 
high  spirits  of  his  predecessor,  and  his  intellectual  pioccsses  were 
strikingly  different  from  those  of  Holmes.  He  was  perhaps  less  close 
to  Justice  Brandeis  than  Holmes  had  been.  Yet  in  his  alignment  on 
social  and  economic  issues  he  took  for  the  most  part  the  position  which 
Holmes  had  occupied.  Once  the  liberal  group  had  been  Holmes, 
Brandeis,  and  Stone;  now  it  was  Brandeis,  Stone,  and  Cardozo. 

Such  were  the  changes  in  personnel  of  the  Supreme  Court  which 
took  place  between  the  first  World  War  and  the  beginning  of  the 
Franklin  D.  Roosevelt  administration.  The  tendency  throughout  the 
period  was  toward  sharpening  the  division  on  social  and  economic 
issues.  The  alignments  were  marked  by  three  justices  at  one  extreme 
and  four  at  the  other.  Chief  Justice  Hughes  and  Justice  Roberts 
played  back  and  forth  between  the  two  extremes  and  held  in  their 
own  hands,  oftentimes,  the  determination  of  important  issues  argued 
before  the  Court. 

JURISDICTION  OF  THE  SUPREME  COURT 

Largely  as  a  result  of  the  efforts  of  Chief  Justice  Taft  and  some  of 
his  associates,  an  important  change  was  made  in  the  jurisdiction  of 
the  Supreme  Court  over  cases  appealed  from  other  courts  dining  the 
period  of  the  nineteen-twenties.  It  will  be  recalled  that  during  the 
early  years  of  American  history  there  was  not  enough  work  in  the 
Supreme  Court  to  keep  the  justices  busy  and  that  much  of  their  time 
was  spent  attending  circuit  courts.  As  judicial  business  expanded, 
circuit  judges  were  appointed  to  aid  the  Supreme  Court  justices  in  the 
circuit  work  and  to  relieve  them  of  part  of  their  circuit  duties.  Then, 
in  1891,  a  circuit  court  of  appeals  was  created  in  each  circuit  in  at- 
tempt to  relieve  the  Supreme  Court  of  some  of  the  burdens  of  appel- 
late work  as  well,  and  the  members  of  the  Supreme  Court  ceased 
riding  circuit. 

With  the  growth  of  the  country  the  business  of  all  federal  courts 
continued  to  expand.  In  191),  Congress  attempted  to  eliminate  con- 
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fusion  by  abolishing  the  old  circuit  courts  so  that  the  hierarchy  in- 
cluded only  district  courts,  circuit  courts  of  appeals,  and  the  Supreme 
Court.  Because  state  courts  were  differing  sharply  in  the  interpre- 
tation of  the  federal  Constitution  where  their  own  laws  were  involved, 
Congress  found  it  necessary  to  add  to  the  jurisdiction  of  the  Supreme 
Court  by  authorizing  it  to  review  cases  in  which  state  courts  had  held 
state  laws  to  be  in  conflict  with  the  federal  Constitution.  Because 
of  the  difficulties  of  the  Court  in  keeping  up  with  its  docket,  however, 
Congress  in  1916  passed  an  act  to  lighten  its  burden  by  shutting  off 
cases  of  minor  importance.25  Even  so,  when  Chief  Justice  Taft  took 
office  in  1921  he  found  that  the  woik  of  the  Court  was  more  than  a 
year  behind. 

Taft  immediately  took  the  load  in  a  movement  for  judicial  reform. 
He  delegated  to  a  committee  of  colleagues,  which  at  the  time  of  re- 
porting consisted  of  Justices  Van  Devanter,  McRcynolds,  and  Suther- 
land, the  task  of  drafting  legislation  to  be  enacted  by  Congress.  The 
committee  drafted  a  bill  which  greatly  reduced  the  obligatory  juris- 
diction of  the  Supreme  Court.28  In  spite  of  the  act  of  1916,  a  great 
stream  of  cases  flowed  from  state  and  federal  courts  on  appeal  and  by 
writ  of  error  which,  under  existing  law,  the  Supiemc  Court  was  com- 
pelled to  hear.  They  included  cases  which  came  into  the  federal 
courts  only  because  of  diversity  of  citizenship  and  criminal  cases  which 
might  well  have  been  left  to  final  determination  in  lower  courts.  The 
principal  purpose  of  the  new  bill  was  to  provide  that  many  of  these 
Tases  could  be  brought  to  the  Supreme  Court  only  on  writ  of  cer- 
liorari.  Cases  brought  up  by  writ  of  certiorari  might  be  heard  or 
rejected  by  the  Supreme  Court  at  its  discretion.  The  exercise  of 
discretion  would  enable  the  Court  to  review  cases  of  broad  public 
importance  and  to  reject  large  numbers  of  others  which  were  im- 
portant exclusively,  or  principally,  to  the  litigants.  The  enactment 
of  the  bill  meant  that  the  Supreme  Court  was  no  longer  available  as 
the  arbiter  of  all  legal  rights  and  that  many  cases  must  be  determined 
finally  in  the  circuit  courts  of  appeals  and  other  tribunals.  By  such 

*39  Stat.  726.  For  other  discussions  heicin  of  the  jurisdiction  of  the  several  federal 
courts  see  index  references  to  the  fcdctal  judicial y. 

*bor  the  history  of  the  bill  see  Feli\  Ftatikluiter  and  James  M.  Landis,  The  Business 
of  the  Supreme  Court  (1927),  chapter  VII.  See  also  the  articles  by  William  Howard 
Taft,  "Possible  and  Needed  Reforms  in  the  Administration  of  Civil  Justice  in  the  Fed- 
eral Courts,"  American  Law  Review,  LVII  (January-February,  1923),  1-23;  "Three 
Needed  Steps  of  Progiess,"  Anieitcan  Bar  Assocation  journal,  VIII  (January,  1922), 
34-36;  "Foible  and  Needed  Reforms  in  Admimstiatkm  of  Justice  in  Federal  Courts," 
ibid.,  pp.  601-607. 
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an  arrangement,  however,  the  Supreme  Court  could  better  serve  the 
country  by  conserving  its  time  for  the  decision  of  cases  involving  deter- 
mination of  principles  of  general  importance. 

The  draft  of  the  bill  was  referred  to  the  entire  membership  of  the 
Supreme  Court  and  was  approved.  When  the  bill  was  introduced  in 
Congress,  members  of  the  Court  appeared  before  a  subcommittee  of 
the  Senate  judiciary  committee  to  explain  and  defend  it.  Chief  Justice 
Taft  delivered  addresses,  wrote  letters,  and  lobbied  in  person  to  secure 
the  enactment  of  the  measure.  It  became  law  on  February  13,  1925." 
Under  the  statute  the  Court  was  able  to  limit  the  number  of  cases 
heard  to  the  time  which  was  available  for  hearing  them.  It  caught  up 
with  the  docket,  and  was  al^e  to  keep  up  with  it  thereafter. 

Chief  Justice  Taft  rendered  important  service  likewise  in  co-ordi- 
nating the  work  of  the  several  federal  courts.  In  1924,  those  courts 
consisted  ol  the  Supreme  Court  with  nine  justices,  nine  circuit  courts 
of  appeals  with  a  total  ot  thirty-three  circuit  judges,  eighty-one  district 
courts  with  one  hundred  and  twenty-two  district  judges,  and  a  num- 
ber of  territorial  and  other  specialized  courts.  The  highest  state 
courts  were  also,  in  effect,  pait  of  the  federal  judicial  system.  Pro- 
cedure in  the  several  courts  and  relations  among  them  were  highly 
complex.  So  great  was  the  chaos  prevailing  in  the  system  that  the 
Senate  committee  reporting  on  the  bill  prepared  by  the  justices  of 
the  Supreme  Court  remarked  that  "there  is  no  civili/ed  country  in  the 
world  where  the  path  to  justice  is  so  hard  to  find,  so  long  from  its  be- 
ginning to  its  end,  and  so  expensive  to  travel  as  in  the  United 
States."  M  Chief  Justice  Taft  joined  with  other  critics  of  this  condi- 
tion in  seeking  a  remedy.  He  secured  the  enactment  of  a  measure  " 
which  provided,  among  other  things,  for  a  judicial  conference,  made 
up  of  the  Chief  Justice  and  the  senior  circuit  judges,  who  were  to 
meet  and  discuss  the  problems  of  efficient  handling  of  the  work  of 
the  courts  of  the  United  States.  The  conference  was  a  step  in  the 
direction  ot  bringing  order  out  of  chaos." 

THE    SUPREME    COURT    AND    GOVERNMENTAL    POWERS  —  POWERS    OF    THE 
PRESIDENT 

With  all  the  diversity  and  interrelations  of  judicial  decisions  in  the 
period  under  discussion,  some  semblance  of  independent  groupings  is 
discernible.  One  grouping  is  of  decisions  dealing  broadly  with 

W43  Slat.  936.  »  Senate  Report  No.  362.  68th  Cong.,  1st  sess..  p.  2. 

"42  Stat.  837.  *°  For  discussion  see  frankfurter  and  Landis.  op.  cit..  chapter  VI 
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powers  of  the  President  and  with  the  functioning  of  electoral,  legis- 
lative, and  administrative  machinery.  The  decisions  discussed  beiow 
deal  in  part  with  questions  long  pending,  but  not  hitherto  answered 
because  no  case  had  arisen  to  force  their  determination.  They  deal  in 
part  also  with  the  development  of  new  governmental  activities  which 
called  for  appraisal  in  terms  of  constitutionality. 

The  importance  of  the  appointing  and  removal  power  increased 
with  the  expansion  of  federal  employment  and  with  the  extension  of 
federal  regulation  of  economic  affairs.  Concerning  the  removal 
power,  the  most  important  decision  during  the  period  was  that  in  the 
Myers  case,81  discussed  in  the  preceding  chapter.  In  1932,  the  Supreme 
Court  decided  a  case  involving  an  attempt  of  the  Senate  to  withdraw 
its  confirmation  of  an  appointment  after  the  appointee  had  taken 
office  and  had  acted  in  such  a  way  as  to  displease  a  majority  of  the 
Senate.  The  officer,  George  Otis  Smith,  was  one  of  three  persons 
appointed  members  of  the  Federal  Power  Commission,  alter  that 
agency  had  been  reorganized  and  strengthened  to  curb  the  activities 
of  predatory  private  interests  in  the  field  of  electiic  power.  One  of 
his  first  official  acts  was  to  aid  in  removing  two  employees  of  the  com- 
mission who  had  incurred  the  hostility  of  the  so-called  power  trust, 
nominally  on  the  ground  that  their  removal  was  necessary  to  secure 
harmony  among  employees. 

The  removal  of  the  two  men  caused  great  indignation  and  received 
a  great  deal  of  attention  from  the  press.  Senator  Thomas  J.  Walsh 
secured  the  adoption  of  motions  to  reconsider  the  nominations  of  the 
three  commissioners  and  to  request  the  President  to  return  the  resolu- 
tions of  confirmation  which  had  been  sent  to  him.  The  Attorney 
General  advised  the  President  that  the  appointments  were  constitu- 
tionally made  and  had  become  effective  and  that  the  return  of  the 
papers  to  the  Senate  would  serve  no  lawful  purpose  because  no  action 
which  the  Senate  could  now  take  would  disturb  or  operate  to  revoke 
the  appointments.**  The  President,  therefore,  refused  the  request, 
saying,  "I  cannot  admit  the  power  in  the  Senate  to  encroach  upon  the 
executive  functions  by  removal  of  a  duly  appointed  executive  officer 
under  the  guise  of  reconsideration  of  his  nomination." 

The  Senate  took  issue  with  the  President  and  voted  again  on  the 
nomination  of  George  Otis  Smith,  who  had  been  designated  chair- 
man of  the  Federal  Power  Commission.  A  majority  of  the  senators 

11  Myers  v.  United  States,  272  U.S.  52  0926). 
"36  Opinions  of  the  Attorneys  General  382. 
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voted  in  the  negative.  The  President  was  notified  of  the  action  and 
a  suit  was  instituted  to  test  Smith's  right  to  hold  office.  Counsel  tor 
the  Senate  argued  that  since  under  the  Constitution  the  Senate  had 
the  power  to  make  its  own  rules,  and  since  the  rules  piovided  tor 
reconsideration  of  an  appointment  within  the  two  days  of  actual  ex- 
ecutive session  after  the  vote  was  taken,  the  Senate  was  within  its 
rights  in  reconsidering  the  appointments.  Opposing  counsel  argued 
that  the  participation  of  the  Senate  in  the  nomination  was  completed 
when  notification  of  confirmation  was  sent  to  the  President  and  the 
Senate  had  no  constitutional  power  thereafter  to  act  on  the  nom- 
ination. 

The  Supreme  Court  found  it  unnecessary  to  decide  the  constitu- 
tional question,  but  held  that  the  rules  oi  the  Senate  did  not  provide 
for  reconsideration  of  the  action  of  the  Senate  alter  notice  of  confirma- 
tion had  been  sent  to  the  President.  Technically,  since  the  Senate 
sould  change  its  rules  at  will,  the  decision  was  a  victory  for  the  Presi- 
dent only  in  a  political  sense  and  in  the  case  immediately  at  hand. 
No  constitutional  principle  was  asserted  which  gave  protection  to  his 
rights  in  the  matter  of  appointments.88  The  political  victory,  how- 
ever, gave  support  to  the  President  in  the  perennial  struggle  with  the 
Senate  over  the  appointing  power.** 

Two  decisions  clarified  the  powers  of  the  President  in  dealing  with 
bills  passed  by  Congress.  One  of  them  involved  the  so-called  pocket 
veto,  and  the  other,  the  signature  of  bills  after  the  adjoin  ninent  of 
Congress.  The  pocket-veto  case  M  arose  over  a  bill  presented  to  Presi- 
dent Coolidge  on  June  24,  1926.  The  President  had  not  taken  action 
on  the  bill  when  Congress  adjourned  on  July  3,  and  he  did  not  act 

"United  States  v.  Smith,  286  U.S.  6,  28  (1932).  For  discussions  of  ihe  case  sec  Ernest 
Scott,  "The  Constitutional  Function  of  the  Senate  in  Respect  to  Appointments," 
University  of  P?nn*\&€inia  Law  Review,  LXXXI  (November,  1932),  43-57. 

54  It  is  significant  oi  trends  in  public  policy  that  one  of  the  two  men  dismissed  by  the 
newly  appointed  Federal  Power  Commission  was  engaged  soon  afterward  by  Governor 
Franklin  D.  Roosevelt,  of  New  York,  to  make  stnveys  for  watei-powci  development 
projects.  (New  York  Time*,  Maich  13,  1931.)  In  the  summer  of  1933,  aftei  Roosevelt 
had  become  Piesidcnt,  George  Otis  Smith  gave  up  the  chairmanship  of  the  Federal 
Power  Commission  to  another  member  at  the  request  of  the  President.  (Ibid.,  July  20, 
1933.)  Later,  also  at  the  request  of  the  President,  he  resigned  fiom  the  commission 
altogether.  (Ibid.,  November  I,  1933.)  Unlike  Commissioner  Humphrey,  of  the  Fed- 
eral Trade  Commission,  he  made  no  attempt  to  enforce  a  legal  right  to  the  office  in 
spite  of  the  desire  of  the  President  to  have  another  man  in  his  place.  Having  been 
able  to  hold  the  office  originally  only  because  of  the  vigoious  suppoit  of  President 
Hoover,  he  perhaps  thought  it  futile  to  remain  in  office  when  even  the  President  wai 
against  him. 

»  Okanogan  Indians  v.  United  States,  279  U.S.  655   (1929) 
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thereafter,  assuming  that  it  was  killed  by  poc  kct  veto.  Pcisons  aifeaed 
by  the  bill  claimed  rights  under  it  on  the  ground  that,  since  the  Pres- 
ident had  not  vetoed  it,  it  had  become  a  law. 

The  relevant  provision  of  the  Constitution  reads,  "If  any  bill  shall 
not  be  returned  by  the  President  within  ten  days  (Sundays  excepted) 
after  it  shall  have  been  presented  to  him,  the  same  shall  be  a  law,  in 
like  manner  as  if  he  had  signed  it,  unless  the  Congress  by  their  ad- 
journment prevent  its  return,  in  which  case  it  shall  not  be  a  law."  " 
The  Supreme  Court  accepted  the  argument  of  the  Attorney  General 
that  the  word  "adjournment"  included  an  interim  adjournment,  such 
as  that  which  had  taken  place  in  the  summer  of  1926,  as  well  as  the 
final  adjournment  at  the  end  of  a  Congress.  The  ten-day  period  was 
given  to  the  President  for  the  consideration  of  bills,  said  the  Court, 
bo  that  he  might  have  time  adequately  to  perform  his  duties  concern- 
ing them.  This  power  could  not  be  narrowed  or  cut  down  by  Con- 
gress. It  frequently  happened  that  the  President  was  unable  to  con- 
sider properly  all  of  the  great  mass  of  bills  passed  toward  the  end  of  a 
session  and  take  the  action  necessary  for  vetoes  where  vetoes  were 
warranted.*7 

The  other  case  also  dealt  with  bills  enacted  during  the  last  days  of 
a  session  of  Congress.  It  involved  the  powers  of  the  President  to  ap- 
prove bills  after  Congress  had  adjourned.  By  the  custom  of  earlier 
years,  the  President  had  gone  to  the  Capitol  on  the  last  day  of  each 
session  to  be  able  to  sign  immediately  the  large  number  of  bills  passed 
during  the  last  hours  of  a  session.  Action  at  such  speed,  however, 
meant  that  careful  consideration  of  individual  measures  was  im- 
possible. Presidents  had  longed  for  the  opportunity  to  take  the  full 
ten-day  period  to  consider  the  legislative  output  even  though  Con- 
gress had  adjourned.88  Toward  the  end  of  a  session  in  June,  1920, 
President  Wilson  asked  his  Attorney  General  lor  an  opinion  whether 
he  could  approve  bills  within  the  ten-day  period  after  adjournment. 
The  Attorney  General  examined  the  precedents  and  such  historical 
evidence  as  was  available  and  expressed  the  opinion  that  such  ap- 
proval would  be  valid."  President  Wilson  then  signed  a  number  of 

"Constitution,  Article  I,  Section  7,  Clause  2. 

wThe  Court  also  held  that  the  word  "days"  meant  calendar  da>s  and  not  legislative 
days.  The  latter  inteipretation,  if  accepted,  would  have  meant  that  bills  presented  to 
the  President  at  one  session  of  Congiess  could  be  killed  by  him  only  by  a  veto  messap:* 
sent  to  the  ensuing  session  of  the  same  Congress. 

"Lindsay  Rogers,  "The  Power  of  the  President  to  Sign  Bills  After  Congress  Hai 
Adjourned,"  Yale  Law  Journal,  XXX  (November,  1920),  1  22. 

*S2  Opinions  of  the  Attomeys  General  22r>. 
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bills  after  the  adjournment  of  a  Congress  which  was  to  assemble  again 
before  the  expiration  of  its  term.  No  litigation  resulted  from  the 
action. 

In  1931,  at  the  end,  not  of  a  first  or  intermediate  session  of  the 
Seventy-First  Congiess,  but  of  the  final  session,  President  Hoover 
asked  his  Attorney  General  if  he  had  the  power  to  approve  bills 
enacted  by  that  Congress  after  it  had  adjourned  and  after  its  term  of 
service  had  expired.  The  Attorney  General  answered  in  the  affirma- 
tive, saying  that  there  was  nothing  in  the  Constitution  to  the  contrary 
and  that  the  public  interest  would  gain  by  allowing  the  President  time 
to  give  careful  consideration  to  all  the  measures  submitted  to  him." 
President  Hoover  approved  a  measure  on  March  5,  1931,  and  a  case 
contesting  its  validity  was  taken  to  the  Supreme  Court.  The  Court 
upheld  the  contention  of  the  Attorney  General,  saying,  "Regard  must 
be  had  to  the  fundamental  purpose  of  the  constitutional  provision  to 
provide  appiopriate  opportunity  for  the  President  to  consider  the  bills 
presented  to  him.  The  importance  of  maintaining  that  opportunity 
unimpaired  increases  as  bills  multiply." 

The  Court  cited  the  statement  of  the  Attorney  General  that  be- 
tween February  28  and  March  4,  1931,  two  hundred  and  sixty-nine 
bills  were  presented  to  the  President  for  his  consideration,  one  hun- 
dred and  eighty-four  of  which  were  presented  during  the  last  twenty- 
four  hours  of  the  session.  There  was  no  reason,  based  either  on  con- 
stitutional thcoiy  or  public  policy,  why  the  time  of  the  President  for 
the  examination  and  approval  of  bills  should  be  cut  down  merely  be- 
cause Congress  had  adjourned.  "No  public  interest  would  be  con- 
served by  the  requirement  of  hurried  and  inconsiderate  examination 
of  bills  in  the  closing  hours  of  a  session,  with  the  result  that  bills  may 
be  approved  which  on  further  consideration  would  be  disapproved  01 
may  fail,  although  on  such  examination  they  might  be  found  to 
deserve  approval."  ** 

40  36  Opinions  of  the  Attorneys  Genet  at  40J 

"Edwards  v.  United  States,  286  U.S.  482,  493   (1932). 

Presidential  authotity  was  upheld  in  two  cases  involving  the  pardoning  power.  In 
Ex  parte  Grossman,  267  U.S.  87  (1925),  a  lower  federal  court  had  challenged  his  powei 
to  pardon  a  man  guilty  of  ciunmal  contempt  foi  which  that  court  had  sentenced  him. 
It  contended  that  the  piesidential  pardon  was  an  unconstitutional  interference  with 
the  powers  of  the  judiciary.  The  Supieme  Coint  icfused  to  recognize  such  a  doctrine. 
In  Riddle  v.  Peiovirh.  274  U.S.  480  (1927),  the  Supieme  Couit  held  that  the  President 
could  commute  a  sentence  even  though  the  prisoner  objected  to  the  commutation.  For 
general  discussion  of  the  pardoning  power  *ee  W.  H.  Humbert,  The  Pardoning  Powei 
of  the  President  (1941). 
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CONGRESSIONAL  INVESTIGATIONS 

As  powers  ot  the  President  were  strengthened  or  continued  by 
Supreme  Court  decisions,  so  also  were  some  of  what  might  be  called 
the  administrative  powers  of  Congress.  This  was  particularly  true  01 
the  power  to  collect  facts  from  unwilling  witnesses  as  a  basis  for  legis 
lation.  The  power  of  Congress  to  conduct  investigations  and  require 
testimony  became  increasingly  important  down  through  the  years 
with  the  extension  of  regulatory  legislation  into  diverse  fields  of  busi- 
ness and  industry.  Only  by  compulsion,  oftentimes,  could  the  neces- 
sary data  be  secured.  It  was  true,  however,  that  many  inquisitions 
conducted  by  congressional  committees  had  legislation  only  as  an  in- 
cidental purpose.  Investigations  of  alleged  corruption  in  govern- 
ment agencies  frequently  served  the  dual  purpose  of  eliminating  the 
corruption  by  turning  the  spotlight  of  publicity  upon  it  and  of  em- 
barrassing politicians  or  political  parties  with  which  it  happened  to  be 
connected.  Such  investigation  was  regarded  by  unsympathetic  per- 
sons as  unjustifiable  congressional  snooping  into  matters  which  were 
no  concern  of  Congress  at  all.  Since  almost  any  fact  might  be  sought 
under  the  pretense  of  seeking  a  basis  for  legislation,  the  latitude  of 
congressional  power  to  investigate  was  far  from  clearly  defined. 

In  the  moral  and  emotional  let-clowri  which  followed  the  first 
World  War,  the  administration  of  President  Harding  plunged  into  a 
morass  of  political  corruption,  involving  bad  appointments,  biibery. 
and  misappropriation  of  government  funds.  The  malodorous  activi 
ties  of  the  "Ohio  gang"  extended  even  to  the  Department  of  Justice 
The  Attorney  General,  Harry  M.  Daugherty,  resigned  under  fire- 
Early  in  1924,  before  Daugherty  resigned,  the  Senate  passed  a  resolu- 
tion providing  for  a  committee  of  five  senators  to  investigate  the 
reason  for  the  failure  of  the  Attorney  General  and  his  subordinates  to 
enforce  the  laws  of  the  United  States  and  to  bring  about  the  punish- 
ment of  criminals.  An  extended  investigation  was  held.  In  spite  of 
the  convenient  scarcity  of  contemporary  records  in  the  Department  of 
Justice,  it  revealed  a  disgracefully  low  order  of  public  administration 
in  the  federal  government.42 

One  stream  of  corruption  seemed  to  flow  through  the  Midland 

48  Senate  select  committee  on  investigation  of  the  Attorney  General,  Hearings  on 
S.  Res.  157,  68th  Cong.,  1st  sess.,  Parts  1-11.  For  accounts  of  the  governmental  scandals 
of  the  Harding  period  see  Samuel  Hopkins  Adams,  Incredible  Era,  The  Life  and  Time.* 
of  Warren  Gamaliel  Harding  (1939);  Harry  M.  Daugheity  and  Thomas  Dixon,  The 
Inside  Story  of  the  Harding  Tragedy  (1932);  Mark  Sullivan,  Our  Times  (6  vol*. 
1900-1925),  VI  (1935),  chapters  11-15. 
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National  Bank  of  Washington  Court  House,  Ohio,  which  WHS  undei 
the  management  of  Mally  S.  Daugherty,  a  brother  of  the  Attorney 
General.  The  Senate  committee  was  eager  to  question  the  banker  and 
to  get  access  to  the  records  of  the  bank.  By  subpoena  it  directed  him 
to  appear  before  the  committee  in  Washington.  He  refused  to  com- 
ply. Thereafter,  two  members  of  the  committee  went  to  Washington 
Court  House  and  summoned  Daugherty  to  appear  before  them  at  their 
hotel.  This  also  he  refused  to  do.  The  committee  reported  these 
refusals  to  the  Senate  and  recommended  that  a  warrant  be  issued  to 
bring  him  before  the  bar  of  the  Senate.  The  warrant  was  issued  and 
he  was  taken  into  custody.  A  federal  district  court  ordered  his  release 
on  the  ground  that  the  Senate  exceeded  its  powers  under  the  Consti- 
tution in  directing  the  investigation  and  in  ordering  his  attachment." 

The  Supreme  Court,  emphasizing  the  fact  that  only  the  person  of 
Daugherty  was  involved  by  the  subpoena  and  not  the  books,  records, 
and  papers  of  the  bank,  reversed  the  lower  court  and  sustained  the 
power  of  the  Senate.  The  Court  was  of  the  opinion  that  the  power 
of  inquiry,  with  process  to  enforce  it,  was  an  essential  and  appropriate 
auxiliary  to  the  legislative  function.  A  legislative  body  could  not 
legislate  wisely  or  effectively  in  the  absence  of  information  respecting 
the  conditions  which  the  legislation  was  expected  to  affect  or  change. 
The  court  below  had  thought  the  attempt  to  compel  Daugherty  to 
testify  unconstitutional  because  the  investigation  was  not  in  aid  of  the 
legislative  function.  The  Supreme  Court  found  the  administration 
of  the  Department  of  Justice  a  legitimate  subject  of  legislation.  "The 
only  legitimate  object  the  Senate  could  have  in  ordering  the  investi- 
gation," it  said,  "was  to  aid  it  in  legislating;  and  we  think  the  subject 
matter  was  such  that  the  presumption  should  be  indulged  that  this 
was  the  real  object."  ** 

There  is  irony  in  the  fact  that  former  Attorney  General  Daugherty 
secured  from  his  brother,  and  then  burned,  the  relevant  records  of  the 
bank  before  the  Senate  could  get  them  and  before  they  could  be  used 

"Ex  pane  Daugherty,  299  Fed.  620  (1924). 

"McGrain  v.  Daugherty,  273  U.S.  135,  178  (1927).  For  discussion  of  the  case  se< 
James  M.  Landis,  "Constitutional  Limitations  on  the  Congressional  Power  of  Investiga- 
tion," Harvard  Law  Review,  XL  (December,  1926),  153-221;  C.  S.  Potts,  "Power  of  Legis- 
lative Bodies  to  Punish  for  Contempt,"  University  of  Pennsylvania  Law  Review,  LXXIV 
(May,  1926),  691-725,  780-829;  "The  Power  of  Congressional  Investigating  Committee  to 
Issue  Subpoena  Duces  Tecum,"  Yale  Law  Journal,  XLV  (1936),  1503,  reprinted  in 
Selected  Essays  on  Constitutional  Lawf  IV  (1938),  1379.  For  a  general  discussion  of 
investigating  committees  see  Marshall  E.  Dimock,  Congressional  Investigating  Lommittees 
(1929);  George  Galloway,  "The  Investigative  Function  of  Congiest."  American  Political 
\f\ence  Review,  XXI  (February,  1927),  47-70. 
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in  a  criminal  case  against  him.*  So  much  time  was  consumed  by  the 
litigation  that  his  brother  was  never  compelled  to  testify  before  the 
Senate  committee.  The  right  of  the  Senate  which  the  Supreme  Court 
upheld,  important  as  it  was  for  future  investigations,  proved  barren  in 
the  case  at  hand. 

The  oil  scandals  of  the  Harding  period  produced  another  case  in 
volving  the  power  of  the  Senate  to  compel  testimony.  Interests 
headed  by  Harry  F.  Sinclair  had  secured  from  the  Interior  Depart- 
ment, through  the  notorious  Teapot  Dome  oil  leases,  immensel) 
valuable  property.  The  Senate  authorized  a  committee  to  make  a 
detailed  study  of  the  land  laws  of  the  United  States  and  of  the  leases 
of  public  property  to  discover  whether  additional  legislation  was 
necessary.  Sinclair  appeared  before  the  committee  a  number  of  times. 
On  a  final  occasion,  however,  he  refused  to  give  further  evidence.  One 
reason  offered  was  that  the  questions  asked  related  to  his  personal 
affairs.  Another  was  that  the  facts  which  would  be  disclosed  by  the 
answers  would  thereby  be  made  available  for  use  in  suits  authori/ed 
by  Congress  in  connection  with  the  oil  leases.  Because  of  his  refusal 
to  testily,  he  was  punished  under  an  act  of  Congress  of  long  standing 
which  made  it  a  misdemeanor  to  refuse  to  give  testimony  sought  by 
either  house  of  Congress. 

The  Supreme  Comt  unanimously  sustained  the  conviction,  while 
making  it  clear  that,  in  giving  evidence  before  legislative  bodies, 
private  individuals  could  not  be  compelled  to  testify  as  to  matters  not 
pertinent  to  the  powers  of  legislative  bodies.  The  Court  considered 
the  questions  that  had  been  asked  fully  pertinent  to  the  subject  ol 
legislation,  even  though  the  facts  gathered  might  be  used  in  embarrass- 
ing litigation  as  well.46  Sinclair  spent  three  months  in  jail  for  his  re- 
fusal to  testify.  Yet,  as  far  as  this  case  was  concerned,  the  government 
had  won  an  empty  victory.  It  was  in  1924  that  the  refusal  to  testify 
took  place.  The  decision  of  the  Supreme  Court  was  not  announced 
until  1929.  During  the  five-year  period  Sinclair  had  been  able  to 
withhold  from  the  government  evidence  necessary  to  the  effective  con 
duct  of  the  investigation.47 

*New  York  Times,  September  25.   1926. 

"Sinclair  v.  United  Stales.  279  U.S.  263   (1929). 

*7  Robert  E.  Cushman,  "Constitutional  Law  in  1928-29."  American  Political  Science 
Review,  XXIV  (February,  1930),  72-74.  For  further  troubles  of  Sinclair  arising  out  ol 
the  same  litigation  see  Sinclair  v.  United  States,  279  U.S.  749  (1929). 

In  Barry  v.  United  States  ex  rcl.  Cunningham,  279  U.S.  597  (1929),  decided  at  the 
same  term  as  the  Sinclair  cases,  the  Supreme  Couri  upheld  the  power  of  the  Senate  to 
arrest  and  bring  before  it  a  man  whose  testimony  was  desired  in  connection  with  the 
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CONTROL  OF  ELECTIONS 

One  of  the  perennial  tasks  of  representative  government  is  that  oi 
protecting  elections  from  corruption.  The  language  of  the  Constitu- 
tion seemed  to  imply  that  the  control  of  election  of  members  of  the 
Senate  and  the  House  of  Representatives  was  to  be  exercised  pre- 
dominantly by  the  states,  with  corrective  powers  in  Congress.  The 
specific  language  is,  "The  times,  places,  and  manner  of  holding  elec- 
tions for  senators  and  representatives  shall  be  prescribed  in  each  state 
by  the  legislature  thereof;  but  the  Congress  may  at  any  time  by  law 
make  or  alter  such  regulations,  except  as  to  the  place  of  choosing  sen- 
ators." **  Alter  the  Civil  War,  and  partly  because  of  conditions  con- 
nected with  that  war,  Congress  enacted  a  number  of  regulations  of 
electoral  practices.  The  power  of  Congress  was  upheld,48  but  addi- 
tional measures  were  enacted  in  later  years.  One  of  the  problems  in 
determining  the  extent  of  the  power  of  Congress  over  elections  lay  in 
the  fact  that  many  of  the  evils  to  be  eliminated  existed,  not  merely  in 
connection  with  general  elections  at  which  federal  officers  were  finally 
chosen,  but  also  in  connection  with  primary  elections.  Originally 
the  latter  had  been  not  governmental  elections  at  all,  but  devices  by 
which  privately  organized  political  parties  chose  the  candidates  whom 
they  would  support  at  formal  elections.  Corruption  in  primary  elec- 
tions was  especially  impoitant  in  states  in  which  political  machines 
in  both  great  political  parties,  by  the  use  of  huge  sums  of  money  and 
resort  to  corrupt  practices,  nominated  machine  candidates,  none  of 
whom  represented  a  choice  of  the  people.  Primary  elections  were  of 
even  greater  importance  in  states  dominated  by  a  single  political  party 
to  such  an  extent  that  the  results  of  primary  elections  in  effect  deter- 
mined the  candidates  who  would  be  chosen  to  office.  The  states  were 
finding  it  necessary  to  exercise  more  and  more  control  over  proceed- 
ings. 

The  question  whether  the  regulatoiy  power  of  Congress  extended 
to  primary  elections  at  which  United  States  senators  were  nominated 
was  argued  before  the  Supreme  Court  in  1921  in  connection  with  the 
election  of  Truman  H.  Newberry  to  the  Senate.  Newberry  was  ac- 
cused of  violating  the  Federal  Corrupt  Practices  Act  of  1910  by  ex- 
election  of  William  S.  Vare,  of  Pennsylvania,  to  the  Senate.  The  powei  in  this  case 
was  based,  not  on  the  power  to  legislate,  but  on  the  power  of  the  Senate  to  judge  ol 
the  elections,  retuim,  and  qualifications  of  its  own  members. 

"Constitution,  Article  I,  Section  4. 

-See  Ex  part*  Siebold,  100  U.S.  371  (1880);  Ex  parte  Claike,  100  U.S.  399  (1880);  £* 
parte  Yarbrough,  110  U.S.  651  (1884);  Ex  parte  Coy,  127  U.S.  731  (1888). 
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cessive  expenditures  in  a  primary  election.  Four  justices,  with  Justice 
McReynolds  as  their  spokesman,  took  the  position  that  the  power  of 
Congress  to  regulate  elections  did  not  extend  back  to  the  regulation 
of  the  nominating  process.*0  Four  other  justices  argued  for  a  much 
broader  power  in  Congress  to  reach  back  to  cover  the  whole  process 
of  election,  including  the  machinery  of  nomination.  One  justice  took 
a  qualified  position  based  on  the  fact  that  the  mode  of  electing  sen- 
ators had  changed  since  the  statute  involved  was  enacted  and  refused 
to  pass  on  the  general  principle.  The  question  of  the  extent  of  the 
power  of  Congress  was  therefore  left  unsettled,  but  the  impression 
prevailed  that  Congress  could  not  regulate  primaries  until  twenty 
years  later,  when  in  United  States  v.  Classic  *  the  Supreme  Court  re- 
moved the  doubt  by  holding  that  primary  elections  were  subject  to 
federal  control."8 

In  the  Federal  Corrupt  Practices  Act  of  1925,"  Congress  extended 
federal  regulation  to  the  choice  of  presidential  electors  who  had 
usually  been  regarded  as  state  officers  rather  than  federal  officers.  The 
Supreme  Court  upheld  the  statute,  denying  that  it  invaded  any  ex- 
clusive power.  While  presidential  electors  were  not  officers  or  agents 
of  the  federal  government,  they  did  exercise  federal  functions.  The 
importance  of  the  election  of  the  President  and  its  relationship  to  and 
effect  upon  the  welfare  and  safety  of  the  whole  people  could  not  be 
too  strongly  stated. 

To  say  that  Congress  is  without  power  to  pass  appropriate  legisla- 
tion to  safeguard  such  an  election  from  the  improper  use  of  money 
to  influence  the  result  is  to  deny  to  the  nation  in  a  vital  particular  the 
power  of  self-protection.  Congress,  undoubtedly,  possesses  that  power, 
as  it  possesses  every  other  power  essential  to  preserve  the  departments 
and  institutions  of  the  general  government  from  impairment  or 
destruction,  whether  threatened  by  force  or  by  corruption.*4 

*°Newberry  i/.  United  States,  256  U.S.  232  (1921).  For  background  see  Spencer  Eiwiri, 
Henry  Ford  vs.  Truman  PI.  Newberry  (1935). 

81  315  U.S.  299.  For  discussion  of  the  effects  of  the  earlier  decision  see  House  Report 
No.  721,  68th  Cong.,  1st  sess.;  Louise  Overacker,  Money  in  Elections  (1932),  chapter! 
X  and  XI;  James  K.  Pollock,  Jr.,  Party  Campaign  Funds  (1926),  pp.  202  ff.;  Thomas 
Reed  Powell,  "Major  Constitutional  Issues  in  1920-1921,"  Political  Science  Quarterly 
XXXVI  (1921),  472. 

"For  recent  cases  dealing  with  race  discrimination  in  party  primaries,  see  the  latter 
part  of  chapter  15.  On  the  geneial  subject  of  the  Negro  in  southern  politics,  see  Paul 
Lewinson,  Race,  Class  and  Party  (1932). 

"43  Stat.  1070. 

"  Burroughs  v.  United  States,  290  U.S.  534,  545  (1934). 
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In  summary,  in  the  scattered  cases  during  the  period  dealing  with 
governmental  machinery,  the  Supreme  Court  upheld  various  con- 
tested powers  of  the  executive  and  legislative  branches  of  the  govern- 
ment, in  some  instances  strengthening  the  federal  government  at  the 
expense  of  the  powers  of  the  states.  It  paved  the  way  for  broader  and 
more  efficient  operations  by  the  federal  government,  in  spite  of  philos- 
ophies held  by  some  of  the  justices  in  opposition  to  the  expansion  of 
federal  power. 


CHAPTER  32 


PERSONAL  RIGHTS  AND  LIBERTIES 


THE  PERIOD  between  the  first  World  War  and  the  New  Deal  had  its 
share  of  cases  dealing  with  personal  rights  and  liberties.  Many  of 
the  controversies  grew  in  some  manner  out  of  the  war  and  the  dis- 
turbances which  followed.  A  major  portion  of  them  involved  con- 
flicts between  capital  and  labor.  Some  of  them,  particularly  those 
involving  the  rights  of  the  accused,  were  connected  with  the  enforce- 
ment of  legislation  based  on  the  prohibition  amendment.  The  social 
cleavages  which  the  controversies  represented  were  regarded  as  serious, 
but  not  as  precipitating  an  immediate  crisis.  They  represented,  or 
seemed  to  represent,  the  varied  and  perennial  struggles  by  which 
democracy  works  itself  out.  Many  of  them  had  repercussions  in  the 
ensuing  decade,  the  era  of  the  New  Deal,  and  gave  rise  to  the  subject 
matter  of  chapters  which  follow  herein.  The  Supreme  Court  deci- 
sions of  the  period  show  the  reaching-out  of  the  hand  of  government 
both  to  curtail  the  liberties  of  the  individual  in  the  interest  of  society 
and  to  protect  him  against  the  exercise  of  arbitrary  power.  The  issues 
involved  were  issues  both  of  political  and  social  philosophy  and  of 
raw  economic  interest.  A  number  of  decisions  in  the  field  widened 
the  area  of  disagreement  between  the  conservative  majority  and  the 
liberal  minority  of  the  Supreme  Court.  Because  of  their  emotional 
content,  the  decisions  aided  in  drawing  the  rift  in  the  Court  to  the 
attention  of  the  people. 


CIVIL  LIBERTIES  AND  DUE  PROCESS  OF  LAW 

The  series  of  important  civil-liberties  cases  which  arose  out  of  viola- 
tion of  World- War  statutes  was  discussed  in  an  earlier  chapter.1  Dur- 
ing or  immediately  after  the  war,  many  states  attempted  to  curb 
radical,  and  often  criminal,  activities  by  the  enactment  of  what  were 

Chapter  26. 
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generally  known  as  criminal  syndicalism  laws.3  A  number  of  these 
laws  resulted  in  decisions  affecting  civil  liberties  and  raised  the  im- 
portant constitutional  question  whether  the  due-process  clause  ot  the 
Fourteenth  Amendment  prohibited  interference  with  freedom  oi 
speech  by  the  states. 

The  first  Supreme  Court  decision  in  the  field  arose,  not  under  one 
of  the  criminal  syndicalism  laws  of  this  period,  but  under  a  criminal 
anarchy  law  of  New  York,  enacted  in  1902,  which  contained  similar 
provisions.  It  placed  a  ban  upon  language  and  publications  which 
advocated  the  overthrow  of  organized  government  by  force.  Ben- 
jamin Gitlow,  a  member  of  the  left-wing  section  of  the  Socialist  party, 
was  indicted  for  the  publication  and  distribution  of  what  was  known 
as  the  "Left-Wing  Manifesto"  and  of  other  allegedly  subversive  docu- 
ments. In  passing  upon  the  constitutionality  of  the  state  law,  the 
Supreme  Court  assumed,  for  the  first  time  in  any  decision,  "that  free- 
dom of  speech  and  of  the  press  —  which  are  protected  by  the  First 
Amendment  from  abridgment  by  Congress  —  are  among  the  funda- 
mental personal  rights  and  'liberties'  protected  by  the  due-process 
clause  of  the  Fourteenth  Amendment  from  impairment  by  the 
states.'*  *  Nevertheless,  the  right  was  not  absolute,  said  a  majority  of 
the  Supreme  Court,  and  the  New  York  law  was  constitutional  as  ap- 
plied to  Gitlow.  Even  though  he  had  indulged  in  only  theoretical 
advocacy  of  revolution,  "the  state  cannot  reasonably  be  required  to 
measure  the  danger  from  every  such  utterance  in  the  nice  balance  oi 
a  jeweler's  scale.  A  single  revolutionary  spark  may  kindle  a  fire  that, 
smoldering  for  a  time,  may  burst  into  a  sweeping  and  destructive  con- 
flagration." *  The  Court  quoted  with  approval  the  statement  of 
another  court  that  "if  the  state  were  compelled  to  wait  until  the 
apprehended  danger  became  certain,  then  its  right  to  protect  itself 
would  come  into  being  simultaneously  with  the  overthrow  of  the 
government,  when  there  would  be  neither  prosecuting  officers  nor 
rourts  for  the  enforcement  of  the  law."  * 

As  it  had  done  already  in  two  cases  arising  under  federal  law,*  the 

•See  E.  Foster  Dowell,  A  History  of  Criminal  Syndicalism  Legislation  in  the  United 
States  (1939). 

"Gitlow  v.  New  York,  268  U.S.  652,  666  (1925).  For  a  discussion  of  the  interpolation 
given  in  this  case  see  Charles  Warren,  "The  New  'Liberty'  under  the  14th  Amendment," 
Harvard  Law  Review,  XXXIX  (February,  1926),  431;  reprinted,  Selected  Essays  on  Con- 
stitutional Law,  II,  237-266. 

'Ibid.,  p.  669.  */bid.,  pp.  669-670. 

•Abrains  v.  United  States,  250  U.S.  616  (1919),  and  Schaefer  v.  United  States,  251  U.S 
466  (1920). 
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Court  limited  the  "clear-and-present  danger"  doctrine,  stated  in  an 
earlier  case,  where  it  was  said  that  "the  question  in  every  case  is 
whether  the  words  used  are  used  in  such  circumstances  and  are  of  such 
a  nature  as  to  create  a  clear  and  present  danger  that  they  will  bring 
about  the  substantive  evils"  T  which  government  had  the  power  to  pre- 
vent. Justice  Holmes,  who  as  spokesman  for  a  unanimous  Court 
had  phrased  that  doctrine,  dissented  in  the  Gitlow  case,  with  the  con- 
currence of  Justice  Brandeis,  on  the  ground  that  the  Gitlow  decision 
departed  from  this  criterion.  In  reply  to  the  statement  that  the  man- 
ifesto published  by  Gitlow  was  an  incitement,  he  declared  that  every 
idea  was  an  incitement.  Furthermore,  he  contended,  "If,  in  the  long 
run,  the  beliefs  expressed  in  proletarian  dictatorship  are  destined  to 
be  accepted  by  the  dominant  forces  of  the  community,  the  only  mean- 
ing of  free  speech  is  that  they  should  be  given  their  chance  and  have 
their  way."  * 

People  who  were  generally  classified  as  liberals  deplored  the  nar- 
row interpretation  of  constitutional  rights  sponsored  by  the  majority 
of  the  Court  and  applauded  the  dissent  of  Justice  Holmes.  On  the 
other  hand,  the  decision  was  approved  by  the  many  people  who  were 
concerned  about  the  growth  of  radicalism  among  the  workers  of  the 
country. 

The  issue  was  revived  some  two  years  later  when  the  Supreme  Court 
decided  another  case  based  on  the  criminal  syndicalism  law  of  Cali 
fornia.  The  alleged  criminal  involved  was  Charlotte  Anita  Whitney, 
a  niece  of  Justice  Field  who  had  served  on  the  Supreme  Court  for 
more  than  thirty-four  years,  and  a  member  of  a  conservative  and 
wealthy  family.  Miss  Whitney  had  devoted  her  life  to  promoting  the 
welfare  of  the  laboring  class  and  had  been  intimately  involved  in  the 
organization  of  the  Communist  Labor  party  of  California  which  advo- 
cated governmental  change  by  revolution.  The  Supreme  Court 
unanimously  held  that  the  statute  as  applied  in  this  case  was  not  un- 
constitutional. For  himself  and  Justice  Holmes,  however,  Justice 
Brandeis  wrote  a  concurring  opinion,  in  effect  restating  the  doctrine 
of  clear  and  present  danger.  "Those  who  won  our  independence  by 
revolution/'  he  declared,  "were  not  cowards.  They  did  not  fear  polit- 
ical change.  They  did  not  exalt  order  at  the  cost  of  liberty."  Al- 
though he  found  evidence  of  criminal  conspiracy  sufficient  to  justify 
upholding  the  conviction,  he  could  not  agree  with  the  majoi  ity  of  the 

'Schenck  v.  United  States,  249  U.S.  47,  52   (1919).  "268  U.S.  673. 

•Whitney  v.  California,  274  U.S.  357,  377   (1927). 
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Court  that  merely  assembling  with  a  political  party  that  had  been 
formed  to  advocate  the  desirability  of  a  proletarian  revolution  b) 
mass  action  at  some  date  necessarily  far  in  the  future  was  not  a  right 
within  the  protection  of  the  Fourteenth  Amendment.  The  case  ter- 
minated in  a  pardon  granted  by  the  governor  of  California/0 

In  the  meantime,  in  1923,  the  Supreme  Court  held  unconstitutional 
a  Nebraska  statute  which  forbade  teaching  any  subject  in  any  school 
in  the  state  in  any  language  other  than  English.  The  man  whom  the 
state  sought  to  punish  under  the  act  had  taught  reading  in  the  Ger- 
man language  in  a  parochial  school.  Mere  knowledge  of  the  Ger- 
man language,  said  Justice  McReynolds  for  the  Court,  could  not 
reasonably  be  regarded  as  harmful.  The  right  of  the  teacher  to  teach 
the  language,  and  of  parents  to  engage  him  to  instruct  their  children, 
was  within  the  liberty  protected  by  the  Fourteenth  Amendment.11 
Similar  statutes  of  Iowa  and  Ohio  were  also  held  unconstitutional. 
The  dissenting  justices  in  the  several  cases  were  Justices  Holmes  and 
Sutherland,  a  couple  seldom  found  working  together  except  when  the 
Court  was  united."  Two  years  later,  the  Supreme  Court  relied  heavily 
upon  the  decisions  in  the  foreign -language  cases  when  it  held  unconsti- 
tutional an  Oregon  statute  which,  if  enforced,  would  have  destroyed 
parochial  and  other  private  schools  in  the  state  through  a  require- 
ment that  all  children  between  the  ages  of  eight  and  sixteen  years 
should  attend  the  public  schools.18  The  decision  was  unanimous. 

One  characteristic  of  the  period  of  social  disturbance  which  fol- 
lowed the  first  World  War  was  the  effort  of  civilian  groups  such  as 
the  Ku  Klux  Klan  to  assume  authority  by  taking  the  erifoi cement  of 
law  into  their  own  hands  and,  in  effect,  by  making  laws  of  their  own. 
In  some  states  the  government  resisted  the  encroachment  of  the  Klan 
and  other  organi/ations,  while  in  other  states  officials  were  themselves 
active  in  organi/ations  nominally  lor  the  promotion  ot  Americanism. 
In  Ari/ona,  in  1919,  a  group  of  people  including  some  American  citi- 
zens were  expelled  from  the  state  by  a  lawless  band.  The  state  failed 
to  punish  the  offenders.  An  attempt  was  made  to  punish  them  under 
a  federal  statute,  but  the  Supreme  Court  held  that  under  the  Constitu- 
tion the  federal  government  had  not  the  power  to  protect  the  de- 

10  For  other  criminal  syndicalism  cas.es  decided  at  the  same  term  of  the  Supreme 
Court  see  Fiske  v.  Kansas,  274  U.S.  380  (1927),  and  Burns  v.  United  States,  274  U.S.  328 
(1927). 

"  Meyer  v.  Nebraska,  262  U.S.  390  (1923). 

»  Barrels  v.  Iowa,  262  U.S.  404,  412  (W13). 

w  Pierce  v.  Society  of  Sistcis,  268  U  S.  510  (1925V 
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portees,  even  though  they  were  American  citizens.    That  power  was 
lodged  exclusively  in  the  states.14 

Those  people  who  feared  that  Chief  Justice  Hughes  might  become 
the  mouthpiece  of  ultra-conservatism  on  his  return  to  the  bench  were 
reassured  in  1931  with  respect  to  freedom  of  speech  and  of  the  pi  ess 
when  he  wrote  opinions  of  the  Court  in  two  important  cases.  The 
first  had  to  do  with  a  California  "red-flag  law,"  which  forbade  the 
display  of  a  red  flag,  either  as  a  symbol  of  opposition  to  organized  gov- 
ernment or  as  a  stimulus  to  anarchistic  action  or  as  an  aid  to  seditious 
propaganda.  A  young  woman,  Yetta  Stromberg,  was  convicted  for 
violation  of  the  law.  As  supervisor  in  a  children's  camp  operated  by 
the  Young  Communist  League,  she  directed  a  daily  ceremony  in  which 
the  flag  of  Soviet  Russia  and  of  the  Communist  party  was  saluted  by 
children  and  in  which  she  received  a  pledge  of  allegiance  in  a  man- 
ner and  language  approximating  the  procedure  followed  by  school- 
children throughout  the  country  in  saluting  the  American  flag.  The 
scope  of  the  statute  \vas  not  properly  limited  and  the  Court  held  it  a 
denial  of  the  liberty  guaranteed  by  the  due-process  clause  of  the  Four- 
teenth Amendment.  Said  Chief  Justice  Hughes: 

The  maintenance  of  the  opportunity  for  free  political  discussion  to 
the  end  that  government  may  be  responsive  to  the  will  of  the  people 
and  that  changes  may  he  obtained  by  lawful  means,  an  opportunity 
essential  to  the  security  of  the  Republic,  is  a  fundamental  principle 
of  our  constitutional  system.  A  statute  which,  upon  its  face,  and  as 
authoritatively  construed,  is  so  vague  and  indefinite  as  to  permit  the 
punishment  of  the  fair  use  of  this  opportunity  is  repugnant  to  the 
guaranty  of  liberty  contained  in  the  Fourteenth  Amendment." 

The  other  important  case  decided  at  the  same  term  of  the  Court 
turned  on  the  constitutionality  of  a  Minnesota  law  which  provided 
that  a  newspaper  or  maga/ine  publishing  malicious,  scandalous,  or 
defamatory  material  might  be  abated  as  a  nuisance.  The  measure 

14  United  States*  v.  Wheeler,  254  US.  281  (1920)  In  attempt  to  establish  control  over 
the  Ku  Klux  Klan,  New  York,  in  1923,  enacted  a  civil-rights  law,  requiting  organizations 
like  the  Klan  to  file  swoin  copies  of  constitutions,  bylaws,  rules,  regulations,  oaths  of 
memberships,  rosters  of  membership,  and  lists  of  ofhceis.  Oigani/ations  like  those  of 
the  Masons,  Odd  Fellows,  and  Knights  of  Columbus  were  exempted.  The  Supreme 
Court  held  that  the  law  did  not  unconstitutionally  deprive  a  man  of  a  right  to  belong 
to  a  seciet  oigani/ation  01  deny  him  the  equal  piotection  of  the  laws  thiough  the  exemp 
tion  of  othei  secret  orgjnizations.  New  York  ex  rel.  JJiyant  v.  Zimmerman,  278  U.S. 
63  (1928). 

"Stromberg  v.  California,  283  U.S.  359,  369  (1931).  Justices  McReynolds  and  Butler 
dissented.  See  Geoige  Foster,  Jr.,  "The  1931  Personal  Liberties  Cases/'  New  York  Uni- 
versity Law  Quarterly  Review,  IX  (September,  1931),  64-81;  reprinted,  Selected  Essayi 
on  Constitutional  Law,  II,  1080-1098. 
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was  said  to  have  been  sponsored  in  the  legislature  by  a  member  who 
sought  to  silence  an  editor  who  was  attacking  him.1* 

The  statute  was  used  to  stop  the  publication  of  a  Minneapolis 
newspaper,  evidently  a  scandal  sheet  oi  a  low  order,  which  had  deliv- 
ered a  series  of  gross  attacks  upon  local  government  officials  and 
others.  The  Chicago  Tribune  and  a  newspaper  publishers'  associ- 
ation, realizing  the  threat  of  censorship  for  all  newspapers  if  the 
statute  were  upheld,  came  to  the  defense  of  the  editor  whose  paper 
had  been  suppressed.  The  Supreme  Court  divided  five  to  four  on  the 
constitutionality  of  the  law.  Chief  Justice  Hughes,  as  spokesman  for 
the  majority,  found  it  unconstitutional.  Summari/ing  procedure 
under  the  statute,  he  declared  that  public  authorities  might  call  a 
newspaper  to  account  for  conducting  a  business  of  publishing  scan- 
dalous and  defamatory  matter,  and  that  "unless  the  owner  or  pub- 
lisher is  able  and  disposed  to  bring  competent  evidence  to  satisfy  the 
judge  that  the  charges  [made  by  the  newspaper]  are  true  and  are  pub- 
lished with  good  motives  and  for  justifiable  ends,  his  newspaper  or 
periodical  is  suppressed  and  further  publication  is  made  punishable 
as  a  contempt.  This  is  of  the  essence  of  censorship."  " 

The  Chief  Justice  was  concerned  primarily,  not  with  the  punish- 
ment of  an  editor  or  publisher  for  publication  of  libclous  materials, 
but  with  the  fact  that  a  single  violation  of  the  statute  invoked  the 
threat  of  permanent  suppression  of  a  periodical,  whatever  its  contents 
thereafter.  The  statute  as  applied,  therefore,  was  held  to  be  an  in- 
fringement of  the  liberty  of  the  press  guaranteed  by  the  Fourteenth 
Amendment.  Although  Justices  Van  Devanter,  McReynolds,  Suther- 
land, and  Butler  protested  against  use  of  the  Constitution  to  give 
partial  immunity  to  any  person  guilty  of  offenses  such  as  those  de- 
scribed, the  significant  fact  was  that  a  majority  of  the  Court  had  taken 
a  vigorous  stand  in  defense  of  freedom  of  speech  and  of  the  press 
against  state  interference. 

RIGHTS  OF  PERSONS  SUSPECTED  OF  CRIME 

Attempts  to  secure  evidence  of  crimes  and  to  bring  about  convic- 
tion are  restrained  by  constitutional  provisions,  some  of  which  apply 
to  the  federal  government  and  others  to  the  states.  Unreasonable 

"New  York  Times,  January  12,  1930. 

11  Near  v.  Minnesota  ex  vel.  Olson,  283  U.S.  697,  713  (1931).  See  George  Foster,  Jr., 
op.  cit.  See  also  Harry  Schulman,  "The  Supreme  Court's  Attitude  Toward  Liberty  ol 
Contract  and  Freedom  of  Speech,"  Yale  Law  Journal,  XLI  (December,  1931),  262-271, 
reprinted,  Selected  Essays  on  Constitutional  Law,  II,  1098-1106. 
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searches  and  sH/ures,  compulsory  self-incrimination,  jury  tiial,  equal 
protection  ot  the  laws,  and  due  process  of  law  were  focal  points  of 
constitutional  controversy  during  the  period.  In  1920,  for  example, 
the  Supreme  Court  placed  a  ban  upon  arbitrary  methods  used  by  the 
federal  government  for  securing  evidence.  Two  suspects  were  taken 
into  custody  and,  while  they  were  detained,  representatives  ot  the 
Department  of  Justice  and  the  United  States  marshal,  "without  a 
shadow  of  authority,"  seized  books  and  papers  from  their  office.  Pho- 
tographs and  copies  of  damaging  documents  were  made,  after  which, 
in  recognition  of  the  illegality  of  the  seizure,  the  originals  were  re- 
turned. On  the  basis  of  the  information  gathered,  however,  sub- 
poenas were  then  issued  lawfully  to  compel  the  reproduction  of  the 
originals.  The  Supreme  Court  refused  to  accept  an  interpretation  of 
the  search-and-seizures  provision  of  the  Fourth  Amendment  which,  it 
said  in  the  language  of  Justice  Holmes,  reduced  the  Fourth  Amend- 
ment to  a  form  of  words: 

The  essence  of  a  provision  forbidding  the  acquisition  of  evidence  in 
a  certain  way  is  that  not  merely  evidence  so  acquired  shall  not  be  user1 
before  the  Court,  but  that  it  shall  not  be  used  at  all.  Of  course  this 
does  not  mean  that  the  facts  thus  obtained  become  sacred  and  in- 
accessible. If  knowledge  of  them  is  gained  from  an  independent 
source  they  may  be  proved  like  any  others,  but  the  knowledge  gained 
by  the  government's  own  wrong  cannot  be  used  by  it  in  the  way 
proposed.1* 

By  contrast,  when  the  government  found  it  extremely  difficult  to 
cope  with  the  illegal  transportation  of  liquor  by  automobile,  the 
Supreme  Court  relaxed  the  constitutional  barrier  to  searches  and 
seizures  without  warrant.19  In  a  wire-tapping  case,  decided  by  a  vote 
of  five  to  four,  the  Court  sanctioned  the  power  of  the  government  to 
make  and  use  records  of  conversations  over  telephones  secretly  heard 
for  the  purpose  of  securing  conviction.  Justice  Holmes's  dissenting 
characterization  of  such  methods  as  "dirty  business"  which  the  gov- 
ernment ought  not  to  employ  had  no  immediate  effect  upon  the 
majority  interpretation  of  the  Constitution.80 

A  number  of  decisions  related  to  the  subject  of  jury  trial.  The 
Court  held  that  a  defendant  had  the  privilege  of  waiving  his  constitu 

18 Silverthorne  Lumber  Co.  v.  United  States,  251  U.S.  385,  392   (1920)      Among  othen 
sec  also  the  important  case  of  Gouled  v.  United  States,  255  U.S.  298   (1921). 
"Carroll  v.  United  States,  267  U.S.  132    (1925). 
»Olmstead  v.  United  States,  277  U.S.  438   (1928).    For  discussion  see  chapter  29- 
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tional  right  of  trial  by  jury  in  a  tederal  court.  The?  effect  of  constitu- 
tional provisions,  said  the  Court,  was  not  to  establish  trial  by  jury  as 
an  indispensable  part  of  the  frame  of  government,  but  only  to  guar- 
antee to  the  accused  the  right  to  such  a  trial.1*  The  Court  held  in 
another  case  that  driving  an  automobile  at  a  forbidden  rate  of  speed 
constituted  so  serious  a  crime  that  one  charged  with  it  must  be  ac- 
corded a  jury  trial  on  demand  rather  than  dealt  with  as  the  perpe- 
trator of  a  minor  violation  of  law  which  could  be  tried  summarily 
without  a  juiy.22 

The  procedural  rights  of  Negroes  came  up  for  consideration  again 
and  again.  The  Court  held  that  a  Negro  on  trial  for  killing  a  white 
man  was  entitled  to  have  jurors  asked  whether  they  had  racial  preju- 
dice which  might  prevent  the  giving  of  a  fair  and  impartial  verdict.23 
In  what  was  known  as  the  second  Scottsboro  case  the  Supreme  Court 
held  that  a  Negro  was  denied  equal  protection  of  the  laws  when 
brought  to  trial  before  a  jury  of  white  men  in  a  county  where  there 
were  large  numbers  of  colored  inhabitants  and  where  the  fact  that 
Negroes  were  never  called  to  serve  on  juries  demonstrated  that  they 
were  systematically  excluded.  The  Court  did  not  insist  on  having 
concrete  evidence  of  the  exclusion  of  Negroes  in  this  case,  but  drew 
its  deductions  from  the  fact  that  Negroes  had  never  been  called  to 
serve.*4  The  first  of  the  Scottsboro  cases,  decided  three  years  earlier, 
had  dealt,  not  with  jury  trial,  but  with  questions  as  to  whether 
Negroes  on  trial  for  a  capital  offense  had  been  denied  due  process  ot 
law  guaranteed  by  the  Fourteenth  Amendment  in  that  they  had  not 
been  properly  represented  by  counsel.  The  Supreme  Court  held 
that  representation  by  counsel  was  guaranteed  by  the  Constitution 
and  that  the  right  had  been  denied."  In  these  cases,  and  in  others 
decided  during  the  years  which  followed,  the  Supicme  Court  proved 
a  staunch  defender  of  the  rights  of  Negroes  in  ciises  in  which  race 
prejudice  might  be  expected  to  operate  against  them.  The  principles 
which  the  Court  announced,  however,  were  applicable,  not  only  to 
Negroes,  but  to  all  persons  in  like  situations. 

*  Pattern  v.  United  States.  281  U.S.  276  (1930) 

"District  of  Columbia  v.  Colts,  282  U.S.  63   (1930). 

»  Alclridge  v.  United  States,  283  U.S.  308  (1931). 

*Noiris  v.  Alabama,  294  U.S.  587  (1935).  See  "Scottsboto-  What  Now?"  New  Re- 
public,  LXXXII  (April  17,  1935),  270. 

•Powell  v.  Alabama,  287  U.S.  45  (1932).  For  demonstration  of  the  fact  that  the  light 
is  limited,  however,  see  Betts  v.  Brady,  316  U.S.  455  (1942) 
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THE  RIGHTS  O*    ALIENS 

In  any  time  of  national  crisis  the  position  of  aliens  in  the  country 
is  extremely  uncomfortable.  This  was  true  of  enemy  aliens  during 
the  first  World  War  and,  to  a  lesser  extent,  of  other  aliens  who  for 
any  reason  became  the  subject  of  suspicion.  After  the  war,  the  atti- 
tude of  hostility  originally  directed  toward  the  enemy  was  concen- 
trated upon  radicals,  many  of  whom  were  aliens,  who  sponsored  doc- 
trines of  communism  or  of  anarchy.  A  federal  statute  of  1920  facil- 
itated the  deportation  of  undesirable  aliens  by  expanding  the  powers 
of  the  Secretary  of  Labor.  A  case  arising  under  the  statute  was  taken 
to  the  Supreme  Court.  It  involved  the  deportation  of  certain  aliens 
whose  undesirabilily  was  demonstrated  by  their  having  been  convicted 
for  the  violation  of  ccitain  war  statutes.  The  aliens  claimed  that  the 
statute  of  1!)20  piovided  additional  punishment  for  acts  which  had 
been  committed  before  the  statute  was  passed  and  that  it  was  unconsti- 
tutional because  it  fell  within  the  category  of  ex  post  facto  laws.  The 
Supreme  Court,  through  Chief  Justice  Tuft,  rejected  the  contention. 
It  was  well  settled,  he  said,  that  deportation,  while  it  might  be  bur- 
densome and  severe  tor  the  alien,  was  not  punishment.  "The  right  to 
expel  aliens  is  a  sovereign  power,  necessary  to  the  safety  of  the  coun- 
try, and  only  limited  by  treaty  obligations  in  respect  thereto,  entered 
into  with  other  governments."  *  The  statute  did  not  increase  the  pun 
ishment  for  the  crimes  of  which  the  aliens  had  been  convicted.  Ii 
only  sought  to  rid  the  country  of  persons  who  had  shown  by  theii 
careers  that  their  continued  presence  here  would  not  make  for  the 
safety  or  welfare  of  society. 

Alien  pioblems  of  a  different  kind  arose  in  the  western  part  of  the 
United  States,  where  Chinese  and  Japanese  competed  in  large  num- 
bers with  white  farmers  and  white  laborers.  Congress  had  long  recog- 
nized the  problem  of  Chinese  competition  by  statutes  and  treaties 
under  which  the  immigration  of  Chinese  laborers  was  curtailed.  By 
the  Immigration  Act  of  1924  it  brought  the  immigration  of  Japanese 
laborers  almost  to  an  end,  thereby  promoting  a  great  deal  of  ill-will  in 
Japan.  Many  of  the  states,  not  content  with  such  federal  control  as 
had  been  exeiciscd,  passed  laws  to  prevent  ownership  or  leasing  of 
land  by  Oriental  aliens.  The  constitutionality  of  such  laws  was  chal- 
lenged as  deprivation  of  due  process  and  of  equal  protection  of  the 
laws. 

The  first  of  these  measures  to  be  passed  upon  by  the  Supreme  Court 

"Mahlci  v.  Eby,  264  U.S.  32,  39   (1924^ 
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was  a  law  of  the  state  of  Washington  which  forbade  all  aliens,  except 
those  who  had  declared  their  intention  to  become  citizens  of  the 
United  States,  to  own  or  acquire  any  interest  in  land  within  the  state. 
The  penalty  was  forfeiture  of  the  land  to  the  state  and  criminal  pun 
ishment  of  those  conveying  the  title  or  interest  in  violation  of  the  law. 
The  law  applied  to  Japanese,  Chinese,  and  other  Oriental  aliens,  since 
under  federal  statutes  they  were  not  entitled  to  become  citizens  and 
could  not  file  legal  declarations  of  intention  to  become  citizens.  The 
Supreme  Court  differentiated  the  right  of  the  alien  resident  to  earn  a 
living  by  following  ordinary  occupations,  which  had  been  protected 
in  an  earlier  case,27  from  the  right  to  own  land.  While  Congress  had 
exclusive  jurisdiction  over  immigration,  naturalization,  and  the  dis- 
posal of  the  public  domain,  said  Justice  Butler  for  the  Court,  each 
state,  in  the  absence  of  any  treaty  provision  to  the  contrary,  had 
power  to  deny  to  aliens  the  right  to  own  land  within  its  borders.  A 
law  distinguishing  between  aliens  who  had  declared  their  intention 
of  becoming  citi/ens  and  those  who  had  not  so  declared  provided  for 
no  new  classification,  said  the  Court,  and  did  not  deny  equal  protec- 
tion of  the  laws.28  In  other  cases  the  Court  upheld  legislation  enacted 
in  California  to  prevent  the  ownership  or  control  of  land  and  the  own- 
ership of  stock  in  a  corporation  holding  land  for  agricultural  purposes 
by  aliens  ineligible  to  citizenship,  without  reference  to  the  right  of 
eligible  aliens  who  had  not  declared  their  intention  of  becoming 
citizens." 

The  beliefs  of  aliens  concerning  the  duties  of  citizenship  when  they 
sought  the  privilege  of  naturalization  came  under  the  close  scrutiny 
of  the  federal  courts.  In  1929,  the  Supreme  Court  reviewed  a  deci- 
sion denying  United  States  citizenship  to  a  woman,  forty-nine  years  of 
age,  who  said  that  for  conscientious  reasons  she  would  not  take  up 
arms  in  defense  of  the  country  if  called  upon  to  do  so.  She  was  a 
woman  of  considerable  intellectual  attainment,  but  she  admitted  that 
she  was  an  uncompromising  pacifist  and  that  she  had  no  sense  of 
nationalism,  but  only  a  cosmic  consciousness  of  belonging  to  the  hu- 
man family.  Although  the  question  was  not  one  of  constitutionality, 
but  of  administrative  interpretation  of  federal  statutes  dealing  with 
naturalization,  the  Court  went  back  to  constitutional  principles,  nev- 
ertheless, as  a  basis  for  statutory  interpretation.  Speaking  for  the 

"Triuiv  v.  Raich,  239  U.S.  33,  42   (1915). 
"Terrace  v.  Thompson,  263  U.S.  197   (1923). 

"Porterfield  v.  \Vcbb,  263  U.S.  225  (1923);  Webb  v.  O'Brien,  263  U.S.  313  (1923);  and 
Frick  v.  Webb,  263  U  S.  326  (1923).  See  also  Cockrill  v.  California,  268  U.S.  258  (1925), 
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majority  of  the  Court  in  a  six-to-three  division,  Justice  Butler  declared 
that  the  duty  to  defend  our  government  against  all  enemies  was  a 
fundamental  principle  of  the  Constitution.  The  commo**  defense 
was  one  of  the  purposes  for  which  the  Constitution  was  ordained  and 
established.  Pacifists  who  lacked  a  sense  of  nationalism,  he  said,  were 
likely  to  be  incapable  of  the  attachment  for  and  devotion  to  the  prin- 
ciples of  our  Constitution  that  were  required  of  aliens  seeking  natural- 
ization." 

Justices  Holmes,  Brandeis,  and  San  ford  dissented.  Justice  Holmes 
deplored  the  rejection  of  a  person  who,  he  thought,  was  obviously 
more  than  ordinarily  desirable  as  a  citizen  of  the  United  States.  He 
said: 

Surely  it  cannot  show  lack  of  attachment  to  the  principles  of  the 
Constitution  that  she  thinks  that  it  can  be  improved.  I  suppose  that 
most  intelligent  people  think  that  it  might  be.  Her  particular  im- 
provement looking  to  the  abolition  of  war  seems  to  me  not  materially 
different  in  its  bearing  on  this  case  from  a  wish  to  establish  cabinet 
government  as  in  England,  or  a  single  house,  or  one  term  of  seven 
years  for  the  President.  To  touch  a  more  burning  question,  only  a 
judge  mad  with  partisanship  would  exclude  because  the  applicant 
thought  that  the  Eighteenth  Amendment  should  be  repealed.81 

If  there  was  any  principle  of  the  Constitution  that  more  imperatively 
called  for  attachment  than  any  other,  he  continued,  it  was  the  prin- 
ciple of  free  thought  — 

not  free  thought  for  those  who  agree  with  us,  but  freedom  for  the 
thought  that  we  hate.  I  think  that  we  should  adhere  to  that  principle 
with  regard  to  admission  into,  as  well  as  to  life  within,  this  country."0 

THE  RIGHTS  OF  LABOR 

Supreme  Court  decisions  affected  the  rights  of  labor  in  many  fields. 
An  important  decision  had  to  do  with  the  power  of  government  to  fix 
minimum  wages  for  women.  Some  cases  involved  the  use  of  federal 
anti-trust  legislation  to  curb  the  activities  of  labor  organizations. 

«°  United  States  v.  Schwimmer,  279  U.S.  644  (1929).  See  Outlook,  CLII  (June  12,  1929) 
250. 

« Ibid.,  p.  654. 

w  Ibid.,  p.  655.  In  two  other  cases,  United  States  v.  Macintosh,  283  U.S.  605  (1931), 
and  United  States  v.  Bland,  283  U.S.  636  (1931),  the  Supreme  Court,  by  five-to-four 
decisions  again  interpieted  the  naturalization  laws  so  as  to  exclude  conscientious  objec 
tors.  Justice  Sutherland  wiote  the  majority  opinions  and  Chief  Justice  Hughes  wrou 
the  dissents. 
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Others  dealt  with  the  use  of  injunctions  in  labor  disputes  and  still 
others  with  federal  machinery  for  solving  the  problems  of  railroad 
labor. 

Sim  e  the  beginning  of  the  twentieth  century,  many  states  had  enacted 
laws  to  protect  workers  by  regulating  the  conditions  of  their  employ- 
ment. The  measures  included  workmen's-compensation  legislation, 
safety-appliance  legislation,  legislation  affecting  the  health  of  workers, 
regulation  of  hours  of  employment,  and,  to  a  limited  extent,  regula- 
tion of  minimum  wages.  The  enactment  of  such  legislation  involved, 
not  merely  political  struggles,  but  struggles  all  the  way  along  to  win 
judicial  sanction  in  terms  of  the  Constitution.  The  legislation  had 
to  be  justified  in  terms  of  legitimate  exercise  of  the  police  powers  of 
the  states  in  order  to  avoid  the  piohibition  of  the  Fourteenth  Amend- 
ment against  taking  liberty  or  property  without  due  process  of  law. 
The  line  of  constitutional  demarcation  was  never  clearly  defined.  It 
will  be  recalled  that  in  the  Lochner  case,33  decided  in  1905,  the  major- 
ity of  the  Supreme  Court,  arguing  in  teims  of  liberty  of  contract,  had 
invalidated  a  state  law  establishing  the  maximum  number  of  hours 
for  which  men  woiking  in  bakeshops  might  be  employed.  In  1908, 
however,  in  Muller  v.  Oregon,*4  the  Supreme  Court  upheld  an  Oregon 
law  restricting  the  number  of  hours  which  women  might  be  required 
to  work  in  certain  forms  of  employment,  basing  its  decision  largely 
upon  the  effects  which  long  hours  of  labor  were  thought  to  have  upon 
women  and,  through  them,  upon  the  physical  well-being  of  the  race 
as  a  whole.  In  1917,  after  many  changes  in  the  personnel  of  the  Court, 
it  sustained,  in  Bunting  v.  Oregon,35  a  law  limiting  the  hours  of  labor 
of  any  person,  whether  man  or  woman,  engaged  in  certain  forms  of 
employment.  The  Lochner  case  was  completely  ignored,  and  it  was 
widely  assumed  that  to  all  intents  and  purposes  the  case  had  been 
overruled. 

It  was  then  an  established  principle  of  American  economic  and 
legal  thought  that  governmental  regulation  of  wages,  as  of  other 
prices,  constituted  a  more  serious  invasion  of  the  liberty  guaranteed 
by  the  Constitution  than  other  forms  of  regulation  such  as  those  oi 
hours  and  conditions  of  employment.  The  state  of  Oregon,  however, 
a  leader  in  this  as  in  other  forms  of  social  legislation,  sought  to  enforce 

"Lochner  v.  New  York,  198  U.S.  45   (1905). 

M208  U.S.  412   (1908).    See  Felix  Frankfurter,  "Hours  of  Labor  and  Realism  in  Co* 
stitutional  Law,"  Harvard  Law  Review*  XXIX   (February,  1916),  353. 

•243  U.S.  426  (1917). 
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a  minimum-wage  law  applicable  only  to  women,  on  grounds  similar  to 
those  successfully  urged  in  the  Muller  case  with  reference  to  maxi- 
mum hours  of  employment  for  women.  The  highest  state  court  up- 
held the  measure.  Before  the  Supreme  Court  the  case  was  first 
argued  in  1914,  then  again  in  1916,  and  a  third  time  in  1917.  It  was 
decided  at  a  time  when  the  Court  had  a  full  membership  of  nine, 
but  when  only  eight  members  were  eligible  to  vote,  Justice  Bnmdeis 
having  been  of  counsel  in  the  case  in  earlier  years.  The  Court 
divided  four  to  four.**  The  effect  was  to  sanction  the  decision  of  the 
state  court  as  far  as  this  case  was  concerned,  but  without  determining 
the  ultimate  policy  of  the  Supreme  Court. 

In  1923,  the  Court  decided  another  minimum-wage  case,  Adkins  v. 
Children's  Hospital.87  The  case  dealt  with  an  act  of  Congress  estab- 
lishing minimum  wages  for  women  and  children  in  the  District  of 
Columbia,  but  the  importance  of  the  decision  was  nation-wide,  in 
that  the  principles  were  applicable  to  state  legislation  on  the  same 
subject.  Felix  Frankfurter  filed  a  long,  factual  brief  to  demonstrate 
the  alleged  effects  upon  women  occasioned  by  employment  for  inade- 
quate wages.  A  number  of  additional  changes  in  the  personnel  of 
the  Court  had  taken  place  since  the  four-to-four  decision  in  the  Ore- 
gon case.  With  three  justices  dissenting  and  Justice  Brandeis  de- 
clining to  participate,  the  Court  held  the  statute  unconstitutional.  A 
careful  study  of  the  position  of  various  members  of  the  Court  on  the 
constitutionality  of  minimum-wage  legislation  has  convinced  one  com- 
mentator that,  had  the  case  come  before  the  Court  at  almost  any  other 
time  within  a  considerable  period,  the  decision  would  have  been  in 
favor  of  the  constitutionality  of  the  law.  In  his  language,  "The  un- 
constitutionality  of  minimum-wage  legislation  has  been  dictated  by 
the  calendar  rather  than  by  the  Constitution."  w  Justice  Sutherland, 
almost  always  an  opponent  of  legislation  restricting  the  freedom  of 
business  enterprise,  wrote  the  opinion  of  the  Court.  He  revived  the 
arguments  of  the  Lochner  case  and  held  that  women  of  mature  age 

"Stettler  v,  O'Hara,  243  U.S.  629  (1917).  For  further  discussion  of  these  several  cases 
see  chaptei  25. 

"  261  U.S  525   (1923). 

"Thomas  Reed  Powell,  "The  Judicially  of  Minimum-Wage  Legislation,"  Harvard 
Law  Review,  XXXVII  (March,  1924),  515-548:  reprinted,  Stlt-cted  hsw\s  on  Constitu- 
tional Law,  II,  716-732.  For  further  discussion  of  the  decision  see  Edward  Herman, 
"The  Supreme  Court  and  the  Minimum  Wage,"  Journal  of  Political  Economy,  XXXI 
(Decemher,  1923),  852-856;  "The  Supreme  Court  Supplants  Congress,"  Nation,  CXV1 
(April  25,  1923)  484;  "An  Appeal  from  the  Supreme  Couit,"  New  Republic,  XXXIV 
/April  25,  1923),  228;  Francis  Bowers  Sayre,  "The  Minimum-Wage  Decision,"  Survey, 
L  (May  1.  1923),  150-151,  172. 
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had  a  right  to  make  contracts  of  employment  which  could  not  le  lin> 
ited  by  legislation  fixing  minimum  wages. 

Chief  Justice  Taft  and  Justices  Holmes  and  Sanford  dissented.  Taft 
had  always  supposed  that  the  Lochner  case  had  been  overruled  sub 
silentio  by  the  Bunting  case.  He  saw  no  reason  why  wages  should 
have  greater  freedom  from  regulation  than  hours.  One  was  the  mul- 
tiplier, he  said,  and  the  other  the  multiplicand.  Holmes  said  the  only 
objection  that  could  be  urged  against  the  present  law  was  found 
"within  the  vague  contours  of  the  Fifth  Amendment,"  *"  and  lie  con 
sidered  the  enactment  clearly  within  the  power  of  Congress.  The  earliei 
decisions  upon  the  liheity  guaranteed  by  the  due-process  clauses  ol 
the  Constitution,  he  argued,  went  no  farther  than  an  unpretentious 
assertion  of  the  liberty  to  follow  the  ordinary  callings.  Later,  "that 
innocuous  generality  was  expanded  into  the  dogma,  liberty  of  con- 
tract.'* *°  Pretty  much  all  law,  he  remarked,  consisted  in  forbidding 
men  to  do  some  things  that  they  wanted  to  do,  and  contract  was  no 
more  exempt  from  law  than  other  acts.  Like  Chief  Justice  Taft,  ht 
could  see  no  difference  in  kind  or  degree  of  interference  with  liberty 
between  regulation  of  hours  and  regulation  of  wages. 

Liberal  groups  and  reputable  lawyers  and  teachers  of  law  criticized 
the  decision.  It  gave  impetus  to  the  movement  to  limit  in  various 
ways  the  powers  of  the  Supreme  Court  to  nullify  legislation  on  consti- 
tutional grounds.  The  emptiness  of  the  constitutional  guarantee  ol 
a  woman's  freedom  of  contract  was  graphically  portrayed  by  Rollin 
Kirby  in  the  New  York  World  in  a  cartoon  depicting  Justice  Suther- 
land handing  the  decision  to  a  woman  wage-worker  over  the  caption 
"This  decision  affirms  your  constitutional  right  to  starve."  " 

The  criticism  continued  without  avail  for  more  than  a  decade 
Another  case  was  decided  on  the  basis  of  the  Adkins  case  as  late  as 
1936.4*  It  was  only  in  the  midst  of  the  bitter  controversy  over  Supreme 
Court  reform  which  took  place  in  1937  that  the  Supreme  Court  over* 
ruled  its  decision  in  the  Adkins  case  and  sanctioned  governmental 
establishment  of  minimum  wages  for  women.  The  decision  even  then 
was  handed  down  on  the  narrow  margin  of  five  to  four.** 

THE  LABOR  INJUNCTION 

Labor  tried  to  secure  limitation  ot  hours,  higher  wages,  and  bettei 
working  conditions  for  men,  not  predominantly  through  legislation 

"26 1   U.S.  568.  "Ibid.,  p.  568. 

tt  Reproduced,  Survey,  L  (May  1,  1925),  164. 

"  Morehead  v.  New  York,  298  U.S.  587  (1936). 

"West  Coast  Hotel  Co.  v.  Parrish,  300  U  S.  379   (1937). 
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but  through  collective  bargaining  between  employers  and  representa- 
tives of  labor  unions.  Such  a  method  contributed  to  the  strength 
of  the  unions  and  to  the  maintenance  of  organizations  equipped  at  all 
times  for  the  perennial  struggle  between  employers  and  employees 
The  weapon  of  the  union  was  to  strike,  supported  by  picketing  and 
by  boycotting  the  products  of  recalcitrant  employers.  Employers 
usually  sought  to  prevent  unionization,  often  requiring  workers  to 
sign  what  were  known  as  "yellow-dog"  contracts,  by  which  they  agreed 
not  to  hold  membership  in  labor  unions  during  the  terms  of  their 
employment.  If  unionization  seemed  inevitable,  employers  often 
sought  to  control  the  unions  by  one  device  or  another,  including  the 
device  of  establishing  company  unions.  The  most  powerful  employer 
weapon  used  against  strikes,  picketing,  and  boycotts  was  the  labor  in- 
junction. Employers  began  to  make  effective  use  of  injunctions  issued 
by  federal  courts  to  curb  the  activities  of  labor  organizations  during 
the  period  of  the  eigh  teen-nine  ties.4*  The  injunction  represented  the 
use  of  the  equity  power  of  courts  to  prevent  injury  to  property  or 
property  rights  for  which  no  adequate  compensation  could  be  secured 
by  suits  brought  after  the  injury  had  taken  place.  Even  when  it  was 
possible  to  win  damage  suits  against  particular  workers,  they  usually 
lacked  the  property  necessary  to  pay  the  damages  assessed  against  them. 
Since  labor  unions  were  usually  unincorporated  organizations,  there 
was  doubt  for  many  years  as  to  whether  they  were  entities  suable  in  the 
courts.  Even  after  the  courts  had  decided  that  they  were  suable,  and 
when  they  were  shown  to  have  had  funds  in  their  treasuries  upon 
which  levies  might  be  made  under  the  law,  making  collections  from 
them  proved  difficult.  The  injunction,  therefore,  which  sought  to 
prevent  the  perpetuation  of  injuries,  seemed  to  most  judges  and,  of 
course,  also  to  most  employers  the  logical  instrument  for  the  protec- 
tion of  the  property  and  the  rights  of  the  latter.  To  labor  unions, 
however,  its  use  meant  the  alignment  of  the  courts  on  the  side  of  prop- 
erty in  the  struggle  for  advantage  between  the  employers  and  the  em- 
ployed. The  unions  denounced  "government  by  injunction"  with 
increasing  bitterness  as  federal  injunctions  placed  drastic  restrictions 
on  the  civil  rights  of  workers  and  crippled  what  seemed  to  be  strictly 
legitimate  effort  to  resolve  labor  grievances. 

44  For  a  history  of  labor  injunctions  see  Felix  Frankfurter  and  Nathan  Gieene,  The 
Labor  Injunction  (1930);  Edwin  E.  Witte.  The  Government  in  Labor  Disputes  (1932); 
Thomas  Reed  Powell,  "The  Supreme  Court's  Control  over  the  Issue  of  Injunctions  in 
I.a)x>r  Disputes,"  Proceedings  of  the  Academy  of  Political  Science,  XIII  (June,  1928), 
S7-77. 
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The  jurisdiction  of  federal  courts  in  labor  cases  rested  on  various 
grounds,  including  provisions  of  anti-trust  legislation,  UK  Interstate 
Commerce  Act,  and  other  federal  statutes.  Frequently,  however, 
jurisdiction  was  exercised,  not  upon  the  basis  of  any  federal  statute, 
but  by  virtue  of  the  fact  that  the  parties  involved  in  the  labor  contro- 
versy could  be  shown  to  be  citizens  of  different  states.  The  law  in- 
volved in  such  cases  consisted  usually  of  fundamental  principles  of 
law  and  equity  as  interpreted,  not  by  the  courts  of  the  states  in  which 
the  controversies  arose,  but  by  the  federal  judges  acting  in  the  cases. 
Federal  judges  were  appointed  for  life  and  were  free  from  some  of  the 
restraints  of  public  sentiment  which  were  placed  upon  most  state 
judges  by  the  periodic  necessity  of  standing  for  re-election.  In  their 
exertion  of  restraints  upon  labor,  therefore,  they  were  regarded  by 
exasperated  laborers  as  untouchable  associates  of  and  sympathizers 
with  the  employer  class. 

Over  a  long  period  of  years  the  friends  of  labor  sought  in  various 
ways  to  eliminate  "government  by  injunction."  Some  of  them  tried 
vainly  to  do  away  with  that  portion  of  the  jurisdiction  of  federal 
courts  which  depended  upon  diversity  of  citizenship.  They  argued 
that  all  cases  should  be  left  to  the  determination  of  the  state  courts 
except  those  aiising  out  of  the  federal  Constitution,  laws,  and  treaties. 
Attempts  were  made  to  secure  legislation  to  prevent  the  use  of  in- 
junctions for  the  enforcement  of  anti-trust,  interstate  commerce,  and 
other  forms  of  federal  legislation.  Other  proposals  looked  to  the  gen 
eral  elimination  of  the  equity  powers  of  federal  courts  where  labor 
controversies  were  involved.  Less  sweeping  proposals  attempted  to 
eliminate  some  of  the  more  drastic  abuses  connected  with  the  use  of 
injunctions. 

In  the  Clayton  Act,  passed  in  1914,  friends  of  labor  brought  about 
the  insertion  of  piovisions  which  it  was  hoped  would  greatly  restrict 
the  use  of  injunctions  in  labor  disputes.  Early  in  1921,  the  Supreme 
Court,  with  Justices  Brandeis,  Holmes,  and  Clarke  dissenting,  held 
that  the  Clayton  Act  did  not  legalize  the  secondary  boycott  and  im- 
munize workers  responsible  for  it  from  the  operation  of  the  principles 
of  equity.**  Soon  afterward,  the  Court  confirmed  the  frustration  of 
the  hopes  of  labor  by  holding  that  no  new  principle  was  introduced 
into  the  equity  jurisprudence  of  the  federal  courts  by  the  provisions 
of  the  Clayton  Act.  These  provisions,  said  Chief  Justice  Taft,  were 
merely  declaratory  of  the  practice  which  had  already  prevailed  in  the 

» Duplex  Printing  Press  Co.  v.  Deering,  254  US.  443   (1921). 
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courts.1*     Other  cases,  decided  thereafter,  sanctioned  the  continued 
use  ol  injunctions  to  curb  violations  of  anti-trust  legislation  by  labor 


organizations. 


Equity  procedure  did  not  include  jury  trial.  Poisons  who  violated 
injunctions  wcic  punished  for  contempt,  usually  by  the  judges  \vlio 
issued  the  injunctions,  without  the  protection  that  juiics  would  have 
afforded.  To  give  a  measure  of  protection  against  aibitiaiy  action  by 
partisan  judges,  a  provision  had  been  inserted  in  the  Clayton  Act  to 
the  effect  that  a  person  accused  of  contempt  of  court,  if  the  action  com- 
mitted was  of  such  a  character  as  also  to  constitute  a  criminal  offense 
under  any  statute  of  the  United  States  or  law  of  any  state,  was  to  have 
the  privilege  of  trial  by  jury.  The  Supreme  Court  upheld  the  statute, 
but  by  a  decision  which  greatly  restricted  its  inteipretatioii.4* 

Late  in  1921,  the  Supreme  Court  decided  the  important  injunction 
case  of  Tiuax  v.  Corrigan.49  This  case  was  based  upon  the  laws  of  the 
state  of  Arizona.  Striking  employees  of  a  restaurant  had  used  all  the 
typical  methods  of  strikes  to  keep  people  from  patronizing  the  estab- 
lishment. The  owner  sought  an  injunction  in  a  state  court.  Provi- 
sions of  Arizona  law,  however,  were  interpreted  by  the  state  court  tc 
prohibit  the  issuing  of  injunctions  in  situations  of  this  kind.  The 
owner  of  the  restaurant  contended  that  in  denying  him  piotection 
against  injury  the  state  took  his  property  without  due  process  of  law, 
in  violation  of  the  Constitution  of  the  United  States.  The  case  was 
appealed  to  the  Supreme  Court,  where  ChieJ  Justice  Taft,  speaking 
for  a  majority  of  the  Court,  upheld  this  contention.  The  legislative 
power  of  a  state,  he  said,  could  be  exerted  only  in  subordination  to  the 
fundamental  piinciples  of  right  and  justice  which  the  guarantee  of 
clue  process  in  the  Fourteenth  Amendment  was  intended  to  preserve. 
He  held  also  that  the  state  statute  denied  equal  protection  of  the  laws. 

Four  justices  dissented,  throwing  the  issue  into  relief  as  they  did  so. 
Principles  which  had  evolved  for  the  protection  of  physical  property 
were  now  being  used  to  protect  intangibles  such  as  ways  of  doing  busi- 
ness, including  the  "good-will"  of  customers.  Justice  Holmes  re- 
marked that  by  calling  a  business  "property"  it  was  made  to  seem  like 

"  American  Steel  Foundries  v.  Tri-City  Central  Tiadcs  Council,  257  U.S.  184   (1921). 

47  United  States  v.  Brims,  272  U.S.  549  (1926);  Bedford  Cut  Stone  Co.  v.  Journeymen 
Stone  Cutters'  Association,  274  U.S.  37  (1927).  Foi  a  study  of  the  application  of  anti- 
trust legislation  to  labor  see  Edward  Roman,  Labor  and  the  Sherman  Act  (1930). 

"Michaelson  v.  United  States,  266  U.S.  42  (1924).  The  act  was  held  to  apply  only  to 
criminal  contempt  and  not  to  civil  contempt. 

"257  U.S.  312   (1921). 
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land,  with  the  resulting  conclusion  that  a  statute  could  not  substanti 
ally  cut  down  the  advantages  of  ownership  existing  before  the  statute 
was  passed.  Although  an  established  business  might  have  pecuniary 
value  which  was  protected  by  law,  he  declared,  it  could  not  be  given 
definiteness  of  contour  by  calling  it  a  thing.  It  was  a  course  of  con- 
duct and,  like  other  conduct,  was  subject  to  substantial  modifications. 
He  could  not  understand  the  notion  that  it  would  be  unconstitutional 
to  authorize  by  statute  boycotts  and  the  like  in  aid  of  the  employee's  or 
the  employer's  interests.  After  stating  other  objections,  he  concluded 
by  saying: 

There  is  nothing  that  I  more  deprecate  than  the  use  of  the  Four- 
teenth Amendment  beyond  the  absolute  compulsion  of  its  words  tc 
prevent  the  making  of  social  experiments  that  an  important  part  ol 
the  community  desires,  in  the  insulated  chambers  afforded  by  the  sev- 
eral states,  even  though  the  experiments  may  seem  futile  or  even 
noxious  to  me  and  to  those  whose  judgment  I  most  respect.80 

The  use  of  injunctions  by  workers  to  protect  their  own  rights  was 
never  more  than  sporadic.51  It  was  predominantly  an  instrument  of 
the  employer  group.  In  1928,  the  president  of  the  American  Feder- 
ation of  Labor  submitted  a  partial  list  of  three  hundred  and  eighty- 
nine  labor  injunctions  in  state  and  federal  courts  issued  during  the 
preceding  decade,"  some  of  which  were  so  sweeping  as  to  constitute 
^ross  abuses  of  the  rights  of  the  parties  restrained.  An  extreme  ex- 
ample was  an  injunction  issued  in  1930  in  a  federal  distiict  court  in 
Iowa.  Senator  Morris  described  its  effect  as  follows: 

The  defendants  in  this  case,  it  will  be  observed,  were  not  allowed 
to  tell  anyone  that  a  strike  was  in  progress.  They  were  not  allowed 
to  give  any  publicity  in  any  way  to  the  fact  that  a  strike  existed.  They 
were  not  allowed  to  tell  anyone  that  the  complainant  required  its 
employees  to  sign  the  "yellow-clog"  contract.  In  other  words,  their 
mouths  were  absolutely  closed  and  "free  speech"  was  forbidden.  They 
could  not,  without  violating  this  injunction,  have  sought  advice  from 
an  attorney.  The  son  would  not  be  allowed  to  seek  advice  from  his 
own  father.  And  if  the  defendants  violated  this  severe  decree  they 
would  be  liable  for  contempt  of  court,  which  means  that  they  would 
be  tried  for  an  offense  made  illegal  by  the  judge  —  an  offense  consist- 
ing of  an  act  which  would  be  perfectly  lawful  under  the  laws  of  the 

*lbtd.,i>   314. 

"For  one  impoitant  instance  sec  Texas  and  New  Oilcan*  Railroad  Co.  t.  Brother 
hood  of  Railway  and  Steamship  Clerks,  281  U.S.  5*8  (1930). 
"Senate  Repot  I  No    1060,  71st  Cong.  2d  sess.,  Fait  II,  p.  7 
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state  where  the  controversy  existed.  They  were  not  only  loi  hidden 
to  violate  this  judge-made  statute,  but,  in  case  they  did  violate  it,  they 
would  be  tried  by  the  man  who  made  the  statute.  They  would  not 
be  allowed  a  trial  before  a  jury  of  their  peers  —  a  privilege  granted  to 
the  vilest  of  criminals." 

When  successive  decisions  of  the  Supreme  Court  demonstrated  that 
the  provisions  of  the  Clayton  Act  did  not  bar  injunctions  in  lalor 
disputes,  a  movement  was  started  for  new  legislation.  Friends  oi  labor 
sponsored  at  session  after  session  of  Congress  a  bill  to  remedy  the 
abuses.  The  bill  made  "yellow-dog"  contracts  unenforceable  in  any 
federal  court,  either  in  law  or  equity.  It  gave  the  right  of  jury  trial 
in  a  wider  range  of  contempt  cases  than  that  covered  by  the  Clayton 
Act.  It  withdrew  from  the  federal  courts  the  power  oi  issuing  in- 
junctions in  a  wide  range  of  cases  involving  labor  disputes.  Opponents- 
of  the  measuie  argued  that  Congress  had  no  constitutional  power  to 
curtail  the  equity  jurisdiction  of  the  iederal  courts.  In  opposition  to 
this  argument,  Felix  Frankfurter,  of  Harvard  Law  School,  submitted 
a  persuasive  memorandum  demonstrating  the  fact  that  the  extent  of 
the  judicial  power  vested  in  the  inferior  couits  rested  with  Congress.5' 

In  spite  of  the  dissatisfaction  of  those  for  whom  the  bill  went  too  far 
and  otheis  for  whom  it  did  not  go  far  enough,  it  was  passed  by  sub- 
stantial majorities  in  1932,  a  presidential  election  year.  ttcfore  sign- 
ing it,  President  Hoover  referred  it  to  the  Attorney  General  for  com- 
ment. The  Attorney  General  called  attention  to  the  argument  that 
the  bill  was  unconstitutional  because  of  its  provisions  concerning 
"yellow-dog"  contracts  and  on  other  grounds,  but  came  to  the  con- 
clusion that  these  questions  could  be  settled  only  by  judicial  deter- 
mination. In  many  respects  he  thought  the  bill  less  clear  than 
it  might  have  been.  It  was  inconceivable,  he  said,  that  Congress 
could  have  intended  to  protect  racketeering  and  extortion  under  the 
guise  of  labor-organization  activity.  The  anti-trust  division  of  the 
Department  of  Justice  had  studied  the  measure  and  had  concluded 
that  it  did  not  prevent  injunctions  in  such  cases  and  in  suits  by  the 
United  States  to  enjoin  unlawful  conspiracies  or  combinations  under 
the  anti-trust  laws  to  outlaw  legitimate  articles  of  interstate  commerce. 
Somewhat  reluctantly,  it  appeared,  he  recommended  that  the  Presi- 
dent sign  the  bill.06  In  signing  the  bill,  the  President  made  public  the 

«•  Ibid.,  p.   J6. 

"See  Appendix  to  House  Report  No.  669,  72d  Cong.,  1st  sess.,  pp.   12-16.      For  the 
arguments  of  the  opposition  see  statement  by  James  M.  Berk,  75  Congressional 
6471-5477. 

*Ncw  York  Times,  March  24,  1932. 
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opinion  of  the  Attorney  General.  Senator  Norris,  one  of  the  spon- 
sors of  the  bill,  lemaiked  bitterly  that  the  President  dared  not  veto  it, 
but  did  everything  he  could  to  weaken  its  effect." 

The  enactment  of  the  measure,  known  as  the  Norris-La  Guardia 
Act,*7  was  hailed  by  labor  as  the  fruit  of  a  definite  victory,  but  not  as 
labor's  Magna  Charta  which  the  Clayton  Act  at  first  appeared  to  be; 
and  it  was  not  geneially  believed  that  the  new  statute,  even  if  held 
constitutional  in  all  respects,  would  be  a  panacea  for  all  the  ills  of 
labor.  The  constitutionality  of  the  limitation  on  the  powers  of  the 
federal  courts  to  issue  injunctions  was  upheld  by  lovvci  federal  courts; 
but  the  Supreme  Court  was  able  to  avoid  an  official  appraisal  of  the 
act  during  die  earlier  years  of  its  operation.68  A  number  of  states 
enacted  similar  laws,  some  of  them  even  preceding  the  federal  enact- 
ment. As  a  result  of  the  movement,  the  abuse  of  injunctive  powei 
by  both  federal  and  state  courts  has  been  greatly  curtailed.  Contro- 
versies between  employers  and  employees  have  usually  been  fought 
out  along  other  lines. 

86  Edwin  E.  Witte,  "The  Federal  Anti-Injunction  Act,"  Minnesota  Law  Revirw,  XVI 
(May,  1932),  638-658,  613.  *oi  general  discussions  of  the  bill  see  Felix  Fiankfmter  and 
Nathan  Greene,  "Congicssional  Power  over  the  Labor  Injunction,"  Columbia  Law  Re- 
view, XXXI  (Maich,  1931).  385-412;  J.  P.  Chamberlain,  "The  Federal  Anti-Injunction 
Au,"  American  liar  Association  jouinal,  XVIll  (July,  1932),  477-479,  Francis  B.  Sayie, 
"LalxH  and  the  Comu,"  Yale  Law  Journal,  XXXIX  (Match,  1930),  682-705. 

W47  Stat.  70 

"Ciiuk-iella  Theatre  Co.  v.  Sign  Winers'  Local  Union,  6  F.  Supp.  164  (1934);  Levering 
and  Garugues  Co.  v.  Mori  in,  71  F.  (2d)  284  (1934);  United  Eleutic  Coal  Companies  v. 
Rice,  80  F.  (2d)  1  (1935).  (The  Supreme  Court  denied  certioraii  in  the  last  twc 
lases)  New  Nc^io  Alliance  v  Sonitaiy  Gromy  Co.,  303  1T  S  552  (1938). 


CHAPTER 


JUDICIAL  LIMITS   OF   REGULATORY   POWER 


SUPREME  COURT  DECISIONS  between  the  first  World  War  and  the  New 
Deal  reflected  the  steady  expansion  of  state  and  federal  regulatory 
power  over  economic  enterprise  and  the  desires  of  the  judiciary  to 
establish  barriers  against  the  overextension  of  such  power  all  along 
the  line.  Cases  involving  state  regulations  were  so  numerous  and 
varied  as  to  discredit  gloomy  predictions  of  the  decimation  of  the 
states  in  the  face  of  growing  federal  authority.  The  principal  limita- 
tions upon  state  authority  resulted  not  so  much  fiom  the  expansion 
of  federal  regulatory  power  as  from  judicial  holdings  that  state  regula- 
tions violated  some  provision  oi  the  Constitution.  The  decisions  re- 
flected concern  of  the  courts  about  the  increasingly  obvious  departure 
of  the  United  States  from  laissez-faire  principles.  They  had  their 
counterpart  in  other  decisions  similarly  limiting  the  powers  of  the 
federal  government.  Both  groupings  of  decisions,  together  with  re- 
lated decisions  in  the  field  of  taxation,  are  discussed  in  this  chapter. 

POLICE  POWERS  OF  THE  STATES 

Depending  upon  whether  the  measures  were  approved  or  disap- 
proved, the  courts  classified  most  state  regulations  either  as  legitimate 
exercises  of  the  police  power  or  as  measures  invalid  under  the  Consti- 
tution, usually  because  of  violation  of  the  commerce  or  due-process 
clauses.  The  requirement  that  they  fit  into  the  judicially  created 
category  of  police  power  put  the  states  virtually  in  the  position  of 
exercising  powers  delegated  by  the  Constitution,  rather  than  all 
powers  which  the  Constitution  did  not  confer  upon  the  federal  gov- 
ernment or  prohibit  to  the  states.  The  Supreme  Court  became,  in 
great  detail,  the  arbiter  of  what  the  states  might  do.1 

1For  a  detailed  discussion  of  police  power  decisions  from  1922  to  1930  see*  Thomai 
Reed  Powell,  "The  Supreme  Court  and  State  Police  Power,  1922  1930,"  rirginia  Law 
Review,  XVII  and  XV1I1  (April,  1931),  529-556;  (May,  1931),  653  675;  (June.  1931) 
765-799;  (November,  1931),  1-36;  (December,  1931),  131-169;  (January,  1932),  270-30r> 


814          JUDICIAL     LIMITS     OF     REGULATORY     POWER 

Many  cases  discussed  hitherto  or  hereafter  in  other  connection? 
illustrate  the  relations  of  state  police  power  to  the  commerce  and  due- 
process  clauses.  A  few  examples  provide  further  illustrations  as  to 
police  power  and  due  process.  A  Pennsylvania  statute  was  unconsti- 
tutional, said  Justice  Holmes  for  the  Supreme  Court,  in  its  prohibi- 
tion of  coal-mining  under  private  dwellings  or  streets  where  the  right 
to  mine  such  coal  had  been  reserved  in  the  grant  of  the  property, 
The  general  rule,  he  explained,  was  that  while  property  might  be 
regulated  to  a  certain  extent,  if  regulation  went  too  far  it  would  be 
regarded  as  a  taking  of  property  in  violation  of  the  Constitution.  He 
thought  the  regulation  went  too  far  in  this  case.2  The  Court  held  that 
the  police  power  did  not  authorize  a  Nebraska  statute  which  estab- 
lished maximum  weight  for  loaves  of  bread,  and,  after  allowing  a  cer- 
tain leeway  known  as  tolerance,  provided  penalties  for  selling  or  for 
making  for  sale  bread  in  other  weights.  The  purpose  of  the  statute 
was  to  protect  customers  against  fraud  involved  in  selling  underweight 
loaves  for  loaves  of  prescribed  dimensions.8  Some  years  later,  how- 
ever, the  Court  upheld  another  Nebraska  statute  dealing  with  the 
same  subject,  in  which  the  tolerances  were  increased  and  ceitain  of 
the  other  regulatory  provisions  were  modified.4  To  decide  each  of 
the  cases  the  Court  had  to  inquire  into  and  reach  a  decision  concern- 
ing intricate  facts  about  the  baking  and  the  preservation  of  bread 
which  were  quite  within  the  realm  of  the  parties  at  interest,  but  had 
little  relation  to  the  specialized  training  of  the  members  of  the  Court. 

Dividing  six  to  three,  the  Court  invalidated  a  Pennsylvania  statute 
forbidding  the  use  of  shoddy  in  the  manufacture  of  bedding  materials. 
The  Court  found  it  necessary  to  decide  whether  or  not  the  material 
known  as  shoddy  might  well  contain  germs  or  otherwise  constitute 
a  menace  to  health  so  as  to  justify  the  regulatory  measure.6  The  Court 
held  unconstitutional  a  Pennsylvania  statute  requiting  that  all  drug- 
stores of  which  ownership  was  thereafter  acquired  should  be  owned 
only  by  licensed  pharmacists.  One  purpose  of  the  statute  was  no 
doubt  to  prevent  the  further  expansion  of  drugstore  chains.  Justice 

(February,  1932).  379  II 1.  (Mnuh,  1932),  481-509,  (Apul,  1932),  597-640.  For  a  review  of 
police-power  cases,  1919-1922,  by  the  same  author,  see  Michigan  Law  Review,  XIX 
(December,  1920),  136-117;  XX  (January,  1922),  261-287;  XXI  (Januaiy,  1923),  307-333. 

•Pennsylvania  Coal  Co.  v.  Mahon,  260  U.S.  393   (1922).    Justice  Biamleis  dissented. 

•Burn*  Baking  Co.  v.  Bryan,  264  U.S.  504    (1921). 

*  Peterson  Baking  Co.  v.  Bryan,  290  U.S.  570   (1934). 

5  Weaver  v.  Palmer  Brother,  270  U.S.  402  (1926).  Justice  Butler  spoke  for  the  major 
ity,  and  Justices  Holmes,  Brandeis,  and  Stone  dissented. 
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Sutherland,  speaking  for  the  Court,  could  see  no  justification  for  the 
requirement  that  all  owners  should  be  pharmacists.* 

Police-power  issues  in  the  regulation  of  propeity  were  the  counter- 
part of  others  in  the  field  of  personal  rights,  discussed  in  the  preced- 
ing chapter,  as  in  a  decision  upholding  a  Virginia  statute  which  pro- 
vided for  the  sterilization  of  mental  defectives  confined  in  public 
institutions.  Said  Justice  Holmes  for  the  Court: 

We  have  seen  more  than  once  that  the  public  welfare  may  call  upon 
the  best  citizens  for  their  lives.  It  would  be  strange  if  it  could  not 
call  upon  those  who  already  sap  the  strength  of  the  state  for  these 
lesser  sacrifices,  often  not  felt  to  be  such  by  those  concerned,  in  order 
to  prevent  our  being  swamped  with  incompetence.  It  is  better  for  all 
the  world,  if,  instead  of  waiting  to  execute  degenerate  offspring  for 
crime,  or  let  them  starve  for  their  imbecility,  society  can  prevent  those 
who  are  manifestly  unfit  from  continuing  their  kind.  .  .  .  Three  gen- 
erations of  imbeciles  are  enough/ 

Only  Justice  Butler  dissented,  and  he  wrote  no  opinion. 

BUSINESSES  AFFECTED   WITH   A  PUBLIC    INTEREST 

Many  of  the  decisions  on  state  regulatory  measures  fell  into  the 
well-known  category  of  businesses  affected  or  clothed  with  a  public 
interest,  which  was  imported  into  the  constitutional  law  of  the  United 
States  in  1877  in  the  case  of  Munn  v.  Illinois.'  According  to  the 
reasoning  of  the  Supreme  Court  in  many  decisions,  prices  involved  in 
most  business  operations  were  not  subject  to  regulation  by  govern- 
ment. Efforts  to  regulate  took  property  without  due  process  of  law 
in  violation  of  the  Fourteenth  Amendment.  In  business  affected  with 
a  public  interest,  however,  prices  might  be  regulated.  Grain  elevators, 
railroads,  and  other  types  of  business  were  held  to  be  so  affected  as 
to  justify  rate  regulation.  Unfortunately,  the  line  between  busi- 
nesses affected  and  those  not  affected  with  a  public  interest  was  never 

Liggett  Co.  v.  Baldridge,  278  U.S.  105  (1928).  Justices  Holmes  and  Brandeis  dis- 
sented. 

Municipal  zoning  represents  an  impoitant  field  where  inteiference  with  property  was 
justified  as  a  legitimate  exercise  of  police  power.  For  discussion  see  M.  T.  Van  Hecke. 
"Zoning  Ordinances  and  Restrictions  in  Deeds/'  Yale  Law  Journal,  XXXVII  (February, 
1928)  407-425;  J.  S.  Young,  "City  Planning  and  Rcstiiaions  on  the  Use  of  Pioperty," 
Minnesota  Law  Review,  IX  (May-June,  1925),  518-541,  593-637:  Newman  F.  Baker,  "The 
Constitutionality  of  Zoning  Laws,"  Illinois  Law  Review,  XX  (November,  1925),  213-248; 
Euclid  v.  Ambler,  272  U.S.  565  (1926);  Gorieb  v.  Fox,  274  U.S.  603  (1927);  Nectow  v 
Cambridge,  277  U.S.  185  (1928);  Washington  ex  rel.  Seattle  Title  Tiust  Co.  v.  Roberge, 
278  U.S.  116  (1928). 

'  Back  v.  Bell,  274  U.S.  200,  207   (1927).  '94  U.S.  113.    See  chapter  18. 


816         JUDICIAL     LIMITS     OF     REGULATORY     POWER 

clear  and  the  limits  of  regulatory  power  were  always  obscure '  The 
reasoning  of  the  justices  was  often  such  as  to  surest  that  the  classifi- 
cation of  a  business  as  affected  or  unaffected  with  a  public  interest 
depended,  not  upon  the  intrinsic  nature  of  the  business,  but  upon 
whether  the  justices,  in  terms  of  their  own  economic  philosophies, 
thought  that  prices  in  the  field  ought  or  ought  not  to  be  subject  to 
governmental  regulation. 

The  vague  outlines  of  the  doctrine  were  still  further  confused  dur- 
ing and  immediately  after  the  first  World  War  by  the  existence  ol 
emergency  conditions  and  by  the  holding  of  the  Supreme  Court  that 
the  existence  of  an  emergency  might  have  a  temporary  effect  in  deter- 
mining whether  a  given  business  was  so  affected  with  a  public  interest 
as  to  justify  regulation  of  prices.  The  cases  arose  out  of  the  shortage 
of  houses,  particularly  in  the  larger  cities  of  the  United  States,  which 
resulted  partly  from  the  cessation  of  residential  building  during  the 
war,  and  the  consequent  difficulty  of  finding  places  of  residence  at 
reasonable  prices.  After  military  hostilities  had  ceased,  but  before 
the  war  was  technically  at  an  end,  Congress  passed  an  act  declaring 
the  existence  of  a  housing  emergency  in  the  District  of  Columbia  and 
restricting  the  right  of  landlords  to  raise  rents  on  the  threat  of  eviction 
of  tenants.  Dividing  five  to  four,  the  Supreme  Court  held  the  act 
constitutional.  Said  Justice  Holmes,  circumstances  might  so  change 
in  time  or  so  differ  in  space  as  to  clothe  with  a  public  interest  what 
at  other  times  or  in  other  places  would  be  a  matter  of  purely  private 
concern.10  At  the  same  time,  on  the  same  grounds,  and  by  the  same 
vote,  the  Court  upheld  a  similar  emergency  statute  of  the  state  oi 
New  York.11 

By  a  later  decision,  the  Supreme  Court  emphasized  the  fact  that  it 
had  no  intention  of  classifying  the  business  of  renting  homes  as  per- 
manently affected  with  a  public  interest.  The  act  of  Congress  con- 

•  For  general  discussions  of  the  doctrines  ice  Dexter  M.  Kce/cr  and  Stacy  May,  The 
Public  Control  of  Business  (1930),  chapters  V  and  VI;  Walton  II.  Hamilton,  "Affectation 
with  Public  Interest,"  Yale  Law  Jouinal,  XXXIX  (June,  1930),  1089-1112;  Breck  P 
McAllister,  "Lord  Hale  and  Business  Affected  with  a  Public  Interest,"  Harvard  Lau, 
Review,  XLI1I  (March,  1930),  759-791. 

»  Block  v.  Hirsch,  256  U.S.  135,  155   (1921). 

"Marcus  Biown  Holding  Co.  v.  Feldinan,  256  U.S.  170  (1921).  Sec  also  Levy  Leasing 
Co.  v.  Siegel,  258  U.S.  242  H922).  For  discussion  of  the  issues  involved  see  Waltei  F. 
Dodd,  "Constitutionality  of  Emergency  Rental  Regulation. "  West  Virginia  Law  Quar- 
terly, XXVUI  (January,  1922),  125-132;  Walter  F.  Dodd  and  Carl  H,  Zeiss,  "Rent  Regu 
lation  and  Housing  Problems,"  American  Bar  Association  Journal,  VII  (January,  1921). 
5-12;  Alan  W.  Boyd,  "Rent  Regulation  under  the  Police  Power,"  Michigan  Law  Review^ 
XIX  (April,  1921),  599-607. 
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cerning  housing  in  the  District  of  Columbia  was  extended  by  two 
successive  acts.  A  case  was  taken  to  the  Supreme  Court  on  the  argu- 
ment that  the  emergency  had  passed  and  that  there  was  no  constitu- 
tional justification  for  further  enforcement  of  the  statute.  The 
Supreme  Court  admitted  that  the  contention  might  be  correct  in  spite 
of  the  declaration  of  emergency  in  the  statute,  and  sent  the  case  back 
to  the  lower  courts  for  independent  investigation  of  facts  as  to  whether 
or  not  the  emergency  still  existed.13 

In  a  decision  handed  clown  in  1923  by  a  unanimous  Court,  Chief 
Justice  Taft  divided  into  three  classes  businesses  said  to  be  clothed 
with  a  public  interest  and,  therefore,  subject  to  some  public  regula- 
tion. His  classification  was  as  follows: 

1.  Those  which  are  carried  on  under  the  authority  of  a  public  grant 
of  privileges  which  either  expressly  or  impliedly  imposes  the  affirma- 
tive duty  of  rendering  a  public  service  demanded  by  any  member  of 
the  public.     Such  are  the  railroads,  other  common  carriers,  and  pub- 
lic utilities. 

2.  Certain  occupations,  regarded  as  exceptional,  the  public  interest 
attaching  to  which,  recognized  from  earliest  times,  has  survived  the 
period  of  arbitrary  laws  by  Parliament  or  colonial   legislatures  foi 
regulating  all  trades  and  callings.     Such  are  those  of  the  keepers  of 
inns,  cabs,  and  gristmills.  .  .  . 

3.  Businesses  which,  though  not  public  at  their  inception,  may  be 
fairly  said  to  have  risen  to  be  such,  and  have  become  subject  in  conse- 
quence to  some  government  regulation.    They  have  come  to  hold  such 
a  peculiar  relation  to  the  public  that  this  is  superimposed  upon  them. 
In  the  language  of  the  cases,  the  owner,  by  devoting  his  business  to 
the  public  use,  in  effect  grants  the  public  an  interest  in  that  use,  and 
subjects  himself  to  public  regulation  to  the  extent  of  that  interest, 
although  the  property  continues  to  belong  to  its  private  owner,  and 
to  be  entitled  to  protection  accordingly.1* 

The  first  two  categories  had  a  measure  of  definiteness.  The  third, 
however,  was  subject  to  interpretation  pretty  much  as  the  Court  saw 
fit.  In  this  case  the  Court  refused  to  accept  the  declaration  of  a  state 
legislature  that  the  preparation  of  human  food  was  affected  with  a 
public  interest  to  the  extent  that  prices  might  be  regulated.  It  had 
never  been  supposed,  said  the  Chief  Justice,  "that  the  business  of  the 
butcher,  or  the  baker,  the  tailor,  the  woodchopper,  the  mining  oper- 

"Chastleton  Corporation  v.  Sinclair,  264  U.S.  543    (1924). 

"Wolff  Packing  Co.  v.  Court  of  Industrial  Relations,  262  U.S.  522,  535    (1925). 
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ator,  or  the  miner  was  clothed  with  such  a  public  interest  that  tht 
price  of  his  product  or  his  wages  could  be  fixed  by  state  regulation."  u 

As  is  often  true,  judges  who  were  able  to  agree  upon  a  statement  of 
general  principles  could  not  agree  as  to  their  application.  In  1927, 
dividing  five  to  four,  die  Court,  speaking  through  Justice  Sutherland, 
held  unconstitutional  a  New  York  statute  declaring  the  price  of 
theater  tickets  to  be  a  matter  affected  with  a  public  interest  and  for 
bidding  the  retail  of  any  ticket  at  more  than  fifty  cents  above  the  price 
printed  on  its  face.1*  In  1928,  dividing  six  to  three,  the  Court  held 
unconstitutional  a  New  Jersey  statute  regulating  the  rates  charged 
and  other  aspects  of  the  business  of  employment  agencies.  The  legis- 
lation was  the  culmination  of  a  long  period  of  effort  to  deal  with  seri- 
ous abuses  connected  with  private  employment  agencies  in  finding 
jobs  for  clients.  The  evils  affected  vitally  the  welfare  of  the  masses  of 
people  who  found  it  necessary  to  seek  employment  thiough  such 
agencies.  Yet  the  majority  of  the  Court,  speaking  again  through 
Justice  Sutherland,  found  that  the  business  was  not  affected  with  a 
public  interest  and  that  rates  were  therefore  not  subject  to  govern- 
mental regulation.1" 

Contuneisies  o\cr  the  extent  of  the  public-interest  category  con- 
tinued through  a  number  of  important  decisions.17  The  majority  of  the 
Court  continued  to  limit  the  regulatory  power  of  the  states  to  fix 
prices,  but,  with  the  deepening  of  the  depression  which  began  in  1929, 
the  contentions  of  the  minority  received  more  and  more  public  atten- 
tion. People  were  impressed  by  the  argument  of  Justice  Brandeis  in 
the  Oklahoma  ice  case  that  the  Coint  ought  not  to  curtail  the  power 
of  the  states  to  attempt  solutions  of  their  inteinal  problems  at  a  time 
when  they  were  "confronted  with  an  emergency  more  serious  than 
war."  M  To  stay  experimentation  in  things  social  and  economic  was  a 
[>rave  responsibility,  he  contended.  Denial  of  the  right  to  experiment 
might  be  Iraught  with  serious  consequences  for  the  nation.  It  was 
one  of  the  happy  incidents  of  the  federal  system  that  a  single  cou- 
rageous state  might,  if  its  citi/ens  chose,  serve  as  a  laboratory  and  try 


p.  537. 

"Tyson  v.  Banton,  273  US.  418  (1927).  Sec  Mauiice  Finklestein,  "From  Munn  v. 
Illinois  to  Tyson  v.  Banton:  A  Study  in  the  Judicial  Process,"  Columbia  Law  Review, 
XXVII  (November,  1927),  769-783. 

"Ribntk  v.  McBride,  277  U.S.  310.  373    (1928). 

17  Williams  t/.  Standard  Oil  Co.,  278  U.S.  235  (1929);  Frost  v.  Corporation  Commission, 
278  U.S.  515  (1929);  O'Gorman  and  Young  v.  Hartford  Fire  Insurance  Co.,  282  U.& 
251  (1931) 

*  New  State  Ice  Co.  v.  Lirbmann.  285  U.S.  262,  306  (193?). 
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novel  social  and  economic  experiments  without  risk  to  the  rest  of  the 
country.  The  Court  had  the  power  to  strike  down  such  experiments 
because  the  due-process  clause  had  been  held  applicable  to  matters  ol 
substantive  laws  as  well  as  to  matters  ot  procedure.  In  the  exercise  of 
this  high  power,  he  urged,  "we  must  be  ever  on  our  guard,  lest  we 
erect  our  prejudices  into  legal  principles.  If  we  would  guide  by  the 
light  of  reason,  we  must  let  our  minds  be  bold/'  u 

By  1934,  much  additional  havoc  had  been  worked  by  the  depres- 
sion. The  federal  government,  under  the  guidance  of  a  new  admin- 
istration, had  embarked  upon  its  program  of  social  and  economic  reg- 
ulation which  was  characterized  as  the  New  Deal.  States  were  enact- 
ing similar  regulatory  measures.  At  this  time  the  Supreme  Court  had 
to  pass  upon  the  constitutionality  of  a  New  York  statute  intended  to 
fix  maximum  and  minimum  prices  at  which  milk  could  be  sold.  Four 
members  of  the  Court,  Justices  Van  Devanter,  McReynolds,  Suther- 
land, and  Butler,  quite  logically  contended  that  nothing  in  past  deci- 
sions of  the  Court  could  be  interpreted  to  justify  price  regulation  in 
this  industry  which  had  never  been  held  to  be  affected  with  a  pub- 
lic interest.  The  majority,  however,  including  Chief  Justice  Hughes 
and  Justice  Roberts  along  with  the  three  liberals,  turned  its  back  upon 
the  doctrine  as  hitherto  interpreted  by  Justice  Sutherland.  Justice 
Roberts,  who  seems  never  to  have  been  clearly  committed  to  the  pub- 
lic-interest doctrine,  spoke  for  the  Court.  He  cited  evidence  that  the 
public  welfare  required  price  regulation  of  the  milk  industry.  There 
was  no  closed  category  of  businesses  affected  with  a  public  interest,  he 
said.  The  phrase  "affected  with  a  public  interest"  could  mean  no 
more  than  that  an  industry,  for  adequate  reasons,  was  subject  to  con- 
trol for  the  public  good.  He  called  attention  to  the  fact  that  the 
Court  had  in  the  past  upheld  legislation  to  promote  free  competition 
by  laws  aimed  at  trusts  and  monopolies,  in  spite  of  interference  with 
private  property  and  freedom  of  contract.  If,  by  contrast,  the  law- 
making  body  found  unrestricted  competition  an  inadequate  safe- 
guard of  the  consumer's  interests,  legislation  to  that  effect  need  not 
be  set  aside  because  it  fixed  prices  reasonably  deemed  to  be  fair  to  the 
industry  and  to  the  consuming  public.  This  was  especially  so,  he 
continued,  where,  as  here,  the  economic  maladjustment  was  one  of 
prices  which  threatened  harm  to  the  producer  at  one  end  of  the  series 
and  to  the  consumer  at  the  other.  Taking  the  position  hitherto  taken 
by  Justices  Stone  and  Brandeis,  he  declared  that  price  control,  like 

»Ibid.,  p.  311. 
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any  other  form  of  regulation,  was  unconstitutional  only  if  arbitrary 
discriminatory,  or  demonstrably  irrelevant  to  the  policies  the  legis- 
lature was  free  to  adopt,  and  hence  an  unnecessary  and  unwarranted 
interference  with  individual  liberty.* 

The  decision  destroyed  the  effectiveness  of  the  public-interest  doc- 
trine as  an  instrument  for  the  prevention  of  price  regulation.  The 
decision  did  not  mean,  however,  that  state  legislatures  won  d  there- 
after be  free  to  regulate  prices  in  any  industry  as  they  saw  fit.  It  pre- 
served ample  grounds  for  continued  judicial  intervention.  Those 
grounds  have  subsequently  been  acted  upon  many  times.  The 
Supreme  Court  continues  to  stand  as  a  barrier  to  such  regulation  as 
it  deems  objectionable.  The  due-process  clause  is  no  less  applicable 
than  before,  even  though  the  technical  language  of  the  public-interest 
doctrine  is  now  largely  obsolete  as  a  justification  for  judicial  deter- 
minations. The  process  of  judicial  determination  has  such  flexibility 
as  exists  in  the  minds  of  the  judges  working  out  the  decisions,  and  no 
more.  The  illusion  of  definiteness  which  was  given  by  resort  to  the 
public-interest  doctrine  largely  disappeared  as  a  result  of  the  opinion 
of  Justice  Roberts.  Whether  an  illusion  of  non-existent  definiteness 
in  the  judicial  process  is  worth  preserving  is  a  matter  upon  which  legal 
scholars  are  likely  to  continue  to  disagree. 

PUBLIC-UTILITY   RATE-MAKING 

The  Supreme  Court  was  entangled  many  times  in  the  intricacies 
of  rate-making  for  public  utilities.  The  problems  involved  economic 
theory  and  economic  policy  quite  as  much  as  matters  of  law.  The 
conceptions  of  legally  trained  judges  as  to  the  reasonableness  of  highly 
complicated  financial  arrangements  determined  decisions  on  consti- 
tutionality. The  subject,  like  many  others  over  which  the  Court  had 
jurisdiction,  was  not  directly  mentioned  in  the  Constitution.  Its 
point  of  contact  was  the  due-process  clause  of  the  Fourteenth  Amend- 
ment. In  the  basic  case  on  the  subject,  Smyth  v.  Ames,*  decided  in 
1898,  the  Supreme  Court  had  said  that  rates  fixed  by  government 
must  allow  a  fair  return  upon  a  fair  value  of  the  property.  It  did  not 
say  how  the  fairness  of  the  return  was  to  be  measured.  As  to  the  fail 
value,  the  Court  said  that  original  cost,  market  value,  earning  capacity 
cost  of  operation,  and  other  factors  were  to  be  considered  in  measure 

"Nebbia  v.  New  York,  291  U.S.  502  (1934).  For  a  discussion  of  the  case  see  Irving 
B.  Goldsmith  and  Gordon  W.  Winks,  "Price-Fixing:  From  Nebbia  to  Gutfey/'  Illinois 
Law  Review,  XXXI  (June,  1936),  179-201. 

»  169  U.S.  466. 
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ment,  but  it  gave  no  indication  as  to  how  the  several  factors  were  to 
be  weighed.  Out  of  a  composite  of  all  of  them  in  each  case  the  courts 
were  to  determine  whether  the  regulatory  agency  had  recognized  the 
full  value  of  the  property  upon  which  the  return  was  to  be  based* 

Endless  public-utility  litigation  resulted  from  the  indefiniteness  of 
the  rules  for  discovering  whether  regulatory  measures  were  constitu- 
tional. Utility  companies  disputed  governmental  findings  as  to  the 
value  of  property  and  secured  injunctions  against  the  enforcement  of 
rate  schedules  prescribed  by  regulatory  agencies.  In  times  of  rising 
prices  the  companies  sought  to  emphasize  reproduction  cost  as  the 
true  measure  of  value,  as  against  the  original  cost  of  the  property," 
reserving,  of  course,  the  right  to  change  their  position  after  a  reversal 
in  price  trends. 

The  thinking  of  the  conservative  members  of  the  Supreme  Court 
was  much  more  in  harmony  with  that  of  utility  counsel  than  was  the 
thinking  of  the  liberal  justices.  Justice  Brandeis  sought  a  measure- 
ment of  value  in  what  he  called  "prudent  investment/'  hoping 
thereby  to  eliminate  the  fluctuations  in  value  which  kept  all  parties  in 
a  condition  of  uncertainty  and  resulted  in  endless  litigation  and  re- 
valuation of  property.**  In  fixing  railroad  rates  the  Interstate  Com- 
merce Commission  leaned  toward  the  Brandeis  proposal,*4  but  the 
majority  of  the  Court  refused  to  commit  themselves  to  it.  The  Court 
remained  divided  until  the  decline  of  prices  during  the  depression 
made  obsolete  the  earlier  estimates  of  value.  Utilities  which  had 
developed  during  the  period  of  high  prices  shifted  their  arguments 
on  valuation  and  after  prices  had  fallen  emphasized  original  cost  as 
against  cost  of  reproduction.  The  Supreme  Court  remained  without 
a  scientific  approach  to  the  problem  and  without  any  definite  rules." 

MSee,  for  example,  McCardle  v.  Indianapolis  Water  Co.,  272  U.S.  400  (1926). 

"Southwestern  Bell  Telephone  Co.  v.  Public  Service  Commission,  262  U.S.  276  (1923) 
For  other  valuation  cases  decided  during  the  period  see  United  Railways  v.  West,  280 
U.S.  234  (1930);  Los  Angeles  Gas  and  Rice  trie  Corpoiation  v.  Railroad  Commission,  289 
U.S.  287  (1933),  Public  Service  Commission  v.  Great  Northern  Utilities  Co.,  289  U.S. 
130  (1933);  Wabash  Valley  Electric  Co.  v.  Young,  287  U.S.  488  (1933),  Gieat  Northern 
Railway  Co.  v.  Sunburst  Oil  and  Refining  Co.,  287  U.S.  358  (1932). 

84  St.  Louis  and  O'Fallon  Railway  Co.  v.  United  States,  279  U.S.  461    (1929). 

"For  discussions  of  the  subject  see  Edwin  C.  Goddard,  "The  Evolution  and  Devolution 
of  Public  Utility  Law,"  Michigan  Law  Review,  XXXII  (March,  1934),  577-623;  James 
C.  Bonbright,  "The  Problem  of  Valuation:  The  Economic  Merits  of  Original  Cost  and 
Reproduction  Cost,"  Harvard  Law  Review,  XLI  (March,  1928),  593-622;  David  E.  Li  lien - 
thai,  "Regulation  of  Public  Utilities  Duiing  the  Depression,"  Harvard  Law  Review, 
XLVI  (March,  1933),  745-775;  Richard  Joyce  Smith,  "The  Judicial  Interpretation  ol 
Public  Utility  Franchises,"  Yale  Law  Journal,  XXXIX  (May.  1930),  957-979. 
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POLICE-POWER  ENDS  AND  MARTIAL  LAW 

The  rapid  development  of  production  in  the  oil  industry  and  the 
active  competition  among  producers  resulted  in  tremendous  overpro 
duction  and  in  depressed  prices.  Overproduction  was  deplored,  both 
because  it  resulted  in  waste  and  because  the  depressed  prices  brought 
about  by  cut-throat  competition  reduced  or  eliminated  the  profits  of 
production.  Some  measures  restricting  production  were  upheld  by 
the  courts,"  but  the  judicial  barrier  remained  always  a  potential 
threat  to  regulatory  legislation. 

A  law  was  enacted  in  Texas  pursuant  to  which  oil  wells  capable  ot 
producing  five  thousand  barrels  a  day  were  limited  to  production  of 
less  than  two  hundred  barrels.  A  federal  district  court  issued  a  tem- 
porary injunction  against  the  enforcement  of  the  order.  Thereupon 
the  governor  of  the  state  sought  to  achieve  results  similar  to  those  in- 
tended by  the  statute  by  proclaiming  martial  law  in  the  oil  counties, 
on  the  giound  that  they  were  in  a  state  of  riot  and  insurrection,  and 
ordering  that  for  the  purpose  of  quelling  the  insurrection  the  pro- 
duction of  oil  should  be  limited  to  one  hundred  barrels  per  day.  The 
question  of  the  proclamation  and  enforcement  of  martial  law  in  the 
United  States  had  been  regarded  as  largely  "political"  in  character 
and  therefore  not  subject  to  judicial  interference.*7  As  a  result, 
martial  law  in  the  states  had  come  to  be  used  as  "almost  a  household 
remedy."  *  In  the  petroleum  controversy,  however,  a  United  States 
district  court  issued  an  injunction  against  enforcement  of  the  gov- 
ernor's proration  order.  The  Supreme  Court  agreed  with  the  district 
court  that  a  proration  order  issued  under  such  circumstances  did  not 
constitute  a  valid  exercise  of  martial  law,  but  took  property  without 
due  process  of  law.*  The  decision  was  important  because  of  the  re- 
strictions which  it  set  upon  the  development  of  martial  law  for  the 
settlement  of  civil  controversies. 

THE  RIGHTS  OF  FOREIGN  CORPORATIONS 

In  1839,  in  Bank  of  Augusta  v.  Earle,80  Chief  Justice  Taney,  for  a 
majority  of  the  Supreme  Court,  had  taken  the  position  that  a  state 
might  exclude  from  within  its  borders  corporations  of  other  states  not 

**See,  for  example,  Champlin  Refining  Co.  v.  Corpoiation  Commission,  286  U.S.  210 
(1932). 

"See  Charles  Fairman,  The  Law  of  Martial  Rule   (1930). 

"Charles  Fairman,  "Martial  Rule  in  the  Light  of  Steiling  v.  Constantin/'  Cornell 
Law  Quarterly,  XIX  (December,  1933),  20-34,  29. 

»  Sterling  v.  Constantin,  287  U.S.  378   (1932).  *  13  Peters  519,  274  (1839). 
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engaged  in  interstate  commerce  or  might  prescribe  the  conditions 
under  which  they  would  be  admitted.  Down  through  the  years,  the 
conditions  of  admission  prescribed  by  the  states  provided  a  subject  of 
controversy.  As  the  corporation  became  more  and  more  important 
as  an  instrument  of  business  and  industrial  enterprise,  restrictions 
placed  upon  foreign  corporations  increased  in  importance  to  the  eco- 
nomic life  of  the  country.  Spokesmen  for  corporations  seeking  to  do 
business  in  states  other  than  those  in  which  they  were  cieated  criti- 
cized the  doctrine  that  a  state  had  absolute  freedom  in  laying  down 
the  conditions  under  which  a  corporation  of  another  state  might  be 
admitted  to  do  business."  The  decisions  of  the  Supreme  Court  lacked 
harmony,  and  the  justices  divided  in  handing  down  a  number  of 
decisions. 

The  matter  came  before  the  Court  in  1922  in  a  case  involving  an 
Arkansas  statute  which  provided  that  the  license  by  which  a  foreign 
corporation  did  business  in  the  state  should  be  revoked  if,  in  any  suit 
between  it  and  a  citizen  of  Arkansas,  it  instituted  the  action  in  a  fed- 
eral court  or  sought  to  remove  the  case  to  a  federal  court.  The 
statute  was  evidently  enacted  as  a  result  of  indignation,  felt  in  many 
states,  at  corporations  which  sought  to  escape  local  courts  by  trans- 
ferring cases  to  federal  courts.  Chief  Justice  Taft  announced  the 
decision  in  terms  of  what  is  called  the  "doctrine  of  unconstitutional 
conditions."  The  sole  question  presented,  he  said  for  a  unanimous 
Court,  was  whether  a  state  law  was  unconstitutional  which  revoked  a 
license  to  a  foreign  corporation  to  do  business  within  the  state  be- 
cause, while  doing  only  a  domestic  business  in  the  state,  it  resorted  to 
the  federal  court  sitting  in  the  state.  He  admitted  that  the  cases  in- 
volving the  power  of  a  state  to  exclude  a  foreign  corporation  and 
those  dealing  with  the  right  of  the  corporation  to  resort  to  the  federal 
courts  could  not  be  reconciled.  He  announced  the  overruling  ot 
two  of  the  long  list  of  earlier  decisions  and  held  that  the  condition 
that  a  corporation  should  not  resort  to  the  federal  court  was  uncon- 
stitutionally prescribed.  The  principle,  he  said,  rested  on  the  ground 
that  the  federal  Constitution  conferred  upon  citizens  of  one  state  the 
right  to  resort  to  federal  courts  in  another;  that  state  action,  whether 
legislative  or  executive,  necessarily  calculated  to  curtail  the  free  exer- 
cise of  the  right  thus  secured  was  void  because  the  sovereign  power  of 
a  state,  in  excluding  foreign  corporations,  as  in  the  exercise  of  all 

*For  discussion  see  Geiard  C.  Henderson,  Tht  Position  of  Foreign  Corporation*  in 
American  Constitutional  Law   (1918). 
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other  of  its  sovereign  powers,  was  subject  to  the  limitation  of  thf 
supreme  fundamental  law." 

Such  are  many  of  the  important  cases  involving  regulatory  powers 
of  the  states.  Others  dealt  with  state  quarantine  legislation,"  farm 
legislation,1*  and  other  subjects.  On  the  whole,  the  powers  of  the 
states  underwent  considerable  expansion  under  the  scrutiny  of  a 
Supreme  Court  sometimes  divided  but  always  watchful  over  the  rights 
of  property. 

FEDERAL  CONTROL  —  ANTI-TRUST  LAWS 

The  expansion  down  through  the  years  of  state  regulation  of  many 
matters  hitherto  left  unregulated  was  accompanied  by  a  similar  ex- 
pansion of  regulation  by  the  federal  government.  Federal  regulatory 
measures,  both  old  and  new,  gave  rise  to  many  Supreme  Court  deci- 
sions during  the  period  under  discussion.  They  dealt  with  the  en- 
forcement of  anti-trust  laws,  Federal  Trade  Commission  activities,  the 
Packers  and  Stockyards  Act,  the  control  of  railroads,  the  control  of  the 
sale  of  grain  futures  and  related  farm  problems,  radio  regulation,  the 
tariff,  federal  grants-in-aid  to  the  states,  and  many  other  matters.  In 
many  instances  the  development  represented  something  in  the  nature 
of  a  federal  police  power  analogous  to  the  police  power  of  the  states. 

The  laws  calculated  to  prevent  combinations  in  restraint  of  trade 
were  enforced  in  the  face  of  a  rapid  expansion  of  large  enterprises  at 
the  expense  of  smaller  ones.  The  growth  of  mass-production  enter- 
prise led  to  greater  prosperity  and  more  rapid  growth  among  large 
organizations  than  among  smaller  ones,  to  the  incorporation  of  sep- 
arate organizations  into  larger  units,  and  to  the  repression  of  small 
units  which  were  unable  to  use  mass-production  techniques."5  Supreme 
Court  decisions  on  the  application  of  anti-trust  laws  were  reached  in 
the  midst  of  this  movement,  and  were  undoubtedly  colored  by  it. 
One  of  the  most  important  of  the  decisions  was  in  a  long-pending 
suit  against  the  United  States  Steel  Corporation."  The  corporation 

"Terral  v.  Burke  Construction  Co..  257  U.S.  529  (1922).  The  case  did  not  remove 
all  questions  as  to  the  limits  of  state  power  in  the  field.  See  Power  Manufacturing  Co.  v. 
Saunders,  274  US.  490.  498  (1927). 

"See  Oregon -Washing!  on  Railroad  and  Navigation  Co.  v.  Washington,  270  U.S. 
87  (1926);  Mintz  v.  Baldwin,  289  U.S.  346  (1933). 

"See  Lemke  v.  Farmers'  Grain  Co.,  258  U.S.  50   (1922). 

*  For  discussion  see  Adolph  Berle  and  Gardiner  Means,  The  Modern  Corporation  and 
Private  Property  (1933). 

"United  States  v.  United  States  Steel  Corporation,  251  US.  417  11920).  See  also 
United  States  v.  International  Harvester  Co.,  274  U.S.  693  (1927). 
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had  the  largest  capitalization  of  any  single  unit  in  the  country  and 
was  the  leading  producer  in  its  field.  Yet  the  Supreme  Court  refused 
to  order  the  dissolution  of  the  corporation  or  the  separation  from  it  of 
any  of  its  subsidiaries,  holding  that  its  conduct  had  not  been  unlawful, 
and  saying  that  the  mere  size  of  a  corporation  or  the  mere  existence 
of  unexerted  power  unlawfully  to  restrain  competition  did  not  of 
itself  make  a  corporation  a  violator  of  the  law.  The  Court  thereby 
greatly  limited  the  range  of  the  Sherman  Act  and  doubtless  accentu- 
ated the  amalgamation  of  small  corporations  into  larger  ones. 

Decisions  in  other  fields  likewise  encouraged  mergers.  Trade  asso- 
ciations organized  by  competitors  in  particular  industries  worked  out 
codes  of  ethics  and  exchanged  information  calculated  to  prevent  waste 
in  production  and  distribution.  The  associations  were  capable  of 
performing  valuable  economic  functions,  in  that  through  sharing  in- 
formation they  might  prevent  the  disturbances  consequent  upon  the 
glutting  of  the  market  by  excess  production.  The  sharing  oi  infor- 
mation, however,  tended  at  times  to  curtail  competition,  and  it  led, 
or  was  suspected  of  leading,  to  co-operative  control  of  prices  which 
was  contrary  to  the  anti-trust  laws.*7  In  a  number  of  cases  the  Supreme 
Court  found  trade-association  activities  illegal.  Yet,  in  spite  of  the 
logic  of  the  decisions,  there  was  an  apparent  lack  of  harmony  between 
them  and  the  decisions  holding  that  actual  mergers  were  not  illegal  in 
spite  of  the  size  of  the  new  organizations  created.  Harmony  in  the 
planning  of  price  policies  and  other  policies  was  to  be  expected  within 
a  single  organization,  but  when  similar  concerted  action  was  brought 
about  among  separate  business  entities  which  together  perhaps  con- 
trolled only  a  limited  portion  of  the  business  in  its  particular  field, 
the  combination  was  banned  as  illegal.  The  Supreme  Court,  there- 
fore, by  the  line  of  decision  which  it  adopted,  encouraged  the  merging 
of  corporations  as  against  limited  co-operation. 

The  depression  of  1929  and  after  brought  a  new  trend  in  trade- 
association  cases.  The  new  trend  was  announced  in  a  decision  in  an 
anti-trust  suit  affecting  a  large  block  of  the  coal  industry.  That  in- 

91  For  discussion  see  Herman  Oliphant,  "Trade  Associations  and  the  Law/'  Columbia 
Law  Review,  XXVI  (April,  1926),  381-395;  Dexter  Kee/er  and  Stacy  May,  The  Public 
Control  of  Business  (1930),  pp.  50-57;  Milton  Handlei,  "Industiial  Mergers  and  the 
Anti-Trust  Laws,"  Columbia  Law  Review,  XXXII  (February.  1932),  179-271;  National 
Industiiai  Conference  Board,  Trade  Associations,  Their  Economic  Significance  and  Legal 
Status  (1925). 

18  See  Justice  Brandeis  dissenting  in  American  Column  and  Lumber  Co.  v.  United 
States,  257  U.S.  377,  419  (1921).  See  also  Maple  Flooring  Manufacturers'  Association  v. 
United  States,  268  U.S.  563  (1925);  Cement  Manufacturers'  Protective  Association  9, 
United  States.  268  U.S.  588  (1925). 
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dustry  had  experienced  prosperity  during  the  first  World  War,  but 
the  capacity  developed  at  that  time  was  too  great  for  maintenance 
thereafter  in  time  of  peace  and  in  competition  with  other  fuels.  It 
was  a  sick  industry  during  the  middle  nineteen-twenties  when  other 
forms  of  business  were  prosperous.  The  depression  and  the  growing 
competition  of  other  fuels  made  matters  worse.  For  various  reasons 
combinations  in  the  coal  industry  were  not  so  frequent  as  to  raise  the 
specter  of  monopoly.  Cut-throat  competition  among  units  kept  it 
demoralized  and  interfered  with  profit  for  owners  and  operators  and 
with  steady  work  for  laborers. 

As  a  result  of  these  conditions,  producers  controlling  about  seventy- 
three  per  cent  of  the  commercial  production  of  bituminous  coal  in 
four  states  set  up  a  corporation  to  act  as  an  exclusive  selling  agency  to 
market  their  products  at  the  best  prices  obtainable.  The  govern- 
ment brought  a  suit  to  enjoin  the  combination  as  a  restraint  of  inter- 
state commerce  in  bituminous  coal  and  an  attempt  at  monopolization 
of  part  of  that  commerce.  The  United  States  district  court,  speaking 
through  Judge  John  J.  Parker,  held  the  proposed  selling  arrangement 
illegal." 

The  Supreme  Court  reversed  the  decision.  "As  a  charter  of  free- 
dom," said  Chief  Justice  Hughes  for  all  members  of  the  Court  except 
Justice  McReynolds,  "the  act  has  a  generality  and  adaptability  com- 
parable to  that  found  to  be  desirable  in  constitutional  provisions."  " 
He  found  that  the  limitation  of  production  was  not  contemplated  by 
the  combination  and  that  the  end  in  view  was  the  stabilization  of 
prices  in  an  industry  suffering  from  overexpansion  and  loss  of  mar- 
kets. It  seemed  apparent  to  him  that  the  plan  would  expand  rather 
than  curtail  business  and  that  the  operation  of  the  selling  agency 
would  not  have  the  effect  of  fixing  the  price  of  coal  in  consuming 
markets,  since  the  agencies  would  be  confronted  with  effective  compe- 
tition and  with  the  organized  buying  power  of  large  consumers.  The 
effect  of  the  arrangement,  nevertheless,  was  intended  to  be  the  stabil- 
ization of  prices  charged  by  independent  business  entities.  The  deci- 
sion of  Judge  Parker  was  more  nearly  consistent  with  the  letter  of 
previous  Supreme  Court  decisions  than  was  that  of  Chief  Justice 
Hughes.  The  Supreme  Court  was  cautiously  reshaping  the  law  in 
terms  of  the  necessities  of  the  times.  The  Chief  Justice  made  it  clear 
that  future  developments  would  be  subject  to  renewed  judicial  exam- 

*  United  States  v.  Appalachian  Coals  Co.,  1  F.  Supp.  339   (1932). 
-Appalachian  Coals  Co.  v.  United  States,  288  U.S.  344,  359-360   (1933). 
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ination.  "If  in  actual  operation,"  he  said,  "it  should  prove  to  be  an 
undue  restraint  upon  interstate  commerce,  if  it  should  appear  that 
the  plan  is  used  to  the  impairment  of  fair  competitive  opportunities, 
the  decision  upon  the  present  record  should  not  preclude  the  govern- 
ment from  seeking  the  remedy  which  would  be  suited  to  such  a  state 
of  facts."  * 

In  its  attitude  toward  the  stabilization  of  prices  by  industry  in  the 
interest  of  all  the  parties  involved,  the  decision  in  this  case  is  in  har 
mony  with  the  New  York  milk  case  of  the  following  year,  in  which 
the  Court  held  that  price-fixing  by  government  was  not  prohibited, 
any  more  than  other  types  of  regulation  if  necessary  to  the  public  wel- 
fare." How  the  selling  agency  would  have  operated  and  what  the 
attitude  of  the  Supreme  Court  toward  the  details  of  its  operation 
might  have  been  remain  undisclosed,  because  of  the  fact  that  the 
National  Industrial  Recovery  Act  and  other  federal  legislation  led 
to  other  forms  of  experimentation  for  stabilizing  the  coal  industry  and 
other  industries  in  which  similar  experiments  might  have  been  at- 
tempted. However,  the  changed  attitude  of  the  Court  toward  the 
immunity  of  prices  from  considerable  control  other  than  by  compe- 
tition seems  to  have  been  permanently  established/8 

WORK  OF  THE  FEDERAL  TRADE  COMMISSION 

Congress  had  established  the  Federal  Trade  Commission  in  1914  for 
a  purpose  similar  to  that  of  the  anti-trust  laws,  namely,  the  mainte- 
nance of  competition.  It  empowered  the  commission  to  investigate 
business  conduct,  issue  "cease-and-desist"  orders  against  unfair  com- 
petitive practices,  and  in  other  ways  seek  to  promote  the  normal  activ- 
ities of  the  capitalistic  system.  The  agency  was  called  an  independent 
regulatory  commission,  but  its  independence,  like  that  of  other  such 
commissions,  was  limited:  Congress  could  take  away  its  powers  ior  any 
reason  whatsoever.  The  President  could  in  time,  by  a  sequence  of 
appointments,  change  the  character  of  the  discretionary  work  of  the 
commission.  As  an  administrative  tribunal  with  quasi-judicial  powers 
it  was  subject  to  the  restrictive  supervision  of  the  courts. 

The  commission  was  not  in  a  position  to  build  prestige  for  itsell  by 


p.  578.  "Nebbia  v.  New  York,  291  U.S.  502    (1934). 

**For  discussion  of  the  coal  case  see  Notes  in  Virginia  Law  Review,  XIX  (June.  1933), 
851-867;  Harry  Shriman,  "Proposed  Modifications  of  the  Anti-T  ust  Law?,"  Illinois  Law 
Review,  XXVII  (February,  1933),  671-684;  John  D.  Eldridge,  Jr.,  "The  Appalachian 
Coals  Case  and  the  Rule  of  Reason,"  George  Washington  Law  Reviewf  I  (May  1933) 
507-513. 
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the  effective  supervision  of  a  single  industry,  as  could  the  Interstate 
Commerce  Commission  in  regulating  the  railroads.  Its  position  was 
different,  in  that  while  it  had  no  broad  powers  over  any  one  industry, 
it  had  a  limited  policing  supervision  ovei  almost  all  business  in  inter- 
state commerce.  Its  work  was  often  the  thankless  job  of  heckling 
business  which  ventured  from  time  to  time  beyond  the  borderline  of 
lawfulness. 

During  the  period  under  discussion,  Congress  made  few  changes  in 
the  powers  of  the  commission.  It  did  not  restrict  those  powers,  but 
on  the  other  hand  it  did  not  come  to  the  commission's  support  in  the 
controversies  in  which  it  was  engaged  by  giving  additional  authority. 
It  is  clear  that  the  Republican  Presidents,  Harding,  Coolidge,  and 
Hoover,  had  no  great  enthusiasm  for  the  work  of  the  commission, 
and  that  appointments  were  sometimes  made  with  the  idea  of  restrict- 
ing its  interference  with  business.  As  to  the  judiciary,  the  significant 
fact  in  an  account  of  constitutional  development  is  that  the  Court 
whittled  down  the  powers  of  the  commission  and  insisted  on  theii 
own  right  of  detailed  examination  of  commission  findings.  Although 
the  Interstate  Commerce  Commission  had  gradually  won  for  itself  a 
considerable  area  of  discretion,  no  such  area  was  found  as  far  as  the 
Federal  Trade  Commission  was  concerned.  It  performed  valuable 
work  as  an  investigating  agency,44  but  its  efforts  to  police  industry 
were  so  hedged  about  by  judicial  supervision  and  were  so  unpopular 
with  the  business  world,  and  oftentimes  with  the  administrative  offi- 
cers of  the  federal  government,  that  its  achievements  could  not  be 
regarded  as  significant.4*  Only  in  recent  years,  with  the  addition  of 
new  powers  and  with  a  change  in  the  attitude  of  the  Executive  and  of 
the  courts,  has  it  achieved  substantial  regulatory  effectiveness 

REGULATION  OF  THE  PACKERS  AND  STOCKYARDS 

The  Federal  Trade  Commission  made  one  of  its  most  important 
repoits  in  the  summer  of  1918  while  the  nation  was  at  war.  It  dis- 

44  See,  tor  example,  the  extended  investigation  of  electrical  utilities  in  the  United 
States;  The  Report  on  the  Meat  Packing  Industry,  in  six  volumes,  1919;  Report  on  the 
Grain  Trade,  in  seven  volumes,  1920-1926.  Reports  have  also  been  made  on  chain  stoics, 
the  tobacco  industry,  the  steel  industry,  the  petroleum  industry,  resale  price  maintenance, 
open-price  associations,  and  many  other  subjects. 

**For  a  study  of  the  comparative  attitude  of  the  courts  toward  the  Federal  Trade 
Commission  see  Carl  McFarland,  Judicial  Control  of  the  Federal  Trade  Commission 
and  the  Interstate  Commerce  Commission,  1920-1930  (1933).  For  other  accounts  of  the 
work  of  the  commission  and  its  relation  to  the  courts  see  Gerard  C.  Henderson,  The 
Federal  Trade  Commission  (1924);  Thomas  C.  Blaisdell,  The  Federal  Trade  Commission 
(1932),  Myion  W.  Watkins,  "An  Appiaisal  of  the  Work  of  the  Federal  Trade  Com  mis 
sion,"  Columbia  Law  Review,  XXXII  (February,  1932),  272-289;  National  Industrial  Con 
fcrernre  Board.  Public  Regulation  of  Competitive  Practices  (1929). 
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closed  the  fact  that  five  large  meat-packing  companies  were  taking 
advantage  of  the  war  crisis  and  of  their  strategic  position  generally  to 
dominate  the  meat  market  at  the  expense  of  consumers.  The  packers 
owned  and  operated,  not  only  the  packing  establishments  themselves, 
but  also  stockyards,  railroads,  refrigerator  cars,  and  other  vital  equip- 
ment. In  various  ways  they  used  their  great  power  to  curb  com- 
petitors and  to  curb  the  sale  of  competing  food  products.  The  report 
showed  that  the  Department  of  Justice  and  the  Federal  Trade  Com- 
mission had  been  unable  to  enforce  existing  legislation  in  such  a  way 
as  to  preserve  competition." 

From  1918  until  1921,  Congress  struggled  with  the  problem  of  addi- 
tional regulatory  legislation.  During  the  same  period  an  anti-trust 
suit  was  instituted  to  divorce  the  packers  from  control  of  stockyards, 
railroads,  and  other  facilities,  to  eliminate  their  control  over  com- 
peting products,  and  in  other  ways  to  restore  competitive  conditions. 
The  packers,  evidently  partly  for  the  purpose  of  preventing  the  enact- 
ment of  some  of  the  drastic  regulatory  provisions,  joined  in  a  consent 
decree  whereby,  without  admitting  previous  guilt,  they  agreed  that 
as  to  the  future  they  would  refrain  from  doing  many  of  the  things  of 
which  they  were  accused.  Congress  thereafter  passed  the  Packers  and 
Stockyards  Act,47  taking  into  account  the  existence  of  the  consent  de- 
cree in  phrasing  the  legislation.  Having  achieved  their  ends  with  ref- 
erence to  the  legislation,  the  packers  thereafter  tried  for  a  decade  to 
prevent  the  enforcement  of  the  decree.  Within  that  period  they  were 
largely  successful,  but  finally,  in  1932,  the  Supreme  Court  handed 
down  a  decision  which  terminated  that  phase  of  the  litigation  by  de- 
ciding against  the  packers." 

The  Packers  and  Stockyards  Act  transferred  to  the  Secretary  of 
Agriculture  authority  hitherto  possessed  by  the  Federal  Trade  Com- 
mission to  deal  with  unfair  trade  practices  in  the  meat-packing  indus- 
try. It  treated  the  stockyards  as  a  public  utility  and  gave  to  the  Secre- 
tary of  Agriculture  power  over  rates  and  other  aspects  of  the  business 
similar  to  that  possessed  by  the  Interstate  Commerce  Commission  over 
railroads.  Packers  immediately  sought  injunctions  against  the  en- 
forcement of  these  provisions.  They  were  defeated  both  in  the  lower 
court  and  in  the  Supreme  Court.  Chief  Justice  Taft,  with  only 

"Federal  Trade  Commission,  Report  on  the  Meat  Packing  Industry,  in  six  volumes 
(1918-1920). 

"42  Stat.  159. 

40  United  States  v.  Swift  &  Co.,  286  U.S.  106  (1932).  See  comment,  New  Republic^ 
LXXI  (May  25,  1932),  33. 
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Justice  McReynolds  dissenting,  held  that  the  business  of  the  various 
livestock  yards  of  the  country  was  affected  with  a  public  interest  so  as 
to  be  subject  to  legislative  regulation  and  that  they  were  agencies  of 
interstate  commerce.4* 

TRADING   IN  GRAIN   FUTURES 

Soon  after  the  close  of  the  first  World  War,  Congress  began  to  study 
possible  methods  of  preventing  fluctuations  in  the  price  of  grain 
brought  about  by  speculation  in  grain  futures  on  boards  of  trade. 
Fluctuations  in  prices  of  grain  sold  for  future  delivery  gave  speculators 
opportunity  for  greater  profits  and  worked  to  the  disadvantage  of  both 
producers  and  consumers.  Extensive  hearings  gave  ample  evidence 
of  the  need  for  legislation,  but  they  did  not  reveal  a  source  of  constitu- 
tional power.  It  was  doubted  whether  speculative  sales  which  did  not 
result  in  the  shipment  of  particular  quantities  of  grain  in  interstate 
or  foreign  commerce  could  be  regulated  on  the  basis  of  the  commerce 
power.  Use  of  the  commerce  power  for  the  performance  of  police 
functions,  hitherto  left  to  the  states,  had  been  curbed  by  the  Supreme 
Court  in  a  recent  child-labor  case."*  Congress  had  subsequently 
enacted  a  taxing  measure  to  achieve  the  same  end.  The  Supreme 
Court  had  not  yet  passed  upon  it,  but  the  Court  had  in  the  past  per- 
mitted use  of  the  taxing  device  for  some  regulatory  purposes,  and  it 
was  hoped  that  the  use  would  be  sanctioned  here. 

In  the  end,  Congress  decided  to  use  the  taxing  power  as  a  means  of 
control  of  the  sale  of  grain  futures.  An  act  was  passed  prescribing 
machinery  for  detailed  regulations  and  prescribing  a  prohibitive 
penalty  tax  on  operations  other  than  those  regulated.  A  case  to  con- 
test the  constitutionality  of  the  act  was  decided  on  the  same  day  as  the 
child-labor  tax  case.  The  child-labor  tax  measure  was  held  uncon- 
stitutional;0 and  the  grain-futures  tax  measure  met  the  same  fate. 
Speaking  for  the  Court,  Chief  Justice  Taft,  quoting  with  approval  his 
statement  in  the  child-labor  case,  said: 

Grant  the  validity  of  this  law,  and  all  that  Congress  would  need  to 
do  hereafter,  in  seeking  to  take  over  to  its  control  any  one  of  the 
great  number  of  subjects  of  public  interest,  jurisdiction  of  which  the 
states  have  never  parted  with  and  which  are  reserved  to  them  by  the 
Tenth  Amendment,  would  be  to  enact  a  detailed  measure  of  complete 

48  Stafford  v.  Wallace,  258  U.S.  495   (1922).    See  also  Tagg  Brothers  and  Moorhead  v, 
United  States,  280  U.S.  420   (1930). 
*  Hammer  v.  Dagenhart,  247  U.S.  251    (1918). 
to  Bailey  v.  Drexcl  Furniture  Co.,  259  U.S.  20   (1922). 
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regulation  of  the  subject  and  enforce  it  by  a  so-called  tax  upon  de- 
partures from  it.  To  give  such  magic  to  the  word  "tax"  would  be  to 
break  down  all  constitutional  limitation  of  the  powers  of  Congress 
and  completely  wipe  out  the  sovereignty  of  the  states. 

The  Chief  Justice  dropped  a  hint  that,  although  the  tax  regulations 
were  unconstitutional,  others  based  on  the  commerce  power  might  be 
upheld."  Congress  took  the  hint  and  immediately  passed  another 
measure  which,  according  to  the  preamble,  was  for  the  prevention  of 
obstructions  and  burdens  upon  interstate  commerce  in  grain  by  regu- 
lating transactions  on  grain-futures  exchanges.  The  Court  upheld  the 
new  statute  as  a  legitimate  regulation  of  interstate  commerce.5*  Chief 
Justice  Taft  likened  the  regulation  of  the  sale  of  grain  futures  to  the 
regulation  of  business  conducted  in  the  stockyards,  which,  although 
including  many  individual  transactions  in  intrastate  business,  were, 
nevertheless,  so  integral  a  part  of  interstate  commerce  that  the  regula- 
tion had  been  upheld." 

The  cases  with  reference  to  grain  futures  were  important,  not 
merely  because  they  marked  a  somewhat  unusual  instance  of  the  posi- 
tive guidance  of  legislation  by  the  Supreme  Court.  They  were  im- 
portant also  as  an  indication  that  the  Supreme  Court  was  prepared  to 
permit  the  commerce  clause  to  be  used  more  broadly  for  regulatory 
purposes  than  the  taxing  power.  It  was  in  terms  of  the  commerce 
power  that  most  of  the  regulatory  measures  of  the  federal  government 
over  business  enterprise  were  thereafter  enacted. 

THE  CONTROL  OF  RAILROADS 

The  most  obvious  form  of  federal  control  of  enterprise  based  on  the 
commerce  power  continued  throughout  the  period  to  be  the  regula- 
tion of  railroads.  The  desirability  of  extensive  regulation  by  the  In- 
terstate Commerce  Commission  had  by  this  time  been  accepted  by  the 
Supreme  Court  even  when,  in  order  to  regulate  the  rates  and  othei 
aspects  of  the  business  of  interstate  railroads,  it  was  necessary  to  regu- 
late competing  railroads  doing  intrastate  business.  Decisions  in  im- 
portant cases  during  the  nineteen-twenties  confirmed  the  trend  which 

»  Hill  v.  Wallace,  259  U.S.  44,  67-68  (1922). 

"Ibid.,  p.  69.    See  Senate  Report  No.  871,  67th  Cong.,  2d  sess. 

*  Board  of  Trade  v.  Olsen,  262  U.S.  1    (1923). 

•The  case  cited  was  Stafford  v.  Wallace,  258  U.S.  495  (1922).  The  argument  in  that 
case  rested  back  upon  the  famous  Swift  case,  196  U.S.  375,  decided  in  1905.  Legislation 
affecting  grain  futures  was  expanded  in  1936  by  extension  to  other  commodities.  Sec 
49  Stat.  1491. 
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had  already  been  established.  One  o(  the  best  known  was  that  up- 
holding the  constitutionality  of  the  so  called  "recapture  clause0  of 
the  Transportation  Act  of  1920.  By  that  statute  Congress  returned 
the  railroads  from  public  to  private  hands  after  the  first  World  War; 
confirmed  broad  regulatory  powers  of  the  Interstate  Commerce  Com- 
mission; and  enacted  varied  provisions  in  an  attempt  to  stabilize  the 
industry  arid  protect  the  public.  Chief  Justice  Taft  accepted  the  fol- 
lowing explanation  ol  the  statute: 

The  Transportation  Act  adds  a  new  and  important  object  to 
previous  intei state-commerce  legislation,  which  was  designed  primarily 
to  prevent  unreasonable  or  discriminatory  rates  against  persons  and 
localities.  The  new  act  seeks  affirmatively  to  build  up  a  system  of  rail- 
ways prepared  to  handle  promptly  all  the  interstate  traffic  of  the 
country.  Jt  aims  to  give  die  owners  of  the  railways  an  opportunity 
to  earn  enough  to  maintain  their  properties  and  equipment  in  such  a 
state  of  efficiency  that  they  can  carry  well  this  burden.  To  achieve 
this  great  purpose,  it  puts  the  railroad  systems  of  the  country  more 
completely  than  ever  under  the  fostering  guardianship  and  control 
of  the  commission,  which  is  to  supervise  their  issue  of  securities,  their 
car  supply  and  distribution,  their  joint  use  of  terminals,  their  con- 
struction of  new  lines,  their  abandonment  of  old  lines,  and  by  a  proper- 
division  of  joint  rates,  and  by  fixing  adequate  rates  for  interstate 
commerce,  and,  in  case  of  discrimination,  for  intrastate  commerce,  to 
secure  a  fair  return  upon  the  properties  of  the  carriers  engaged." 

At  the  time  when  the  measure  was  being  considered  in  Congress, 
the  several  agencies  seeking  to  influence  the  language  of  the  statute 
included,  not  merely  the  management  of  the  several  railroads  and  the 
shippers,  but  also  an  association  of  railroad-security  owners.  This 
association  brought  about  the  inclusion  of  a  "recapture  clause"  which 
was  favored  by  neither  of  the  other  groups.  The  clause  was  intended 
to  maintain  the  piosperity  and  hence  the  credit  of  competing  railroads 
in  spite  of  the  fact  that  some  railroads  normally  found  it  easier  to  earn 
a  fair  return  on  their  fair  value  than  did  others.  The  method  used 
was  to  maintain  the  normal  flow  of  transportation  by  fixing  uniform 
rates  and  recapturing  excess  piofits  of  more  prosperous  roads  for  the 
benefit  of  those  which  were  less  prosperous  and  for  other  purposes. 
The  Supreme  Court  found  the  arrangement  constitutional,  but  it  did 
not  woik  well  in  practice.  In  annual  reports  for  1930,  1931,  and 
1932,  the  Interstate  Commerce  Commission  recommended  the  repeal 

80  Dayton  Goose  Creek  Railway  Co.  v.  United  States,  263  U.S.  456,  478   (1924). 
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of  the  recapture  provisions.  By  an  act  of  June  16,  1933,  to  "relieve 
the  existing  national  emergency  in  relation  to  interstate  railroad 
transportation,"  the  provisions  were  repealed." 

THE  CONTROL  OF  RADIO 

In  1927,  Congress  provided  for  the  establishment  of  a  new  inde- 
pendent regulatory  commission,  the  Federal  Radio  Commission.  It 
was  given  jurisdiction  over  the  allocation  of  wave-lengths  and  other 
matters  connected  with  broadcasting.  Speaking  for  a  unanimous 
Supreme  Court  in  1933,  Chief  Justice  Hughes  sanctioned  the  lodg 
ment  of  broad  powers  in  the  commission.  No  state  lines  divided  the 
radio  waves,  he  remarked,  and  national  regulation  was  not  only  appro- 
priate but  essential  to  the  efficient  use  of  radio  facilities.  He  upheld 
the  power  of  the  commission  to  make  an  equitable  allotment  of  wave- 
lengths among  broadcasting  stations  in  the  United  States  even  when 
new  arrangements  meant  the  silencing  of  old  stations.  He  said: 

This  Court  has  had  frequent  occasion  to  observe  that  the  power  ol 
Congress  in  the  regulation  of  interstate  commerce  is  not  fettered  by 
the  necessity  of  maintaining  existing  arrangements  which  would  con- 
flict with  the  execution  of  its  policy,  as  such  a  restriction  would  place 
the  regulation  in  the  hands  of  private  individuals  and  withdraw  from 
the  control  of  Congress  so  much  of  the  field  as  they  might  choose  by 
prophetic  discernment  to  bring  within  the  range  of  their  enterprises.81 

Statutory  provisions  for  the  control  of  radio  were  subsequently  ex- 
panded and  jurisdiction  was  transferred  from  the  Federal  Radio  Com- 
mission to  the  newly  organized  Federal  Communications  Commission, 
which  exercised  supervision  over  telephone  and  telegraph  as  well  as 
over  radio. 

THE   PROTECTIVE  TARIFF 

One  of  the  oldest  forms  of  regulation  of  enterprise  by  the  federal 
government  was  the  protective  tariff.  The  fixing  of  protective  rates, 
as  against  tariffs  for  revenue  only,  had  been  debated  since  the  enact- 
ment of  the  first  tariff  measure  by  the  First  Congress,  but  protection 
in  varying  degrees  had  always  been  possible.  The  constitutionality 

wSee  also  testimony  of  Commissioner  Joseph  B.  Eastman  before  the  Senate  committee 
on  interstate  comtneice  on  Apiil  5,  1933,  in  Hearing*  on  S.  843  and  S.  844,  73d  Cong. 
1st  sess. 

"48  Stat.  211.  220. 

w  Federal  Radio  Commission  v.  Nelson  Brothers  Bond  and  Mortgage  Co.,  289  VJ& 
266,  282  (1<W:*) 
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of  tariffs  established  for  protection  rather  than  for  revenue  purposes 
had  usually  been  assumed,  apart  from  periodic  challenges  in  Demo- 
cratic national  platforms,  but,  oddly  enough,  the  Supreme  Court  did 
not  pass  upon  the  question  until  1928.  In  that  year  it  decided  a  case 
based  on  the  so-called  flexible  tariff  provisions  of  the  Tariff  Act  of 
1922.  It  held  that  a  provision  authorizing  the  President  to  revise 
tariff  schedules  in  terms  of  competitive  costs  of  production  in  other 
countries  was  not  unconstitutional  as  a  delegation  of  legislative  power 
to  the  President.  The  Court  discussed  in  that  connection  the  consti- 
tutionality of  duties  levied  for  protection  as  well  as  for  revenue.  It 
called  attention  to  the  fact  that  Congress,  from  the  very  beginning, 
had  deemed  it  legitimate  to  lay  tariffs  for  protection,  and  held  that  the 
legislation  could  be  justified  under  the  revenue  powers  even  though 
other  matters  than  the  collection  of  revenue  had  brought  about  its 
enactment.80 

There  was  a  measure  of  inconsistency  in  justifying  the  protective 
tariff  in  terms  of  the  taxing  power,  in  that  if  a  tariff  was  completely 
protective  —  that  is,  if  it  completely  excluded  the  competing  products 
of  other  countries  —  it  would  yield  no  revenue  at  all.  The  Supreme 
Court  took  a  more  realistic  approach  to  the  subject  in  a  case  decided 
in  1933.  The  University  of  Illinois  had  been  compelled  to  pay  import 
duties  on  scientific  materials  imported  tor  use  in  its  laboratories.  The 
university  contended  that  as  a  state  agency  it  was  immune  from  taxa- 
tion by  the  federal  government.  A  unanimous  Supreme  Court,  speak- 
ing through  Chief  Justice  Hughes,  held  that  the  import  duties  in 
question  were  imposed  by  Congress  in  the  exercise  of  its  authority  to 
regulate  commerce  with  foreign  nations.  Congress  had  full  power  to 
regulate  such  commerce,  even  to  the  extent  of  prohibiting  it  alto- 
gether. No  state  had  any  right  to  engage  in  foreign  commerce  free 
from  the  restrictions  which  Congress  might  impose.*1  The  decision 
brought  constitutional  doctrine  into  harmony  with  the  realities  of 
the  situation  at  a  time  when  the  nations  of  the  world  were  using  sub- 
sidies, embargoes,  and  other  devices  for  the  control  of  imports  and  ex- 
ports, often  without  reference  to  any  revenue  which  might  accrue 
directly  to  the  several  governments.  The  devices  used  were  instru- 
ments of  foreign  policy.  Even  though  such  revenues  as  were  derived 
were  accepted  with  alacrity,  they  did  not  constitute  the  primary  pur 
pose  of  regulation. 

*  Hampton  v.  United  States,  276  U.S.  394  (1928). 

n  University  of  Illinois  v.  United  States,  28^  U.S.  48   (1933). 


JUDICIAL    LIMITS    OF     REGULATORY     POWER         835 
CONTROL  BY  TREATY 

The  treaty-making  power  proved  an  important  source  of  federal 
regulatory  authority  over  local  matters  not  otherwise  subject  to  federal 
control.  A  case  decided  in  1920  illustrated  the  point.  It  dealt  with  a 
statute  based  upon  a  treaty  between  the  United  States  and  Canada 
which  was  intended  to  protect  migratory  birds  moving  back  and  forth 
over  the  two  countries,  destroying  predatory  insects  and  adding  to  the 
food  supply.  Before  the  treaty  was  made,  Congress  had  passed  an  act 
regulating  the  killing  of  certain  migratory  birds;  but  a  state  court  and 
two  federal  courts  held  that  the  act  exceeded  the  powers  of  Congress.9* 
In  the  debate  which  preceded  the  enactment  of  the  earlier  measure, 
some  legislators  had  indicated  doubts  as  to  the  constitutionality  of  the 
proposal  and  had  suggested  the  advisability  of  resorting  to  the  treaty- 
making  power.  Others  seemed  to  think  that  the  authority  over  the 
subject  given  by  the  treaty-making  power  was  no  broader  than  that 
already  possessed."*  The  treaty  was  made  with  Canada  in  spite  of  con- 
tinuing doubt  concerning  the  authority  which  might  be  given  by  that 
device.  As  soon  as  a  statute  was  enacted  on  the  basis  of  the  treaty, 
the  state  of  Missouri  challenged  its  validity. 

The  Supreme  Court,  speaking  through  Justice  Holmes,  drew  a 
distinction  between  acts  of  Congress  which  were  based  upon  treaties 
and  those  which  were  not  so  based: 

Acts  of  Congress  are  the  supreme  law  of  the  land  only  when  made  in 
pursuance  of  the  Constitution,  while  treaties  are  declared  to  be  so 
when  made  under  the  authority  of  the  United  States.  It  is  open  to 
question  whether  the  authority  of  the  United  States  means  more  than 
the  formal  acts  prescribed  to  make  the  convention.  We  do  not  mean 
to  imply  that  there  are  no  qualifications  to  the  treaty-making  power; 
but  they  must  be  ascertained  in  a  different  way.  It  is  obvious  thai 
there  may  be  matters  of  the  sharpest  exigency  for  the  national  well 
being  that  an  act  of  Congress  could  not  deal  with,  but  that  a  treaty 
followed  by  such  an  act  could,  and  it  is  not  lightly  to  be  assumed 
that,  in  matters  requiring  national  action,  "a  power  which  must  be- 
long to  and  somewhere  reside  in  every  civilized  government,"  is  not  to 
be  found.*4 

"  United  States  v.  Shauver,  214  Fed.  154  (1914);  United  States  v.  McCullagh,  221 
Fed.  288  (1915). 

"For  a  discussion  of  the  statutes,  the  treaty,  and  the  case,  and  for  the  citation  of 
comments,  books,  and  articles  see  Willard  Bunce  Cowles,  Treaties  and  Constitutional 
Law  (1941),  and  Julian  P.  Boyd,  "The  Expanding  Treaty  Power/'  Selected  Euayt  on 
Constitutional  Law  (4  vols.,  1938),  III,  410-435 

«  Missouri  v.  Holland,  252  U.S.  416,  433    (1920). 
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It  has  been  shown  that  the  purpose  of  the  framers  of  the  Constitu- 
tion in  referring  to  treaties  as  "made  under  the  authority  of  the 
United  States"  instead  ot  "pursuant  to  the  Constitution,"  as  in  the 
case  of  acts  of  Congress,  was  to  include  treaties  made  prior  to  the 
adoption  of  the  Constitution  as  well  as  those  made  thereafter."  Justice 
Holmes,  however,  gave  the  distinction  a  new  meaning.  He  said: 

When  we  are  dealing  with  words  that  also  are  a  constituent  act, 
like  the  Constitution  ot  the  United  States,  we  must  realize  that  they 
have  called  into  life  a  being  the  development  of  which  could  not  have 
been  foreseen  completely  by  the  most  gifted  of  its  begetters.  It  was 
enough  for  them  to  realize  or  to  hope  that  they  had  created  an 
organism;  it  has  taken  a  century  and  has  cost  their  successors  much 
sweat  and  blood  to  prove  that  they  created  a  nation.  The  case  be- 
fore us  must  be  considered  in  the  light  of  our  whole  experience,  and 
not  merely  in  that  of  what  was  said  a  hundred  years  ago.  The  treaty 
in  question  does  not  contravene  any  prohibitory  words  to  be  found  in 
the  Constitution.  The  only  question  is  whether  it  is  forbidden  by 
some  invisible  radiation  from  the  general  terms  of  the  Tenth  Amend- 
ment. We  must  consider  what  this  country  has  become  in  deciding 
what  that  amendment  has  reserved.** 

He  found  in  this  instance  a  national  interest  which  could  be  protected 
only  by  national  action.  But  for  the  treaty  and  the  statute  based  on 
it,  that  interest  might  be  destroyed.  He  found  the  measures  to  be 
constitutional. 

The  decision  provoked  much  discussion  of  the  possibility  of  regu- 
lating by  treaties  many  other  subjects  in  connection  with  which  Con- 
gress was  otherwise  hampered.*7  It  was  suggested  that  labor  conditions 
involving  the  control  of  hours,  wages,  child  labor,  night  work  for 
women,  workmen's  compensation,  and  other  matters  might  be  made 
subject  to  congressional  action  through  the  making  of  treaties  on  these 
subjects  with  other  countries.  Actual  developments  of  this  kind,  how- 
ever, remained  in  abeyance.  One  reason,  no  doubt,  was  the  fact  that, 
with  changes  brought  about  by  the  business  depression,  Congress 
found  it  possible  to  enact  without  resort  to  treaty  many  types  of  regu- 
latory measures  hitherto  thought  to  be  beyond  the  scope  of  its  powers. 
The  upsurge  of  international  hostilities  which  took  place  during 
the  same  period  and  the  breaking-down  of  international  co-operation 
in  many  fields  likewise  stood  in  the  way  of  the  development  which 

•Boyd,  op.  cit.,  pp.  425-426  and  materials  cited. 

•252  US.  433  434.  ""See  Boyd,  op.  cit.,  pp.  429  ff.  and  materials  dted. 
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had  been  foreshadowed.  In  the  event  of  the  return  of  international 
co-operation  on  a  large  scale,  the  treaty-making  power  might  yet  be- 
come the  basis  for  the  further  extension  of  the  regulatory  power  of 
Congress. 

CONTROL  THROUGH  GRANTS-IN-AID 

For  many  decades,  Congress  has  exercised  a  measure  of  control  over 
affairs  within  the  states  by  granting  money,  or  land  to  be  converted 
into  money,  for  projects  to  be  supervised  by  the  states.  Education, 
highways,  military  training,  maternity  welfare,  and  vocational  re- 
habilitation were  among  the  important  projects  for  which  grants  were 
made  prior  to  the  beginning  of  the  depression.  The  federal  govern- 
ment sees  that  the  money  granted  is  spent  on  the  project  for  which  it 
is  allotted.  The  grants  are  often  conditioned  upon  the  making  ot 
appropriation  for  the  same  purposes  by  the  state.  No  state  is  under 
any  direct  compulsion  to  accept  government  funds  and  to  make  cor- 
responding appropriations  for  the  purposes  for  which  they  are  al- 
lotted. For  political  reasons,  however,  it  is  not  easy  to  reject  offers  of 
tremendous  sums  from  the  federal  government.  Federal  funds  are 
raised  through  taxation  all  over  the  country.  Every  state  wishes  to 
share  in  their  distribution.  It  usually  accepts  such  grants  as  are 
offered,  therefore,  together  with  the  regulations  prescribed  by  the  fed- 
eral government. 

Persons  opposed  to  the  projects  sponsored  by  the  federal  govern- 
ment, or  opposed  to  participation  of  the  federal  government  in  such 
matters,  sought  to  prevent  expenditures  of  this  kind.  They  challenged 
the  constitutionality  of  the  expenditure  of  federal  funds  on  projects 
over  which  the  government  had  no  jurisdiction  except  through  mak- 
ing appropriations.  The  constitutional  question  was  essentially  that 
which  had  been  debated  since  the  time  when  Hamilton  and  Madison 
disagreed  as  to  whether  the  power  to  tax  "to  pay  the  debts  and  pro- 
vide for  the  common  defense  and  general  welfare  of  the  United 
States"  was  as  broad  as  the  purposes  which  Congress  itself  found  pro- 
motive  of  the  general  welfare,  or,  on  the  other  hand,  was  limited  to 
the  carrying  into  effect  of  powers  granted  by  other  clauses  of  the 
Constitution. 

An  attempt  was  made  to  test  the  constitutionality  of  legislation  ol 
this  kind  in  connection  with  a  maternity  act  passed  in  1921  by  which 
Congress  extended  financial  aid  to  such  states  as  would  accept  and 
comply  with  its  provisions  for  the  work  of  reducing  maternal  and 
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infant  mortality  and  protecting  the  health  of  mothers  and  infants. 
The  Supreme  Court  decided  together  two  cases  challenging  the  consti- 
tutionality of  the  act.  One  was  an  original  suit  by  the  commonwealth 
of  Massachusetts  to  enjoin  enforcement  of  the  act.  The  other  was  an 
appeal  in  a  case  in  which  a  woman  taxpayer  likewise  sought  an  injunc- 
tion against  enforcement.  Counsel  for  Masssachusetts  urged  that  the 
appropriations  were  for  purposes  which  were  not  national  but  local, 
and  that  they,  together  with  numerous  similar  appropriations,  con- 
stituted an  effective  means  of  inducing  the  states  to  yield  a  portion  of 
their  sovereign  rights.  The  burden  of  this  legislation,  they  said,  fell 
unequally  upon  industrial  states  such  as  Massachusetts;  the  act  was  a 
usurpation  of  power  not  granted  to  Congress,  and  was  an  attempt  to 
exercise  the  power  of  local  self-government  reserved  to  the  states  by 
the  Tenth  Amendment;  and  although  Massachusetts  had  not  accepted 
the  act,  its  constitutional  rights  were  infringed  by  its  passage  and  the 
imposition  upon  the  state  of  an  illegal  and  unconstitutional  option 
either  to  yield  or  to  lose  the  share  which  it  would  otherwise  be  en- 
titled to  receive  from  the  appropriation  of  federal  funds.  The  Court 
held,  however,  that  the  state  could  avoid  involvement  simply  by  re- 
fusing to  accept  the  provisions  of  the  act,  and  that  the  state,  there- 
fore, lacked  a  sufficient  interest  in  the  matter  to  entitle  it  to  bring  the 
suit.  As  for  the  effect  of  the  act  upon  citizens  of  the  state,  they  were 
also  citizens  of  the  United  States,  and  a  state  had  no  power  to  institute 
judicial  proceedings  to  protect  them  from  the  operation  of  federal 
statutes.68 

This  portion  of  the  decision  closed  the  path  to  a  determination  of 
the  constitutional  question  through  a  suit  instituted  by  a  state.  The 
woman  bringing  suit  as  a  taxpayer  was  no  more  successful.  The 
Supreme  Court  held  that  the  interest  of  any  one  citizen  in  the  money 
in  the  Treasury  of  the  United  States  was  too  minute  and  indeter- 
minable to  entitle  him  to  bring  a  suit  in  attempt  to  govern  the  mode 
of  its  expenditure.  If  a  taxpayer  could  bring  such  a  suit  in  connec- 
tion with  this  statute,  said  the  Court,  he  could  bring  it  in  connection 
with  any  appropriation  act  If  one  taxpayer  could  bring  such  a  suit, 
so  could  every  other,  with  chaos  the  inevitable  result. 

The  decisions  in  the  two  cases  indicated  that,  whether  or  not  Con- 
gress had  the  constitutional  power  to  make  grants-in-aid  of  the  types 
being  made,  there  was  no  manner  of  bringing  about  a  judicial  deter- 
mination that  the  acts  were  unconstitutional.  Congress,  therefore. 

•Massachusetts  v.  Mellon,  262  U.S.  447  (1923). 
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continued  to  make  appropriations  of  this  kind,  largely  immune  from 
judicial  scrutiny.  The  further  development  of  experience  with  such 
grants  permitted  the  country,  and,  unofficially,  the  courts  as  well,  to 
observe  the  operation  of  projects  based  on  grants-in-aid  in  advance  of 
the  determination  of  the  constitutional  question.  Finally,  in  the 
midst  of  the  New-Deal  period  when  grants  to  the  states  had  greatly 
increased  in  volume  for  relief  and  for  social-security  purposes,  the 
Supreme  Court  upheld  the  broader  interpretation  of  the  taxing  power 
of  Congress.  It  maintained  that  the  power  to  make  appropriations 
was  not  limited  to  the  carrying-out  of  functions  authorized  by  other 
provisions  of  the  Constitution,  but  constituted  in  itself  an  inde- 
pendent power  on  the  basis  of  which  Congress  was  authorized  to  act.6" 
Although  the  decisions  left  loopholes  for  continued  judicial  inter- 
ference, they  had  the  effect  of  clearing  the  way  for  important  ex- 
penditures. The  development  continued  unchecked  to  the  extent  of 
a  very  real  modification  of  our  federal  system  .n 

PROBLEMS  OF  TAXATION 

The  first  World  War  increased  tremendously  the  expenses  of  the 
federal  government,  not  merely  for  the  war  years,  but  for  the  later 
years  during  which  the  accumulated  national  debt  was  being  retired. 
The  extension  of  governmental  activities  into  new  fields  added  to  the 
expenses  of  both  state  and  federal  governments.  Greater  expendi- 
tures brought  higher  taxes  on  sources  already  being  taxed  and  brought 
also  the  search  for  new  sources  and  forms  of  taxation.  The  income 
tax  became  an  increasingly  important  source  of  federal  revenue. 
Estate  taxes,  gift  taxes,  and  excise  taxes  of  various  kinds  brought  funds 
in  smaller  totals  which  were,  nevertheless,  important.  The  states, 
which  had  hitherto  relied  predominantly  on  general  property  taxes, 
followed  the  federal  government  in  taxing  incomes  and  inheritances 
and  added  sales  taxes  and  excise  taxes  of  various  kinds. 

Taxpayers  resisted  their  increased  burden  on  every  conceivable 
legal  ground.  The  meaning  of  income,  due  process  of  law,  equal 
protection,  and  the  commerce  clause  were  battle-grounds  of  innumer- 
able constitutional  struggles,  with  the  courts  as  umpires.  Some  con- 
troveries  n  were  so  intricate,  the  decisions  so  unre veal  ing  of  principles 

"United  States  v.  Butler,  297  U.S.  1    (1936);  Helvering  v.  Davis,  301  U.S.  619   (1957). 

wFor  general  discussion  of  grants-in-aid  see  V.  O.  Key,  Jr.,  Administration  of  Federal 
Grants  to  States  (1937);  A.  F.  MacDonald,  Federal  Aid;  A  Study  of  the  American  Sub- 
sidy System  (1928). 

nSee,  for  example,  Thomas  Reed  Powell,  "Contemporary  Commerce  Clause  Contio 
versies  over  State  Taxation,"  University  of  Pennsylvania  Law  Review,  LXXVI  (May -June, 
1*28),  773-797,  958-972. 
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actually  followed,  and  the  cases  so  numerous,  that  they  could  be  dealt 
with  adequately  only  in  a  treatise  devoted  exclusively  to  problems  of 
taxation.  Other  decisions  indicate  more  clearly  the  development  oi 
lines  of  policy.  Certain  groupings  of  them  are  presented  herein. 

As  already  indicated,  the  Supreme  Court  frowned  on  broad  use  of  the 
taxing  device  for  the  performance  of  functions  other  than  the  raising 
of  revenue.  Such  a  position,  however,  was  not  universally  taken.  If 
scrutinized  closely,  most  tax  measures  will  be  found  to  be  framed  with 
some  regulatory,  discriminatory,  or  equalizing  function  in  mind  be- 
sides that  of  providing  revenue.  Graduated  income  and  inheritance 
taxes  provide  clear  examples.  The  levying  of  excise  taxes  on  some 
commodities  and  not  on  others  has  in  it  an  appraisal  of  social  values. 
The  courts  accept  such  graduations  and  selections  for  taxation  almost 
as  a  matter  of  course.  The  child-labor  and  grain-futures  cases  repre- 
sented points  beyond  those  to  which  the  Supreme  Court  was  willing 
to  go  in  permitting  regulation  by  taxation.  The  Court  upheld  taxing 
measures,  however,  which  had  the  purpose  of  regulating  the  sale  of 
narcotics  over  which  the  states  were  unable  to  exercise  adequate  con- 
trol. In  1919,  dividing  five  to  four,  it  sustained  the  Harrison  Narcotic 
Drug  Act  despite  its  obvious  regulatory  purpose  and  the  lack  of  con- 
cern about  revenue.  The  Court  had  long  held,  said  Justice  Day  for 
the  majority,  that  it  would  not  inquire  into  the  motives  that  might 
impel  the  exercise  of  federal  taxing  power.  If  the  legislation  enacted 
had  some  reasonable  relation  to  the  exercise  of  the  taxing  authority 
conferred  by  the  Constitution,  it  could  not  be  invalidated  because  of 
the  supposed  motives  which  induced  it.  Nor  was  the  taxing  power  of 
Congress  invalidated  by  the  fact  that  the  same  business  might  be  regu- 
lated by  the  police  power  of  the  states." 

A  similar  controversy  was  present  in  the  decision  of  1936  on  the 
processing-tax  provision  of  the  Agricultural  Adjustment  Act/'  No 
clear  principle  has  been  worked  out  in  terms  of  which  the  layman  can 
predict  whether  a  federal  tax  measure  which  also  regulates  matters 
otherwise  beyond  federal  control  will  be  upheld  as  a  tax  or  invalidated 
because  of  its  regulatory  provisions.  The  Supreme  Court  remains  the 
final  arbiter  in  each  case,  with  a  wide  area  of  discretion  in  its  own 
hands, 

Many  state  tax  measures  enacted  in  part  for  regulatory  purposes 

"United  States  v.  Doremus,  249  U.S.  86  (1919).  See  also  Nigro  t/.  United  States,  276 
U.S.  332  (1928),  decided  after  the  statute  had  been  amended  and  after  the  child-labor 
tax  case  had  seemed  to  modify  the  principle. 

"See  chapter  56. 
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were  challenged  in  the  courts,  usually  on  the  ground  that  they  denied 
the  equal  protection  of  the  laws  guaranteed  by  the  Constitution. 
Those  directed  against  chain  stores  provide  examples.  In  response 
to  local  sentiment  against  the  rapid  rise  of  chain  stores  and  the  effec- 
tiveness of  their  competition,  the  Indiana  legislature  enacted  a  statute 
requiring  the  payment  of  a  license  tax  by  all  stores.  Individual  stores 
each  paid  the  same  license  fee.  Where  more  than  one  store  was  oper- 
ated under  the  same  management  or  ownership,  however,  the  amount 
of  the  fee  increased  at  an  extremely  rapid  rate.  It  was  high  enough 
to  place  a  real  burden  upon  chain  stores,  and  the  principle  involved, 
if  accepted,  could  be  carried  to  even  greater  extremes.  The  owner  of 
a  chain  of  grocery  stores  sought  an  injunction  against  enforcement  of 
the  act  on  the  ground  that  it  arbitrarily  discriminated  against  him 
and  thereby  denied  him  equal  protection  of  the  laws.  The  Supreme 
Court  upheld  the  statute  by  a  vote  of  five  to  four.74 

The  advocates  of  the  legislation  were  victors  by  the  narrowest  of 
margins.  That  the  statute  went  to  the  limit  of  the  tolerance  of  cer- 
tain of  the  justices  who  voted  in  its  favor  was  indicated  by  a  decision 
handed  down  two  years  later  concerning  a  Florida  statute.  The  latter 
statute  was  similar  to  that  of  Indiana,  but  provided  in  addition  that 
the  tax  on  a  group  of  stores  should  be  increased  in  terms  of  the  num- 
ber of  counties  in  which  they  happened  to  be  located.  In  this  case 
the  statute  was  held  unconstitutional  by  a  vote  of  six  to  three.78  The 
decisions  left  the  principle  involved  in  a  state  of  confusion.  It  is 
clear,  however,  that  the  taxing  power  is  less  safe  as  a  basis  of  regula- 
tion than  is  the  commerce  power. 

INHERITANCE  TAXES 

Many  of  the  states  and  the  federal  government  made  the  transfer  of 
property  at  the  time  of  death  an  occasion  for  raising  substantial 
revenue.  Some  states,  however,  with  Florida  as  the  leading  example, 
found  it  to  their  advantage  to  refrain  from  levying  inheiitance  taxes, 
in  order  to  attract  as  residents  wealthy,  retired  persons  who  wished  to 
have  their  estates  pass  to  their  descendants  without  sharp  curtailments 
by  any  government  agency.  Congress,  in  addition  to  regarding  trans- 
fers at  death  as  a  legitimate  object  of  federal  taxation,  seems  to  have 
disapproved  of  the  strategy  of  those  states.  It  levied  a  federal  estate 

Ti  State  Board  of  Tax  Commissioners  v.  Jackson,  283  U.S.  527   (1931).    Justices  Suther 
land,  Van  Devanter,  McReynolds,  and  Butler  dissented. 
"Liggett  Co.  v.  Lee,  288  U.S.  517    (1933).     Justices  Brandcis,  Stone,  and  Cardozc 

dissented. 
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tax  on  which  it  allowed  a  credit  up  to  eighty  per  cent  of  the  amount 
of  inheritance,  legacy,  or  succession  taxes  paid  to  any  sfate.  In  states 
having  high  inheritance  taxes,  therefore,  the  federal  government  col- 
lected only  twenty  per  cent  ot  its  own  tax,  whereas,  in  states  having  no 
such  taxes  of  their  own,  the  federal  government  collected  the  full 
amount  of  its  tax.  Hence  the  advantage  of  removing  to  Florida  or  to 
any  other  state  for  the  purpose  of  avoiding  state  inheritance  taxes  was 
eliminated.  Florida  challenged  the  constitutionality  of  the  law  by  an 
original  suit  in  the  Supreme  Court,  but  was  told  that  the  statute  did 
not  involve  any  unconstitutional  lack  of  uniformity.™ 

RECIPROCAL    IMMUNITY   FROM    TAXATION 

Another  type  of  question  which  gave  rise  to  many  constitutional 
controversies  was  whether  particular  state  taxes  placed  unconstitu- 
tional burdens  on  the  federal  government  and  whether  particular  fed- 
eral taxes  placed  unconstitutional  burdens  on  instrumentalities  of 
state  governments.  The  principle  of  the  immunity  of  each  govern- 
ment from  tax  burdens  created  by  the  other,  which  had  been  recog- 
nized long  ago  in  the  cases  of  Collector  v.  Day  n  and  Dobbins  v.  Com- 
missioners of  Erie  County,78  had  been  reinforced  by  subsequent  deci- 
sions down  through  the  years.  By  argument  in  terms  of  this  principle, 
the  owners  of  property  which  had  any  reasonably  close  connection 
with  either  government  sought  to  avoid  the  payment  of  taxes  to  the 
other.  As  to  the  taxing  powers  of  the  states,  the  following  were  some 
of  the  questions  raised.  Could  a  state,  in  lieu  of  all  other  taxes 
hitherto  levied  upon  a  company  except  real-estate  taxes,  levy  an  omni- 
bus tax  on  its  income,  including  income  from  United  States  bonds? 
Could  a  state  tax  a  company  on  the  net  value  of  its  property,  includ- 
ing United  States  bonds?  Could  a  state  tax  gross  income  which  in- 
cluded gross  receipts  of  money  received  from  the  United  States  gov- 
ernment for  carrying  mail?  Could  a  state  tax  income  from  royalties 
derived  from  patents  issued  by  the  federal  government?  Could  a  state 
levy  a  franchise  tax  measured  by  net  income  which  included  income  in 
the  form  of  royalties  from  motion-picture  film  copyrights?  Could  a 
state  collect  an  excise  tax  on  gasoline  sold  to  the  United  States?  Could 
a  state  tax  the  sale  of  gasoline  to  a  contractor  working  for  the  federal 

"For  the  tubject  of  taxation  of  the  same  property  by  more  than  one  state,  usually 
discussed  as  "double  taxation,"  see  Frick  v.  Pennsyhania,  268  U.S.  473  (1925),  Farmers 
Loan  and  Trust  Co.  v.  Minnesota,  280  U.S.  204,  209-210  (1930),  and  other  cases. 

"11  Wallace  113   (1871).  «   16  Peters  435   (1842V 
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government?  Could  a  state  tax  oil  which  has  been  produced  on  lands 
granted  to  Indians  by  the  federal  government?  Could  a  state  tax  the 
property  of  a  company  operating  under  license  Irom  the  Federal 
Power  Commission? 

Similar  questions  were  raised  concerning  the  taxing  power  of  the 
federal  government.  Could  the  federal  government  tax  profits  accru- 
ing from  the  sale  of  county  and  municipal  bonds,  even  though  the 
bonds  themselves  and  the  interest  theieon  were  exempt  from  taxa- 
tion? Could  it  tax  income  from  the  sale  of  oil  and  gas  produced  under 
leases  of  lands  owned  by  a  state?  Could  it  tax  the  sale  of  a  motorcycle 
to  a  municipality  for  use  of  the  police  department?  Could  it  tax  the 
income  of  a  company  derived  from  the  development  of  oil  resources 
leased  from  a  city?  Could  it  collect  an  excise  tax  upon  the  sale  of  in- 
toxicating liquors  by  stores  owned  and  managed  by  a  state? 

The  Supreme  Court  had  to  answer  these  questions  in  the  settings  of 
particular  cases.  It  upheld  some  of  the  taxing  measures  in  question 
and  found  others  unconstitutional.  In  some  cases  in  both  groups  the 
decisions  were  unanimous.  In  most  of  them,  however,  the  Court  was 
divided.  Usually,  although  not  always,  the  division  was  along  the  line 
of  the  liberal-conservative  cleavage  in  the  Court.  The  conservatives, 
scrupulous  in  their  concern  about  the  preservation  of  the  rights  of 
property,  argued  in  terms  of  the  absolutist  principle,  phrased  by  Chief 
Justice  Marshall,  that  the  power  to  tax  involved  the  power  to  destroy, 
and  sought  to  curb  encroachment  by  taxation  upon  property  which 
might  reasonably  be  shielded  from  taxation  by  connection  with  any 
government.  The  liberals,  however  —  usually  Justices  Holmes,  Bran- 
deis,  and  Stone,  and  later  Justice  Cardozo  —  were  less  fearful  of  gov- 
ernmental inroads  upon  property  having  some  connection  with 
another  sovereign  and  were  more  concerned  about  the  obligation  of 
eveiy  property-owner  to  pay  his  just  share  of  the  costs  of  government. 
In  an  important  case  involving  a  question  of  state  power,  Justice 
Holmes  remarked  that  in  the  time  of  Chief  Justice  Marshall  it  had 
not  been  recognized,  as  now,  that  most  of  the  distinctions  of  the  law 
are  distinctions  of  degree. 


*-*->* 


If  the  states  had  any  power  it  was  assumed  that  they  had  all  power, 
and  that  the  necessary  alternative  was  to  deny  it  altogether.  But  this 
Court,  which  so  often  has  defeated  the  attempt  to  tax  in  certain  ways, 
can  defeat  an  attempt  to  discriminate  or  otherwise  go  too  far  without 
wholly  abolishing  the  power  to  tax.  The  power  to  tax  is  not  the 
power  to  destroy  while  this  Court  sits. 

•  Panhandle  Oil  Co.  v.  Mississippi  ex  rel.  Knox.  277  U.S.  218,  223  (1928) 
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The  dissenting  opinions  of  the  liberal  minority  of  the  Court  cast 
doubt  upon  the  soundness  of  a  principle  by  which  large  blocks  of 
property  were  freed  Irom  their  share  of  responsibility  for  the  support 
either  of  a  state  or  of  the  federal  government.  With  the  coming  ot  the 
depression,  the  tapping  of  all  possible  sources  of  revenue  became  a 
matter  of  increasing  importance,  while  investors,  no  longer  able  to 
find  comparatively  safe  and  profitable  investments  in  private  industry, 
turned  more  and  more  to  the  purchase  of  tax-exempt  bonds.  New 
decisions  showed  increasing  doubts  on  the  part  of  the  Supreme  Court 
as  to  the  serviceability  of  a  principle  which  prevented  non-discrim- 
inatory taxation  of  large  blocks  of  property.  Finally,  in  1939,  in  a 
case  involving,  not  government  securities,  but  the  salary  of  a  govern- 
ment employee,  the  Supreme  Court  overruled  the  original  cases  on 
which  the  principle  was  based.80  The  change  was  a  product  both  of 
a  change  in  the  membership  of  the  Supreme  Court  and  of  a  recogni- 
tion of  the  practical  necessity  of  permitting  state  and  federal  govern- 
ments to  have  non-discriminatory  access  to  the  property  from  which 
sustenance  could  be  derived,  to  the  extent,  at  least,  of  taxation  of 
official  salaries. 

STATE  TAXATION  AND  INTERSTATE  COMMERCE 

As  indicated  above,  the  question  whether  state  taxes  bore  so  heavily 
upon  interstate  commerce  as  to  be  an  unconstitutional  burden  arose 
perennially.  If  a  generalization  is  to  be  made  at  all,  it  is  perhaps  to 
the  effect  that  the  principles  involved  became  less  clear  with  the  pass- 
ing years,  and  the  decisions  rested  more  obviously  upon  the  beliefs  of 
the  Court  as  to  what  in  each  case  would  best  serve  the  public  welfare, 
The  lines  of  the  original-package  doctrine,  which  was  never  used  in 
all  its  fuliness  to  prevent  state  taxation  of  articles  of  interstate  com- 
merce, became  increasingly  blurred  as  decisions  dealt  with  such  mat- 
ters as  natural  gas  and  electricity  which  only  in  a  highly  figurative 
sense  could  be  thought  of  as  in  packages  at  all.  The  principle  that 
state  control  began  when  the  article  shipped  in  interstate  commerce 
came  to  rest  in  the  state  was  likewise  blurred  because  of  the  fact  that 
so  many  of  the  items  of  interstate  commerce  could  not  be  thought  of 
as  coming  to  rest.  The  absence  of  a  clear  line  marking  the  taxing 
jurisdiction  of  the  state  resulted,  not  from  any  particular  line  of  deci- 
sions of  the  Supreme  Court,  but  from  the  nature  of  commerce  itself 
and  the  nature  of  the  federal  system.  So  long  as  commerce  and  the 

» Graves  v.  New  Yoik  ex  rrl.  O'Keefe,  30f>  U.S.  466   (1939). 
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conditions  of  its  operations  continue  to  change,  and  so  long  as  the 
federal  system  survives,  the  necessity  of  frequent  constitutional  deci- 
sions in  the  field  will  remain. 

In  summary,  although  many  important  cases  of  the  period  are  left 
unmentioned,  those  listed  indicate  the  breadth  and  variety  of  the 
work  of  the  Supreme  Court.  They  show  the  trends  of  decisions  in 
important  fields  and  the  influence  of  the  personnel  of  the  Court  and 
of  external  happenings  upon  those  trends.  The  cases  represented  day- 
to-day  adjustment  of  constitutional  law  to  the  day-to-day  changes  in 
the  conditions  over  which  the  state  and  federal  governments  had  juris- 
diction. The  time  was  coming,  in  the  virtual  social  revolution  brought 
about  by  the  depression,  when  new  decisions,  some  of  which  are 
mentioned  above,  would  suggest  sharp  breaks  witli  the  past.  Prior  to 
1933,  however,  the  great  bulk  of  the  decisions  of  the  Supreme  Court 
represented  the  strenuous  efforts  of  its  members,  or  of  most  of  its 
members,  to  maintain  the  constitutional  system  in  terms  of  estab- 
lished traditions.  History  may  label  the  period  as  that  of  the  Indian 
summer  of  the  old  Supreme  Court,  of  that  Court  at  its  best,  as  it 
sought,  in  terms  of  constitutional  tradition,  to  preserve  the  symmetry 
of  the  constitutional  structure  as  traditionally  conceived. 


CHAPTER  34 


TOWARD  THE  NEW  DEAL 


THE  LONG  STEP  toward  socialization  of  enterprise  in  the  United  States 
which  came  in  1933  with  the  New  Deal  is  to  be  understood  only  in 
terms  of  developments  dating  back  as  far  as  the  first  World  War.  The 
war  brought  an  unprecedented  extension  of  the  power  of  the  federal 
government  over  the  industrial  and  commercial  life  of  the  country. 
Amid  the  economic  chaos  of  the  post-war  period  diverse  groups  made 
conflicting  demands  for  a  return  to  "normalcy"  and  for  continued 
extension  of  governmental  control.  The  conditions  of  economic 
strain  influencing  the  course  of  constitutional  development  were  so 
intricate  and  far-reaching  that  only  the  presentation  ot  selected  illus- 
trations is  possible  herein.  The  state  of  psychological  disillusion- 
ment of  the  people  is  analyzed  briefly  to  show  the  cynical  reaction  to 
government  control  and  also  the  emphasis  on  acquisition  of  wealth 
as  the  principal  aim  of  life,  which  intensified  the  frustration  caused 
by  the  defeat  of  economic  aspirations  in  the  depression  of  1929.  The 
plight  of  the  farmer  in  the  nineteen-twenties  is  portrayed,  with  the 
successful  and  unsuccessful  struggles  for  extension  ot  the  regulatory 
hand  of  the  federal  government  in  the  interest  of  the  farmer.  The 
Muscle  Shoals  controversy  is  used  to  illustrate  the  conflict  over  govern- 
mental encroachment  on  the  field  of  private  enterprise.  The  suc- 
cessful movement  for  the  construction  of  Boulder  Dam  is  used  to 
illustrate  the  retreat  of  laissez-faire  before  the  advocates  of  the  exten- 
sion of  governmental  power. 

DISILLUSIONMENT 

Disillusionment  with  the  idealism  of  the  American  war  effort  began 
even  before  the  end  of  the  war.  President  Wilson's  request  for  the 
election  of  Democratic  majorities  in  Congress  indicated  to  loyal  Re- 
publicans that  the  emergency  was  being  used,  not  merely  to  make  the 
world  safe  for  democracy,  but  also  to  make  the  government  secure  tor 
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the  Democratic  party.  The  defeat  of  Democratic  hopes  by  a  narrow 
margin  and  the  ensuing  partisan  conflicts  in  houses  of  Congress  that 
were  almost  equally  divided  served  further  to  eclipse  idealism  with 
factional  strife.  One  of  the  results  was  the  return  of  the  Republican 
party  to  power  in  all  branches  of  the  government,  with  a  program 
very  different  from  that  of  President  Wilson.  "Normalcy"  meant  ap- 
proximate isolation  in  international  affairs  and  approximate  laissez- 
faire  at  home. 

The  apparent  inequities  of  the  war  settlement  emphasized  the  fact 
that  greed  and  fear  still  dominated  the  councils  of  European  nations 
and  that,  in  spite  of  the  virtually  forcible  establishment  of  democratic 
forms  of  government  in  certain  countries,  the  cause  of  democracy  had 
not  been  greatly  advanced  by  a  war  waged  for  the  alleged  purpose  of 
making  it  safe.  Americans  who  had  paid  a  high  price  for  participa- 
tion in  the  war  began  to  suspect  that  they  had  been  duped.  Discovery 
of  the  fact  that  war  industries  had  bred  a  flock  of  new  millionaires 
provoked  jealousy  and  added  further  to  disillusionment.  A  series  of 
studies  of  the  causes  of  the  World  War  and  of  the  propaganda  of  the 
war  period  led  to  growing  doubt  as  to  the  validity  of  the  professions 
of  the  statesmen  of  the  Allied  and  Associated  Powers. 

The  emotions  of  conflict,  whipped  to  white  heat  in  the  United 
States,  found  inadequate  relief  because  of  the  fact  that  the  military 
conflict  ended  when  active  American  participation  had  hardly  begun, 
The  pent-up  emotions  found  a  new  outlet  in  the  movement  to  sup- 
press radical  groups  of  various  sorts.  Attorney  General  Palmer's  de- 
portation of  radicals  who  were  unlawfully  in  the  United  States,  the 
suppression  of  criminal  syndicalism  in  the  several  states,  and  the  sup- 
pression of  liberal  sentiment  in  the  schools  went  to  such  extremes  as 
to  lead  once  more  to  cynical  reaction.  Returning  soldiers,  the  heroes 
of  an  hour,  reached  their  homes  to  find  their  former  positions  occu- 
pied by  men  who  had  never  been  in  uniform.  No  longer  heroes,  they 
found  themselves  ignored  in  a  nation  now  operating  under  the  slogan, 
"Business  as  usual/'  The  depression  of  1921  accentuated  the  economic 
pressure.  The  scandals  of  the  Harding  administration  accented  the 
tendency  on  the  part  of  great  numbers  of  the  American  people  to 
subordinate  ideals  to  the  acquisition  of  property. 

Before  the  formal  conclusion  of  peace,  the  United  States  had  fixed 
upon  itself  the  shackles  of  the  Eighteenth  Amendment.  The  reaction 
against  such  regimenting  of  conduct  led  to  wholesale  violation  of  law 
and  to  disrespect  for  law  generally.  A  decline  of  moral  standards  re- 
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suited  from  the  departure  of  millions  of  young  men  from  their  homes 
during  the  period  of  the  war,  with  consequent  esc  ape  from  the  control  of 
community  pressure.  The  improvement  of  highways  and  the  increase 
of  travel,  particularly  by  automobile,  had  a  further  effect  in  lessening 
the  control  of  the  community  over  the  conduct  of  the  people.  The 
decade  of  the  nineteen-twenties  was  one  wherein  a  disillusioned 
people  sought  self -satisfaction,  with  a  growing  scorn  for  established 
standards  and  for  law. 

At  the  end  came  the  depression  of  1929.  It  represented  the  col- 
lapse of  an  unprecedented  orgy  of  speculation,  an  orgy  wherein  mil- 
lions of  people  expected  to  get  rich  merely  through  the  process  of 
speculative  investment.  Business,  relieved  from  the  controls  of  the 
World  War,  had  demanded  to  be  let  alone  in  order  that  it  might  con- 
tinue the  enrichment  of  the  American  people  through  the  normal 
operation  of  the  profit  system.  Three  Presidents  —  Harding,  Cool- 
idge,  and  Hoover  —  had  been  firm  believers  in  non-interference  of 
government  with  business.  Commercial  and  industrial  enterprise 
came  first  in  the  allotment  of  prerogatives;  and  government  was 
largely  the  servant  of  such  enterprise.  In  the  laconic  language  of 
Coolidge,  "The  business  of  the  United  States  is  business."  With  lim- 
ited exceptions,  already  discussed  or  discussed  hereafter,  the  govern- 
ment had  refrained  from  interference.  The  Federal  Trade  Commis- 
sion had  been  packed  with  personnel  friendly  to  business  enterprise. 
The  Federal  Reserve  Board  had  been  unable  to  find  a  way  to  control 
the  speculative  activity  that  brought  the  most  disastrous  depression  in 
American  history.  Timid  steps  toward  recovery  by  special  aids  to 
business,  such  as  those  involved  in  the  creation  of  the  Reconstruction 
Finance  Corporation,  were  without  avail.  After  three  years  of  re- 
peated assurance  that  the  economic  structure  of  the  country  was  essen- 
tially sound  and  that  prosperity  was  just  around  the  corner,  the  Amer- 
ican people  completed  a  psychological  cycle  with  reference  to  the 
powers  of  government  over  economic  enterprise  and  voted  out  of  office 
the  sponsors  of  the  program  of  non-interference.  They  were  now 
ready  to  accept  strong  personal  leadership  and  to  support  the  enact- 
ment of  drastic  regulatory  legislation. 

THE  PREDICAMENT  OF  AGRICULTURE 

Agriculture,  unlike  much  of  industry,  was  in  a  state  of  chronic 
depression  throughout  the  period  under  discussion.  The  war  had 
created  an  unprecedented  demand  for  agricultural  commodities. 
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Under  the  stimulus  of  high  prices,  production  had  been  greatly  ex- 
panded. Land  prices  rose  to  new  high  levels.  Because  of  the  demand 
and  because  of  the  scarcity  of  farm  labor,  new  investments  were  made 
in  farm  machinery.  Both  land  and  machinery  were  bought  on  credit, 
with  the  expectation  that  payment  would  be  made  out  of  future 
profits. 

Superficially,  the  war  period  was  one  of  great  prosperity  for  the 
farmers  of  the  country.  Actually,  although  prices  in  terms  of  money 
were  high,  prices  of  commodities  bought  by  farmers  were  also  high 
and  the  net  yield  was  not  as  impressive  as  might  have  been  expected. 
Before  the  war  was  formally  terminated,  farmers  found  themselves 
loaded  down  with  debt  for  land  and  implements,  which  they  could 
pay  only  if  they  were  able  to  continue  production  on  a  large  scale. 
Because  of  both  inability  to  buy  and  resumption  of  local  production, 
the  nations  of  Europe  ceased  quickly  to  provide  markets  for  the  huge 
stream  of  products  from  the  United  States.  The  new  tariff  law 
enacted  by  the  Republican  Congress  made  it  increasingly  difficult  for 
foreign  purchasers  to  pay  for  American  agricultural  products.  The 
result  was  a  collapse  in  the  price  of  farm  products  and  of  the  land 
itself.  Many  farmers  were  driven  into  bankruptcy  and  others  were 
barely  able  to  survive.  Farm  representatives  in  the  Senate  and,  to 
some  extent,  in  the  House  of  Representatives  organized  to  enact  legis 
lation  to  help  the  farmers  of  the  country  out  of  their  predicament.1 

The  early  legislation  demanded  had  to  do  with  improvement  of 
the  conditions  of  marketing  and  with  extension  of  credit  to  farmers. 
The  first  important  farm  measure  enacted  was  the  Packers  and  Stock- 
yards Act,3  which  gave  broad  regulatory  powers  to  prevent  monopolis- 
tic abuses  in  the  meat-packing  business  and  in  the  use  of  the  stock- 
yards. The  measure  took  regulatory  power  away  from  the  Federal 
Trade  Commission,  which,  with  its  predecessor,  the  Bureau  of  Corpo- 
rations, had  struggled  for  nearly  two  decades  to  bring  about  the  enact- 
ment of  effective  regulatory  legislation.  It  vested  that  power  in  the 
Secretary  of  Agriculture,  This  step,  although  weakening  the  Federal 
Trade  Commission  as  a  policing  agency,  strengthened  the  Depart- 
ment of  Agriculture  as  the  national  representative  of  farming 
interests,8 

Speculation  in  grain  futures,  similar  to  stock-market  speculation, 

*See  Arthur  Capper,  The  Agricultural  Bloc   (1922).     See  also  V.  O.  Key,  Jr.,  Politics 
Parties,  and  Pressure  Groups    (1942),  pp.  43  11. 
M2  Stat.  159.  'For  discussion  of  the  constitutionality  of  the  an  NCC  chapter  8& 
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by  which  huge  sums  of  money  were  gained  and  lost,  caused  fluctu- 
ations in  the  price  of  grain  which  were  often  disastrous  to  farmers.  A 
few  days  after  the  enactment  of  the  Packers  and  Stockyards  Act,  Con- 
gress passed  an  art.  based  on  the  taxing  power,  in  attempt  to  remedy 
the  abuse.4  When  the  act  was  declared  unconstitutional  as  an  ille- 
gitimate exercise  of  the  taxing  power,  Congress  passed  another 
measure,  based  on  the  commerce  power,  to  achieve  the  same  end.* 
The  latter  measure,  known  as  the  Grain  Futures  Act,  was  upheld.* 
It  authorized  the  Secretary  of  Agriculture  to  designate  boards  of  trade 
as  "contract  markets"  for  the  conduct  of  trade.  It  a  board  of  trade 
failed  to  obey  prescribed  regulations,  a  commission,  composed  of  the 
Secretary  of  Agriculture,  the  Secretary  of  Commerce,  and  the  Attorney 
General,  was  authorized  to  suspend  or  to  revoke  the  designation  of  the 
board  as  a  contract  market. 

Another  statute  for  the  promotion  of  agricultural  marketing  author- 
ized the  association  of  agricultural  producers  for  marketing  purposes/ 
The  intent  of  the  act  was  to  prescribe  circumstances  under  which 
such  combinations  would  be  relieved  from  the  restrictions  of  the  anti- 
trust laws.  The  Secretary  of  Agriculture  was  given  supervisory  power 
to  see  that  the  associations,  when  formed,  did  not  monopolize  or 
restrain  trade  in  interstate  or  foreign  commerce  to  such  an  extent  that 
the  price  of  any  agricultural  product  was  unduly  enhanced. 

To  facilitate  the  export  of  farm  products,  Congress  revived  the  War 
Finance  Corporation,  added  the  Secretary  of  Agriculture  to  the  mem- 
bership of  the  board  of  directors,  and  authorized  the  corporation  to 
make  loans  for  the  exportation  of  agricultural  surpluses  resulting  from 
the  war  or  from  the  disruption  of  foreign  trade  created  by  the  war.8 
Another  statute,  designed  to  expand  agricultural  credit,  provided 
among  other  things  for  the  establishment  of  federal  intermediate 
credit  banks,  to  make  extensions  of  credit  for  intermediate  periods 
between  short-term  loans,  on  the  one  hand,  and  long-term  mortgage- 
secured  loans,  on  the  other.* 

THE  EXPORTATION  OF  FARM  SURPLUSES 

These  several  measures,  enacted  during  the  Harding  administra- 
tion, and  the  amendments  added  from  time  to  time  failed  to  restore 

•42  Stat.  159.  M2  Stat.  998. 

•For  discussion  of  the  constitutionality  of  the  two  measures  see  chapter  33. 

M2  Stat.  388.  §42  Stat.  181. 

•42  Stat.  1451.  For  discussion  see  Claude  L.  Benner,  The  Federal  Intermediate 
System  (1926),  and  Frieda  Baird  and  Claude  L.  Brnner.  Ten  Years  of  Federal  Inter- 
mediate Credits 
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agricultural  prosperity.  Surpluses  of  agricultural  products  continued 
to  pile  up,  depressing  the  prices  of  the  commodities  sold  and  impov- 
erishing producers.  Farmers'  organizations  and  farm  representatives 
in  Congress  demanded  additional  legislation  for  the  disposal  of  the 
surpluses.  Over  a  considerable  period  of  years  they  urged  the  ena(  t- 
ment  of  a  bill  which  came  to  be  known  as  the  McNary-Haugen  bill. 
By  its  provisions  a  Federal  F'arm  Board  with  a  substantial  capitaliza- 
tion was  to  purchase  surpluses  in  basic  agricultural  commodities  in 
order  to  maintain  reasonable  prices  in  the  United  States  and  to  sell 
these  surpluses  in  the  export  markets  at  so-called  world  prices.  The 
purpose  was  to  enable  farmers  to  produce  and  sell  at  a  reasonable 
profit,  whether  the  purchases  were  made  by  private  consumers  in  the 
United  States  or  by  the  Federal  Farm  Board.  The  losses  incurred  by 
the  board  in  selling  surpluses  at  prices  lower  than  those  paid  for  them 
were  to  be  reimbursed  by  an  equalization  fee,  collected  from  Ameri- 
can farmers  in  the  form  of  a  tax  levied  upon  the  producers  of  the  re- 
spective products.  The  tax  would  take  away  some  of  the  profits 
initially  made  by  the  farmers,  but  the  operations  of  the  board  would 
prevent  the  disastrous  depression  of  prices  through  the  dumping  of 
surpluses  on  the  home  markets. 

This  plan  for  the  further  extension  of  federal  power  over  agricul- 
ture first  appeared  in  print  in  1922.10  Congress  debated  it  sporadically 
from  time  to  time,  and  gave  it  serious  consideration  in  1925.  The 
Secretary  of  the  Treasury,  Andrew  Mellon,  who  was  evidently  the 
spokesman  of  the  administration  in  the  matter,  denounced  the  pro- 
posed interference  with  prices  which  in  his  opinion  should  be  gov- 
erned only  by  the  laws  oi  supply  and  demand.  "We  cannot  success- 
fully oppose  fundamental  economic  laws,"  he  declared.11  He  was 
undisturbed  by  the  inconsistency  of  his  position  in  that  his  argument 
could  be  used  as  effectively  against  the  protective  tariff,  of  which  he 
was  a  vigorous  defender.12 

President  Coolidge  announced  his  opposition  in  his  annual  message 
in  December,  1926,18  but  Congress  continued  debate  on  the  plan,  and 
early  in  1927  passed  the  McNary-Haugen  bill,  providing  for  a  Federal 
Farm  Board  to  purchase  and  dispose  of  surpluses  in  cotton,  wheat 
corn,  rice,  tobacco,  and  swine.  President  Coolidge  referred  the  bill 
to  the  Department  of  Justice  to  aid  in  preparation  of  the  inevitable 

10  For  discussion  see  John  D.  Black,  Agricultural  Reform  in  the  United  States  (1929) 
chapter  VII. 

"67  Congressional  Record  11266-11267. 
"Ibid.,  pp.  11358  ff.  "68  Congressional  Record  31 
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veto.  The  Attorney  General  submitted  an  opinion  holding  the  bill 
unconstitutional  on  a  number  of  grounds.  On  one  ground  it  was 
highly  vulnerable,  and  objection  might  well  have  been  made  to  it, 
even  by  lawyers  in  sympathy  with  its  general  purposes.  In  order  to 
bring  about  the  selection  of  members  of  the  board  in  sympathy  with 
the  purposes  of  the  bill,  Congress  had  provided  that  the  President 
must  make  nominations  from  slates  of  candidates  submitted  by  agri- 
cultural organizations.  The  constitutional  power  of  the  President  to 
appoint  officers,  said  the  Attorney  General,  carried  with  it  the  duty  to 
exercise  his  judgment  in  the  selection  of  higher  officers.  The  Consti- 
tution contemplated  that  appointments  should  be  made  by  and  with 
the  advice  and  consent  of  the  Senate  and  not  by  and  with  the  advice 
and  consent  of  any  other  person  or  official.14  In  view  of  the  broad  dis- 
cretionary powers  conferred  on  the  board,  furthermore,  he  contended 
that  the  act  was  unconstitutional  as  a  delegation  of  legislative  power. 

He  thought  the  act  unconstitutional  on  a  broader  ground.  The  fed- 
eral government  was  a  government  of  limited  powers.  He  had  been 
unable  to  find  anything  in  the  constitutional  history  or  in  the  deci- 
sions of  the  Supreme  Court  of  the  United  States  to  justify  the  belief 

that  the  power  of  the  federal  government  to  regulate  commerce  in- 
cludes the  power  to  establish  and  maintain  or  take  steps  to  establish 
and  maintain  the  price  at  which  merchandise  may  be  bought  and 
sold  in  interstate  commerce,  with  the  necessary  consequence  of  fixing 
the  price  at  which  the  commodity  in  question  shall  be  bought  and 
sold  in  every  place  in  the  land,  whether  in  or  out  of  interstate 
commerce.15 

In  general,  he  said,  legislation  under  the  commerce  power  had  been 
directed  at  carrying  out  the  primary  purpose  of  the  clause,  which  was 
to  prevent  undue  discriminations  against,  or  burdens  or  restraints  on, 
interstate  commerce.  This  act,  instead  of  preventing,  created  burdens 
and  restraints  on  commerce,  as  those  terms  had  been  understood.  He 
was  of  the  opinion,  furthermore,  that  the  tax  provided  for  was  not  a 
trut  tax  within  the  meaning  of  the  Constitution,  and  that  it  violated 
the  due-process  clause  of  the  Fifth  Amendment.1* 

President  Coolidge  attached  the  opinion  of  the  Attorney  General 
to  a  long  veto  message,  using,  says  one  of  his  biographers,  "such  emo- 
tional language  that  the  message  cracked  with  malicious  static."  1T  He 

ulbtd.t  pp.  4776-4777.  ulbid.,  p.  4777.  "Ibid.,  p.  4~78. 

"William  Allen  White,  A  Puritan  in  Babylon:  The  Story  oj  Calvin  Coolidge  (1958> 
o.  262 
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found  the  bill  unjustly  discriminatory  as  among  sections  and  as  arnong 
farm  products.  He  condemned  it  as  giving  the  proposed  federal 
board  almost  unlimited  authority  to  fix  prices  on  the  designated  com- 
modities. It  was  price-fixing,  furthermore,  on  some  of  the  nation's 
basic  foods  and  materials.  "Government  price-fixing,  once  started, 
has  alike  no  justice  and  no  end.  It  is  an  economic  folly  from  which 
this  country  has  every  right  to  be  spared."  M  The  main  policy  of  the 
bill,  he  contended, 

is  an  entire  reversal  of  what  has  been  heretofore  thought  to  be  sound. 
Instead  of  undertaking  to  secure  a  method  of  orderly  marketing 
which  will  dispose  of  products  at  a  profit,  it  proposes  to  dispose  of 
them  at  a  loss.  It  runs  counter  to  the  principle  of  conservation,  which 
would  require  us  to  produce  only  what  can  be  done  at  a  profit,  not  to 
waste  our  soil  and  resources  producing  what  is  to  be  sold  at  a  loss  to 
us  for  the  benefit  of  the  foreign  consumer.  It  runs  counter  to  the 
well-considered  principle  that  a  healthy  economic  condition  is  best 
maintained  through  a  free  play  of  competition  by  undertaking  to  per- 
mit a  legalized  restraint  of  trade  in  these  commodities  and  establish  a 
species  of  monopoly  under  government  protection,  supported  by  the 
unlimited  power  of  the  farm  board  to  levy  fees  and  enter  into  con- 
tracts. For  many  generations  such  practices  have  been  denounced  by 
law  as  repugnant  to  the  public  welfare.  It  cannot  be  that  they  would 
now  be  found  to  be  beneficial  to  agriculture.19 

A  revised  bill  was  passed  in  May,  1928.  It  brought  another  veto 
message,  accompanied  by  another  opinion  from  the  Attorney  Gen- 
eral, holding  the  bill  unconstitutional.20  Congress  failed  to  enact  the 
measure  over  the  President's  veto.  No  statute  was  ever  enacted  pio 
viding  for  the  disposition  of  farm  surpluses  by  means  of  the  proposed 
equalization  fee.  Another  device,  the  export-debenture  plan,  was 
much  discussed  and  was  incorporated  in  a  number  of  proposed  bills. 
The  plan  was  calculated  to  encourage  the  exportation  of  farm  sur- 
pluses by  giving  to  exporters  debentures,  which  might  be  presented  to 
customs  officials  in  payment  of  duties  on  imports  in  lieu  of  equivalent 
amounts  of  cash.  Since  the  scheme  would  have  reduced  the  amount 
of  money  collected  by  the  federal  government  in  the  form  of  tariff 
duties,  the  government  itself  would  have  borne  indirectly  the  burden 
of  the  disposition  of  the  surpluses.  None  of  the  bills  incorporating 
the  plan  was  enacted.21  In  1929,  the  Senate  tried  hard  to  secure  the 

M68  Congressional  Record  4771.  *  Ibid.,  p.  4775. 

"69  Congressional  Record  9524-9531. 

"For   discussion   see   Black,   op.   cit.t   chapter   IX.    Sec   also   Joseph    S.   Davit,    Thu 
Farm  Export  Debenture  Plan   (1929). 
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inclusion  of  the  export-debenture  plan  in  the  agricultural  marketing 
statute  pledged  by  the  Republican  party  in  the  national  campaign  of 
the  preceding  year.  The  plan  was  included  in  the  bill  as  passed  by 
the  Senate,  but  the  Senate  conferees  surrendered  it  when  the  House 
of  Representatives,  in  recognition  of  the  opposition  of  President 
Hoover,  refused  to  accept  it. 

THE  FEDERAL  FARM  BOARD 

Although  economic  conditions  improved  in  the  middle  nineteen- 
twenties,  so  that  many  branches  of  industry  enjoyed  great  prosperity, 
the  farm  problem  remained  serious.  American  farmers  continued  to 
overproduce  in  terms  of  what  they  were  able  to  sell.  Farmers  were  not 
equipped  for  efficient  marketing  at  home,  and  increased  production 
in  other  countries  and  the  inability  of  other  countries  to  buy  Ameri- 
can products,  owing  to  impoverishment  resulting  from  the  war  and 
to  the  American  protective  tariff  and  to  other  causes,  curtailed  export 
sales.  Competition  at  home  from  agricultural  products  produced 
abroad  began  to  be  regarded  as  a  serious  matter.  Because  of  these 
conditions  and  because  of  the  growth  of  political  organization  among 
farmers,  no  administration  could  safely  ignore  the  demand  for  agri- 
cultural reform.  In  the  campaign  of  1928  the  Republican  party 
pledged  the  adjustment  of  the  protective  tariff  to  aid  the  farmer  and 
the  enactment  of  legislation  to  promote  the  efficiency  of  agricultural 
marketing.  Soon  after  taking  office,  President  Hoover  called  a  special 
session  of  Congress  to  enact  the  promised  legislation. 

In  his  message  to  this  session,  the  President  asked  for  an  effective 
tariff  on  agricultural  products.  He  asked  for  the  creation  of  a  Federal 
Farm  Board  comparable  to  agencies  created  for  the  benefit  of  trans- 
portation and  banking,  which  would  assist  farmers  to  meet  each  ot 
their  varied  problems  on  its  own  merits.  The  creation  of  such  an 
agency,  he  said,  would  at  once  transfer  the  agricultural  question  from 
the  field  of  politics  to  that  of  economics  and  would  result  in  construo 
tive  action.  The  pledged  purpose  of  such  a  board  was  the  reorganiza- 
tion of  the  marketing  system  on  sounder,  more  stable,  and  more 
economic  lines. 

He  added  a  warning,  however,  characteristic  of  those  who  dis- 
trusted the  intervention  of  government  in  private  enterprise: 

Certain  vital  principles  must  be  adhered  to  in  order  that  we  may 
not  undermine  the  freedom  of  our  farmers  and  of  our  people  as  a 
whole  by  bureaucratic  and  governmental  domination  and  interference, 
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We  must  not  undermine  initiative.  There  should  bt  no  fee  or  tax 
imposed  upon  the  farmer.  No  governmental  agency  should  engage 
in  the  buying  and  selling  and  price-fixing  of  products,  for  such  courses 
can  lead  only  to  bureaucracy  and  domination.  Government  funds 
should  not  be  loaned  or  facilities  duplicated  where  other  services  of 
credit  and  facilities  are  available  at  reasonable  rates.  No  activities 
should  be  set  in  motion  that  will  result  in  increasing  the  surplus  pro 
duction,  as  such  will  defeat  any  plan  of  relief." 

After  considerable  controversy  over  the  export-debenture  plan  and 
other  proposals,  Congress  passed  "An  act  to  establish  a  Federal  Farm 
Board  to  promote  the  effective  merchandising  of  agricultural  com- 
modities in  interstate  and  foreign  commerce,  and  to  place  agriculture 
on  a  basis  of  economic  equality  with  other  industries."  *  The  board 
was  to  consist  of  eight  members,  to  be  appointed  by  the  President  by 
and  with  the  advice  and  consent  of  the  Senate,  "and  of  the  Secretary 
of  Agriculture,  ex  officio"  The  addition  of  the  latter  novel  provision 
as  to  the  making  of  appointments,  constituting  a  nominal  restriction 
on  the  powers  given  by  the  Constitution  to  the  President  and  the 
Senate,  went  without  challenge.  Presumably,  it  was  intended  as  an 
item  of  assurance  that  representatives  of  agriculture  would  be  con- 
sulted in  the  selection  of  members  of  the  board. 

Equipped  with  large  sums  in  federal  funds,  the  federal  government 
set  out  to  encourage  the  formation  of  additional  farm  co-operatives 
and  particularly  to  bring  about  sectional  and  national  organization  of 
the  large  number  of  small  co-operatives  already  in  existence.  Through 
these  agencies  it  tried  to  promote  efficient  marketing  of  agricultural 
products.  Facing  the  fact  that  the  agricultural  predicament  was  due, 
not  merely  to  inefficiency  in  marketing,  but  also  to  excessive  produc- 
tion, the  board  sought  to  use  the  co-operative  organizations,  the  fed- 
eral banks  organized  to  extend  credit  to  farmers,  and  such  other 
agencies  as  were  available  for  the  purpose  of  persuading  farmers  to 
restrict  production  to  quantities  which  they  might  reasonably  expect 
to  be  able  to  sell.  Pursuant  to  the  statute,  the  board  also  attempted 
to  deal  with  those  limited  surpluses  which  threatened  from  time  to 
time  to  clog  the  market  with  particular  products  and  to  depress  ex- 
cessively their  prices.  It  authorized  stabilization  corporations,  formed 
through  agricultural  co-operatives,  to  purchase  surpluses  with  govern- 
ment funds  in  the  expectation  that  they  would  be  returned  to  the 
market  when  conditions  made  their  sale  possible  without  injurious 

"71  Congressional  Record  47.  "46  Stat.  11. 
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effects.  Corporations  were  organized  and  arrangements  were  made 
for  the  purchase  of  sui  pluses  of  wheat,  cotton,  and  other  commodities 
The  arrangement  was  undoubtedly  based  on  a  sound  principle.  Un- 
fortunately, it  was  put  into  operation,  not  at  a  time  when  the  pri*  e- 
level  was  roughly  hori/ontal,  but  at  a  time  when  the  depression  which 
began  in  the  autumn  of  1929  was  driving  the  whole  price-level  sharply 
downward.  Although  quantities  of  some  commodities  were  purchased 
and  then  resold,  therefore,  the  general  result  was  that  prices  never 
returned  to  a  level  high  enough  to  justify  the  board  or  the  corpora- 
tions in  selling  products  they  thought  they  had  been  justified  in  pur- 
chasing. They  had  to  choose  between  retaining  possession,  on  the  one 
hand,  and  selling  at  a  loss  to  the  government,  on  the  other,  in  compe- 
tition with  the  products  of  harassed  farmers.  Because  of  the  accident 
of  the  times  the  Federal  Farm  Board  was  seriously  discredited  in  the 
eyes  of  the  people.  At  the  beginning  of  the  ensuing  administration, 
the  board  was  abolished  and  its  functions  were  transferred  in  part  to 
the  newly  established  Farm  Credit  Administration. 

EDUCATION  FOR  PRODUCTION  CONTROL 

The  limitation  of  land  settlement  and  the  curtailment  of  agricul- 
tural production  were  foreign  to  the  traditions  of  the  American 
people.  Innumerable  social  and  economic  problems  had  been  solved 
or  avoided  by  the  spilling-over  of  excess  population  into  areas  hitherto 
unsettled.  Until  recent  decades,  farming  was  a  relatively  self-sufficing 
mode  of  life.  The  sale  of  agricultural  products  outside  the  areas  of 
production  raised  the  standard  of  living  within  those  areas,  but  ex- 
tensive exportation  was  not  essential  to  survival.  In  the  language  of 
numerous  commentators,  farming  constituted  a  way  of  life  rather 
than  merely  a  form  of  business  enterprise.  The  exhaustion  of  the  sup- 
ply of  good,  free  land  for  farming  blocked  the  traditional  mode  of  dis- 
posing of  the  surplus  population,  and  the  mechanization  and  special- 
ization of  farming  impaired  its  self-sufficiency,  so  that  the  marketing 
of  agricultural  products  became  increasingly  essential. 

Even  so,  many  people  still  considered  population  problems  and 
farm  problems  in  traditional  terms.  As  late  as  1916,  the  Department 
of  Labor  was  supporting  a  bill  for  the  creation  of  a  national  coloni/a- 
tion  board,  to  establish  farm  colonies  on  lands  of  the  public  domain. 
Nothing  grew  directly  out  of  the  scheme,  but  it  provided  background 
for  the  discussion  of  the  various  bills  subsequently  introduced  in  Con- 
gress for  the  placement  of  soldiers  after  the  first  World  War.  In  1918, 
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Franklin  K.  Lane,  Secretary  of  the  Interior,  offered  a  plan  for  the 
rural  settlement  of  returning  soldiers  which  was  popularized  under 
the  slogan,  "A  million  farms  for  soldiers/'  **  He  spoke  in  terms  of 
large  available  areas  of  cut-over  land,  land  rich  with  the  accumulated 
humus  of  hundreds  of  years  and  possessing  extraordinary  agricul- 
tural possibilities.  He  declared,  furthermore,  that  there  were  thousands 
of  acres  available  in  the  older  states,  such  as  Massachusetts,  New  York, 
Maryland,  Virginia,  and  Louisiana,  which  could  be  used.  Vast  tracts 
of  arid  land  were  yet  to  be  reclaimed.  The  United  States  could  sup- 
port three  or  four  times  its  present  population,  he  declared,  if  the 
people  would  forego  the  desire  to  live  in  industrial  centers. 

The  enthusiasm  of  the  Department  of  the  Interior  was  not  shared 
by  farm  magazines,  farm  organizations,  and  the  Department  of  Agri- 
culture. They  were  quite  aware  of  the  fact  that  if  agricultural  pro- 
duction were  increased  beyond  the  needs  of  consumers,  the  prosperity 
resulting  from  the  war  demands  would  be  quickly  terminated.  They 
knew  the  low  standard  of  living  of  many  farmers  in  so-called  reclaimed 
areas  and  on  cut-over  lands,  and  they  realized  that  the  abandonment 
of  large  areas  of  farm  land  in  the  East  had  an  economic  justification. 
None  of  the  bills  to  establish  soldiers  in  co-operative  settlements  re- 
ceived the  general  support  of  agricultural  spokesmen  and  none  of 
them  was  passed.  Private  land  companies  capitalized  interest  in  the 
subject  by  buying  up  tracts  of  unused  land  and  advertising  them  in 
glowing  terms  for  sale  to  returning  soldiers  and  others  seeking  to  start 
life  anew.  Those  who  settled  in  these  tracts  were  caught  by  the  de- 
pression of  1921  and  the  continued  downward  drift  of  land  prices. 

In  spite  of  the  excess  of  agricultural  production  over  demand,  the 
Department  of  the  Interior,  in  which  the  Reclamation  Service  was 
located,  continued  throughout  the  nineteen-twenties  to  advocate  proj- 
ects for  the  irrigation  of  arid  lands  and  for  the  draining  of  swamps 
to  bring  about  new  settlements  and  to  check  the  population  move- 
ment away  from  the  farm.25  Like  the  plan  for  soldier  settlements,  this 
scheme  to  establish  new  farm  settlements  was  opposed  by  farmers  and 
farm  organizations.  The  Department  of  Agriculture  opposed  it. 
There  had  been  an  overdevelopment  of  agricultural  land  in  the  recent 
past,  declared  the  Secretary  of  Agriculture  in  1927,  and  the  agricul- 
tural depression  had  been  prolonged  thereby.  New  land  would  come 

**  Annual  Report  of  thr  Secretary  of  the  Interior,  1918,  pp.  24-29.  See  also  John  R. 
McMahori,  "A  Million  Farms  for  Soldiers,"  Country  Gentleman,  November  9,  1918. 

"See  House  Doc.  No.  765.  (59th  Cong.,  2d  sess.,  and  Senate  Doc.  No.  45,  70th  Cong., 
1st  sess. 
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into  cultivation  without  government  aid  if  demand  and  price  ji  stifled 
it.  Reclamation  projects  at  this  time  were  justified  only  for  water- 
power  and  flood  protection."* 

The  results  of  the  depression  beginning  in  1929  gave  weight  to  the 
arguments  of  agricultural  spokesmen.  In  his  annual  report,  made 
near  the  end  of  1930,  the  Secretary  of  Agriculture  stated  that  farin- 
commoclity  prices  had  dropped  to  the  lowest  point  in  fifteen  years. 
Farm  production,  already  above  normal  requirements,  had  become 
disastrously  excessive  when  the  depression  curtailed  purchasing  power. 
He  recommended  an  elaborate  program  for  investigating  and  dealing 
with  the  subject  of  land  utilization  in  such  a  way  that  much  of  the 
land  not  making  a  profitable  yield  would  be  withdrawn  from  cultiva- 
tion.*7 Under  the  auspices  of  the  executive  committee  of  the  Associ- 
ation of  Land-Grant  Colleges  and  Universities,  a  national  conference 
on  land  utilization  was  held  in  Chicago  in  193 1.28  The  speeches  deliv- 
ered at  the  conference  showed  that  under  the  pressure  of  agricultural 
depression  educators  in  the  agricultural  field,  once  the  most  inde- 
pendent field  of  American  enterprise,  had  gone  far  in  the  direction  of 
advocacy  of  a  planned  economy.  They  discussed  the  need  for  a  care- 
ful survey  of  all  land  used  for  agricultural  production,  with  a  pro- 
gram for  taking  out  of  production  altogether  that  land  which  was  to 
be  classified  as  submarginal.  They  favored  the  careful  planning  of 
land  utilization,  with  the  result  that,  before  new  land  was  brought  into 
production,  careful  account  would  be  taken  of  the  effect  on  compet- 
ing areas.  The  result  of  the  conference,  in  addition  to  the  public 
education  involved,  was  the  creation  of  two  committees  which  worked 
for  some  time  on  a  revised  program  for  agriculture.  The  movement, 
like  many  others  then  under  way,  was  merged  in  the  recovery  move- 
ment of  the  Franklin  D.  Roosevelt  administration. 

The  work  done  under  the  New  Deal,  therefore,  in  the  way  of  re- 
striction of  agricultural  production,  retirement  of  submarginal  land, 
extension  of  credit  to  agriculture,  and  promotion  of  efficient  market- 
ing and  other  essential  farm  activities  through  co-operative  organiza- 
tions had  its  preparatory  background  in  the  fumblings  of  the  pre- 
ceding period.  Attitudes  changed  fundamentally  concerning  govern- 
mental interference  with  private  enterprise  in  agriculture.  Even  in 

"Yearbook  of  Agriculture,  1927,  pp.  25-28. 

m  yearbook  of  Agriculture,  1931,  pp.  24  ff.  See  also  Arthur  M.  Hyde,  "A  Land  Poliq 
for  the  United  States,"  Ohio  Farmer,  Decemher  13,  1930. 

•See  Proceedings  of  the  National  Conference  on  Land  Utilization,  Chicago,  Illinoi* 
November  19-21,  1931  (May,  1932). 
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the  field  of  industry  there  was  doubtless  some  recognition  of  the  need 
for  the  solution  of  the  farm  problem,  rising  out  of  the  fact  that  farm- 
ers were  important  purchasers  of  industrial  commodities.  Their  con- 
tinued purchases,  arid  hence  the  prosperity  of  industry  itself,  depended 
upon  the  maintenance  of  a  degree  of  agricultural  prosperity. 

GOVERNMENT  IN  RELATION  TO  ELECTRIC  POWER 

While  hard  times  for  farmers  were  breaking  down  traditional 
concepts  of  the  relation  of  government  to  farm  enterprise,  the  same 
concepts  as  they  related  to  industry  were  the  subject  of  combat  in  the 
field  of  electric  power.  That  relatively  new  industry  was  expanding 
in  spec  tacular  fashion.  The  rapidly  growing  investment  was  already 
tremendous;  income  was  measured  in  high  figures;  and  costs  to  con- 
sumers were  being  reduced  as  service  was  extended.  In  spite  of  the 
extension  of  service,  the  industry  was  hotly  criticized.  It  was  con- 
tended, presumably  correctly,  that,  even  though  costs  to  consumers 
were  tending  downward  rather  than  upward,  producers  were  reaping 
huge  profits  from  their  sales.  Partly  because  of  financial  and  man- 
agerial linkages  between  power  companies  and  other  industries,  indus- 
try paid  much  lower  charges  than  were  paid  by  domestic  consumers. 
Few  companies  showed  any  interest  in  building  transmission  lines 
into  agricultural  sections  of  the  country  and  distributing  electricity 
to  farmers  at  prices  which  they  could  afford  to  pay. 

Government  regulation  proved  exceedingly  difficult.  Rates  fixed, 
in  order  to  be  constitutional,  had  to  yield  a  fair  return  on  a  fair  value. 
The  business  of  a  company  in  one  state  was  apt  to  be  inextricably 
entangled  with  business  in  another  state.  It  often  proved  next  to  im- 
possible to  discover  the  fair  value  which  might  be  used  as  a  rate  base. 
States  had  no  regulatory  jurisdiction  beyond  their  borders,  and  com- 
panies frequently  succeeded  in  upsetting  rate  structures  established 
by  state  governments  through  the  process  of  distributing  electricity 
across  state  lines  and  juggling  prices  to  serve  their  purposes.  Public 
ownership  of  electrical  utilities  was  proposed  by  those  who  despaired 
of  effective  regulation  of  privately  owned  companies  and  by  others 
who  thought  that  regulation  of  privately  owned  companies  would  be 
facilitated  if  government  maintained  electrical  plants  in  various  com- 
munities to  serve  as  a  yardstick.  The  plants  would  show  the  cost  of 
producing  and  distributing  electric  power  and  the  rates  that  ought  to 
be  charged.  Much  use  was  made  of  the  fact  that  the  Hydroelectric 
Power  Commission  of  Ontario,  Canada,  had  been  able  to  furnish 
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electric  power  to  municipalities  in  the  province  at  rates  fat  belo\% 
those  charged  by  private  companies  in  the  United  States.  Private 
companies,  on  the  other  hand,  used  every  conceivable  argument 
against  public  ownership.  Some  municipalities  did  establish  their 
own  plants,  but  they  did  not  engage  in  the  business  on  a  scale  great 
enough  to  provide  an  adequate  comparison  between  public  and 
private  enterprise. 

The  disclosure  of  the  predatory  activities  of  oil  companies  con- 
nected with  Teapot  Dome  and  other  scandals  of  the  Harding  period 
had  served  to  throw  suspicion  on  the  activities  of  corporations  in 
other  fields.  Early  in  1927,  Senator  Thomas  J.  Walsh,  of  Montana, 
who,  as  an  efficient  investigator,  had  been  responsible  for  important 
disclosures  connected  with  the  oil  scandals,  proposed  that  a  Senate 
committee  investigate  the  electrical  industry.  He  cited  as  matters 
for  investigation  the  rapid  growth  of  the  industry,  the  long  list  of 
mergers  taking  place  among  electrical  companies,  the  probable  viola- 
tion of  anti-trust  laws,  and  the  probable  need  for  regulation  of  the 
sale  of  securities. 

The  Senate  took  no  immediate  action,  but  an  investigation  by  the 
Federal  Trade  Commission,28  previously  requested  by  the  Senate,  al- 
though given  little  publicity,  indicated  that  the  growth  of  holding 
companies  in  the  electrical  field,  resulting  in  varied  abuses  and  adding 
to  the  difficulties  of  regulation  by  the  several  states,  was  worthy  of 
further  examination.  In  December,  1927,  Senator  Walsh  introduced 
a  revised  resolution.  He  added  a  provision  that  the  investigating  com- 
mittee be  empowered  to  leport  on  the  expenditure  ot  money  for  pub- 
licity purposes  and  on  efforts  made  to  influence  or  control  public 
opinion  on  the  issue  of  public  as  against  private  owneiship  and  on 
attempts  to  influence  or  control  elections.  It  was  the  logical  expecta- 
tion that,  if  an  investigation  were  authorized,  Senator  Walsh  would 
be  made  a  member  of  the  committee.  He  was  likely  to  be  thorough 
to  the  point  of  ruthlessness.  When  the  opposition  found  itself  un- 
able to  block  the  investigation  altogether,  it  supported  an  amend- 
ment to  have  the  investigation  conducted  by  the  Federal  Trade  Com- 
mission rather  than  by  a  committee  of  the  Senate.  The  Federal  Trade 
Commission  was  in  bad  odor  with  those  genuinely  interested  in  hav- 
ing the  investigation  made.  It  had  been  slow  in  making  a  prelim- 
inary investigation  which  the  Senate  had  asked  for,  and  its  work  was 

»See  Senate  Doc.  No.  212,  G9th  Cong.,  2cl  sess.,  and  Senate  Doc.  No.  45,  70th  Cong, 
Is f  sess. 
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suspected  of  being  superficial.  By  the  judicious  selection  of  new 
inemheis,  including  William  E.  Humphrey,80  the  administration  was 
believed  to  have  weakened  the  Federal  Trade  Commission  as  a 
policing  agency.  In  its  annual  report  for  1927,  the  commission  an- 
nounced a  new  policy  of  co-operation  with  business,  of  ''helping  busi- 
ness to  help  itself  wherever  and  whenever  it  could  be  done  without 
prejudice  to  the  best  interests  of  the  public.  The  senators  desiring  the 
investigation  felt  that  the  electrical  industry  could  very  well  take  care 
of  itself  without  aid  from  the  government  and  were  interested  in  a 
fearless  inquiry  into  the  conduct  of  the  industry.  They  were  defeated 
to  the  extent  of  being  compelled  to  accept  the  Federal  Trade  Commis- 
sion as  the  investigating  agency.  To  prevent  defeat  of  the  plan  by 
the  delay  of  action  on  the  part  of  the  commission,  the  resolution  re- 
quired the  committee  to  file  hearings  and  partial  reports  within  each 
thirty  days  after  the  passage  of  the  resolution  until  the  investigation 
was  completed.  Detailed  examination  into  the  organization  and  ac- 
tivities of  the  industry  was  prescribed.11  Owing  perhaps  to  the  re- 
quirement of  interim  reports,  to  which  the  public  gave  much  atten- 
tion, and  to  the  criticism  directed  at  the  Federal  Trade  Commission 
because  of  its  alleged  unwillingness  to  take  any  action  that  might  be 
detrimental  to  big  business  interests,  the  investigation  made  was  thor 
ough  and  detailed.  It  was  still  in  progress  when  the  depression  of 
1929  began,  and  its  many  volumes  threw  light  on  the  complicated  in- 
dustrial structure,  including  the  so-called  Insull  Empire,  much  of 
which  collapsed  during  the  depression. 

The  evils  suspected  before  the  investigation  was  directed  loomed  up 
in  greater  number  and  on  a  grander  scale.  The  holding-company 
structures  proved  bewildering  networks  such  that  the  proper  allocation 
of  earnings  and  allotment  of  values  were  virtually  impossible.  While 
constituting  agencies  of  real  service,  in  many  instances  holding  com- 
panies proved  also  to  be  devices  whereby  regulation  could  be  hin- 
dered and  the  profits  of  legitimate  industry  could  be  channeled  into 
the  coffers  of  the  chosen  few.  On  a  tremendous  scale  the  industry 
engaged  in  the  creation  of  favorable  publicity  for  itself  and  in  the 
criticism  of  public  ownership.  It  subsidized  portions  of  the  press 
and  brought  about  the  publication  of  prepared  materials  in  news- 
papers and  magazines  all  over  the  country.  It  provided  funds  for  the 

90  See  chapter  20. 

ttFor  the  text  of  the  Senate  lesolution  see  Annual  Report  of  the  Federal  1  rade  Com- 
mission, 1928,  p.  3. 
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use  of  universities,  subsidized  the  writing  of  books  for  use  in  the 
schools,  and  in  various  ways  sought  to  influence  the  content  of  teach- 
ing. Power  companies  exerted  influence  as  advertisers.  They  en- 
gaged in  good- will  advertising.  They  provided  public  speakers  and 
ghost  writers.  The  director  of  publicity  of  the  National  Electric 
Light  Association  remarked  that  he  knew  of  no  means  of  publicity 
that  had  been  neglected  except  that  of  sky-writing  from  airplanes." 

There  was  obvious  sincerity  in  the  opposition  of  the  publicity  man- 
agers of  the  electrical  utilities  to  public  ownership.  They  believed, 
along  with  a  substantial  propoition  of  the  American  people,  that  gov- 
ernmental encroachment  upon  the  field  of  business  enterprise  was  an 
evil  of  the  first  ,rank.  Presumably,  some  of  them  believed  that  the 
skillful  juggling  of  language  and  figures  in  defensive  action  against 
public  ownership  was  wholly  justified  by  the  end  in  view.  Some  of 
them  were  shrewd  strategists  and  knew  the  effectiveness  of  symbols 
and  of  emotional  appeal  in  carrying  conviction.  They  understood 
the  value  of  labeling  opponents  as  "Reds"  and  "Bolsheviks."  "My 
idea,"  said  one  of  them  in  discussing  a  campaign  against  an  advocate 
of  public  ownership,  "would  be  not  to  try  logic,  or  reason,  but  to  try 
to  pin  the  Bolshevik  idea  on  my  opponent."  n  The  significance  of 
the  situation  was  that  a  powerful,  wealthy,  and,  in  spots,  unscrupulous 
and  predatory  industry  took  upon  itself  the  shaping  of  public  opinion 
and  the  prevention  of  government  competition  and  of  effective  regu- 
lation, so  that  its  leaders  might  continue  to  garner  wealth  by  a  mix- 
ture of  good  and  of  anti-social  methods. 

MUSCLE  SHOALS 

It  was  in  the  midst  of  controversies  over  the  control  of  the  electrical 
industry  that  major  battles  were  fought  in  Congress  over  electric- 
power  developments  at  Muscle  Shoals  and  Boulder  Dam.  The  poten- 
tial value  of  the  drive  of  the  water  rushing  over  Muscle  Shoals  in  the 
Tennessee  River  had  long  been  recognized  when  Congress,  in  the 
National  Defense  Act  of  1916,  arranged  to  harness  electric  power  for 
the  manufacture  of  nitrates  for  use  in  explosives,  if  the  United  States 
became  involved  in  war,  and  to  manufacture  fertilizer  and  other  use- 
ful commodities  in  time  of  peace.84  Many  millions  of  dollars  were 

"Senate  Doc.  No.  92,  70th  Cong.,  1st  sess.,  Part  3,  p.  214.    For  a  summary  of  evidence 
as  to  publicity  methods  see  Part  71  A. 
*Ibtd.,  Part  2,  Exhibits,  p.  9. 
"59  Stat.  215. 
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spent  on  dams  and  power  plants  and  other  equipment  in  the 
period  of  high  prices  during  the  first  World  War.  The  resources  of 
Muscle  Shoals  did  not  come  into  use  while  the  war  was  in  progress 
and  much  costly  experimentation  proved  to  have  little  value.  When 
the  war  was  over,  it  was  assumed  that  the  development  would  not  be 
needed  for  military  purposes.  Rather  than  maintain  it  as  a  military 
asset  in  the  event  of  a  possible  future  wai  to  produce  fertilizers  in  the 
meantime  for  American  farmers  in  competition  with  private  pro- 
ducers and  spend  additional  millions  of  dollars  of  money  to  be  raised 
by  taxes,  many  government  officials  favored  the  sale  of  the  govern- 
ment investment  to  piivate  owners.  It  was  realized  that  no  offer 
would  be  made  at  all  commensurate  with  the  amount  already  spent 
by  the  government,  but  it  was  deemed  better  to  write  off  losses  already 
incurred  than  to  incur  additional  expense  in  the  continuation  of  the 
development  and  operation  of  the  facilities. 

When  the  Harding  administration  came  into  power  in  March,  1921, 
most  of  the  people  were  in  a  mood  to  liquidate  the  residue  of  the 
World  War  as  quickly  as  possible.  Rather  than  spend  additional 
millions  of  dollars  completing  the  work  already  begun,  the  admin- 
istration sought  to  dispose  of  the  property.  The  Secretary  of  War  let 
it  be  known  that  lie  would  recommend  to  Congress  the  acceptance  of 
any  reasonable  bid.  Henry  Ford  submitted  the  first  bid  and  the  one 
most  seriously  considered.  He  agreed  to  pay  substantial  annual  sums 
on  a  one-hundred-year  lease  of  the  property,  including  interest  on 
additional  sums  which  the  government  was  to  pay  for  the  construction 
or  completion  of  dams  not  yet  ready  lor  use.  Values  cannot  easily  be 
discovered  from  the  record.  It  is  clear  that  the  Ford  offer  would  by 
no  means  have  reimbursed  the  government  for  its  total  investment, 
but  it  is  also  clear  that  part  of  the  investment  of  the  government  was 
worth  by  no  means  what  it  had  cost. 

The  Ford  offer  was  considered  seriously  but  intermittently  until 
October,  1924,  when  it  was  withdrawn.  The  people  remained  in  con- 
fusion as  to  the  issue.  They  were  opposed  to  wasting  government 
money.  Many  of  them  were  opposed  both  to  government  operation 
and  to  the  sale  of  property  owned  by  the  government  for  an  amount 
less  than  it  was  worth.  Advocates  of  governmental  regulation  of  the 
electric-power  industry  objected  particularly  to  leases  running  as  long 
as  one  hundred  years.  Faimers,  who  had  been  intrigued  with  the 
prospect  of  the  production  of  huge  quantities  of  cheap  fertilizer  at 
Muscle  Shoals,  were  interested  in  the  prospect  that  Ford  would  be  abl« 
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to  sell  fertilizer  at  approximately  half  its  present  cost.  Yet  many  be» 
lieved  that  facilities  at  Muscle  Shoals  wetc  worth  far  more  than  Ford 
offered  to  pay  for  them.  They  believed  also  that  electric-power  devel- 
opments in  the  area  provided  opportunity  for  a  huge  governmental 
experiment  in  the  production  of  electric  power  which  would  demon- 
strate the  capacity  of  government  to  operate  in  the  field  and  at  the 
same  time  provide  a  yardstick  to  measure  the  performance  of  privately 
operated  electrical  utilities.  In  1922,  Senator  George  W.  Norris  in- 
troduced a  bill  providing  for  a  government  corporation  to  produce 
electric  power  and  fertilizer  at  Muscle  Shoals.  The  proposition  was 
kept  before  Congress  almost  constantly  until  the  first  session  in  the 
Franklin  D.  Roosevelt  administration,  when  it  was  enacted  into  law. 
It  received  all  the  support  of  reformers  of  various  kinds,  Deluding  be- 
lievers in  public  ownership  and  operation  of  all  public  utilities  and 
believers  in  less  drastic  devices,  who  sought  to  bring  about  the  more 
effective  regulation  of  privately  owned  utilities.  Farmers  who  desired 
the  immediate  production  of  cheap  fertilizer,  but  desired  also  in- 
creased production  of  cheap  electric  power,  were  confused  and 
divided  in  various  ways  with  reference  to  various  propositions. 

In  his  first  annual  message,  delivered  in  December,  1923,  President 
Coolidge  recommended  that  the  property  be  sold,  subject  to  the  right 
of  recapture  in  time  of  war,  thereby  ending  the  present  burden  of  ex- 
pense and  returning  to  the  Treasury  the  largest  amount  it  was  possible 
to  secure."  In  his  message  of  the  following  year,  he  emphasi/ed  the 
need  for  fertilizer  to  replenish  the  fertility  of  the  soil,  declaring  that, 
in  his  opinion,  the  support  of  agriculture  was  the  chief  problem  to 
consider  in  connection  with  the  Muscle  Shoals  property.  Much  costly 
experimentation  was  necessary,  he  said.  For  that  reason,  it  was  a  field 
better  suited  to  private  enterprise  than  to  government  operation.  He 
favored  the  sale  ot  the  property  or  a  long-time  lease.  He  thought  it 
might  be  advantageous  to  dispose  separately  of  the  right  to  surplus 
power.*1 

In  December,  1925,  as  if  irritated  at  the  inability  of  Congress  to 
arrive  at  a  solution,  Coolidge  remarked  that  the  problem  of  Muscle 
Shoals  seemed  to  him  to  have  assumed  a  place  all  out  oi  proportion 
with  its  real  importance. 

It  probably  does  not  represent  in  market  value  much  more  than  a 
tirst-class  battleship,  yet  it  has  been  discussed  in  the  Congress  over  a 
period  of  years  and  for  months  at  a  time.  [He  added:]  If  anything 

v  c.^  Congressional  Record  100.  "66  Congressional  Record  55. 
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were  needed  to  demonstrate  the  almost  u"er  incapacity  of  the  national 
government  to  deal  directly  with  an  industrial  and  commercial  prob- 
lem, it  has  been  provided  by  our  experience  with  this  property.  We 
have  expended  vast  fortunes,  we  have  taxed  everybody,  but  we  are 
unable  to  secure  results  which  benefit  anybody.  This  property  ought 
to  be  transferred  to  private  management  under  conditions  which 
would  dedicate  it  to  the  public  purpose  for  which  it  was  conceived.*7 

He  submitted  soon  afterward  majority  and  minority  reports  of  a  com- 
mittee which  he  had  appointed  to  look  into  the  matter.  The  majority 
favored  private  operation."8  He  did  not  deal  with  the  subject  directly 
in  his  message  of  192(5,  but  certain  comments  with  reference  to  fed- 
eral regulation  might  have  been  taken  as  an  answer  to  the  contention 
that  the  federal  government  should  devise  means  to  regulate  the  elec- 
tric-power industry.  lie  said: 

It  is  too  much  to  assume  that  because  an  abuse  exists  it  is  the  busi- 
ness of  the  national  government  to  provide  a  remedy.  The  presump- 
tion should  be  that  it  is  the  business  of  local  and  state  govei  ninents. 
Such  national  action  results  in  encroaching  upon  the  salutary  inde- 
pendence ot  the  states  and  by  undertaking  to  supersede  their  natural 
authority  fills  the  land  with  bureaus  and  departments  which  are 
undertaking  to  do  what  it  is  impossible  for  them  to  accomplish  and 
brings  our  whole  system  of  government  into  disrespect  and  disfavor." 

In  the  meantime,  electric  power  in  huge  amounts  ceased  to  be  nec- 
essary for  fertilizer  production  because  of  improvements  in  techniques 
of  extracting  nitrogen  from  the  air.  It  began  to  appear  that,  had  no 
investment  already  been  made  at  Muscle  Shoals,  the  place  would  not 
now  be  a  particularly  desirable  location  either  for  war  purposes  or  for 
the  production  of  fertilizer.  This  fact  lent  weight  to  the  argument  of 
those  opposed  to  continued  government  control.  In  his  annual 
message  in  December,  1927,  President  Coolidge  called  attention  to  the 
changes  in  the  methods  of  producing  nitrates.  Extensive  investiga- 
tion made  by  the  Department  of  War  indicated,  he  said,  that  the 
nitrate  plants  on  the  Muscle  Shoals  project  were  of  little  value  for 
national  defense  and  could  probably  be  disposed  of  within  two  years. 
This  left  the  project  mostly  concerned  with  power.  In  order  to  pro- 
mote the  interest  of  agriculture,  as  originally  intended  when  the  de- 
velopment was  undertaken,  he  proposed  the  disposition  of  the  plant 
and  the  allotment  of  the  revenues  for  research  on  methods  of  more 

87  67  Congressional  Record  462. 
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economical  production  of  concentrated  fertilizer  and  for  demonstra- 
tions and  other  methods  of  stimulating  the  use  of  fertilizer  on  farms.4* 

Ignoring  the  recommendation,  Congress  passed  a  bill  for  operation 
of  the  plant  by  a  Muscle  Shoals  Corporation  of  the  United  States. 
Congress  adjourned  less  than  ten  days  after  sending  the  bill  to  the 
President.  This  fact  enabled  him  to  kill  the  measure  merely  by  with- 
holding his  signature  and  without  a  veto  message.  In  December, 
1928,  in  his  last  annual  message  to  Congress,  he  advocated  the  division 
of  the  Muscle  Shoals  property  into  its  two  component  parts  of  power 
and  nitrate  plants,  making  it  possible  to  dispose  of  the  power,  and 
reserving  to  any  concern  that  wished  to  make  nitrates  the  right  to 
use  any  power  that  might  be  needed  for  that  purpose.  He  said  that 
he  would  also  gladly  approve  a  bill  granting  authority  to  lease  the 
entire  property  for  the  production  of  nitrates.  He  did  not  wish  to 
incur  further  public  expense  in  the  construction  of  another  dam, 
which  was  deemed  necessary  by  those  favoring  public  operation  and 
by  some  of  those  contemplating  the  lease  of  the  property.  "Nor,'*  he 
continued,  "do  I  think  this  property  should  be  made  a  vehicle  for 
putting  the  United  States  government  indiscriminately  into  the  pri- 
vate and  retail  field  of  power  distribution  and  nitrate  sales."  ti  Con- 
gress did  not  choose  to  accept  the  advice. 

The  attitude  of  President  Hoover  was  like  that  of  his  predecessor.41 
The  Senate  refused  to  accept  Hoover's  leadership.  Producing  evi- 
dence that  lobbyists  of  chemical  companies  and  private  power  com- 
panies had  used  White  House  connections  and  connections  with  an 
important  farm  organization  to  oppose  the  project,  it  again  passed  a 
bill  providing  for  public  operation  through  a  government-owned  cor- 
poration. The  House  of  Representatives  made  a  drastic  change  in 
the  bill,  but  the  change  was  reduced  to  minor  significance  in  confer- 
ence committee,  and  both  houses  agreed  to  it. 

The  pressure  of  contending  groups  was  now  shifted  to  the  Presi- 
dent. On  February  28,  1931,  he  issued  a  preliminary  statement.  It 
was  obvious  from  the  debate,  the  press,  and  the  many  communications 
which  had  been  sent  to  him,  he  complained,  that  the  Muscle  Shoals 
controversy  was  no  longer  a  question  of  disposing  of  a  war  activity  to 
the  advantage  of  the  people  primarily  concerned.  It  had  been  trans- 
formed into  a  political  symbol  and  was  expected  to  be  a  political  issue. 

"69  Congressional  Record  106,                          **70  Congressional  Record  24. 

°See  his  annual  message  of  December,  1929,  72  Congressional  Record  26.  Sec 

speeches  of  Senator  Norris  and  mateiials  incorporated,  72  Congressional  Record 
6365-6377.  7153-716S 
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To  be  against  Senator  Norris's  bill  appeared  to  be  cause  for  denunci- 
ation as  being  in  league  with  the  power  companies.  It  was  also 
emerging  as  the  test  of  views  upon  government  operation  and  distri- 
bution of  power  and  government  manufacture  of  commodities.  This 
happened  to  be  an  engineering  project,  he  concluded  in  crabbed 
fashion,  and,  so  far  as  its  business  merits  and  demerits  were  concerned, 
it  was  subject  to  the  cold  examination  of  engineering  facts.41 

On  March  3  he  submitted  his  veto  message.  Instead  of  limiting  it 
to  a  statement  of  engineering  facts,  he,  too,  resorted  to  general  con- 
siderations and  the  use  of  political  symbols.  "I  am  firmly  opposed  to 
the  government  entering  into  any  business  the  major  purpose  of  which 
is  competition  with  our  citizens/'  he  declared.*4  While  government 
might  temporarily  enter  the  field  of  business  in  national  emergencies 
and  might  construct  great  dams  and  reservoirs  where  navigation,  flood 
control,  and  reclamation  were  of  dominant  importance,  it  must  not 
go  beyond  these  limits.  In  these  cases  power  was  often  a  by-product 
and  could  be  disposed  of  by  contract  or  lease.  For  the  federal  govern- 
ment deliberately  to  build  up  the  major  purpose  of  power  production 
and  manufacturing  in  its  own  hands  was  to  break  down  the  initiative 
and  enterprise  of  the  American  people.  It  was  destructive  oi  equality 
of  opportunity  among  the  people.  It  was  the  negation  of  the  ideals 
upon  which  our  civilization  had  been  based.  He  continued: 

This  bill  raises  one  of  the  important  issues  confronting  our  people. 
That  is  squarely  the  issue  of  federal  government  ownership  and  oper- 
ation of  power  and  manufacturing  business,  not  as  a  minor  by-product, 
but  as  a  major  purpose.  Involved  in  this  question  is  the  agitation 
against  the  conduct  of  the  power  industry.  The  power  problem  is 
not  to  be  solved  by  the  federal  government  going  into  the  power  busi- 
ness, nor  is  it  to  be  solved  by  the  project  in  this  bill.  The  remedy  for 
abuses  in  the  conduct  of  that  industry  lies  in  regulation  and  not  by 
the  federal  government  entering  upon  the  business  itself.  ...  I  hesitate 
to  contemplate  the  future  of  our  institutions,  of  our  government,  and 
of  our  country  if  the  preoccupation  of  its  officials  is  to  be  no  longer 
the  promotion  of  justice  and  equal  opportunity,  but  is  to  be  devoted 
to  barter  in  the  market.  That  is  not  liberalism,  it  is  degeneration.** 

Friends  of  the  bill  were  unable  to  secure  enough  votes  to  override 
the  veto.  Some  time  later  a  commission  was  appointed,  consisting  o( 

*  William  Starr  Myers  and  Walter  H.  Newton,  The  Hoover  Administration;  A  Doc- 
umented Narrative  ^1936),  p.  4f>9. 

"Senate  Doc.  No.  321,  71st  Cong.,  3d  sess.,  p.  6.  "Ibid.,  p.  6. 
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persons  selected  by  the  President  and  of  representatives  of  Tennessee, 
Alabama,  and  the  American  Farm  Bureau  Federation.  The  commis 
sion  made  a  report  advocating  private  opeiation  of  Muscle  Shoals.44 
The  President  transmitted  the  report  to  Congress,  but  Congress  re- 
fused to  accept  its  recommendations.  On  the  other  hand,  the  advo- 
cates of  public  operation  were  unable  to  secure  the  votes  that  would 
be  needed  to  enact  their  bill  over  a  veto.  The  issue  merged  in  the 
several  issues  of  the  presidential  campaign  of  1932.  The  enactment 
of  a  measure  to  provide  for  public  operation  and  for  the  continued 
development  of  the  several  Muscle  Shoals  projects  was  one  of  the  first 
important  steps  of  the  New-Deal  administration.47 

The  Muscle  Shoals  controversy  was  ''constitutional"  chiefly  in  the 
larger  sense  of  the  expansion  of  governmental  functions  to  include  the 
conduct  of  enterprises  hitherto  left  to  private  operation.  The  Constitu- 
tion as  such  was  seldom  mentioned  in  the  debates.  Conventional  con- 
stitutional questions  were  involved,  however,  in  that  federal  authority 
was  assumed  to  rest  on  certain  constitutional  provisions.  Develop- 
ment of  Muscle  Shoals  was  provided  for  under  the  National  Defense 
Act  of  1916,  on  the  basis  of  the  war  power.  The  promotion  of  navi- 
gation on  the  waters  of  the  United  States  involved  the  commerce 
clause.  Since  development  contemplated  flood  control,  the  improve- 
ment of  transportation,  the  improvement  of  the  soil,  the  improvement 
of  the  conditions  of  living  through  the  provision  of  relatively  cheap 
electric  power,  and  related  forms  of  community  betterment,  the  gen- 
eral welfare  could  also  be  said  to  be  involved.  The  determination  of 
constitutional  questions,  however,  remained  for  the  period  after  the 
enactment  of  legislation  in  1933. 

BOULDER  DAM 

The  controversy  over  the  Colorado  River  development,  resulting 
in  provision  for  the  construction  of  Boulder  Dam  and  of  an  Ail- 
American  canal  to  carry  water  from  the  river  into  Imperial  Valley  in 
Southern  California,  took  place  within  the  period  of  the  Muscle 
Shoals  controversy.  Some  of  the  same  issues  were  involved;  yet  con- 
ditions were  sufficiently  different  that  the  Colorado  River  project  was 
authorized  in  1928,  whereas  full  development  at  Muscle  Shoals  was 
not  authorized  until  1933. 

Flowing  streams  had  an  importance  to  the  arid  states  of  the  West 
not  possessed  in  eastern  states,  which  were  served  by  relatively  even 

••Senate  Doc.  No  21,  72d  Cong.,  1st  scss.  "See  chapter  S4. 
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rainfall.  The  opportunity  to  irrigate  often  made  the  difference  be- 
tween desert  conditions,  on  the  one  hand,  and  luxuriant  agricultural 
production,  on  the  other;  and  an  adequate  water  supply  was  necessary 
to  the  growth  of  towns  and  cities  and  the  operation  of  industries. 
The  Colorado  River  was  a  necessary  asset  to  seven  states  in  the  West 
arid  Southwest.  It  was  also  a  liability  in  certain  areas,  in  that  raging 
torrents  of  the  wet  seasons  threatened  untold  damage  by  flood.  Theo- 
dore Roosevelt,  with  his  interest  in  conservation,  gave  some  attention 
to  developments  on  the  Colorado.  During  the  first  World  War  and 
thereafter,  reclamation  engineers  in  the  Inteiior  Department  showed 
a  renewed  interest  in  the  subject.  At  the  same  time  the  states  affected, 
realizing  that  appropriations  from  the  river  might  ultimately  lead  to 
scarcity  and  prevent  further  development  for  which  additions  to  water 
supply  were  necessary,  sought  to  work  out  an  agreement  for  the  allot- 
ment of  the  waters  of  the  Colorado. 

Legislatures  of  the  seven  states  —  Arizona,  California,  Colorado, 
Nevada,  New  Mexico,  Utah,  and  Wyoming  —  passed  acts  providing 
for  the  appointment  of  commissioners  to  represent  them  in  negoti- 
ating an  agreement.  The  Constitution  provided  that  no  state  should 
enter  into  any  agreement  or  compact  with  another  state  without  the 
consent  of  Congress.48  The  legislatures,  therefore,  asked  Congress  to 
authorize  the  making  of  the  compact.  Since  international  problems 
were  involved,  in  that  the  river  ran  through  Mexico  as  well  as  through 
the  United  States  and  in  that  the  question  of  navigation  must  be 
raised,  the  federal  government  was  asked  to  appoint  a  representative 
to  meet  with  the  representatives  of  the  several  states.  By  an  act  of 
August  19,  1921,  Congress  authorized  the  appointment  of  the  federal 
representative  in  the  making  of  the  compact,  with  the  reservation 
that  the  compact  should  not  be  binding  until  it  should  have  been 
approved  by  the  legislature  of  each  of  the  states  and  by  Congress.49 
Herbert  Hoover  was  appointed  the  representative  of  the  federal  gov- 
ernment, and  in  1922  the  commission  worked  out  a  compact  allocating 
rights  as  between  the  upper  and  lower  basin  states.  Arizona,  a  state 
not  yet  extensively  developed,  but  with  vast  tracts  of  arid  land  capable 
of  future  development  if  water  were  available,  refused  to  ratify  the 
compact  on  the  ground  that  its  interests  were  not  adequately  pro 

"Article  I,  Section  10.  On  interstate  compacts  see  Felix  Frankfurter  and  James  M 
Landis,  "The  Compact  Clause  of  the  Constitution  —  A  Study  in  Interstate  Adjustments, ' 
Yale  Law  Journal,  XXXIV  (IVfay,  1925),  685-758,  and  Arthur  W.  Macmahon,  "Compact* 
Interstate,"  Encyclopedia  of  the  Social  Sciences  (1931),  IV,  109-113. 

49  42  Stat.  172 
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tected.  The  situation  was,  therefore,  deadlocked.  In  1925,  the  con 
elusion  of  a  compact  by  six  states,  exclusive  of  Arizona,  was  suggested, 
but  California,  with  vast  immediate  interests  involved,  threw  doubt 
on  the  feasibility  of  such  a  plan  by  insisting  on  certain  important 
conditions. 

Engineering  developments  by  the  federal  government  were  deemed 
contingent  upon  agreement  among  the  states  on  the  allocation  of 
water  rights.  If  such  agreement  could  be  made,  a  project  was  planned 
to  provide  for  flood  control,  irrigation,  and  electric-power  production. 
A  huge  dam  was  to  be  constructed  at  Boulder  or  Black  Canyon, 
between  Nevada  and  Arizona,  to  hold  back  the  flood  waters  of  the 
stream  and  provide  for  a  relatively  even  flow.  Power  plants  were  to 
be  constructed  for  the  production  of  electric  power,  and  the  costs 
were  to  be  liquidated  through  the  sale  of  power.  Farther  down  the 
river,  but  still  within  the  territory  of  the  United  States,  a  canal  was 
to  be  constructed  to  carry  water  into  the  fertile  Imperial  Valley  of 
Southern  California.  It  was  to  supplement  or  replace  a  canal  already 
in  use,  running  from  the  river  at  a  point  in  Mexico.  The  new  canal 
was  advocated  because  of  the  fear  that,  in  the  event  of  disturbed  rela- 
tions between  the  United  States  and  Mexico,  Mexicans  might  cut  the 
water  life-line  of  the  fertile  valley.  President  Coolidge  mentioned 
the  proposed  project  at  some  length  in  his  annual  message  of  Decem- 
ber, 1925.  He  spoke  of  the  conflicting  rights  of  the  several  states  and 
of  their  inability  to  agree.  It  was  imperative,  he  said,  that  flood  con- 
trol be  undertaken  for  California  and  Arizona  and  that  preparation 
be  made  for  irrigation,  for  power,  and  for  domestic  water.  He  sug- 
gested that  Congress  consider  the  creation  of  some  agency  to  determine 
methods  of  improvement  solely  upon  economic  and  engineering  facts, 
and  to  negotiate  and  settle,  subject  to  the  approval  of  Congress,  the 
participation,  rights,  and  obligations  of  each  group.  Only  by  some 
such  method,  he  asserted,  could  early  construction  be  secured.80 

A  measure  known  thereafter  as  the  Swing-Johnson  bill,  introduced 
in  the  Senate  by  Hiram  W.  Johnson  and  in  the  House  by  Philip  D. 
Swing,  was  reported  in  both  houses  in  1926.  It  provided  for  the 
project  which  the  President  had  mentioned  on  conclusion  of  a  satis- 
factory compact  of  six  states.  It  was  debated,  but  not  passed.  It  was 
reintroduced  in  the  succeeding  Congress,  and  final  action  was  taken 
in  December,  1928.  In  and  out  of  Congress  many  people,  including 
Secretary  of  Commerce  Herbert  Hoover,  for  example,  believed  firmly 

v>67  Congressional  Record  463. 
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in  private  enterprise,  but  favored,  nevertheless,  the  construction  oi 
huge  reclamation  projects  by  the  federal  government,  to  make  possible 
the  utilization  of  land  and  other  resources  of  which  profitable  use 
could  not  otherwise  be  made.  As  a  rule  the  projects  were  not  in- 
tended to  yield  income  to  the  government,  at  least  not  beyond  the 
recovery  of  their  cost  and  to  the  extent  of  making  the  government  a 
competitor  of  private  enterprise.  Even  so,  the  Swing-Johnson  bill 
met  severe  opposition.  Part  of  it  came  from  representatives  of  Arizona 
and  scattered  representatives  of  other  states,  who  regarded  the  project 
as  an  encroachment  upon  the  rights  of  their  respective  states.  Strong 
opposition  was  said  to  have  been  inspired  by  power  companies  in  the 
West  and  by  power  interests  throughout  the  country,  which  were 
opposed  to  any  degree  of  governmental  encroachment.  Their  hostility 
was  directed  particularly  at  the  provision  in  the  bill  which  authorized 
the  Secretary  of  the  Interior  at  his  discretion  to  construct  a  power 
plant  at  the  dam  for  the  production  of  electric  power  which  would  be 
sold  at  the  plant  to  consumers  who  built  transmission  lines  to  it.  It 
was  contended  that,  even  though  the  government  might  construct 
equipment  for  flood  control  and  irrigation,  it  had  no  right  to  enter 
the  field  of  private  enterprise  to  the  extent  of  engaging  in  power  pro- 
duction. The  strategy  was  to  compel  the  government  to  lease  water 
rights  to  a  private  power  company  which  would  be  given  the  priv- 
ilege of  constructing  a  plant.  Any  power  going  out  from  the  dam 
would  as  a  result  have  to  go  out  from  the  plant  of  this  company,  and 
the  right  of  the  government  to  see  that  sales  were  made  to  various 
municipalities  and  other  purchasers  would  be  restricted  or  cut  off.81 

Congress  passed  the  bill  with  a  provision  authorizing  the  Secretary 
of  the  Interior  to  construct  the  power  plant.  However  much  he  may 
have  disliked  that  particular  provision,68  Coolidge  signed  the  bill.68 
Six  of  the  seven  states  ratified  the  interstate  compact,  and  the  Secre- 
tary of  the  Interior,  after  having  let  contracts  for  the  sale  of  power  as 
provided  by  the  bill,  directed  the  beginning  of  work  on  the  project. 
The  state  of  Arizona,  which  did  not  agree  to  the  compact,  brought  a 
suit  in  the  Supreme  Court  against  the  Secietary  of  the  Interior  and 
the  six  states  to  enjoin  the  carrying-out  of  the  Boulder  Dam  project. 

n  See  speech  of  Congiessman  Swing,  68  Congressional  Record  2633-2637.  See  also 
Hiram  W.  Johnson,  "The  Boulder  Canyon  Project,"  Annals  o]  the  American  Academy, 
CXXXV  (Januaiy,  1928),  150-156. 

MFoi  his  opposition  to  governmental  operation  of  power  ptoduction  see  70  Congret- 
$ional  Record  24. 
Stnt.  1057 
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The  Court  found  that  a  portion  of  the  Colorado  River  had  once  been 
navigable  and  that  the  construction  of  the  dam  would  make  a  pouion 
of  it  navigable  again.  It  therefore  upheld  the  power  of  the  federal 
government  to  construct  the  dam  as  a  promotion  of  navigation.  "The 
fact  that  purposes  other  than  navigation  will  also  be  served  could  not 
invalidate  the  exercise  of  the  authority  conferred,"  said  Justice  Bran- 
deis  for  the  Court,  "even  if  those  other  purposes  would  not  alone  have 
justified  an  exercise  of  congressional  power."  ** 

The  several  phases  of  the  Boulder  Dam  project  were  carried  to  com- 
pletion, not  during  the  Coolidge-Hoover  regime,  but  during  the  New- 
Deal  period.  The  project  fitted  well  into  the  network  of  government 
projects  carried  on  for  reclamation  purposes,  for  the  promotion  of 
the  public  welfare  generally,  and  for  giving  employment  during  the 
years  of  depression.  The  power  plant  at  Boulder  Dam  was  con- 
structed by  the  government,  and  it  became  the  center  of  supply  for  a 
vast  area  throughout  the  Southwest. 

THE  TREND  OF  THE  TIMES 

Certain  aspects  of  the  farm  situation  and  of  the  situation  with  ref- 
erence to  the  electric-power  industry  are  given  the  space  allotted  to 
them  here,  not  because  they  represent  the  only  developments  of  the 
kind,  but  because  they  illustrate  the  movement,  or  the  retreat,  toward 
increased  governmental  control  between  the  first  World  War  and  the 
New-Deal  period.  Additional  illustrations  might  be  given  from  the 
same  and  from  related  fields.  The  successful  struggle  to  provide  full- 
time  personnel  for  the  Federal  Power  Commission  and  expand  its 
authority  might  be  presented  at  length.  The  organization  of  the 
Federal  Radio  Commission,  to  deal  with  the  emerging  radio  indus- 
try, might  be  described.  The  story  of  the  continuation  and  extension 
of  control  of  railroads  might  be  resumed.  Again,  the  depiession, 
which  brought  the  collapse  of  foamy  holding-company  structures  in 
the  electrical  field,  disclosed  gross  abuses  in  investment  and  com- 
mercial banking  and  created  demand  for  revision  and  extension  of 
machinery  and  methods  of  control.  The  foundation  was  laid  for 
drastic  federal  regulation  of  security  issues  and  for  the  elimination  oi 
holding-company  structures  in  interstate  commerce  that  could  not 
show  justification.  Need,  or  the  alleged  need,  for  broader  regulation 
of  enterprise  was  not  discovered  initially  with  the  coming  of  the  de- 

64  Arizona  v.  California,  283  U.S.  423,  450  (1931).  Foi  further  litigation  as  to  th« 
rights  of  Arizona  see  Arizona  v.  California,  298  U.S.  558  (1936). 
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pression,  but  it  was  impressed  upon  the  minds  of  the  people  when 
they  suffered  the  results,  individually  and  en  masse. 

Inevitably,  attempts  were  made  to  discover  causes.  In  the  midst  of 
the  period  of  alleged  prosperity  thoughtful  students  had  called  atten- 
tion to  the  extent  to  which  private  enterprise  was  falling  into  the 
hands  of  great  corporations  that  were  managed  in  the  interest  of  the 
chosen  few  without  a  sense  of  public  morality  or  civic  responsibility.88 
A  careful  study  entitled  The  Modern  Corporation  and  Private  Prop- 
erty, by  Adolf  A.  Berle,  Jr.,  and  Gardiner  C.  Means,  published  in 
1932,  showed  dramatically  the  rapid  extension  of  the  power  of  corpo- 
rations over  private  enterprise  and,  within  the  corporate  field,  the 
rapid  growth  of  new  large  corporations  at  the  expense  of  smaller  ones 
and  of  partnerships  and  individual  enterprise.  It  showed  accretions 
of  power  in  gigantic  organizations  such  as  to  dwarf  the  power  of  in- 
dividual states  in  the  Union.  Within  these  powerful  organizations  it 
showed  the  concentration  of  power  in  the  hands  of  the  few  by  the 
pyramiding  of  holding-company  structures  and  other  devices.  It 
showed  a  gradual  but  fundamental  change  in  the  character  of  private 
property  not  apparent  to  the  casual  observer,  and  a  type  of  concentra- 
tion of  actual  power  not  revealed  by  merely  formal  studies  of  our  con- 
stitutional system. 

The  authors  concluded  that  the  modern  corporation  might  be  re- 
garded, not  simply  as  one  form  of  social  organization,  but  as  the  dom- 
inant institution  of  the  modern  world.  Its  rise  had  brought  a  concen- 
tration of  economic  power  which  could  compete  on  equal  terms  with 
the  modern  state.  Where  its  own  interests  were  concerned,  the  cor- 
poration even  attempted  to  dominate  the  state.  They  suggested  that 
the  future  might  see  the  economic  organism  now  typified  by  the  cor- 
poration, not  only  on  an  equal  plane  with  the  state,  but  possibly  even 
superseding  it  as  the  dominant  form  of  organization.  The  law  of  cor- 
porations might  be  considered  as  the  potential  constitutional  law  for 
the  new  economic  state." 

Whatever  the  validity  of  these  suggestions,  certain  facts  are  clear. 
A  nation  founded  on  principles  of  individual  liberty  and  of  individual 
rights  regarding  the  use  of  property  had  evolved  out  of  a  simple  and 
atomistic  property  organization  into  one  in  which  the  welfare  of  the 

«  See,  for  example,  William  7.  Ripley,  Main  Street  and  Wall  Street  (1927).  See  also 
H.  S.  Raushenbush  and  Harry  W.  laidlei.  Power  Control  (1928). 

"Adolf  A.  fterle  and  Gardiner  C.  Means,  The  Modern  Corporation  and  Private 
Property  (1933),  p.  357. 
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individual  and  the  property  which  was  nominally  his  own  were 
caught  up  in  a  tide  of  economic  enterprise  dominated  by  huge  corpo- 
rations. It  within  themselves  some  of  these  corporations  had  achieved 
a  moderately  orderly  status,  resembling  in  some  degree  well-arranged 
political  establishments,  there  was  oftentimes  little  order  as  among 
them  and  there  was  little  or  no  over-all  planning  as  to  economic  and 
social  ends  to  be  achieved.  The  business  collapse  of  1929  represented 
an  unintentional  arid  tragic  achievement  of  the  efforts  of  the  managers 
of  enterprise  in  its  new  form.  These  new  and  powerful  units  of  eco- 
nomic enterprise  were  wholly  unable  to  relieve  the  resulting  distress. 
It  was  only  natural  that  the  people  turned  once  more  to  government 
to  remedy  their  ills,  and  sought  through  government  to  establish  firm 
control  over  the  powerful  but  anarchic  units  then  dominating  eco- 
nomic enterprise.  Few  thoughtful  people  assumed  that  it  would  be 
easy  for  government  to  establish  and  maintain  wise  control  over  the 
unco-ordinated  branches  of  the  huge  industrial  machine  that  had 
evolved  in  an  era  of  mass  production  achieved  through  corporation 
control.  Some  over-all  supervision,  however,  seemed  the  only  alterna- 
tive to  intermittent,  if  not  permanent,  chaos  and  disaster.  Such  was 
the  background  of  the  New  Deal. 
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THE  NEW-DEAL  PERIOD  is  too  recent  to  be  viewed  in  settled  perspec- 
tive. Its  final  appraisal  will  depend  on  the  course  of  events  in  coming 
years.  This  chapter  and  those  which  follow  attempt  a  tentative  state- 
ment of  what  seem  to  be  the  outstanding  facts  of  constitutional  sig- 
nificance, on  the  assumption  that,  even  though  a  more  distant  view 
will  unquestionably  lead  to  a  modified  interpretation,  it  is  worth 
while  to  sketch  in  the  relevant  happenings  of  a  dramatic  decade  for 
the  light  which  they  throw  upon  the  happenings  of  the  later  years. 

THE  SETTING 

As  indicated  in  the  preceding  chapter,  the  United  States  experi- 
enced after  the  first  World  War  a  reaction  against  governmental  en- 
croachment upon  the  field  of  private  enterprise.  Although  certain 
groups  demanded  broad  governmental  action  in  their  own  interests 
on  such  a  scale  that  the  ultimate  expansion  of  the  power  of  the  federal 
government  over  a  number  of  fields  must  have  seemed  inevitable  to 
thoughtful  observers,  the  leaders  of  the  several  administrations  were 
spokesmen  of  rugged  individualism.  After  three  years  of  the  worst 
depression  in  the  history  of  the  country,  the  masses  of  the  people  were 
tired  of  being  assuied  that  the  depression  was  largely  psychological 
and  of  being  urged  to  adhere  to  the  economic  faith  of  their  fathers. 
They  were  quite  willing  to  accept  such  governmental  intervention  as 
might  be  necessary  to  still  the  panic  and  restore  economic  order.  The 
morale  of  the  believers  in  rugged  individualism  was  shattered.  Most 
of  their  leaders  were  voted  out  of  elective  office  in  1932.  It  is  not 
clear  that  the  philosophy  of  Franklin  D.  Roosevelt  was  well  under 
stood  at  the  time  of  the  election,  or  that  strong  personal  leadership 
and  a  definite  program  of  governmental  control  were  expected  of  him. 
Republican  leadership  was  repudiated  because  it  had  failed.  The 
process  of  repudiation  brought  a  Democratic  administration  into 
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power.  The  credit  to  which  the  New-Deal  administration  is  entitled 
is  not  so  much  credit  for  selling  a  program  to  the  people  at  the  time 
of  the  election  as  for  recognizing  in  the  hour  of  crisis,  and  satisfying, 
a  deep,  popular  desire  for  strong,  positive,  and  assured  leadership 
Roosevelt  knew  how  to  give  assurance  and  win  confidence.  Whereas 
every  pronouncement  of  Herbert  Hoover  that  the  country  was  funda- 
mentally sound  and  that  prosperity  was  just  around  the  corner  seemed 
to  bring  new  disasters,  Roosevelt  could  relieve  the  minds  of  the  people 
with  the  assurance  that  the  only  thing  they  had  to  fear  was  fear  itself. 
He  recognized  the  fact  that  the  people  wanted  drastic  action  even 
though  they  had  little  conception  of  what  the  action  ought  to  be.  He 
gave  them  such  an  avalanche  of  action  as  to  change  the  whole  face  ol 
the  economic  situation.  If  his  program  created  problems  on  a  parallel 
with  those  which  it  solved,  the  people  were  not  immediately  dis- 
turbed. Old  burdens,  at  any  rate,  had  been  thrown  off. 

Ihoadly  speaking,  the  purpose  of  the  New  Deal  was  the  elimination 
of  poverty  in  the  midst  of  plenty.  The  sufferings  of  the  people  had 
not  been  caused  by  national  inability  to  produce  plentiful  supplies 
of  either  agricultural  or  industrial  commodities.  The  embarrassing 
situation  was  that  the  agricultural  and  industrial  plant  was  equipped 
to  produce  more  than  purchasers  both  at  home  and  abroad  were  able 
to  buy.  In  much  of  industry  and,  to  some  extent,  in  agriculture  as 
well,  efficient  and  cheap  production  now  depend  upon  what  is  called 
mass  production.  Profits  are  made  through  the  sale  of  large  numbers 
of  identical  units  of  each  product.  The  machinery  necessary  for  the 
production  of  an  article  by  mechanized  devices  rather  than  by  hand 
methods  may  be  tremendously  expensive.  The  sale  of  thousands  or 
hundreds  of  thousands  of  units  may  be  necessary  to  cover  the  cost  of 
such  machinery.  Profits  begin  to  flow  in  only  when  the  sale  of  still 
more  units  is  brought  about.  The  cost  of  production  of  additional 
units  is  relatively  small.  The  theory  of  enterprise  based  on  mass  pro- 
duction, therefore,  is  that  retail  costs  must  be  kept  sufficiently  low  to 
make  sales  possible  in  large  quantities.  A  basic  difficulty  in  the  de- 
pression period  was  that  consumers  were  unable  to  buy  the  final  units 
of  production  from  which  profits  were  derived.  With  the  loss  of  in- 
come, stockholders  failed  to  fulfill  to  a  normal  extent  their  own  func- 
tions as  purchasers  and  consumers.  The  decline  in  prodiu  tion  led 
to  a  curtailment  in  labor  supply  and  hence  to  a  curtailment  of  the 
purchasing  power  of  labor.  The  demand  for  commodities  was  thereby 
Btill  further  reduced  and  the  curtailment  of  production  was  still  fur- 
ther  in  order,  with  continued  procedure  in  a  descending  spiral. 
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The  plan  of  the  New  Deal  was  to  reverse  the  spiral  by  restoring 
confidence  and  purchasing  power.  "Pump-priming*'  was  a  charactet- 
istic  description.  Revivifying  credit  was  to  be  injected  into  the  veins 
of  a  nation  in  which  businesses  of  every  kind  were  collapsing  from 
anaemia.  The  fear  of  bankruptcy  was  to  be  removed  from  well- 
managed  and  normally  sound  enterprise.  The  funds  necessary  for 
survival  were  to  be  provided  for  impoverished  families.  Emergenc  y 
projects  were  to  be  instituted  to  create  additional  employment.  Reg- 
ulation of  industry  was  to  be  undertaken  in  such  a  way  as  to  spread 
employment  to  larger  numbers  of  people.  Increased  purchasing 
power  would  create  new  demand  for  products.  New  demand  would 
lead  to  increased  production.  Increased  production  would  bring 
about  employment  of  additional  persons  and  such  employment  would 
further  stimulate  demand.  With  the  spiral  turned  upward,  the  major 
immediate  problem  would  be  solved.  The  more  adequate  distribu- 
tion of  employment  and  the  increase  of  wages  were  expected  to  start 
and  maintain  the  spiral  in  the  right  direction. 

It  was  deemed  necessary  that  high  price-levels  be  maintained  and 
that  the  production  of  surpluses  be  avoided.  The  existence  of  sur- 
pluses was  apt  to  result  in  price-cutting.  Price-cutting  might  destroy 
the  profits,  and  even  the  capital,  of  the  producer.  The  man  who  lost 
his  profits  and  his  capital  was  unable  to  fulfill  his  normal  function  as 
a  purchaser  of  the  products  of  other  producers.  His  condition, 
coupled  with  that  of  other  producers  in  the  same  situation,  might 
bring  about  the  decline  in  purchases  which  \vould  enforce  curtail- 
ment of  production  and  start  the  spiral  downward  once  more.  Hence, 
lor  the  first  time,  apart  from  the  limited  experience  of  the  World- 
War  period,  the  federal  government  sought  to  exercise  broad  control 
over  the  whole  field  of  production  and  distribution,  over  prices  in  terms 
of  which  exchange  was  made,  and  over  labor  involved  in  production. 
Speculation  and  other  evils  of  the  old  regime  likewise  bore  upon  the 
situation  and  called  for  regulation  or  elimination.  If  a  broad  program 
of  government  control  meant  inteiference  with  property  rights  and 
privileges  hitherto  deemed  constitutionally  exempt  from  interference, 
the  prevailing  attitude  was  that  constitutional  problems  must  await 
solution  in  less  critical  times.  When  the  Franklin  D.  Roosevelt  ad-, 
ministration  came  into  oflice,  the  banks  of  the  country  were  all  closed. 
Industrial  and  commercial  activity  was  approaching  stagnation. 
The  times  seemed  inappropriate  for  concern  about  the  interpretation 
given  by  black-robed  justices  to  a  document  written  a  century  and  a 
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half  ago.     The  nation  had  to  be  rescued,  even  if  the  Constitution 
suffered  in  the  process. 

The  new  President  approached  the  suDJect  of  the  depression  as  if 
it  were  a  common  enemy  of  all  the  people,  to  be  met  by  disciplined 
and  united  action  as  a  military  invader  would  have  to  be  met.  If  we 
were  to  go  forward,  he  said  in  his  inaugural  address: 

we  must  move  as  a  trained  and  loyal  army  willing  to  sacrifice  for  the 
good  of  a  common  discipline,  because  without  such  discipline  no 
progress  is  made,  no  leadership  becomes  effective.  We  are,  I  know, 
ready  and  willing  to  submit  our  lives  and  property  to  such  discipline, 
because  it  makes  possible  a  leadership  which  aims  at  a  larger  good. 
This  I  propose  to  offer,  pledging  that  the  larger  purposes  will  bind 
upon  us  all  as  a  sacred  obligation  with  a  unity  of  duty  hitherto 
evoked  only  in  time  of  armed  strife.1 

If  Congress  failed  to  enact  measures  adequate  to  meet  the  crisis,  he 
proposed  to  ask  for  "broad  executive  power  to  wage  a  war  against  the 
emergency,  as  great  as  the  power  that  would  be  given  to  me  if  we 
were  in  fact  invaded  by  a  foreign  foe."  *  During  the  first  World  War, 
Roosevelt  had  been  assistant  secretary  of  the  navy  under  Woodrow 
Wilson.  In  planning  the  warfare  of  his  own  presidency  against  the 
economic  enemy,  it  is  clear  that  much  of  his  thinking  was  done  in 
terms  of  World-War  analogies.  The  return  to  power  of  a  Democratic 
administration,  the  first  to  hold  office  since  the  \Vilson  period,  made 
it  only  natural  that  some  of  the  World-War  leaders  should  return  to 
federal  office  and  that  others  should  become  unofficial  advisers  of  the 
administration.  They,  like  the  President,  thought  in  lerms  of  the 
dramatic  concentration  of  power  in  the  federal  government  which 
they  had  helped  to  bring  about  for  the  defeat  of  a  foreign  enemy.  It 
is  not  surprising  that  modes  of  procedure  were  carried  over  from  one 
period  to  the  other.  The  propaganda  for  national  unity,  for  example, 
was  much  the  same.  The  use  ot  the  symbol  of  the  blue  eagle  to  secure 
co-operation  in  the  program  worked  out  under  the  National  Indus- 
trial Recovery  Act  was  analogous  to  the  method  of  securing  subscrip- 
tions to  Liberty  bonds  and  co-operation  in  other  phases  of  the  World- 
War  program.  The  resort  to  psychological  coercion  rather  than  to 
enforcement  at  law  had  characterized  many  of  the  activities  of  the 
Wilson  administration. 
At  the  beginning  of  the  Roosevelt  administration,  many  people 

1  Public  Papers  and  Addresses  of  Franklin  D.  Roosevelt  (5  vols.,  1938),  II,  14. 
•Tbid.,  II.  15. 
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were  convinced  that  the  country  must  be  saved  immediately  by  drastic 
action  or  go  down  to  almost  irrevocable  ruin.  Whether  for  better  or 
for  worse,  it  was  believed  that  the  emergency  would  come  to  an  end  in 
a  relatively  short  period  of  time.  In  this  they  were  mistaken.  The 
emergency  flattened  out  into  a  prolonged  experience  over  succeeding 
years.  Or,  to  phrase  the  matter  differently,  it  was  succeeded  by  a 
series  of  emergencies,  each  of  which  called  for  new  emergency  solu- 
tions. New-Deal  government,  therefore,  became  symbolic  of  emer- 
gency government.  Indeed,  as  the  shadow  of  another  world  war  began 
to  darken  upon  the  nation,  what  appeared  to  be  a  permanent  office  for 
emergency  management  was  set  up  in  the  Executive  Office  of  the 
President.  A  tremendous  concentration  of  power  was  brought  about 
under  the  title,  indicating  the  emphasis  which  emergency  continued 
to  play  in  the  minds  of  the  administration.  Government  in  terms  of 
emergencies  means  oftentimes  a  disregard  of  permanent  welfare.  The 
accusations  of  such  disregard  were  punctuated  throughout  the  New 
Deal  period  by  huge  additions  to  the  national  debt  without  plans  or 
prospects  for  payment. 

If  the  administration  was  criticized  for  acting  almost  exclusively  in 
terms  of  emergencies  rather  than  in  terms  of  permanent  public  wel- 
fare, it  was  also  criticized  for  using  emergency  situations  to  speed  the 
enactment  of  measures  for  permanent  reforms.  Roosevelt  and  his  ad- 
visers were  advocates  of  many  of  the  changes  for  which  there  had  been 
agitation  during  the  preceding  years.  He  favored  drastic  measures 
for  reducing  farm  surpluses,  for  increasing  farm  incomes,  for  regulat- 
ing utilities  and  the  sale  of  securities,  and  for  giving  economic  security 
to  the  less  favored  members  of  society.  From  the  time  of  the  first 
emergency  session  of  Congress  in  his  administration,  therefore,  his 
recovery  program  and  his  reform  program  were  inseparable.  The 
reforms  which  he  sponsored  were  advocated,  indeed,  as  essential  to 
permanent  recovery. 

The  institution  of  a  vast  program  for  recovery  and  reform,  involv- 
ing as  it  did  the  broad  extension  of  the  powers  of  the  federal  govern- 
ment, required  a  tremendous  expansion  of  the  machinery  of  govern- 
ment. It  brought  about  the  establishment  of  new  regulatory  com- 
missions, new  government  corporations,  new  administrations,  new 
authorities,  and  new  committees  and  bureaus.  It  resulted  in  a  com- 
plicated and  rapidly  changing  governmental  structure,  much  of  which 
was  conceived  at  first,  not  as  a  permanent  part  of  the  government,  but 
ts  organization  to  meet  the  needs  of  the  hour.  As  the  continuation 
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of  the  emergency,  or  the  repetition  of  emergencies,  demonstrated  the 
probability  of  the  continuation  of  many  of  the  functions  assumed  for 
temporary  periods,  the  mushroom  structure  was  recast  to  some  extent 
and  given  an  appeararue  of  order  and  stability  which  it  had  not 
possessed  hitherto,1  The  liberali/ation  and  extension  of  the  program 
of  the  federal  government  with  the  coming  of  the  Roosevelt  admin- 
istration meant  inevitably  bringing  into  the  service  of  the  govern- 
ment large  numbers  of  people  who  had  not  hitherto  undergone  the 
discipline  of  such  experience.  In  many  instances  they  were  the  advo- 
cates of  social  reforms  which  they  had  not  had  the  privilege  of  seeing 
in  operation  and  about  which  many  of  their  ideas  needed  revision  in 
terms  of  experience.  Their  own  discipline,  therefore,  had  to  be  ac- 
quired at  the  expense  of  the  government,  and  the  defects  of  their  re- 
spective programs  had  to  be  ironed  out  in  the  process  of  trial  and 
error.  This  lack  of  experience  and  the  fact  that  large  numbers  of  the 
new  employees  were  lodged  in  emergency  agencies  had  the  advantage 
of  making  possible  changes  that  could  not  have  been  brought  about 
with  older,  experienced  personnel  in  permanent  establishments  with 
binding  procedures  and  traditions. 

An  administiation  with  the  kind  of  program,  the  kind  of  organiza- 
tion, and  the  kind  of  personnel  indicated  had  to  have  strong  leader 
ship  if  it  was  to  avoid  within  itself  the  chaos  already  suffered  by  the 
economic  system  of  the  country  because  of  the  alleged  absence  ol 
leadership,  planning,  and  control.  Although  governmental  chaos 
was  by  no  means  completely  avoided,  President  Roosevelt  gave  the 
strong  leadership  which  he  promised  in  his  inaugural  address.  From 
the  time  of  the  delivery  of  that  address  he  was  accused  ol  asking  for  or 
of  seizing  dictatorial  powers.  At  the  beginning  of  his  administration, 
when  people  in  all  walks  of  life  were  impressed  with  the  necessity  for 
immediate  and  drastic  action,  statements  as  to  his  exercise  of  dic- 
tatorial powers  were  often  made  with  approval  rather  than  in  the 
form  of  accusations.  The  following  statement,  for  example,  was  at- 
tributed to  Vice-President  Garner:  "The  President  has  been  given 
dictatorial  powers  to  straighten  out  the  banks.  He  has  been  given 
dictatorial  powers  over  wages  of  government  employees  and  veterans' 
benefits.  Why  should  he  not  also  have  dictatorial  powers  to  help  the 
fanners?"4  Eventually,  only  the  critics  of  the  administration  made 
charges  of  dictatoiship.  In  connection  with  his  support  of  a  bill  to 
reorganize  the  executive  branch  of  the  government,  the  President 

•Sec  chapter  SO.  4JVVii>   )  ork  Times,  March  21.  1953. 
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found  it  expedient  to  give  to  the  press  the  statement  tr.at  he  had 
neither  the  desire  nor  the  temperament  to  be  a  dictator.*  Although 
the  use  of  the  term,  which  took  its  contemporary  meaning  from  Euro- 
pean dictators,  was  obviously  inappropriate  as  applied  to  President 
Roosevelt,  he  exercised  peacetime  power  without  precedent,  receiving 
it  by  grant  from  an  acquiescent  Congress,  or  receiving  it  indirectly 
through  his  position  as  Executive  charged  with  the  fulfillment  of  func- 
tions of  his  branch  of  the  government,  or  assuming  it  through  his 
own  broad  interpretation  of  the  powers  of  his  office. 

THE  FIRST  SPECIAL  SESSION 

One  of  the  first  official  acts  of  President  Roosevelt  was  to  call  a 
special  session  of  Congicss  to  meet  on  March  9,  1933.  In  the  meantime, 
he  proclaimed  a  bank  holiday  to  last  until  that  date.  The  banks  of  the 
country  were  already  closed.  The  purpose  of  the  holiday  was  to  main- 
tain the  status  quo  until  legislation  could  be  worked  out  and  confi- 
dence in  the  sound  banks  of  the  country  thus  sufficiently  restored  to 
check  the  withdrawal  of  deposits  that  was  rapidly  draining  the  re- 
sources of  even  the  strongest  banking  institutions  at  the  time  when 
they  closed  their  respective  doors.  The  proclamation  represented  a 
sweeping  exercise  of  authority  on  a  somewhat  doubtful  statutory 
basis.  The  people  of  the  country  had  put  their  trust  in  their  new 
President,  however,  and  there  was  little  complaint.  In  his  inaugural 
address  he  had  declared  that  there  must  be  an  end  to  conduct  in 
banking  and  in  business  which  too  often  had  given  to  a  sacred  trust 
the  likeness  of  callous  and  selfish  wrongdoing.  He  had  said  there 
must  be  a  strict  supervision  of  all  banking  and  credit  and  investments, 
so  that  there  would  be  an  end  to  speculation  with  other  people's 
money.  There  must  be  provision  for  an  adequate  but  sound  cur- 
rency. With  more  confidence  than  they  had  felt  in  many  months,  the 
people  awaited  the  initiation  of  his  program. 

On  March  9,  he  outlined  the  program  to  Congress.  The  first  task, 
he  said,  was  to  reopen  all  sound  banks.  To  that  end  he  asked  Con- 
gress to  give  the  executive  branch  of  the  government  control  over 
banks  for  the  protection  of  depositors,  authority  to  open  such  banks  as 
had  already  been  ascertained  to  be  in  sound  condition,  and  other 
banks  as  rapidlv  as  possible,  and  authority  to  reorganize  and  reopen 
such  banks  as  might  require  reorganization.  He  asked  amendments 
to  the  Federal  Reserve  Act  to  provide  for  such  additional  currency, 

•See  chapter  30. 
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adequately  secured,  as  might  be  necessary  to  meet  demands  for  cur- 
rency/   With  the  message  lie  submitted  a  bill  for  speedy  enactment. 

Congress  responded  so  speedily  that  the  measure  was  ready  for  his 
signature  on  the  same  day.7  To  take  care  of  the  possible  invalidity  of 
steps  already  taken,  the  new  statute  approved  and  confirmed  the  rele- 
vant proclamations  and  orders  already  issued.  It  based  action  on 
the  rccogni/ed  power  to  provide  for  the  safer  and  more  effective 
operation  of  the  national  banking  system  and  to  preserve  for  the 
people  the  full  benefits  of  the  currency  authorized  by  Congress  and 
on  the  power  to  relieve  interstate  commerce  of  the  great  burdens  and 
obstructions  resulting  from  the  receipt,  on  an  unsound  or  unsafe  basis, 
of  deposits  subject  to  withdrawal  by  check  during  the  emergency  period 
The  statute  prescribed  machinery  to  investigate  the  banking  system, 
arrange  for  the  opening  of  those  banks  that  might  be  safely  opened, 
and  dispose  of  those  whose  doors  must  remain  closed.  To  re-establish 
a  basis  for  credit  by  recapturing  the  gold  and  gold  certificates  that  had 
been  withdrawn  from  banks  for  hoarding,  the  statute  authorized  the 
Secretary  of  the  Treasury  to  require  their  surrender  to  the  govern 
ment.  Machinery  was  set  up  for  restoring  order  within  the  banking 
system.  By  assurance  of  safety,  appeals  to  patriotism,  and  threats  of 
prosecution,  the  government  produced  a  flowing  stream  of  gold  from 
hoarders  to  the  United  States  Treasury.  Later  in  the  session,  after 
more  time  for  consideration,  Congress  enacted  another  banking  bill 
to  remedy  serious  abuses  in  the  system.8  One  of  the  important  steps 
taken  was  the  attempt  completely  to  separate  commercial  banking 
from  investment  banking.  Commercial  banks  having  investment 
affiliates  were  required  to  divorce  them.  A  Federal  Deposit  Insurance 
Corporation  was  created  and  provision  was  made  to  secure  depositors 
against  loss  up  to  certain  amounts. 

On  March  10,  1933,  the  President  sent  to  Congress  a  request  for 
authority  to  effect  drastic  economies  in  government.  For  three  long 
years,  he  said,  the  federal  government  had  been  on  the  road  toward 
bankruptcy.  It  had  piled  up  an  accumulated  deficit  of  five  billion 
dollars.  He  asked  for  legislation  in  terms  of  broad  principles  author 
izing  him  to  make  reductions  in  veterans'  benefits  and  in  the  amounts 
paid  in  salaries  to  civil  and  military  employees  of  the  government. 
He  asked  that  the  details  of  expenditure  be  left  to  the  Executive. 
"The  flexibility  of  the  measures  which  I  am  proposing  is  not  only 
jjractical  but  proceeds  along  the  road  of  constitutional  government."  ' 

1  Public  Papers  and  Addresses  of  Fianklin  D.  Roosevelt,  II,  45-47.  f  48  Stat.  1. 

•48  Stat.  162.  •  Public  Papers  and  Addresses  of  Franklin  D.  Roosevelt,  II,  51. 
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The  veterans'  lobby  put  up  opposition,  but  the  measure  proposed  by 
the  President  was  enacted.1" 

On  March  13,  the  President  sent  to  Congress  a  brief  message,  recom- 
mending the  passage  of  legislation  legalizing  the  manufacture  and  sale 
of  light  wines  and  beer,  to  provide  a  much-needed  revenue  for  the 
government.  This  measure  also,  proposed  in  partial  fulfillment  of 
campaign  pledges,  was  speedily  enacted. 

On  March  16,  the  President  sent  to  Congress  an  agricultural  re- 
form bill,  which  he  characterized  as  "the  most  drastic  and  far-reaching 
piece  of  farm  legislation  ever  proposed  in  time  of  peace."  u  It  was 
intended  to  restrict  agricultural  production,  thereby  eliminating 
troublesome  farm  surpluses  and  raising  farm  prices  so  as  to  restore 
the  purchasing  power  of  the  farmer  and  benefit  indirectly  the  in- 
dustrial producers  from  whom  farm  purchases  were  made.  Secre- 
tary of  Agriculture  Henry  A.  Wallace  had  held  a  meeting  of  repre- 
sentatives of  farm  organizations  and  farm  co-operatives  to  discuss  plans 
for  farm  legislation.  An  important  part  of  the  bill  agreed  upon  war 
the  so-called  "domestic-allotment"  plan."  The  plan  provided  for  the 
reduction  of  acreage  planted  for  domestic  consumption  by  the  allot 
nient  to  each  producer  of  the  right  to  plant  only  a  given  percentage 
of  the  acreage  hitherto  planted  with  the  crops  in  question.  Enforce- 
ment of  the  restriction  was  to  be  brought  about  by  cash  payments  foi 
acreage  taken  out  of  production.  The  money  from  which  the  pay- 
ments were  to  be  derived  was  to  be  collected  by  the  government 
through  taxes  levied  upon  the  processing  of  the  commodities  grown, 
as,  for  example,  by  a  tax  upon  the  milling  of  wheat. 

Governmental  limitation  of  agricultural  production  was  a  drastic 
step.  The  President  had  to  give  steady  support  to  see  the  measure 
through  Congress.  One  congressman  protested  that  the  bill  was  con- 
trary to  the  law  of  God  as  well  as  of  man.  "I  contend  that  we  have 
no  right  or  power  to  legislate  to  control  or  seek  to  limit  the  income  ol 
a  producer,  as  we  are  attempting  to  do  in  this  bill."  M  Congressman 
James  M.  Beck,  a  distinguished  constitutional  lawyer  of  the  conserva- 
tive school,  took  the  same  position.  He  contended  that  the  federal 
government  had  no  constitutional  control  over  agriculture,  except  in 
respect  to  interstate  transportation  of  agricultural  products,  or  foreign 

**48  Stat.  8.  u  Public  Papers  and  Addresses  of  Frarklin  D.  Roosevelt,  II,  79. 

Tor  the  origin  of  the  plan  see  John  D.  Black,  Agricultural  Reform  in  the  United 
States  (1929),  chapter  X. 
U77  Congressional  Record  7*3. 
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commerce,  or  legitimate  taxation.  The  only  other  theory,  he  said, 
the  suggestion  of  an  emergency. 

I  think  of  all  the  damnable  heresies  that  have  ever  been  suggested 
in  connection  with  the  Constitution,  the  doctrine  of  emergency  is  the 
worst.  It  means  that  when  Congress  declares  an  emergency  there  is 
no  Constitution.  This  means  its  death.  It  is  the  very  doctrine  that 
the  Geiman  chancellor  is  invoking  today  in  the  dying  hours  of  the 
parliamentary  body  of  the  German  republic,  namely,  that  because  of 
an  emergency  it  should  grant  to  the  German  chancellor  absolute 
power  to  pass  any  law,  even  though  that  law  contradicts  the  constitu- 
tion of  the  German  republic.  Chancellor  Hitler  is  at  least  frank 
about  it.  We  pay  the  Constitution  lip-service,  but  the  result  is  the 
same.u 

The  Constitution  still  lived,  he  said,  in  so  far  as  it  prescribed  the 
mechanics  of  government  and  protected  and  safeguarded  the  liberties 
of  the  individual. 

But  the  Constitution  of  the  United  States,  as  a  restraining  influence 
in  keeping  the  federal  government  within  the  carefully  prescribed 
channels  of  power,  is  moribund,  if  not  dead.  We  are  witnessing  its 
death-agonies,  for  when  this  bill  becomes  a  law,  if  unhappily  it  be- 
comes a  law,  there  is  no  longer  any  workable  Constitution  to  keep  the 
Congress  within  the  limits  of  its  constitutional  powers." 

However  much  impressed  his  auditors  may  have  been  with  the 
eloquence  of  Congressman  Beck  and  with  the  general  soundness  of 
his  constitutional  doctrine,  the  House  passed  the  farm  bill  by  a  vote 
of  more  than  three  to  one. 

A  clash  of  interests  in  the  Senate  threatened  the  dismemberment  or 
defeat  of  the  bill,  but  most  of  the  opponents  were  kept  in  line  by  the 
President  and  his  cohorts.  In  the  meantime,  the  President  sent  to 
Congress  a  message,  asking  for  related  legislation  to  save  farm  mort- 
gages from  foreclosure.  This  measure  was  so  popular  in  Congress  that 
in  both  houses  rival  committees  fought  for  jurisdiction  over  it.1*  In 
the  Senate  the  farm-mortgage  bill  was  added  by  amendment  to  the 
general  agricultural  bill,  thereby  greatly  increasing  the  popularity  of 
the  latter. 

The  passage  of  the  farm  bill  by  the  Senate  was  delayed  by  another, 
much  more  controversial,  amendment.  Competing  nations  in  world 
markets  had  abandoned  the  gold  standard  and  substantially  inflated 

M  Ibid.,  p.  754.  M  Ibid.,  p.  755. 

l*  Sre  New  York  Times,  Apul  5  and  6,  1935. 
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their  currencies.  Such  inflation  had  added  to  the  difficulties  of  mar- 
keting American  farm  products.  Spokesmen  for  American  farmers 
took  the  position  that  corresponding  changes  needed  to  be  made  in 
our  own  currency  system.  Farm  leaders  were  reported  as  saying  at  a 
conference  at  the  White  House  that  "reflation"  was  necessary  for  farm 
relief."  A  number  of  inflationary  amendments,  including  amend- 
ments for  the  coinage  of  silver,  were  introduced.  It  was  announced 
that  the  President  favored  none  of  the  amendments,"  but  he  changed 
his  mind  or  was  forced  to  compromise.  On  April  19,  he  took  the 
United  States  off  the  gold  standard  in  foreign  exchange.  (The  country 
was  already  off  the  gold  standard  as  far  as  domestic  exchange  was  con- 
cerned, in  that  holders  of  gold  were  required  by  law  to  surrender  it  to 
the  Treasury  of  the  United  States,  where  it  was  retained.)  Admin 
istration  officials  then  collaborated  with  members  of  the  Senate  in 
working  out  what  was  called  an  inflation  amendment  to  the  farm 
bill.  That  amendment,  as  adopted,  gave  the  President  broad  power 
over  the  currency  whenever  he  found  that  the  foreign  commerce  ot 
the  United  States  was  adversely  affected  by  reason  of  the  depreciation 
of  the  currency  of  other  nations,  or  when  the  economic  emergency 
required  an  expansion  ot  credit,  or  when  an  expansion  of  credit  was 
necessary  to  secure  by  international  agreement  a  stabilization  of  the 
currencies  of  various  governments  at  proper  levels.  The  President 
was  authorised  to  expand  credit  by  open-market  operations  conducted 
through  the  Federal  Reserve  Board.  If  such  operations  proved  inade- 
quate, he  was  authorized  to  issue  up  to  three  billion  dollars  in  United 
States  notes.  He  was  authorized  to  change  the  gold  content  of  the 
dollar,  to  fix  the  relation  between  gold  and  silver,  and  to  purchase 
substantial  sums  in  silver. 

The  farm  bill,  as  approved  on  May  12,  1933,  included  the  essential 
provisions  of  the  original  bill,  the  farm-mortgage  amendment,  and 
the  inflation  amendment.19  On  May  26,  a  measure  was  introduced, 
with  the  backing  of  the  President,  to  give  an  unquestioned  statutory 
base  to  the  practices  already  established  of  refusing  to  pay  gold  in 
redemption  ot  government  bonds  or  currency  containing  clauses  pro- 
viding for  such  payment  and  of  requiring  private  individuals  to  sur- 
render gold  to  the  government  so  that  private  contracts  calling  for  pay- 
ment in  gold  could  not  be  fulfilled  in  that  commodity.  The  bill  pre- 
scribed the  currencies  that  should  constitute  legal  tender  and  required 
their  acceptance  in  full  payment  of  debts,  even  though  the  contracts 
"Ibid.,  April  15,  1933.  » lbid.t  April  18,  1933.  *M8  Stat.  31. 
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called  for  payment  in  gold.  Little  time  was  taken  for  discussion  of 
the  constitutionality  of  the  measure.  Senator  Carter  Glass,  an  expert 
on  banking,  was  reported  as  saying  that  it  was  unconstitutional  and 
that  the  courts  would  so  hold  if  there  was  any  integrity  left  in  the 
courts  with  regard  to  sanctity  of  contracts."  Administration  spokes- 
men argued  briefly  that  all  contracts  were  made  subject  to  the  sov- 
ereign power  of  the  government.  They  contended  that  creditors 
suffered  no  actual  injury  from  the  requirement  that  they  accept  legal 
tender  other  than  gold  in  payment  of  debts  due  to  them.  Opponents 
discussed  the  bill  in  terms  of  morality  as  much  as  in  terms  of  law.  "I 
think  this  matter  before  us  involves  the  most  serious  question  of 
national  dishonor  that  has  arisen  in  the  Congress  in  my  recollection," 
said  Senator  David  A.  Reed,  of  Pennsylvania.  "I  think  it  much  more 
important  to  consider  this  question  from  the  standpoint  of  national 
honesty  and  national  honor  than  it  is  to  split  hairs  on  constitutional 
construction,  and  the  letter  of  that  charter  of  our  liberty  to  which  we 
so  often  refer,  and  so  seldom  follow."  n  He  called  particular  atten- 
tion to  the  provision  in  Section  4  of  the  Fourteenth  Amendment,  that 
the  validity  of  the  public  debt  of  the  United  States  authorized  by  law 
should  not  be  questioned.  He  contended  that  due  process  of  law  was 
violated,  furthermore,  in  that  bondholders  entitled  by  contract  to 
payment  in  gold  were  required  to  accept  debased  money  in  its  stead. 
The  act  was  passed  by  substantial  majorities  in  spite  of  the  oppo- 
sition," and  the  constitutional  question  was  left  to  the  courts.** 

In  his  message  of  March  21,  1933,  the  President  dealt  with  the 
highly  controversial  subject  of  unemployment  relief.  In  the  early 
years  of  the  depression  period  the  Hoover  administration  had  con- 
tended that  relief  was  a  matter  of  local  concern  and  that  the  federal 
government  had  no  jurisdiction  over  it.  The  states  and  municipalities 
were  themselves  hard-pressed  for  funds,  however;  and  in  the  summer 
of  1932,  Congress  had  passed  an  act  providing  for  federal  loans  to 
states  for  relief  purposes.  Roosevelt  asked  for  enrollment  of  unem- 
ployed workers  by  the  federal  government,  for  grants  to  states  for 
relief  work,  and  for  a  broad  public-works,  labor-creating  program. 
Like  Theodore  Roosevelt,  he  was  an  ardent  conservationist.  He  asked 
for  authority  to  set  up  a  Civilian  Conservation  Corps,  through  which 
he  would  gather  up  thousands  of  unemployed  young  men  from  the 

»  Hew  York  Times.  May  27,  1933. 

"77  Congjewonal  Record  4894.  «48  Stal.   112. 

"For  discussion  of  the  issue  before  the  Supreme  Court  see  chapter  36. 
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streets  and  highways  of  the  country  and  put  them  to  work  at  prevent- 
ing soil  erosion  and  promoting  flood  control  and  at  bettering  generally 
the  condition  of  the  national  forests.84  Congress  speedily  enacted  the 
proposed  measure. 

On  March  29,  1933,  the  President  recommended  to  Congress  the 
enactment  of  legislation  for  federal  supervision  of  traffic  in  invest- 
ment securities  in  interstate  commerce.  Large  numbers  of  the  people 
were  still  smarting  from  the  results  of  commercial  debauchery  wherein 
high-pressure  salesmen  had  sold  to  a  gullible  public  large  quantities 
of  gilt-edged  securities  having  little  more  value  than  the  paper  on 
which  they  were  printed.  The  federal  government  could  not,  and 
should  not,  create  the  appearance  of  approving  or  guaranteeing  that 
newly  issued  securities  were  sound  in  all  respects,  said  the  President, 
but  it  had  an  obligation  to  insist  that  every  issue  of  new  securities  to 
be  sold  in  interstate  commerce  should  be  accompanied  by  full  pub- 
licity and  information,  and  that  no  essentially  important  element  at- 
tending the  issue  should  be  concealed  from  the  buying  public.  "This 
proposal  adds  to  the  ancient  rule  of  caveat  emptor,  the  further  doc- 
trine 'let  the  seller  also  beware/  It  puts  the  burden  of  telling  the 
whole  truth  on  the  seller.  It  should  give  impetus  to  honest  dealing 
in  securities  and  thereby  bring  back  public  confidence."  *  The  pro- 
posed bill  required  that  securities,  shipped  or  advertised  in  interstate 
commerce  or  through  the  mails,  should  be  registered  with  the  Federal 
Trade  Commission  and  that  prescribed  information  should  be  made 
available  to  the  commission  and  to  the  public.  It  represented  a  broad 
extension  of  the  regulatory  power  of  the  federal  government  over  com- 
mercial activities  hitherto  regulated  only  by  inadequate  laws  in  the 
several  states.  The  bill  was  passed,1*  in  spite  of  the  opposition  of  in- 
terests to  be  regulated. 

In  his  message  of  April  10,  1933,  the  President  took  up  the  subject 
of  Muscle  Shoals.  The  development,  he  said,  if  envisioned  in  its 
entirety,  transcended  mere  power  development.  It  entered  the  wide 
fields  of  flood  control,  soil  erosion,  afforestation,  elimination  from 
agricultural  use  of  marginal  lands,  and  distribution  and  diversification 
of  industry.  It  led  logically  to  national  planning  for  a  complete  river 
watershed,  involving  many  states  and  the  future  lives  and  welfare  of 
millions.  He  suggested  the  creation  of  a  Tennessee  Valley  Authority, 
'a  corporation  clothed  with  the  power  of  government,  but  possessed 

*  See  Public  Papers  and  Addresses  of  Franklin  D.  Roosevelt,  II,  80-83. 
38  Ibid.,  p.  93.  •  "  48  Slat.  74. 
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of  the  flexibility  and  initiative  of  a  private  enterprise."  He  recom- 
mended that  the  authority  be  charged  with  the  broadest  duty  of 
planning  for  the  proper  use,  conservation,  and  development  of  the 
natural  resources  of  the  Tennessee  River  drainage  basin  and  its  ad- 
joining territory,  for  the  general  social  and  economic  welfare  of  the 
nation  *  In  short  order  he  brought  about  the  enactment  of  what  was 
essentially  the  Norris  bill,  over  which  Congress  had  struggled  during 
the  past  decade.  It  declared  the  purpose  of  the  act  to  be  that  "of 
maintaining  and  operating  the  property  now  owned  by  the  United 
States  in  the  vicinity  of  Muscle  Shoals,  Alabama,  in  the  interest  of 
the  national  defense  and  for  agricultural  and  industrial  development, 
and  to  improve  navigation  in  the  Tennessee  River  and  to  control  the 
destructive  flood  waters  in  the  Tennessee  River  and  Mississippi  River 
basins/'  *  The  Tennessee  Valley  Authority  was  to  be  operated  by  ? 
board  of  three  members.  It  was  to  construct  additional  dams,  make 
other  necessary  improvements,  arrange  for  the  production  and  sale  of 
electric  power,  and  in  a  great  variety  of  ways  provide  for  agricul- 
tural and  industrial  development  throughout  the  entire  Tennessee 
River  basin.*  It  represented  regional  planning  on  a  grand  scale. 

In  his  message  of  April  13,  1933,  the  President  asked  for  legislation 
to  prevent  foreclosure  of  mortgages  on  homes.  The  measure  was  to 
he  along  the  general  lines  of  the  farm-mortgage  refinancing  bill  which 
was  incorporated  in  the  farm  bill.  He  said: 

Implicit  in  the  legislation  which  I  am  suggesting  to  you  is  a  declara- 
tion of  national  policy.  This  policy  is  that  the  broad  interests  of  the 
nation  require  that  special  safeguards  should  be  thrown  around  home 
ownership  as  a  guarantee  of  social  and  economic  stability,  and  that 
to  protect  home  owners  from  inequitable  enforced  liquidation  in  a 
time  of  general  distress  is  a  proper  concern  of  the  government.8" 

Congress  responded  with  the  enactment  of  the  Home  Owners  Loan 
Corporation  Act."  Thousands  of  families  were  enabled  to  retain 
possession  of  their  homes  by  this  federal  invasion  of  a  field  hitherto 
deemed  outside  the  jurisdiction  of  the  federal  government. 

On  May  4,  1933,  the  President  sent  to  Congress  a  message  on 
emergency  railroad  legislation.  Through  the  Reconstruction  Finance 

17  Public  Papers  and  Addresses  of  Franklin  D.  Roosevelt,  II,  122. 
"48  Stat.  58. 

m  For  a  summary  of  developments  down  to  1938  sec  Public  Papers  and  Addresses  oj 
Franklin  D.  Roosevelt,  II,  123-129. 
90  f  bid..  II,  135.  "48  Stat.  128. 
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Corpoiation,  created  by  the  Hoover  administration,  financial  aid  to 
railroads  had  already  been  granted.  Pursuant  to  the  request  of  the 
President,  Congress  passed  an  act  providing  for  the  office  of  federal  co- 
ordinator of  transportation  and  outlining  a  program  for  the  better 
co-ordination  of  the  work  of  the  railroads  and  the  improvement  of 
their  financial  condition." 

In  a  talk  over  the  radio,  delivered  on  May  7,  1933,  the  President 
summarized  steps  taken  down  to  date  and  announced  others  then 
being  devised.  He  was  planning  to  ask  Congress  for  legislation  to 
enable  the  government  to  undertake  public  works,  thus  stimulating 
directly  and  indirectly  the  employment  of  many  people.  "Well-con- 
sidered and  conservative  measures  will  likewise  be  pioposed  which 
will  attempt  to  give  to  the  industrial  workers  of  the  country  a  more 
fair  wage  return,  prevent  cut-throat  competition  and  unduly  long 
hours  for  labor,  and  at  the  same  time  encourage  each  industry  to  pre- 
vent overproduction,"  w 

During  the  Hoover  administration  spokesmen  for  labor  in  Congress 
had  brought  about  committee  hearings  on  the  Black-Connery  bill  to 
limit  hours  of  labor  in  industries  connected  with  interstate  commerce. 
The  bill  was  introduced  again  at  the  special  session.  As  drafted,  it 
limited  hours  of  labor  to  thirty  a  week.  Its  purpose  was  not  merely  to 
lighten  the  burden  of  work  upon  persons  already  employed,  but  to 
distribute  employment  to  large  numbers  of  additional  persons.  In- 
dustry was  opposed  to  legislation  making  any  such  drastic  curtailment 
in  hours  of  labor.  Labor  unions,  furthermore,  were  lukewarm  toward 
it.  Labor  officials  had  discovered  that  their  interests  were  better 
served  by  winning  the  battles  of  labor  through  collective  bargaining 
than  through  legislation.  If  achievements  could  be  attributed  to 
union  activities,  the  unions  were  strengthened  thereby.  If,  on  the 
other  hand,  government  took  over  the  function  of  protecting  all  the 
rights  of  labor,  the  need  for  unionization  would  be  less  apparent  and 
membership  might  be  expected  to  decline.  In  spite  of  opposition 
from  industrial  and  labor  groups,  it  seemed  for  a  time  as  if  the  bill 
might  pass.  There  is  little  doubt  that  it  could  have  been  enacted  had 
the  administration  given  its  support.  Administration  leaders  appar- 
ently believed,  however,  that  the  device  to  be  employed,  namely,  the 
exclusion  from  interstate  commerce  of  goods  produced  by  persons 
working  more  than  thirty  hours  a  week,  was  too  rigid.  It  was  not 
sufficiently  adaptable  to  the  complicated  needs  of  the  times.  The  ad- 

"48  Stat.  211.  M Public  Papers  and  Addresses  of  Franklin  D.  Roosevelt,  IL  163, 
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ministration  withheld  its  approval,  and  the  bill  was  slowed  down  by 
opposition  attributed  to  industry,  while  a  different  mode  of  control 
over  employment  was  being  evolved. 

Closely  related  to  the  promotion  of  employment  of  workers  was  the 
promotion  of  the  welfare  of  industry  itself.  The  hitherto  self-confident 
leadership  of  industry,  now  battered  and  confused  by  years  of  depres- 
sion, offered  no  solution  except  pioposals  that  anti-trust  laws  and 
other  restrictive  legislation  be  relaxed.  Some  arguments  for  the  re- 
laxation of  anti-trust  laws  had  plausibility.  A  major  purpose  of  those 
laws  was  to  preserve  such  conditions  of  competition  that  the  attempt 
of  each  producer  to  capture  and  retain  the  market  would  keep  prices 
at  a  relatively  low  level  for  consumers.  In  so  far  as  the  anti-trust 
program  succeeded  in  isolating  producers  from  each  other,  howevei, 
it  interfered  with  intelligent  economic  planning  in  terms  of  the  needs 
of  the  nation.  In  an  era  of  mass  production  tremendous  sums  went 
into  the  construction  of  plant.  If  each  producer  in  a  given  field 
equipped  himself  with  sufficient  plant  to  supply  the  entire  market, 
without  reference  to  his  competitors,  the  waste  in  expenditure  upon 
plant  was  tremendous.  If  each  producer  turned  out  a  quantity  oi 
consumer's  goods  sufficient  to  supply  the  entire  market,  without  ref- 
erence to  the  production  of  his  competitors,  a  surplus  of  consumer's 
goods  was  inevitably  produced.  In  any  event,  surpluses  were  likely 
to  be  created  which  had  to  be  sold  at  a  loss  or  held  at  a  loss,  bringing 
disturbances  of  the  kind  that  produce  the  worst  features  of  depres- 
sion. It  was  argued  that  producers  in  a  given  field  should  be  per- 
mitted to  work  together,  plan  intelligently,  and  allot  among  them- 
selves the  production  needed. 

Administration  leaders  recognized  the  necessity  of  replacing  chaos 
with  order,  but  they  sought  to  avoid  an  order  wherein  monopolies, 
freed  from  competitive  conditions,  defeated  the  whole  purpose  by 
boosting  prices  and  perhaps  curtailing  production  to  such  an  extent 
as  to  bring  about  commercial  stagnation  and  conditions  of  chaos  all 
over  again.  They  set  out  to  draft  legislation  to  authorize  industrial 
self-government  with  effective  governmental  supervision.  It  was  as- 
sumed that,  if  an  industry  was  carefully  planned  by  the  people  who 
knew  it  best,  with  the  plans  subject  to  change  by  government  wher- 
ever anti-social  aspects  were  involved,  the  great  evils  of  excess  pro- 
duction and  at  times  of  underproduction  and  of  prices  that  were  too 
high  and  prices  that  were  too  low  could  be  eliminated.  The  pros- 
perity of  commerce  and  industry  would  thereby  be  restored.  Both 
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production  and  employment  would  be  stabilized.  If  continued  pros- 
perity was  to  be  assured,  however,  not  only  must  prices  be  kept  down 
to  reasonable  levels,  but  employment  must  be  spread  among  the 
people  at  adequate  wages  so  as  to  create  purchasing  power  and  make 
possible  the  consumption  of  the  goods  produced  by  industry.  Any 
adequate  regulatory  measure  needed  to  deal  directly  or  indirectly  with 
wages  and  hours  of  employment  as  well  as  with  the  immediate  prob- 
lems of  industrial  stabilization.  It  was  realized,  furthermore,  that  the 
restoration  of  prosperity  merely  by  regulations  dealing  with  private 
production,  private  employment,  and  private  consumption  would  be 
inadequate  to  bring  about  an  immediate  restoration  of  prosperity. 
Plans  were  made  for  a  huge  program  of  public  works,  with  an  allot- 
ment of  more  than  three  billion  dollars  in  public  funds.  Emergency 
expenditures  would  create  new  employment,  employment  would  cre- 
ate purchasing  power,  and  purchasing  power  would  start  the  wheels 
of  industry. 

A  bill  to  achieve  the  several  related  purposes  was  in  preparation 
over  a  period  of  weeks.  President  Roosevelt  submitted  it  to  Con- 
gress on  May  17,  1933,  with  a  special  message.  He  requested  that 
Congress  provide  the  machinery  necessary  for  a  great  co-operativ< 
movement  throughout  all  industry  to  promote  re-employment,  to 
shorten  hours  and  increase  wages,  and  to  prevent  unfair  competition 
and  disastrous  overproduction.  Anti-trust  laws  were  to  be  retained 
as  a  permanent  assurance  that  the  old  evils  of  unfair  competition 
should  never  return.  But  the  public  interest  would  be  served,  he 
said,  if,  with  the  authority  and  under  the  guidance  of  the  govern- 
ment, private  industries  were  permitted  to  make  agreements  and 
codes  insuring  fair  competition.  In  order  to  meet  rare  cases  of  non 
co-operation  and  abuse,  it  would  be  necessary  to  provide  a  rigorous 
licensing  power  for  use  by  the  government.  He  recommended,  fur- 
thermore, an  appropriation  of  approximately  $3,300,000,000  to  be 
invested  in  necessary  and  useful  public  construction. 

The  purpose  of  the  proposed  statute  was  stated  in  the  first  section 
in  language  calculated  at  once  to  show  the  urgent  need  for  the  legisla- 
tion and  to  indicate  its  constitutional  basis.  In  its  final  form  it  read 
as  follows: 

Section  1.  A  national  emergency  productive  oi  widespread  unem- 
ployment and  disorganization  of  industry,  which  burdens  interstate 
and  foreign  commerce,  affects  the  public  welfare,  and  undermines  the 
standards  of  living  of  the  American  people,  is  hereby  declared  to  exist 
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It  is  hereby  declared  to  be  the  policy  of  Congress  to  remove  obstruc- 
tions to  the  free  (low  of  interstate  and  foreign  commerce  which  tend 
to  diminish  the  amount  thereof;  and  to  provide  for  the  general  wel- 
fare by  promoting  the  organization  of  industry  for  the  purpose  of  co- 
operative action  among  trade  groups,  to  induce  and  maintain  united 
action  oi  labor  and  management  under  adequate  governmental  sanc- 
tions and  supervision,  to  eliminate  unfair  competitive  practices,  to 
promote  the  fullest  possible  utilization  of  the  present  productive 
capacity  of  industries,  to  avoid  undue  restriction  of  production  (ex- 
cept as  may  be  temporarily  required),  to  increase  the  consumption  ot 
industrial  and  agricultural  products  by  increasing  purchasing  power, 
to  reduce  and  relieve  unemployment,  to  improve  standards  of  labor, 
and  otherwise  to  rehabilitate  industry  and  to  conserve  natural 
resources.*4 

The  commerce  clause  provided  the  only  clearly  indicated  basis  for 
constitutionality.  The  act  was  to  remove  obstructions  to  the  free 
flow  of  interstate  and  toreign  commerce.  Emphasis  was  placed  on  the 
emergency  character  of  the  legislation,  doubtless  in  part  to  show  its 
necessity,  and  in  part  also  to  gather  up  any  accretions  to  constitu- 
tionality, if  such  there  were,  that  derived  from  the  existence  of  a 
national  emergency.  The  expressions  "public  welfare"  and  "general 
welfare"  were  also  used  to  show  the  necessity  of  the  statute  and  to 
promote  good-will  for  it,  and  perhaps  also  to  secure  such  consti- 
tutional support  as  might  be  derived  from  the  terminology  in  the 
Constitution. 

The  bill  gave  the  President  broad  power  to  create  machinery  and 
to  delegate  functions  for  the  control  of  industry.  It  authorized  trade 
or  industrial  associations  or  groups  to  work  out  and  submit  to  the 
President  codes  of  fair  competition  for  their  government.  Such  codes, 
when  approved,  became  legal  standards  of  fair  competition.  Any  vio- 
lations of  such  standards  was  to  be  deemed  an  unfair  method  of  com- 
petition in  commerce  within  the  meaning  of  the  Federal  Trade  Com- 
mission Act.  The  district  courts  of  the  United  States  were  authorized 
to  restrain  violations  of  the  code.  The  President  might  modify  the 
codes  worked  out  by  industries  and  he  might  impose  a  code  upon  a 
group  unable  to  work  cut  one  of  its  own.  As  supplementary  means 
of  control,  the  power  was  also  given  to  license  businesses  engaged  in 
interstate  or  foreign  commerce  and  to  impose  restiictions  in  the 

*M8  Stat.  195.  Many  of  the  New-Deal  statutes  attempted  in  similar  fashion  to  justify 
their  enactment  and  demonstrate  theii  constitutionality.  The  conception  of  regulating 
interstate  commeice  by  removing  obstructions  from  it  had  already  been  recognized  by 
the  Supreme  Court  See,  for  example.  United  States  v.  Ferger,  250  U.S.  199  (1919). 
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process.  Suspension  of  a  license  because  of  violation  was  to  have  th« 
effect  of  excluding  the  offender  from  interstate  or  foreign  commerce. 
The  importance  ot  the  adoption  of  codes  which  were  to  have  the  force 
of  law  stood  out  in  the  statute.  They  were  to  be  made  by  trade  associ- 
ations or  other  non-governmental  groups,  subject  to  the  approval  of 
the  President  and  to  the  power  of  the  President  to  modify  them.  Con- 
gress was  to  authorize  a  broad  scheme  for  the  regulation  of  industry 
and  to  delegate,  not  merely  the  administrative  power,  but  the  power 
of  making  the  rules  to  be  administered. 

Critics  of  the  bill  challenged  the  constitutionality  of  the  sweeping 
delegations  of  legislative  power.  No  federal  statute  had  as  yet  been 
held  unconstitutional  on  such  a  ground,  however,  and  no  change 
resulted  from  the  ai  Aliment.  Accusations  of  dictatorship  were  made 
again  and  again,  and  the  President  and  those  around  him  were  accused 
of  undermining  the  Constitution.  Congressman  James  M.  Beck,  one 
of  the  most  ardent  and  most  eloquent  opponents,  made  the  following 
statement: 

While  1  do  not  see  the  prospect  of  any  master  architects  that  will 
be  able  today  to  rebuild  upon  the  old  foundations  of  the  Constitution 
a  new  Constitution  with  the  same  wisdom  as  the  master  builders  of 
1787,  yet  the  "brain  trust"  is  ceaselessly  at  work  "undermining"  our 
Constitution,  to  use  Washington's  phrase.  They  work  silently  but 
none  the  less  effectually.  In  this  construction  of  a  new  form  of  gov- 
ernment —  now  in  progress  —  Professor  Moley  takes  the  place  of 
George  Washington,  and  Professor  Tugwell  that  of  Hamilton,  and 
Professor  Berle  that  of  James  Wilson,  and  the  old  architects  must 
yield  to  these  new  architects,  who,  fresh  from  the  academic  cloisters  of 
Columbia  University,  and  with  the  added  inspiration  of  all  they  have 
learned  in  Moscow,  are  now  intent  upon  rebuilding  upon  the  ruins 
of  the  old  Constitution  a  new  Constitution,  in  which,  as  in  the  old 
German  Reichstag,  this  Congress  will  be  merely  a  debating  society, 
and  the  Executive  will  be  master  of  the  destinies  of  the  American 
people." 

Other  legislators  saw  great  danger  in  the  policy  of  the  act.  For 
many  years  the  government  had  been  attempting,  through  enforce- 
ment of  the  anti-trust  laws,  to  prevent  monopoly  and  the  evils  that 
flowed  from  it.  This  bill,  contended  Senator  Borah,  was  an  advanced 
step  toward  the  ultra-concentration  of  wealth  in  the  country.  The 
bill  would  give  monopoly  something  it  had  been  fighting  for  for 

"77  Congressional  Record  4212 -4213. 
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twenty-five  years  —  the  death  of  the  anti-trust  laws.  It  would  permit 
combination  as  large  as  the  industry  itself.  If  such  combination 
were  once  permitted,  it  would  not  again  be  resolved."  He  tried  vainly 
to  secure  the  adoption  of  an  amendment  that  would  constitute  an 
effective  curb  upon  monopoly.  The  restrictive  provisions  in  the  act  as 
adopted  provided  merely  that  the  President  might  approve  a  code  of 
fair  competition  if  he  found  "that  such  code  or  codes  are  not  designed 
to  promote  monopolies  or  to  eliminate  or  oppress  small  enterprises 
and  will  not  operate  to  discriminate  against  them"  and  "that  such 
code  or  codes  shall  not  permit  monopolies  or  monopolistic  prac- 
tices/' w 

The  President  approved  the  statute  with  words  of  high  praise. 
"History,"  he  predicted,  "probably  will  record  the  National  Indus- 
trial Recovery  Act  as  the  most  important  and  far-reaching  legislation 
ever  enacted  by  the  American  Congress.  It  represents  a  supreme 
effort  to  stabilize  for  all  time  the  many  factors  which  make  for  the 
prosperity  of  the  nation  and  the  preservation  of  American  stand- 
ards." M  He  stated  its  goal  to  be  the  assurance  of  a  reasonable  profit 
to  industry  and  living  wages  for  labor,  with  the  elimination  of  the 
tyrannical  methods  and  practices  which  had  not  only  harassed  honest 
business  but  also  contributed  to  the  ills  of  labor. 

The  National  Industrial  Recovery  Act  constituted  the  last  of  the 
series  of  important  measures  enacted  with  record-making  swiftness 
by  the  special  session.  Speed  was  achieved  as  a  result  of  a  number 
of  factors.  The  President  himself  evolved  a  definite  program.  He 
made  it  specific  to  the  extent  of  submitting  drafts  of  legislation  to  be 
enacted.  The  people  of  the  country  were  eager  to  accept  his  leader- 
ship —  a  fact  well  known  to  Congress.  Congress  itself,  in  spite  of 
factional  revolt  on  particular  measures,  also  wanted  definite  leader- 
ship. The  election  of  1932  had  brought  into  power,  not  merely  a  new 
President,  but  a  political  party  that  had  been  out  of  office  for  twelve 
years.  There  were  many  appointments  to  be  made.  Roosevelt  post- 
poned most  of  them  until  after  he  had  secured  the  enactment  of  his 
chosen  measures.  It  was  politically  dangerous  to  oppose  the  program 
of  the  man  who  controlled  the  fruits  of  patronage. 

EMERGENCY  EFFORTS 

Enactment  of  emergency  measures  at  the  special  session  was  fol- 
lowed by  organization  to  give  them  effect.  Although  the  pace  of  legis 

"Ibid.,  pp.  5162-5163.  W48  Sut.  196. 

"Public  Papers  and  Addresses  of  Franklin  D.  Roosevelt,  II,  246. 
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lation  slackened,  additional  important  measures  were  enacted  at  each 
of  the  following  sessions.  Organizations  were  created,  officials  were 
appointed,  and  vested  interests  were  created  in  the  new  regime.  Al- 
though the  financial  condition  of  the  federal  government  grew  stead- 
ily worse  and  efforts  to  balance  the  federal  budget  were  virtually  aban- 
doned, the  business  index  moved  irregularly  upward,  employment 
increased,  and  the  physical  distress  of  impoverished  people  was  alle- 
viated. Conflicts  ill  the  progiam  developed.  The  government  found 
itself  encouraging  production  at  some  points  and  discouraging  it  at 
others  without  justification  for  the  difference.  During  the  early  years 
it  economized  in  some  branches  to  aid  in  the  effort  toward  balancing 
the  budget,  and  expended  large  sums  in  other  branches  for  purposes 
of  "pump-priming."  Without  careful  discrimination,  spokesmen  for 
the  administration  encouraged  business  on  the  one  hand  and  de- 
nounced and  discouraged  it  on  the  other.  Personnel  chosen  to  carry 
out  the  program  interpreted  various  phases  of  it  in  conflicting  ways, 
with  inefficiency  as  the  inevitable  result. 

Nevertheless,  whether  acting  from  something  in  the  nature  of  in- 
stinct or  from  long-term  or  short-term  conceptions  of  personal  or 
public  welfare,  a  huge  majority  of  the  people  voted  approval  of  the 
New  Deal  in  1936  by  returning  the  Roosevelt  administration  to 
power.  The  country  had  experienced  more  than  six  years  of  the 
New  Deal  when  the  outbreak  of  war  in  Europe  began  to  change  the 
picture  and  the  New  Deal  became  a  domestic  basis  for  preparation 
for  defense  against  a  foreign  enemy.  The  laws  enacted,  the  organiza- 
tions formed,  and  the  programs  carried  out  during  the  period  are  far 
too  numerous  for  individual  presentation.  The  following  pages  por- 
tray certain  segments  of  New-Deal  activities  which  grooved  so  deeply 
into  the  life  of  the  nation  as  to  represent  important  trends  in  constitu- 
tional development.  The  decisions  of  the  Supreme  Court  with  ref- 
erence to  these  matters  and  the  sharp  deviation  in  trends  on  the  part 
of  those  decisions  are  left  to  the  ensuing  chapter. 

THE   NATIONAL  RECOVERY  ADMINISTRATION 

By  executive  order  the  President  created  the  National  Recovery 
Administration  to  administer  most  of  that  portion  of  the  National  In- 
dustrial Recovery  Act  which  had  to  do  with  industrial  control,  while 
the  public- works  program,  provided  for  in  the  same  act,  was  allotted 
to  the  Public  Works  Administration.  Since  a  concerted  effort  was 
assumed  to  be  necessary  to  restore  consumers'  purchasing  power  and 
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create  a  demand  for  new  products,  and  since  the  process  of  drafting 
codes  for  the  government  of  each  industry  would  take  considerable 
time,  the  National  Recovery  Administration,  or  NRA,  as  it  was  com- 
monly called,  urged  immediate  adherence  to  the  President's  re-em- 
ployment agreement,  which  was  commonly  and  somewhat  inaccu- 
rately known  as  a  blanket  code.  The  basic  points  in  the  agreement 
were  the  elimination  of  child  labor,  the  limitations  of  hours  ot  labor 
to  from  thirty-five  to  forty  a  week,  the  fixing  of  minimum  wages  at 
horn  twelve  to  fifteen  dollars  a  week  and  thirty  to  forty  cents  an  hour, 
equitable  upward  adjustment  of  wages  generally,  limitation  of  price 
increases,  and,  finally,  the  support  of  other  enterprises  which  were 
parties  to  the  agreement."  Establishments  joining  in  the  agreement 
were  allowed  to  display  the  blue  eagle  symbol.  Propaganda  for  the 
recovery  program  was  so  effective  that  few  establishments  interested  in 
doing  a  profitable  business  could  afford  not  to  use  the  symbol.  The 
threat  ot  the  deprivation  of  the  blue  eagle  was  oftentimes  the  only 
mode  of  coercion  needed  to  compel  performance  of  the  agreement 
and,  later,  obedience  to  the  industrial  codes. 

Most  of  industry  that  had  any  close  relation  to  interstate  or 
foreign  commerce  signed  up  immediately  under  the  President's  re- 
einployment  agreement.  The  drafting  of  codes  proceeded  in  a  more 
leisurely  fashion.  By  contrast  with  the  agreement,  the  codes  dealt 
with  the  whole  field  of  industrial  operations.  They  covered  trade 
practices,  employer-employee  relationships,  prices,  and  many  other 
matters.  They  were  worked  out  largely  by  representatives  of  the  re- 
.spective  industries,  were  discussed  in  public  hearings,  and  were 
refined  thereafter  and  submitted  to  the  President  for  his  approval. 
As  a  condition  of  approval  the  President  required  the  inclusion  in  the 
codes  of  the  content  of  the  President's  re-employment  agreement  and 
of  other  conditions  intended  to  prevent  the  evil  features  of  monopoly 
and  injury  to  small  business.40 

Since  the  administration  was  acting  on  all  fronts  at  once  for  the 
improvement  of  economic  conditions,  and  since  forces  beyond  the 
control  of  the  administration  were  also  operating  on  the  economic 
situation,  it  is  next  to  impossible  to  measure  the  effects  of  the  efforts 
of  NRA.41  It  is  clear  that,  by  the  limitation  on  hours  of  labor,  em- 
ployment was  spread  to  include  large  numbers  of  hitherto  unem- 

»  Charles  L   Hearing  ft  a/.,  The  ADC  of  the  NRA   (1934),  p.  62. 
"See  ibid.,  chaptei  VI. 

41  For  a  ciitical  appiaisal  see  Lcvciett  S.  Lyon  et  aL,  The  National  Recovery  Admin 
istration  (1935).  See  also  Charles  F.  Roos,  NRA  Economic  Planning  (1937). 
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ployed  persons.  There  is  reason  to  believe  that  there  was  substantial 
additional  employment  and  consequently  substantial  addition  to  pur- 
chasing power.  Prices  rose  considerably;  but  as  the  operation  of  NRA 
was  but  one  of  many  factors  conducive  to  that  end,  the  measurement 
of  causes  is  next  to  impossible.  There  was  tremendous  enthusiasm 
for  the  program  during  die  early  months;  but  fears  being  dispelled  as 
conditions  improved,  individuals  and  corporations  began  to  chafe  at 
restrictions  placed  upon  them.  Difficulties  arose  in  enforcing  code 
provisions  as  to  price-filing  and  price-fixing,  cost-accounting,  produc- 
tion control,  and  fair-trade  practices.  Much  ot  industry  refused  to 
abide  by  the  provisions  of  Section  7a  of  the  National  Industrial  Re- 
covery Act  guaranteeing  the  right  of  collective  bargaining  in  labor 
matters.  Complaints  poured  into  Washington  in  large  quantities  that 
the  codes,  woiked  out  actually  for  the  most  part  by  representatives  ot 
large  industrial  and  commercial  establishments,  were  placing  great 
hardships  on  small  business  enterprises.  Senator  Horah,  convinced 
of  the  validity  of  these  complaints,  introduced  a  bill  to  reinstate  the 
anti-trust  laws.  NRA  officials  insisted  that  small  business  had  been 
helped  rather  than  injured,  contending  that  complaints  had  been 
received  almost  exclusively  from  establishments  that  could  survive 
only  by  the  exploitation  of  workers."  A  board  was  appointed  to  sur- 
vey the  operation  of  the  codes.  It  reported  that  codes  in  many  indus- 
tries were  enforced  by  code  authorities  dominated  by  representatives 
of  larger  units  and  that  monopoly  was  promoted  and  small  enter- 
prises were  injured. 

NRA  became  the  subject  of  attack  by  large  establishments  which 
grew  restive  under  regulation,  by  small  establishments  which  felt 
themselves  oppressed  by  larger  units,  and  by  labor  organizations 
which  felt  that  their  interests  were  not  adequately  protected.  The 
wholehearted  approval  and  enthusiasm  on  the  part  of  the  people 
were  gradually  dispelled  so  that  deprivation  of  the  blue  eagle  no 
longer  constituted  a  punishment  serious  enough  to  enforce  obedience. 
As  the  recovery  program  came  to  be  thought  of  as  a  program  for  an 
indefinite  period  rather  than  merely  for  the  period  of  an  existing 
crisis,  constitutional  questions  began  to  be  taken  more  seriously.  In 
the  beginning,  administration  leaders  had  avoided  judicial  tests  for  a 
number  of  reasons.  Some  of  them  had  thought  that  the  emergency 
would  be  over  relatively  soon  and  that  there  was  no  point  in  getting 

"For  a  summary  account  of  developments  see  Frederic  Dewhurst,  "The  National  Re 
oovcry  Administration,"  The  American  Yearbook,  1934,  pp.  15-25. 
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involved  in  litigation  which  might  prove  embarrassing.  It  was 
thought  also  that  enforcement  through  the  creation  of  public  senti- 
ment represented  by  the  blue  eagle  would  be  more  effective  than  legal 
coercion  and  that  resort  to  litigation  might  destroy  the  atmosphere  in 
which  coercion  by  propaganda  was  possible.  The  obvious  avoidance 
of  litigation,  however,  led  to  accusations  that  the  administration  was 
doubtful  as  to  the  constitutionality  of  the  law  upon  which  important 
recovery  activities  were  based.  In  defense  against  the  charge,  it  be- 
came necessary  finally  to  seek  a  case  in  which  the  constitutionality  of 
the  basic  activities  of  NRA  could  be  tested.  Unfortunately,  because 
of  the  informality  of  procedure  during  the  chaotic  period  in  which 
the  Roosevelt  administration  got  under  way,  it  proved  next  to  im- 
possible for  the  Department  of  Justice  and  the  National  Recovery 
Administration  to  find  a  case  in  which  the  government  program 
could  be  presented  to  the  courts  in  a  clearly  favorable  light.  Case 
after  case  was  considered  and  was  dismissed  because  of  legal  defects 
somewhere  along  the  line.4*  Early  in  1935,  the  administration  was 
virtually  forced  to  defend  itself  before  the  Supreme  Court  in  a  case 
which  was  far  from  suitable  for  its  purposes.  The  government  had 
secured  a  conviction  and  it  had  no  means  of  preventing  the  appeal  to 
the  Supreme  Court.  The  famous  Schechter  case,44  which,  along  with 
other  important  cases  of  the  period,  is  discussed  in  the  following 
chapter,  virtually  wrecked  the  code  structure  through  which  the 
National  Industrial  Recovery  Act  was  enforced.  Although  the  ad- 
ministration sputtered  wrathfully  at  the  interference  of  the  Supreme 
Court,  it  was  nevertheless  probably  somewhat  relieved  at  the  termina- 
tion of  a  program  which  was  becoming  unmanageable.  It  gave  up  its 
plans  to  secure  the  renewal  of  the  statute  beyond  the  two-year  period 
previously  allotted.  The  control  of  industry  by  the  federal  govern- 
ment was  exercised  thereafter  in  a  different  manner. 

Experience  under  the  NRA  should  not  be  discounted  too  com- 
pletely merely  because  administration  bogged  down  and  because  the 
Supreme  Court  found  unconstitutional  the  delegation  of  legislative 
power  and  held  that  the  commerce  clause  did  not  authorize  the  regu- 
lations based  upon  it.  In  governmental  activities,  as  elsewhere,  suc- 
cess is  built  oftentimes  upon  experience  derived  from  failure.  The 
plan  for  industrial  control  was  too  broad  and  too  intricate  for  full 

"See  Carl   Brent  Swisher    (ed.),  Selected  Papers  of  Homer  Cummings    (1939),   pp 
122-128. 
"  4.  L.  A.  Schechter  Poultry  Coiporation  v.  United  States,  295  U.S.  495   (1935). 
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and  complete  comprehension,  either  by  those  charged  with  adminis 
tration  or  by  the  persons  and  industries  affected.  The  education  of 
personnel  paid  dividends  later  in  the  national  defense  crisis,  however, 
and  it  is  probable  that  most  of  the  information  acquired  about  indus- 
trial control  will  be  utilized. 

THE  AGRICULTURAL  PROGRAM 

In  the  meantime  the  agricultural  program  was  put  into  operation. 
The  new  farm  statute  known  as  the  Agricultural  Adjustment  Act, 
upon  which  the  program  was  based,  opened  with  the  following  decla- 
ration of  emergency: 

That  the  present  acute  economic  emergency  being  in  part  the  conse- 
quence of  a  severe  and  increasing  disparity  between  the  prices  of 
agricultural  and  other  commodities,  which  disparity  has  largely  de- 
stroyed the  purchasing  power  of  farmers  for  industrial  products,  has 
broken  down  the  orderly  exchange  of  commodities,  and  has  seri- 
ously impaired  the  agricultural  assets  supporting  the  national  credit 
structure,  it  is  hereby  declared  that  these  conditions  in  the  basic  in- 
dustry of  agriculture  have  affected  transactions  in  agricultural  com- 
modities with  a  national  public  interest,  have  burdened  and  ob- 
structed the  normal  currents  of  commerce  in  such  commodities,  and 
render  imperative  the  immediate  enactment  of  title  I  of  this  act.a 

The  policy  of  the  statute  was  declared  to  be 

to  establish  and  maintain  such  balance  between  the  production  and 
consumption  of  agricultural  commodities,  arid  such  marketing  con- 
ditions therefor,  as  will  re-establish  prices  to  farmers  at  a  level  that 
will  give  agricultural  commodities  a  purchasing  power  with  respect 
to  articles  that  farmers  buy,  equivalent  to  the  purchasing  power  of 
agricultural  commodities  in  the  base  period. 

The  base  period  chosen  for  agricultural  commodities  except  tobacco 
was  to  be  the  five-year  period,  from  August,  1909,  to  July,  1914, 
wherein  it  was  assumed  that  price  relations  as  between  agricultural 
and  other  commodities  came  closest  to  what  they  ought  to  be.  The 
base  period  for  tobacco  was  the  ten  years  between  August,  1919,  and 
July,  1929.  The  plan  was  to  approach  equality  of  purchasing  power 
by  gradual  correction  of  existing  inequalities  as  rapidly  as  was  deemed 
feasible.  In  the  interest  of  the  consumer,  the  statute  asserted  the 
purpose  of  readjusting  farm  production  at  such  a  level  as  would  not 
increase  the  percentage  of  the  consumer's  retail  expenditures  for  agri 

«M8  Stat.  31. 
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cultural  commodities,  or  products  derived  therefrom,  which  was  re 
turned  to  the  farmer  above  the  percentage  which  was  returned  to  the 
farmer  in  the  period  from  1909  to  1914. 

Pursuant  to  the  Agricultural  Adjustment  Act,  the  Agricultural 
Adjustment  Administration,  known  commonly  as  the  AAA,  was  estab- 
lished in  the  Department  of  Agriculture.  Through  this  agency,  with 
powers  and  duties  conferred  in  broad  language  by  the  original  statute 
and  by  amending  acts  passed  from  time  to  time,  the  Secretary  of 
Agriculture  made  the  first  comprehensive  attempt  in  American  his- 
tory to  limit  the  total  of  agricultural  production  in  basic  commodities 
for  the  purpose  of  raising  the  prices  of  these  commodities  and  en- 
abling the  farmer  to  earn  a  fair  income.  The  program  was  described 
as  voluntary.  Under  the  act  the  Secretary  of  Agriculture  discovered 
the  price-level  of  the  commodities  affected  during  the  base  period. 
He  estimated  the  amount  of  each  commodity  likely  to  be  sold  in  the 
year  affected  at  the  price  prevailing  in  the  base  period.  He  estimated 
the  acreage  needed  to  be  planted  in  the  respective  commodities  in 
order  to  reduce  the  supply  and  make  arrangements  for  withdrawing 
from  production  all  additional  acreage  likely  otherwise  to  be  planted 
in  such  crops.  The  government  brought  about  withdrawal,  not  by 
compulsion,  but  by  contracts  with  each  individual  farmer.  The 
farmer  received  compensation  in  the  form  of  cash  payments  known 
as  "benefit  payments."  The  money  used  for  the  benefit  payments  was 
raised  by  a  federal  tax  on  the  processing  of  the  respective  commodities, 
as,  for  example,  a  tax  upon  the  milling  of  wheat.  The  money  col- 
lected, over  and  above  the  cost  of  collection,  was  paid  in  equitable 
amounts  to  farmers  who  signed  and  carried  out  contracts  with  the 
government  to  withdraw  from  production  acreage  that  otherwise 
would  have  been  planted  in  wheat.  The  farmer  who  refused  to  sign 
a  contract  for  the  reduction  of  acreage  was  at  a  disadvantage  only  in 
that  he  received  no  benefit  payment,  but  that  disadvantage  might  be 
a  serious  financial  matter.  In  effect,  the  recalcitrant  farmer  incurred 
a  financial  penalty  for  refusing  to  co-operate  with  the  government. 

The  difficulties  and  uncertainties  of  such  a  program  were  immense. 
It  was  no  easy  task  to  calculate  the  amount  of  a  given  commodity 
likely  to  be  consumed  if  sold  at  a  given  price  or  the  amount  to  which 
sales  must  be  limited  if  prices  were  to  be  kept  at  a  given  level.  Be- 
cause of  variations  in  the  weather,  it  was  next  to  impossible  to  esti- 
mate the  acreage  needed  to  grow  a  given  supply.  Since  the  restrictions 
exerted  no  control  over  the  fertility  of  the  soil,  it  was  possible  for  any 
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fanner  to  observe  his  contract  with  the  government  and  yet  add  fer- 
tilizer to  the  acreage  planted  and  so  improve  his  methods  of  culti- 
vation as  greatly  to  increase  the  yield  on  the  acreage  not  withdrawn 
from  cultivation.  Once  the  broad  estimates  as  to  acreage  had  been 
made,  the  intricate  task  remained  of  allotting  the  local  withdrawals  of 
acreage,  making  and  supervising  individual  contracts,  collecting  taxes, 
and  making  benefit  payments. 

Agricultural  production  was  curtailed  somewhat  under  the  pro 
gram.  Farm  prices  improved  somewhat,  although  not  as  much  as 
was  desired.  It  was  impossible  to  tell  the  extent  to  which  changes 
were  due  to  the  program,  on  the  one  hand,  and,  on  the  other  hand,  to 
currency  devaluation,  export  conditions,  weather  conditions,  and 
other  factors.  Farm  income  was  increased  to  the  extent  of  the  higher 
prices  plus  the  amount  received  by  farmers  in  benefit  payments.  The 
increased  income  doubtless  resulted  in  increased  purchases  and  con- 
tributed to  the  total  effort  toward  recovery.  It  is  probable  that  the 
benefit  payments  represented  a  smaller  addition  to  farm  income  than 
was  generally  assumed  and  that  consumers  suffered  from  the  burden. 
Although  the  taxes  collected  were  paid  by  processors,  the  latter  pre- 
sumably passed  the  tax  backward  to  the  farmer  in  the  form  of  lower 
prices  paid  for  raw  commodities  or  forward  to  consumers  in  the  form 
of  higher  pi  ices  for  processed  goods  —  or  used  the  existence  of  the  tax 
as  an  excuse  for  passing  it  backward  and  forward  at  the  same  time  in 
the  form  of  lower  and  higher  prices  respectively. 

Because  of  the  complications  of  the  program,  the  varied  interests 
involved,  and  the  impossibility  of  exact  measurement  of  its  effect,  it 
inevitably  made  enemies  as  well  as  friends.  While  Congress  was  ex- 
tending the  number  of  basic  commodities  affected  and  enacting 
statutes  actually  penalizing  excess  production  in  certain  fields,  hostile 
persons  were  denouncing  the  whole  program  and  predicting  that  the 
courts  would  find  it  unconstitutional.  When  the  Supreme  Court 
found  basic  defects  in  the  National  Industrial  Recovery  Act  in  un- 
constitutional delegations  of  legislative  power,  the  Department  of 
Agriculture  speedily  prepared  amendments  to  the  Agricultural  Ad 
justment  Act  to  eliminate  any  such  defects  as  might  be  found  therein. 
The  taxing  features  of  the  statute,  however,  remained  vulnerable. 
Large  sums  due  in  taxes  were  tied  up  in  litigation  pending  a  decision 
of  the  Supreme  Court.  The  Court  held  that  the  tax  was  not  a  genu- 
ine revenue  measure,  but  was  a  device  whereby  the  federal  govern- 
ment sought  to  exercise  control  over  matters  subject  only  to  the 
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control  of  the  state.4*  The  result  was  collapse  of  the  whole  program 
of  crop  control  based  on  the  collection  and  disbursement  of  process- 
ing taxes. 

Drastic  as  was  the  effect  upon  the  AAA  of  the  exercise  of  judicial 
power,  it  was  not  as  overwhelming  as  the  effect  upon  NRA.47  There 
was  a  political  difference  in  that,  whereas  NRA  was  largely  without 
organized  support  either  from  large  or  small  industry  or  from  labor, 
the  AAA  had  strong  support  in  well-organized  and  politically  power- 
ful farm  groups.  Pressure  from  farm  groups  brought  about  the  imme- 
diate enactment  of  legislation  to  be  substituted  in  part  for  that  inval- 
idated. The  new  measure  was  called  the  Soil  Conservation  and 
Domestic  Allotment  Act.4*  Nominally,  and  in  part  actually,  it  was 
based  on  a  program  for  conservation  of  the  soil,  which  had  been 
sponsored  by  the  administration.  The  government  paid  farmers  to 
withdraw  acreage  from  production  of  basic  commodities  in  order  to 
prevent  soil  wastage  in  excess  production.  The  money  was  to  be  paid 
out  of  the  federal  Treasury  and  not  from  the  proceeds  of  a  special 
tax.  Since  no  taxing  scheme  was  connected  directly  with  the  ex- 
penditure, there  was  no  feasible  method  by  which  the  constitution- 
ality of  expenditures  for  soil  conservation  could  be  contested  in  the 
courts. 

The  new  statute  contemplated  the  early  transfer  of  the  administra- 
tion of  the  crop-control  program  to  the  several  states,  but  in  1937  good 
growing  weather  contributed  to  the  development  of  surpluses,  which 
had  been  kept  down  hitherto  by  drought  and  the  government  pro- 
gram. Farmers,  therefore,  demanded  a  permanent  control  program 
administered  by  the  federal  government.  Congress  enacted  a  new 
measure  providing  for  the  continuation  of  benefit  payments  for  soil 
conservation.  Control  was  not  complete,  however,  and  had  to  be 
supported  by  other  devices. 

The  Agricultural  Adjustment  Act  of  1938,48  which  provided  for  the 
continuation  of  crop  restriction  by  the  making  of  benefit  payments 
for  conservation  purposes,  provided  also  a  collateral  though  indirect 
method  of  restraining  production.  The  act  empowered  the  Secretary 
of  Agriculture  to  establish  marketing  quotas  for  the  products  affected 
when  a  surplus  was  threatened  which  might  clog  the  channels  of  inter- 

"  United  States  t;.  Butler,  297  U.S.  1    (1936). 

47  For  appraisal  see  Edwin  G.  Nourse  et  al.f  Three  Years  of  the  Agricultural  Adjust- 
ment  Administration   (1937). 
"49  Stat.  1148.  "52  Stat.  SI. 
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state  commerce.  It  prescribed  a  penalty  equal  to  fifty  per  cent  of  the 
market  price  on  that  portion  of  the  commodity  offered  for  sale  in 
excess  of  the  quota  allotted  to  each  producer.  The  provisions  of  the 
act  were  based  upon  the  commerce  power  rather  than  upon  the  tax- 
ing power,  and  they  dealt  with  marketing  in  interstate  commerce 
rather  than  directly  with  production.  Yet,  since  certain  commodities, 
tobacco,  for  example,  had  little  value  to  their  producers  except  as  they 
could  be  marketed  in  interstate  or  foreign  commerce,  the  effect  of  the 
restriction  on  marketing  must  naturally  be  to  restrain  production. 
The  Supreme  Court  accepted  the  statute  as  a  regulation  calculated  to 
keep  open  the  channels  of  interstate  commerce,  however,  and  ignored 
the  consequent  restraint  of  production,80  over  which,  in  the  earlier 
case,  it  had  held  that  the  federal  government  had  no  control.  The 
establishment  of  marketing  quotas  became  potentially  an  important 
technique  to  be  used  alongside  benefit  payments  as  a  mode  of  restrict- 
ing pi  od  action.11 

In  addition  to  the  provisions  already  discussed,  the  original  Agricul- 
tural Adjustment  Act  authorized  the  control  of  the  marketing  of  cer- 
tain commodities  through  marketing  agreements  and  orders  issued  by 
the  Secretary  of  Agriculture.  The  decision  against  the  constitution- 
ality of  the  processing-tax  features  of  the  statute  left  doubt  whether 
the  whole  statute  was  invalidated;  and  it  was  deemed  wise  to  incor- 
porate the  marketing  provisions  in  a  new  Agricultural  Marketing 
Act.58  The  statute  gave  the  Secretary  of  Agriculture  tremendous 
power,  authorizing  him,  with  the  concurrence  of  certain  percentages 
of  the  producers  and  handlers  of  milk  and  certain  other  products,  to 
control  prices  and  the  conditions  of  marketing.  With  reference  to 
milk,  the  control  was  exercised  on  a  broad  scale.  The  Supreme  Court 
upheld  the  statute,  with  only  three  of  the  nine  justices  classifying  it 
as  an  unconstitutional  delegation  of  legislative  power  to  the  Secre- 
tary of  Agriculture."  The  Supreme  Court  decisions  were  the  fore- 
runner of  further  expansion  of  the  power  of  the  federal  government 
over  the  distribution  of  essential  commodities. 

In  1935,  important  activities  for  improving  the  condition  of  the 
lowest-income  third  of  American  farmers  were  merged  in  the  Resettle- 


-  Mulfoid  v.  Smith,  307  U.S.  38   (1939). 

"  Sec  Donald  C.  Blaisdell,  Government  and  Agriculture   (1940),  pp.  63  64. 
"50  Stat    246. 

"United  States  v.  Rock  Royal  Cooperative,  307  U.S.  533   (1939).  and  H.  P.  Hood  and 
Sons  v.  United  States,  307  U.S.  588   H939). 
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ment  Administration,  which  subsequently  became  the  Farm  Security 
Administration  in  the  Department  of  Agriculture.  Efforts  were  made 
to  cope  with  problems  of  impoverished  owners  of  submarginal  land, 
farm  tenants,  relatively  immobile  farm  laborers,  and  migratory 
workers.84  The  government  in  earlier  years  had  cautiously  purchased 
from  time  to  time  tracts  of  cut-over  land  which  could  be  demonstrated 
as  important  for  the  control  of  water  flowing  into  navigable  streams. 
Now  it  boldly  acquired  large  totals  of  acreage  in  land  not  fit  to  sup- 
port its  residents  by  means  of  farming.  It  planned  to  return  the  land 
to  forests,  make  it  into  wild-life  refuges,  or  otherwise  utilize  it  in 
terms  of  its  capacity.  The  government  used  funds  to  resettle  the 
former  residents  on  better  farm  lands,  where  they  had  some  prospect 
lor  achieving  a  substantial  degree  of  self-sufficiency.  It  made  loans, 
established  so-called  "subsistence'1  homesteads,  constructed  labor 
camps,  and  utilized  other  methods  of  relief  and  rehabilitation. 

The  farm  program  was  carried  forward  for  nearly  eight  years  under 
the  leadership  of  an  able  Secretary  of  Agriculture,  Henry  A.  Wallace.81 
Under  his  direction  the  Department  of  Agriculture  evolved  into  an 
organization  of  tremendous  size,  power,  and  complexity."*  Early  in 
1938,  on  the  occasion  of  congressional  hearings  on  a  bill  making  ap- 
propriations for  the  department,  Wallace  made  the  following  state- 
ment as  to  a  significant  change: 

First,  I  want  to  call  the  attention  of  the  committee  again  to  the 
same  point  which  I  emphasized  last  year  —  that  we  now  have  a  new 
Department  of  Agriculture  which  is  quite  different  from  the  old 
department.  The  old  department,  especially  previous  to  the  war,  was 
concerned  with  research,  scientific  activities,  educational  activities. 
There  were  some  regulatory  activities  at  the  time,  and  later  on  more 
regulatory  activities  were  added.  There  was  also  the  job  of  custodian- 
ship and  management  of  certain  lands.  Later  on,  the  federal-aid 
highway  program  became  an  important  matter. 

But  the  functions  of  the  old  Department  of  Agriculture  today  repre- 
sent only  a  small  part  of  our  total  activities.  These  activities  have 
come  on  especially  since  1933,  and  for  the  most  part  have  to  do  with 
action  programs. 

The  money  spent  in  the  older  activities  represented  money  spent 

w  See  Blaisdell,  op.  cit ,  chapter  VII.    See  also  Senate  Doc.  No.  213,  74th  Cong.,  2d  sess. 

•*  See  his  books  published  while  in  ofhce,  especially  New  Frontiers  (1934)  and  Whose 
Constitution?  (1936). 

"•See  John  M.  Gaus  and  Leon  O.  Wolcott,  Public  Administration  and  the  United 
States  Department  o/  Agriculture  (1940),  chapter  IV. 
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largely  for  personnel,  equipment,  and  the  like.  In  most  of  the  new 
activities,  a  smaller  share  of  the  money  is  for  personnel;  much  of  n 
is  paid  out  in  the  form  of  grants-in-aid  to  individual  farmers.67 

Through  expenditures  made  as  benefit  payments,  loans,  and  other- 
wise, and  through  control  exercised  without  the  payment  of  money, 
the  department  reaches  down  to  determine  the  activities  of  individual 
fanners  —  once  more  restive  under  control  than  any  other  group  in 
the  United  States.  It  is  rapidly  accustoming  them  to  organization 
and  regimentation.  So  intimately  is  their  welfare  related  to  the  con- 
tinuation of  governmental  payments  and  governmental  planning  that 
they  constitute  powerful  interest  groups  which,  if  handled  skillfully, 
can  be  mobilized  for  political  purposes.  As  for  the  goal  ol  the  farm 
program,  the  lifting  of  farm  income  to  the  level  comparable  with 
other  incomes  which  it  had  occupied  in  the  years  from  1909  to  1914, 
the  decade  of  the  nineteen-thirties  passed  without  its  achievement. 
Improvement  took  place  M  so  that  farm  purchasing  power  was  substan- 
tially increased,  but  farm  income  continued  to  lag  far  behind  non- 
farm  income.  Many  factors  had  intervened  to  make  the  task  difficult. 
The  Supreme  Court  had  seriously  crippled  crop  restriction  by  inval- 
idating the  processing-tax  method.  War  and  other  disturbances  abroad 
had  interfered  with  the  foreign  market.  Foreign  producers  provided 
new  competition  in  the  foreign  market.  Alternating  conditions  of 
good  and  bad  weather  added  to  the  difficulties  of  careful  planning. 
The  problem  of  agricultural  surpluses  remained  serious,  and  the  gov- 
ernment was  expanding  its  program  of  purchasing  food  surpluses  and 
distributing  them  for  relief  purposes,  Until  the  initiation  of  the 
national  defense  program,  governmental  expenditures  on  agriculture 
were  major  contributors  to  the  condition  of  unbalance  in  the  federal 
budget. 

LABOR 

Problems  of  labor,  like  those  of  industry  and  agriculture,  were  mul- 
tiplied by  the  depression.  The  strength  of  labor  unions  as  measured 
by  membership  had  declined  after  1920,"  but  two  important  federal 
statutes  affecting  labor  were  enacted  before  the  beginning  of  the  New 
Deal,  The  first  was  the  Railway  Labor  Act  of  1926.°°  This  act  pro- 

07  Hearings  on   tfie  Agricultural   Department  appropriation    bill  /or  1939,  before    the 
subcommittee  of  the  House  committee  cm  appropriations,  75th  Cong.,  3d  sess.,  1938,  p.  1 
»See  Blaisdell,  op.  ctt.,  p.  5. 

wSee  Lewis  L.  Lorwin  and  Aithur  Wubnig,  Labor  Relations  Hoards   (1935),  p.  19, 
«  44  Stat.  577. 
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vided,  among  other  things,  that  representatives  to  settle  railway  laboi 
disputes  should  be  designated  by  the  respective  parties  as  provided  by 
corporate  organization  or  unincorporated  association,  or  by  any  other 
means  of  collective  action,  without  interference,  influence,  or  coercion 
exercised  by  either  party  over  the  organization  or  selection  of  repre- 
sentatives by  the  other.  This  guarantee  to  railway  labor  of  the  right 
of  collective  bargaining,  subsequently  upheld  by  the  Supreme  Court,61 
was  a  long  step  forward  in  the  movement  to  protect  the  rights  of  labor. 

The  second  important  labor  statute  was  the  Norris-La  Guardia 
Anti-Injunction  Act.88  This  measure,  enacted  in  1932,  marked  a  vic- 
tory for  labor  as  the  culmination  of  a  long  struggle  to  curb  judicial  in- 
terference by  injunction  with  strikes  and  picketing  and  other  labor 
activities.  The  statute  contained  a  statement  of  purpose  wherein  it 
was  said  that  under  prevailing  conditions  the  individual  unorganized 
worker  was  commonly  helpless  to  exercise  liberty  of  contract  and  pro- 
tect his  freedom  to  obtain  acceptable  terms  and  conditions  of  employ- 
ment. Although  he  should  be  free  to  decline  to  associate  with  his 
fellows,  it  was  necessary  that  he  have  full  freedom  of  association, 
organization,  and  designation  of  representatives  of  his  own  choosing 
to  negotiate  the  terms  and  conditions  of  employment.  It  was  neces- 
sary that  he  should  be  free  from  the  interference,  restraint,  or  coercion 
of  employers  or  their  agents  in  organization  and  in  the  selection  of 
representatives  for  collective  bargaining.  The  statute  declared  so- 
called  "yellow-dog"  contracts  to  be  unenforceable  in  the  courts  of  the 
United  States.  As  a  result,  employers  could  not  thereafter  rely  upon 
action  in  any  federal  court  to  enforce  agreements  not  to  become  or 
remain  members  of  labor  unions. 

The  National  Industrial  Recovery  Act  restated  the  policy  of  the 
Norris-La  Guardia  Act,  but  the  picture  was  confused  somewhat  in  that 
the  President  was  empowered  to  interfere  and  impose  regulations  as 
to  hours,  wages,  and  other  matters.  The  President's  re-employment 
agreement  prescribed  certain  basic  conditions  for  labor.  In  general, 
the  codes  of  fair  competition  also  dealt  with  labor  problems  and  in- 
corporated the  statutory  language  guaranteeing  the  right  of  collective 
bargaining. 

With  the  prospect  of  improvement  in  business  conditions,  both  cap- 
ital and  labor  lost  some  of  their  fears;  and  innumerable  conflicts  broke 

81  Texas  and  New  Orleans  Railroad  Co.  v.  Brotherhood  of  Railway  and  Steamship 
Clerks,  281  U.S.  548   (1930). 
"47  Srat.  70 
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out  over  the  interpretation  of  the  President's  re-ernploynient  agree 
ment  and  the  drafting  and  interpretation  oi  the  codes  of  fair  competi 
tion.  The  National  Industrial  Recovery  Act  contained  no  provision 
for  agencies  to  protect  the  rights  of  labor.  By  executive  order  a 
National  Labor  Board,  replaced  later  by  a  National  Labor  Relations 
Board,  and  labor  boards  in  specific  fields  of  industry,  were  created  to 
solve  various  labor  problems.9* 

Before  the  National  Industrial  Recovery  Act  was  declared  unconsti- 
tutional, progress  was  made  toward  the  enactment  of  an  independent 
statute  that  would  incorporate  the  guarantee  of  the  right  of  collective 
bargaining  and  establish  an  agency  for  the  protection  of  that  right. 
The  National  Labor  Relations  Act  was  passed  in  July,  1935.*4  It  re- 
stated earlier  findings  as  to  the  necessity  for  the  unimpahcd  right  oi 
collective  bargaining  if  workers  were  to  deal  as  equals  with  their  em- 
ployers. It  required  employers  in  interstate  commerce  to  bargain  col- 
lectively with  their  employees,  and  outlawed  as  unfair  labor  practices 
modes  of  dealing  with  employees  which  might  interfere  with  their 
independence  in  bargaining. 

The  members  originally  appointed  to  the  board  undertook  theii 
task  in  a  crusading  spirit.  In  their  necessarily  large  subordinate  staff 
they  included  large  numbers  of  persons  with  alleged  radical  tenden- 
cies, who  by  their  mode  of  enforcing  the  act  succeeded  in  bitterly  an- 
tagonizing many  employers.  They  were  accused  of  relying  upon  gossip 
for  evidence  of  employers'  misdeeds  and  of  aligning  themselves  with 
radical  agitators  whose  purpose  was  to  make  trouble  rather  than  to 
promote  the  welfare  of  labor  through  orderly  collective  bargaining. 
Although  the  Supreme  Court  upheld  broadly  the  administration  ol 
the  act,"  the  controversy  grew  so  bitter  that  it  was  necessary  eventually 
to  change  the  personnel  of  the  board  and,  to  some  extent,  of  the 
subordinate  staff. 

It  is  to  be  noted  that  the  purpose  of  the  National  Labor  Relations 
Act  was  not  in  itself  to  deal  with  hours,  wages,  working  conditions,  01 
other  matters  of  controversy.  The  purpose  was  merely  to  guarantee 
to  labor  the  right  to  bargain  with  employers  through  representatives 
selected  by  labor  without  any  coercion  from  employers.  To  that  end 
broad  supervisory  powers  over  the  selection  of  representatives  was 
given.  It  meant,  in  effect,  the  right  to  unioni/e  and  the  right  of  each 
group  of  workers  to  select  its  own  union.  Many  of  the  controversies 

MSce  LOT  win  and  Wubnig,  op.  cit.  •*  49  Stat.  449. 

68  See  chapter  36. 
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connected  with  enforcement  of  the  act  grew  out  of,  or  at  least  were 
complicated  by.  the  struggle  within  the  ranks  of  labor  between  unions 
affiliated  with  the  American  Federation  of  Labor  and  those  affiliated 
with  the  Congress  of  Industrial  Organizations. 

In  a  sense,  it  was  good  political  strategy  to  provide  for  the  solution 
of  problems  of  employment,  not  through  detailed  rule-making  by  the 
federal  government,  but  by  utilizing  the  organized  power  of  the  per- 
sons most  affected,  the  workers  themselves,  in  competition  with  em- 
ployers, the  opposing  parties  to  labor  controversies.  Congress  was  not 
satisfied,  however,  to  permit  minimum  conditions  of  employment  to 
be  determined  in  all  instances  by  the  competitive  struggle  of  em- 
ployers and  employees.  In  1936,  it  enacted  the  Walsh-Healey  Act," 
which  laid  down  certain  labor  terms  for  all  producers  who  made  con* 
tracts  with  the  federal  government  involving  amounts  in  excess  of  ten 
thousand  dollars.  Such  employers  were  required  to  pay  not  less  than 
the  prevailing  wage  rate  of  the  locality,  to  maintain  the  eight-hour 
day  and  the  forty-hour  week,  and  to  exclude  from  employment  boys 
under  sixteen  and  girls  under  eighteen.  The  federal  government 
thereby  prescribed  some  of  the  standards  which  it  hoped  to  see  in 
operation  throughout  the  field  of  industry. 

Many  people  were  dissatisfied  with  arrangements  which  left  the 
regulation  of  wages,  hours,  and  child  labor  to  the  bargaining  power 
of  labor  representatives,  supplemented  only  by  a  federal  law  establish- 
ing minimum  standards  for  employers  making  sales  to  the  federal 
government.  Interest  in  the  Black-Connery  bill,  introduced  in  1933 
to  limit  the  work-week  to  thirty  hours,  had  not  completely  disap- 
peared. Many  administration  leaders  thought  that  something  should 
be  done  to  replace  the  labor  machinery  which  had  to  be  abandoned 
at  the  time  of  the  dissolution  of  NRA.  On  May  24,  1937,  the  Presi- 
dent initiated  a  campaign  for  broader  legislation.  The  time  had 
come,  he  said  in  a  message  to  Congress,67  "to  take  further  action  to  ex- 
tend the  frontiers  of  social  progress."  Such  further  action  was  within 
the  common-sense  framework  and  purpose  of  our  Constitution  and 
received  beyond  doubt  the  approval  of  the  electorate.  He  found  that 
"one-third  of  our  population,  the  overwhelming  majority  of  which  is 
in  agriculture  or  industry,  is  ill-nourished,  ill-clad,  and  ill-housed." 
The  nation,  so  richly  endowed  with  natural  resources,  and  with  a 
capable  and  industrious  population,  should  be  able  to  devise  ways  and 
means  of  insuring  to  all  able-bodied  working  men  and  women  a  fail 

*49  Slat.  2036.  w  For  the  message  see  81  Congressional  Record  4960. 
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day's  pay  for  a  fair  day's  work.  A  self-supporting  and  self-respecting 
democracy  could  plead  no  justification  for  the  existence  of  child  labor, 
no  economic  reason  for  chiseling  workers'  wages  or  stretching  workers' 
hours.  Enlightened  business,  he  said,  was  learning  that  competition 
ought  not  to  cause  bad  social  consequences,  which  inevitably  reacted 
upon  the  profits  of  business  itself.  All  but  the  hopeless  reactionary 
would  agree  that  to  conserve  our  primary  resources  of  man-power, 
government  must  have  some  control  over  maximum  hours,  minimum 
wages,  the  evil  of  child  labor,  and  the  exploitation  of  unorganized 
labor.  As  to  the  constitutionality  of  federal  restraint  upon  child 
labor,  he  quoted  with  warm  approval  from  the  dissenting  opinion  ol 
Justice  Holmes  in  Hammer  v.  Dagenhart,*  in  which  the  Supreme 
Court  had  declared  unconstitutional  federal  regulations  based  on  the 
commerce  power.  "But  although  Mr.  Justice  Holmes  spoke  for  a 
minority  of  the  Supreme  Court,"  said  the  President,  "he  spoke  for  a 
majority  of  the  American  people."  One  of  the  primary  purposes  of 
the  formation  of  our  federal  Union  had  been  to  do  away  with  the 
trade  barriers  between  the  states.  To  Congress,  and  not  to  the  states, 
was  given  the  power  to  regulate  commerce  among  the  several  states. 
Congress  could  not  interfere  in  local  affairs;  but,  when  goods  passed 
through  the  channels  of  commerce  from  one  state  to  another,  they  be- 
came subject  to  the  power  of  Congress,  and  Congress  might  exercise 
that  power  to  recogni/.e  and  protect  the  fundamental  interests  of  free 
labor.  Coods  produced  under  conditions  which  did  not  meet  rudi- 
mentary standards  of  decency  should  be  regarded  as  contraband  and 
ought  not  to  be  allowed  to  pollute  the  channels  of  interstate  trade. 

Following  the  delivery  of  the  President's  message,  bills  were  intro- 
duced in  the  Senate  and  in  the  House  by  Senator  Black  and  Repre- 
sentative Connery,  respectively,  to  carry  out  his  program.  Minimum 
wages  and  maximum  hours  were  to  be  adjustable  within  limits  from 
industry  to  industry  and  from  section  to  section.  In  defending  the 
curb  on  child  labor,  Assistant  Attorney  General  Robert  H.  Jackson 
criticized  sharply  the  decision  of  1918.  "We  owe  it  to  our  times,1'  he 
declared,  "to  challenge  the  perversion  of  our  Constitution  injected 
into  our  law  by  the  child-labor  decision.  This  bill  would  challenge 
it.  We  should  give  the  courts  a  chance  to  remove  this  blemish  from 
our  judicial  history."  *  He  characterized  the  doctrine  of  the  majority 

•"247  U.S.  251. 

*  Joint  hearings  on  S.  2475  and  H.R.  7200  before  the  Senate  committee  on  education 
and  labor  and  the  House  committee  on  labor,  75th  Cong.,  1st  sess..  p.  5. 
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in  that  case  as  belonging  to  the  same  dark  era  of  legal  thought  as  the 
decision  announced  in  1923  holding  a  minimum-wage  law  for  women 
unconstitutional,  a  decision  which  had  recently  been  overruled  by  the 
Supreme  Court. 

Jackson  scoffed  at  the  contention  that  the  proposed  statute  was  un- 
constitutional because  ot  the  delegation  of  power  to  an  administrative 
agency.  "It  must  be  borne  in  mind/'  he  explained,  "that  there  is 
nothing  whatever  in  the  Constitution  that  forbids  Congress  to  make 
a  delegation  of  its  power.  The  prohibition  is  purely  judge-made,  not 
Constitution-made.'' 70  The  Supreme  Court,  he  said,  rarely  found 
fault  with  a  congressional  delegation  of  power.  There  was  nothing  in 
the  recent  decisions  of  the  Court  which  would  justify  Congress  in 
abandoning  administrative  handling  of  modern  complexities  too 
numerous  and  too  diverse  to  be  subjected  to  a  single  and  inflexible 
rule  directly  imposed  by  Congress.  There  were  only  two  cases  where 
congressional  delegation  of  power  had  been  adjudged  invalid  in  one 
hundred  and  fifty  years  of  constitutional  practice." 

Much  of  the  opposition  was  more  fundamental  than  that  which 
dealt  with  procedure  and  the  exercise  of  discretion  in  the  enforcement 
of  the  act.  Industry  that  was  operating  without  profits  protested  that 
wages  could  not  be  increased.  Southern  representatives  challenged 
the  bill  as  an  attack  upon  the  South.  Many  industries  in  recent  years 
had  moved  away  from  the  northeastern  section  of  the  country,  where 
state  labor  laws  were  highly  restrictive,  to  locate  in  the  South,  where 
such  restrictions  were  few  and  far  between.  It  was  believed  that  the 
proposed  statute  would  curtail  the  incipient  industrial  development  in 
the  South  and  that  it  was  intended  to  do  so. 

In  his  annual  message  of  January,  1938,  the  President  again  in- 
sisted on  the  enactment  of  the  measure.  After  discussing  the  agricul- 
tural program,  he  declared  that  to  raise  the  purchasing  power  of  the 
farmer  was  not  enough."  It  would  not  stay  raised  if  we  did  not  also 
raise  the  purchasing  power  of  that  third  of  the  nation  which  received 
its  income  from  industrial  employment.  We  had  seen  minimum-wage 
and  maximum-hour  provisions  prove  their  worth  economically  and 
socially  under  government  auspices  in  1933,  1934,  and  1935.  The 
people  were  now  overwhelmingly  in  favor  of  having  Congress  put  a 
floor  below  which  industrial  wages  should  not  fall  and  a  ceiling  be- 

19 Ibid.,  p.  9. 

n  For  discussion  of  those  cases,  both  arising  under  the  National  Industrial  Recovery 
Act,  see  chaptet  36. 
71  For  the  message  see  83  Congressional  Record  8 
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yond  which  the  hours  of  industrial  labor  should  not  ri^e;  some  of  the 
utterances  of  opponents  sounded  like  the  philosophy  of  half  a  century 
ago.  In  the  long  run,  he  said,  profits  from  child  labor,  low  pay,  and 
overwork  inured  not  to  the  locality  or  region  where  they  existed,  but 
to  the  absentee  owners  who  had  sent  their  capital  into  exploited  com- 
munities to  gather  larger  profits  for  themselves. 

The  Fair  Labor  Standards  Act  was  passed  in  June,  1938."  For 
establishments  using  the  facilities  of  interstate  commerce  it  sought 
to  bring  about  by  a  series  of  gradual  steps  the  limit  of  forty  cents  an 
hour  as  a  minimum  for  wages  and  of  forty  hours  as  a  maximum  period 
of  employment  for  each  week.  It  outlawed  the  employment  of  chil- 
dren under  sixteen  years  of  age  and  such  employment  under  eighteen 
as  was  not  approved  by  the  chief  of  the  Children's  Bureau  in  the  De- 
partment of  Labor.  Except  for  the  latter  officer,  who  was  charged 
with  the  enforcement  of  the  child-labor  provision,  the  administration 
of  the  act  was  lodged  in  an  administrator,  a  new  officer  in  the  Depart- 
ment of  Labor,  to  be  appointed  by  the  President  by  and  with  the 
advice  and  consent  of  the  Senate. 

The  constitutionality  of  the  act  was  passed  upon  by  the  Supreme 
Court  early  in  1941.  Without  a  dissenting  vote  the  Court  held  the 
act  constitutional,  and  overruled  the  child-labor  case  of  1918.74  The 
decision  removed  an  obstruction  in  the  way  of  broad  federal  regula- 
tion of  industrial  and  commercial  enterprise  involving  interstate 
commerce. 

It  was  the  policy  of  the  President  and  of  Congress  to  leave  to  collec- 
tive bargaining  between  employers  and  employees  the  fixing  of  wages 
of  those  persons  receiving  more  than  the  minimum  and  the  hours  of 
those  persons  working  less  than  the  maximum  prescribed.  Labor 
spokesmen  had  at  times  objected  to  the  fixing  of  maximum  hours  and 
minimum  wages  by  law  on  the  ground  that  the  minimum  wage  pre- 
scribed would  thereby  tend  to  become  also  the  maximum  for  all  work- 
ers employed  and  the  maximum  hours  would  tend  also  to  become  the 
minimum.  The  machinery  of  collective  bargaining  guaranteed  by 
the  National  Labor  Relations  Act  was  expected  to  prevent  any  such 
outcome.  Should  collective  bargaining  prove  ineffective,  or  should 
labor  unions  become  so  unco-operative  where  the  public  welfare  is 
concerned  as  to  require  the  withdrawal  of  the  protection  of  the  fed- 

"52  Stat.  1060. 

M  United  States  v.  Darby,  312  U.S.  100   (1941).    See  also  Opp  Cotton  Mills  v,  Admin 
iitrator,  312  U.S.  126   (1941). 
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eral  government,  it  might  be  necessary  to  extend  to  individual  worken 
additional  protection  in  the  form  of  the  regulation  of  all  wages  and 
hours  rather  than  merely  of  the  minimum  in  the  one  instance  and  the 
maximum  in  the  other. 

SOCIAL  SECURITY 

Closely  related  to  the  betterment  of  conditions  of  employment  was 
the  problem  of  caring  for  the  unemployed.  For  that  purpose  and  for 
the  related  purpose  of  "pump-priming"  so  that  production  with  all  its 
beneficent  consequences  might  be  stimulated,  billions  of  dollars  were 
expended  with  a  lavish  hand  either  for  the  creation  of  employment  or 
for  direct  relief.  Even  before  the  New-Deal  administration  came  into 
power,  furthermore,  attention  was  being  given  to  insurance  methods 
which  might  tide  workers  over  periods  of  unemployment  occurring 
during  the  downward  swing  of  business  cycles  and  to  take  care  of  them 
during  old  age.  The  Democratic  platform  for  1932  advocated  unem- 
ployment and  old-age  insurance  under  state  laws.  The  candidate  of 
the  party  had  long  been  an  advocate  of  such  legislation. 

Early  in  1934,  the  President  expressed  warm  approval  of  a  House 
bill  levying  a  federal  excise  tax  upon  large  employers,  but  allowing 
them  to  deduct  from  their  federal  tax  amounts  contributed  under 
state  unemployment-insurance  laws.  The  benefits  of  such  a  system, 
he  said,  would  not  be  limited  to  the  individual,  but  would  extend 
throughout  our  social  and  financial  fabric.  There  was  no  reason,  he 
contended,  why  private  charities  and  public  treasuries  should  assume 
the  entire  burden  of  meeting  costs  of  sustaining  the  unemployed 
which  were  a  foreseeable  loss.  Major  costs  ought  to  be  computed  and 
borne  like  every  other  cost  of  a  business.  He  approved  of  the  rela- 
tionship of  the  national  government  to  unemployment  insurance  pro 
vided  for  under  the  bill.  Under  our  system  of  government  the  task  oi 
caring  for  the  unemployed  fell 'primarily  on  the  states.  If  a  state 
could  not  bear  the  burden,  the  United  States  must  be  prepared  to  do 
so  and  to  collect  revenue  for  that  purpose.18 

The  subject  was  highly  controversial,  and  the  bill  was  not  passed. 
Some  months  later,  the  President  appointed  a  committee  on  economic 
security  and  an  advisory  council  to  inquire  into  the  problem.  In  a 
statement  to  the  advisory  council  the  President  again  asserted  that  for 
the  administration  of  insurance  benefits,  the  states  were  the  most 
logical  units.76  The  reason  given  was  that  unemployment  insurance 

n  Public  Papers  and  Addresses  of  Franklin  D.  Roosevelt,  III,  161-162. 
id.,  Ill,  453. 
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was  still  untried  in  this  country  and  there  was  room  for  difference  in 
methods  which  might  be  put  into  practice  in  the  several  states.  Other 
reasons  which  may  have  lain  in  the  background  included  the  fact  that 
the  President  and  his  party  were  already  committed  to  the  support  of 
action  by  the  states  and  doubt  whether  an  exclusively  federal  program 
would  be  upheld  by  the  Supreme  Court.  The  President's  concern  at 
the  moment  was  with  insurance  against  unemployment  rather  than 
with  permanent  provision  for  income  lor  the  aged.  The  organization 
of  the  Townsend  movement  for  huge  pensions  for  old  people  as  a 
mode,  not  merely  of  taking  care  of  the  persons  involved,  but  of  stimu- 
lating production  and  employment,  required  the  giving  of  attention 
to  that  subject  as  well.  Said  the  President: 

I  do  not  know  whether  this  is  the  time  for  any  federal  legislation 
on  old-age  security.  Organizations  promoting  fantastic  schemes  have 
aroused  hopes  which  cannot  possibly  be  fulfilled.  Through  their 
activities  they  have  increased  the  difficulties  of  getting  sound  legisla- 
tion; but  I  hope  that  in  time  we  may  be  able  to  provide  security  for 
the  aged  —  a  sound  and  a  uniform  system  which  will  provide  true 
security.77 

In  January,  1935,  the  President  submitted  a  social  security  program 
to  Congress.18  A  statute  was  enacted  in  August  of  that  year.70  The 
statute  made  extensive  use  of  the  grant-in-aid  device.  The  federal 
government  made  grants  to  states  for  immediate  old-age  assistance, 
administration  of  unemployment-compensation  acts,  aid  to  dependent 
children,  maternal  and  child  welfare,  public  health,  and  aid  to  the 
blind.  Federal  control  was  extended  over  state  activities,  however,  in 
that  state  legislation  and  machinery  and  methods  of  administration 
had  to  conform  to  standards  prescribed  by  the  federal  statute  and  ap- 
proved by  the  Social  Security  Board,  to  be  established  under  the 
statute.  An  old-age  insurance  fund  was  established.  The  money  paid 
into  the  fund  was  to  be  derived  from  income  taxes  on  workers,  col- 
lected and  paid  by  their  employers,  and  by  excise  taxes  on  employers. 
For  unemployment  compensation  a  federal  tax  was  levied  upon  em- 
ployers alone.  Employers  in  states  which  enacted  satisfactory  unem- 
ployment-compensation laws  were  to  receive  credit  up  to  ninety  per 
cent  of  the  federal  tax.  Payments  of  unemployment  compensation 
were  to  be  made  only  in  states  having  unemployment-compensation 
laws.  Since  a  federal  tax  was  to  be  collected  whether  or  not  any  such 

w/Wd..  Ill,  454. 

"See  the  several  documents,  ibid  ,  III,  43,  47,  49  w-19  Stat.  620 
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state  law  existed,  pressure  was  pin  indirectly  upon  each  state  to  enact 
unemployment  compensation  legislation,  in  order  that  payments 
might  be  made  to  its  own  people  for  probable  expenditures  within 
its  own  borders.  The  money  collected  under  approved  state  unem- 
ployment-compensation laws  was  to  be  placed  in  a  trust  fund  man- 
aged by  the  federal  government. 

Federal  machinery  for  the  administration  of  the  Social  Security  Act 
was  quickly  provided,  and  most  of  the  states  immediately  enacted  the 
legislation  necessary  to  make  participation  possible.  In  1937,  in  the 
midst  of  the  struggle  over  court  reform,  the  Supreme  Court  upheld 
the  constitutionality  of  the  major  provisions  of  the  act.80  The  accumu- 
lation of  immense  reserve  funds  in  the  United  States  Treasury  began. 
Uneasiness  developed  as  to  the  safety  of  such  funds.  They  could  not 
be  merely  stored  away  in  the  form  of  legal-tender  money.  Indeed,  not 
enough  money  had  been  coined  or  printed  to  make  up  the  total  if  mere 
storage  had  been  desirable.  The  only  practicable  alternative  was  to 
invest  the  money.  Since  the  government  itself  was  the  greatest  of  bor- 
rowers, it  was  only  natural  that  the  money  collected  for  social  security 
purposes  should  be  ic-expended  by  the  federal  government.  In  effect, 
the  government  borrowed  from  trust  funds  held  by  itself  instead  of, 
and  in  addition  to,  borrowing  from  the  people  through  normal  chan- 
nels. It  was  obvious  that,  when  the  reserves  were  needed,  they  would 
not  be  found  immediately  in  the  federal  Treasury,  where  in  terms  o/ 
fiction  they  were  deposited,  but  would  have  to  be  collected  by  the  gov- 
ernment through  borrowing  from  other  sources  or  through  taxation, 
Dissatisfaction  with  this  arrangement  led  to  arguments  against  the 
collection  of  trust  funds  in  advance  as  distinguished  from  a  pay-as- 
you-go  method  of  financ  ing  social  security.  Although  needed  changes 
were  made  in  the  statute,  however,  the  original  financial  arrangement 
was  allowed  to  stand." 

Like  the  Fair  Labor  Standards  Act,  the  Social  Security  Act  was 
limited  in  the  extent  of  its  operation,  but  it  established  a  principle  of 
guaranteeing  security  which  could  be  expanded  as  to  degree  and  num- 
ber of  persons  affected.  On  the  occasion  of  the  third  anniversary  of 

M  Charles  C.  Steward  Nfachine  Co.  v.  Davis,  301  U.S.  548  (1937),  and  Hclvering  v. 
Davis,  801  U.S.  619  (1937).  See  chapter  36. 

w  The  complicated  relations  of  the  federal  and  state  governments  for  administering 
the  Social  Secant)  Act  have  given  rise  to  serious  problems.  For  a  discussion  of  certain 
of  these  piohlems  see  V.  O.  Key,  The  Matching  Requirement  in  Federal  Grant  Legisla- 
tion in  Relation  to  Variations  in  State  Fiscal  Capacity,  Social  Security  Board,  Bureau 
s»f  Research  and  Statistics,  Monograph  No.  46  (1942). 
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the  act,  President  Roosevelt  sought  to  explain  it  in  its  historical  and 
philosophical  setting.  In  the  early  days  of  colonization,  he  said,  and 
through  the  long  years  following,  the  American  people  had  sought 
security  in  their  family  strongholds.  As  the  nation  had  developed  and 
as  industry  and  commerce  had  grown  more  complex,  the  hazards  of 
life  had  also  grown  more  complex.  The  individual  could  not  find 
the  needed  security  within  his  own  strength.  Laws  had  been  enacted 
to  give  security  to  property-owners,  to  industrialists,  to  merchants,  and 
to  bankers.  The  "little  man"  profited  by  this  type  of  legislation 
chiefly  as  a  by-product.  It  was  not  until  workers  became  more  articu- 
late through  organization  that  they  were  given  protection  through 
labor  legislation.  He  continued: 

Because  it  has  become  increasingly  difficult  for  individuals  to  build 
their  own  security  single-handed,  government  must  now  step  in  and 
help  them  lay  the  foundation  stone,  just  as  government  in  the  past 
has  helped  to  lay  the  foundation  of  business  and  industry.  We  must 
face  the  fact  that  in  this  country  we  have  a  rich  man's  security  and  a 
poor  man's  security  and  that  the  government  owes  equal  obligations 
to  both.  National  security  is  not  a  half-and-half  matter;  it  is  all  or 
none." 

CONTROL  OF  COMMERCE  AND  INDUSTRY 

Although  some  of  the  types  of  control  over  commerce  and  indtistr) 
exercised  under  the  National  Industrial  Recovery  Act  had  to  be  aban- 
doned as  a  result  of  the  action  of  the  Supreme  Court  on  that  statute, 
the  extension  of  federal  control  by  other  methods  was  continued.  •  In 

1934,  for  example,  Congress  created  a  new  independent  regulator) 
commission,  called  the  Securities  and  Exchange  Commission.     The 
enforcement  of  the  Securities  Act  of  1933  was  transferred  to  the  new 
organization,  and  it  was  given  regulatory  powers  over  stock  exchanges 
selling  securities  in  interstate  commerce  or  through  the  mails.     In 

1935,  it  was  given  new  powers  by  the  Public  Utility  Holding  Company 
Act.    That  statute,  enacted  after  the  powerful  resistance  of  a  utility 
lobby  had  been  overcome,  contained  what  was  called  "the  death  sen- 
tence** for  kinds  of  holding  companies  that  had  been  connected  with 
the  most  serious  abuses  at  the  time  of  the  beginning  of  the  depression. 
The  purpose  of  the  act  was  to  provide  for  the  dissolution  of  such  hold- 
ing companies   as   rendered  no  important  financial  or  managerial 
services  to  the  operating  companies  held  and  as  seemed  to  feed  upon 

"New  York  Times,  August  16,  1938. 
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those  companies  for  the  benefit  of  holding-company  stockholders  01 
managers  who  rendered  no  adequately  compensatory  service.  Hold- 
ing-company structures  were  given  time  in  which  to  reorganize  in  con 
formity  with  the  statute  and  subject  to  the  approval  of  the  Securities 
and  Exchange  Commission.  If  they  refused  to  reorganize,  the  com- 
mission was  empowered  to  force  reorganizing  measures  upon  them. 
It  was  authorized  to  require  registration  and  the  presentation  of  data 
by  companies  not  hitherto  subject  even  to  such  control  as  could  be  ex- 
ercised through  investigation  and  publicity.  Because  of  the  authority 
conferred  by  the  three  original  statutes  and  by  other  statutes  subse- 
quently enacted,  the  Securities  and  Exchange  Commission  became  one 
of  the  most  powerful  agencies  in  the  federal  government. 

The  coal  industry  seemed  to  call  for  special  action  by  the  govern- 
ment. Unlike  most  other  industries,  it  had  achieved  no  genuine  state 
of  prosperity  since  the  period  of  high  production  during  the  first 
World  War.  There  were  too  many  mines;  too  much  capacity  for  pro- 
duction; and  too  many  miners.  The  industry  was  of  such  a  nature 
that  it  was  unable  to  combine  to  restrict  production,  raise  prices,  and 
promote  prosperity  of  such  portion  of  the  industry  as  would  be  kept 
in  operation.  It  was  shot  through  with  labor  troubles.  It  was  union- 
ized in  part,  but  cut-throat  competition  resulted  in  bitter  labor  strife 
characterized  by  the  efforts  of  operators  to  break  union  control  on  the 
one  hand,  and  of  labor  to  strengthen  unionism  and  improve  hours, 
wages,  and  working  conditions  on  the  other. 

In  1935,  Congress  enacted  a  Bituminous  Coal  Conservation  Act, 
setting  up  the  National  Bituminous  Coal  Commission,  with  power  to 
regulate  maximum  and  minimum  prices  of  coal  and  to  regulate  the 
labor  engaged  in  coal  production.  The  Supreme  Court  declared  the 
act  unconstitutional.83  The  statute  was  re-enacted  in  1937  without 
the  labor  provision,  and  was  upheld  by  the  Supreme  Couit  after  im- 
portant changes  in  Court  personnel. M  The  National  Bituminous 
Coal  Commission  set  about  the  tremendous  task  of  collecting  through 
formal  hearings  and  in  other  ways  the  information  necessary  to  the 
establishment  of  minimum  prices.  While  the  work  was  in  progress, 
the  commission  was  abolished  by  one  of  the  President's  reorganization 
orders  and  its  functions  were  transferred  to  a  bituminous-coal  division 
in  the  Department  of  the  Interior.  The  work  was  continued  and  the 

"Caiter  v.  Caiter  Coal  Co..  298  U.S.  238  (1936)  See  chapter  36.  For  discussion  ol 
the  various  constitutional  piohlcms  involved  in  regulation  see  Ralph  K.  Baker,  The 
National  Bituminous  Coal  Cntnmmion  (1912),  chapter  X. 

"Sunshine  Anthracite  Coal  1.0.  v.  Adkins.  310  U.S.  381    (1940). 
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fixing  of  prices  was  begun,  but  the  industry  was  still  in  a  condition  of 
depression  down  to  the  time  when  the  national  defense  program  be- 
gan to  have  an  effect  upon  it. 

The  Tennessee  Valley  Authority  undertook  the  construction  of 
dams,  the  building  of  plants,  and  the  distribution  of  electricity 
throughout  a  vast  area.  It  took  charge  of  flood  control,  the  preven- 
tion of  erosion,  reforestation,  the  development  of  park  areas,  and  other 
functions  that  elsewhere  in  the  country  would  have  been  supervised 
by  various  separate  agencies  in  Washington.  The  authority  consti- 
tuted a  planning,  and  to  some  extent  a  managerial,  agency  for  the 
region  over  which  it  had  control.  The  Tennessee  Valley  project  was 
regarded  by  many  as  an  experiment  to  determine  the  practicability  of 
establishing  similar  regional  authorities  throughout  the  various  sec- 
tions of  the  country,  to  operate  in  similar  fashion.  The  development 
of  regional  control  in  many  fields  has  demonstrated  interesting  possi- 
bilities. With  the  breaking-down  of  barriers  between  states,  regional 
areas,  in  contrast  with  state  areas,  were  coming  more  and  more  to  the 
lore  as  areas  of  control. 

To  regulate  common  carriers  in  interstate  communication,  the  Fed- 
eral Communications  Commission  was  established  in  1934.  It  took 
over  the  functions  of  the  Federal  Radio  Commission  and  the  regula- 
tion of  telephone  and  telegraph,  hitherto  lodged  in  the  Interstate 
Commerce  Commission.  The  importance  of  the  new  agency  in- 
creased with  the  increasing  importance  of  the  subject  over  which  it 
had  control.  A  Civil  Aeronautics  Authority  was  established  to  regu- 
late the  operation  of  non-military  aircraft.  The  organization  was 
subsequently  transferred  to  the  Commerce  Department,  where  the 
performance  of  its  functions  continued. 

Similar  regulatory  bodies  functioned  in  other  fields.  The  United 
States  Maritime  Commission  was  created  to  take  the  place  of  the  old 
United  States  Shipping  Board,  dealing  with  a  variety  of  marine  affairs 
and  regulating  shipping  on  the  high  seas.  The  regulatory  powers  ol 
the  Federal  Trade  Commission  were  increased,  particularly  with  ref- 
erence to  false  or  misleading  advertising.  Railroads  required  con- 
tinuing care  and  assistance  in  the  form  of  loans  and  in  the  extension 
of  bankruptcy  privileges.  Various  changes  were  made  in  banking 
legislation,  including  a  creation  of  the  Board  of  Governors  of  the  Fed- 
eral Reserve  System  to  replace  the  Federal  Reserve  Board.  The  Re- 
construction Finance  Corporation,  optimistically  scheduled  for  disso- 
lution at  one  stage,  was  continued  with  expanding  powers  of  govern- 
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mcnt  lending.  More  and  more  of  the  functions  hitherto  performed 
by  private  banks  were  being  handled  by  the  process  of  government 
lending.  Government  support  of  house-building  and  home-ownership 
continued  in  various  forms.8* 

THE  CONCENTRATION    OF   ECONOMIC   POWER 

In  spite  of  or  because  of  the  New-Deal  program,  the  drift  toward 
the  concentration  of  ownership  and  control  continued  rapidly.  By 
many  the  operations  under  NRA  were  credited  with  speeding  the 
trend.  It  is  difficult  to  tell  whether  such  was  the  case,  or  whether 
every  important  change,  such  as  the  prosperity  of  the  post-war  period, 
the  depression,  and  the  various  modes  of  governmental  intervention, 
merely  gave  the  opportunity  for  the  speeding-up  of  a  fundamental 
trend.  Discussions  continued  as  to  the  best  method  of  securing  effec- 
tive control  of  powerful  corporations.  The  device  of  requiring  cor- 
porations engaged  in  interstate  commerce  to  secure  charters  or  licenses 
from  the  federal  government  and  submit  to  regulation  in  the  process, 
which  had  been  discussed  down  through  the  years  from  the  time  of 
the  Theodore  Roosevelt  administration,  was  still  being  considered  in 
the  New-Deal  period.86  Persons  fearful  of  the  growing  power  of  huge 
corporations  returned  perennially  to  enforcement  of  anti-trust  laws  as 
the  best  mode  of  dealing  with  the  problem.  After  the  dissolution  of 
NRA,  the  administration  placed  new  emphasis  on  the  enforcement  of 
these  laws.  The  theory  announced  was  not  one  of  antagonism  to  busi- 
ness, but  of  elimination  of  the  "bottlenecks  of  business*'  created  by 
selfishness  or  short-sightedness  at  particular  points  and  injurious  to 
business  itself  as  well  as  to  the  country  as  a  whole.17 

In  April,  1938,  the  President  discussed  the  subject  in  a  special 
message  to  Congress.88  Unhappy  events  abroad,  he  said,  had  retaught 
us  two  simple  truths  about  the  liberty  of  a  democratic  people.  The 
first  was  that  the  liberty  of  a  democracy  was  not  safe  if  the  people 
tolerated  the  growth  of  private  power  to  a  point  where  it  became 
stronger  than  their  democratic  state  itself.  That  in  its  essence  was 
fascism  —  ownership  of  government  by  an  individual,  by  a  group,  or 
by  any  other  controlling  private  power.  The  second  truth  was  that 
the  liberty  of  a  democracy  was  not  safe  if  its  business  system  did  not 

"For  discussion  of  the  work  of  impoitant  regulating  agencies,  see  Robert  E.  Cushman 
Ck€  Independent  Regulatory  Commissions  (1941). 

"For  studies  down  to  1934  sec  Senate  Doc.  No.  92,  Part  69-A,  70th  Cong,  1st  sew. 
91  See  Thurman  Arnold,  Bottlenecks  of  Business  (1940). 
"Senate  Doc.  No.  175,  75th  Cong.,  2d  sess. 
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provide  employment  and  produce  and  distribute  goods  in  such  a  way 
as  to  sustain  an  acceptable  standard  of  living.  He  called  attention  to 
the  growing  concentration  of  economic  power,  to  the  extent  of  the 
centralization  of  financial  control  over  industry,  to  the  decline  of  com- 
petition and  its  effects  on  employment,  and  to  other  matters.  He 
asked  that  a  thorough  study  of  the  subject  be  made.  He  recommended 
an  inquiry  into  the  improvement  of  anti-trust  procedure,  into  mer- 
gers and  interlocking  relationships,  into  financial  controls,  into  trade 
associations,  into  patent  laws,  into  tax  correctives,  and  into  the  feasi- 
bility of  establishing  a  Bureau  of  Industrial  Economics,  to  perform 
for  businessmen  functions  similar  to  those  performed  for  farmers  by 
the  Bureau  of  Agricultural  Economics  in  the  Department  of  Agricul- 
ture. The  program  was  not  intended,  he  said,  as  the  beginning  of 
any  ill-considered  trust-busting  campaign.  It  was  a  program  to  pre- 
serve private  enterprise  for  profit  by  keeping  it  free  enough  to  be  able 
to  utilize  all  our  resources  of  capital  and  labor  at  a  profit.  It  was  a 
program  whose  basic  purpose  was  to  stop  the  progress  of  collectivism 
in  business  and  to  turn  business  back  to  the  democratic  competitive 
order.  It  was  a  program  whose  basic  thesis  was  not  that  the  system 
of  free  private  enterprise  for  profit  had  failed  in  this  generation,  but 
that  it  had  not  yet  been  tried.  Once  it  was  realized,  he  predicted,  that 
business  monopoly  in  America  paralyzed  the  system  of  free  enterprise 
on  which  it  was  grafted  and  was  as  fatal  to  those  who  manipulated  it  as 
to  the  people  who  suffered  beneatli  its  imposition,  action  by  the  gov- 
ernment to  eliminate  these  artificial  restraints  would  be  welcomed  by 
industry  throughout  the  nation. 

The  investigation  by  the  Temporary  National  Economic  Commit- 
tee, made  at  the  request  of  the  President,  disclosed  the  facts  foreshad- 
owed in  his  message.  The  committee  recommended  various  changes 
as  desirable,  but  with  apparent  awareness  that  they  would  be  slow  in 
coming  and  would  bring  about  no  fundamental  adjustment.8*  The 
report  was  made  at  the  time  when  the  New-Deal  program  was  being 
merged  in  the  program  of  national  defense,  which  in  turn  became  a 
program  of  war.  Although  on  the  whole  the  influence  of  the  work  of 
the  committee  will  be  hard  to  trace,  it  is  clear  that  the  impetus  con- 
tinued at  least  in  attempts  to  see  that  patents  were  used  as  the  Con- 
stitution provided,  namely,  "to  promote  the  progress  of  science  and 
useful  arts"  rather  than  for  the  stratification  and  stultification  of  in 
dustry.*0  Other  influences  may  be  no  less  important. 

wSee  Senate  Doc.  No.  35,  77th  Cong.,  1st  lets. 

90  See  Hearings  on  S.  2303  and  S.  2491  before  the  Senate  committee  on  patents,  77th 
Cong.,  2d  sess. 
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"AFTER  MARCH  4,  1929,"  said  Franklin  D.  Roosevelt  in  a  campaign 
address  in  1932,  "the  Republican  party  was  in  complete  control  of  all 
branches  of  the  federal  government  —  the  Executive,  the  Senate,  the 
House  of  Representatives,  and,  I  might  add  for  good  measure,  the 
Supreme  Court  as  well."  *  The  reference  to  the  Republicanism  of  the 
Supreme  Court  presumably  had  to  do,  not  with  party  membership  in 
a  narrow  sense,  but  with  the  identification  of  a  majority  of  the  Court 
with  the  conservative  philosophy  of  government  which  the  Republi- 
can party  professed.  The  conservatism  of  four  of  the  justices,  Van 
Devanter,  McReynolds,  Sutherland,  and  Butler,  and  the  diligence 
with  which  they  guarded  rights  of  property  against  the  extension  of 
governmental  control  have  been  amply  illustrated  in  earlier  chapters.1 
It  will  be  recalled  that  Chief  Justice  Hughes  and  Justice  Roberts 
seemed  to  occupy  something  of  a  middle  ground,  shifting  back  and 
forth  between  liberal  and  conservative  positions.  By  comparison  with 
their  brethren,  Justices  Brandeis,  Stone,  and  Cardozo  could  be  classi- 
fied as  liberals.  Unless  positions  hitherto  staunchly  maintained  had 
been  shaken  by  the  depression,  therefore,  the  antagonism  of  four 
justices  toward  the  New-Deal  program  was  to  be  assumed,  the  align- 
ment of  two  others  was  highly  uncertain,  and  only  three  offered  any 
prospect  of  enthusiasm  for  the  program.  There  was  room  for  doubt 
even  as  to  these  three.  Justice  Brandeis,  for  example,  while  a  stalwart 
defender  of  so-called  human  rights  when  they  came  into  conflict  with 
property  rights  and  an  advocate  of  governmental  intervention  for  the 
protection  of  human  rights,  was  also  critical  of  bigness  in  any  form. 
His  disapproval  of  the  consolidation  of  wealth  in  units  alleged  to  be 
too  large  for  efficient  administration  did  not  preclude  a  corresponding 
disapproval  of  establishment  of  huge  and  unwieldy  governmental 
organizations,  even  for  New-Deal  purposes. 

1  Public  Papers  and  Addresses  of  Franklin  D.  Roosevelt   (5  vols.,  1938),  I,  837. 
•See  chapters  31,  32,  and  33. 
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Chief  Justice  Hughes  and  other  members  of  the  Court,  further- 
more, embodied  the  traditional  distrust  held  by  the  judiciary  and  the 
bar  for  non-judicial  administrative  agencies  to  which  the  determina- 
tion of  rights  had  to  be  delegated  if  government  was  to  perform  broad 
regulatory  and  administrative  functions.  They  knew  the  impractica- 
bility of  treating  as  judicial  questions  all  questions  affecting  rights 
and  of  requiring  their  determination  by  already  overloaded  judicial 
systems,  but  they  retained  the  conviction  that  only  the  courts  could  be 
relied  upon  for  a  disciplined  settlement  of  controversial  questions.  In 
an  address  delivered  before  the  Federal  Bar  Association  in  February, 
1931,  Chief  Justice  Hughes  called  attention  to  the  fact  that  over- 
worked legislatures  had  been  unable  to  keep  pace  with  social  demands 
and  had  adopted  the  practice,  after  the  formulation  of  some  very  gen- 
eral standards,  of  turning  over  the  business  of  regulation  to  a  great 
variety  of  administrative  agencies.  The  distinctive  development  ol 
the  era,  he  said,  was  one  which  raised  the  problem  of  executive  justice, 
or  administrative  justice.  A  host  of  controversies  as  to  provisional 
rights  were  now  decided,  not  in  the  courts,  but  by  administrators. 
Administrative  authority  within  a  constantly  widening  sphere  of  ac- 
tion, and  subject  only  to  the  limitations  of  certain  broad  principles, 
established  particular  rules,  found  facts,  and  determined  the  limits  oi 
particular  rights.  This  power  was  of  enormous  consequence.  "An 
unscrupulous  administrator  might  be  tempted  to  say,  'Let  me  find 
the  facts  for  the  people  of  my  country,  and  I  care  little  who  lays  down 
the  general  principles.'  "  He  admitted  that  this  development  had 
been  to  a  great  extent  a  necessary  one,  but  declared  that  these  new 
methods  put  us  to  new  tests,  "and  the  serious  question  of  the  future 
is  whether  we  have  enough  of  the  old  spirit  which  gave  us  our  insti- 
tutions to  save  them  from  being  overwhelmed."  * 

The  distrust  of  Chief  Justice  Hughes  for  administrative  determina- 
tions unchecked  by  the  courts  was  revealed  again  less  than  two  weeks 
later  in  his  opinion  in  the  important  case  of  Crowell  v .  Benson.4  By 
an  involved  process  of  reasoning  and  in  the  face  of  a  devastating  dis- 
sent, he  recaptured  for  the  courts  power  to  redetermine  facts  desig- 
nated as  "jurisdicdonal  facts"  previously  determined  by  administrative 
agencies.  Unfortunately,  almost  any  set  of  facts  involved  in  a  case 
could  be  dragged  into  the  category  of  jurisdictional  facts.  The  deci 

*New  York  Times,  February   13,   1931.     See  James  M.  Landis,  The  Administrate 
Process   (1938),  pp.  155-136. 
*285  U.S.  22   (1932). 
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sion  was  a  long  step  backward  in  the  movement  to  lighten  the  burden 
of  the  courts  and  relieve  them  of  tasks  they  were  not  equipped  to  per- 
form and  to  build  up  administrative  agencies  accustomed  to  responsi- 
bility and  equipped  for  the  performance  of  various  kinds  of  tasks.  It 
reflected  the  attitude  of  a  Court  unlikely  to  be  sympathetic  with  the 
flowering-out  of  a  host  of  new  federal  administrative  agencies,  manned 
by  inexperienced  personnel  who,  in  the  process  of  the  extension  of 
federal  control  over  most  of  the  economic  order,  were  in  many  in- 
stances to  take  action  limiting  and  shaping  the  rights  of  the  people. 

JUDICIAL  REVIEW  OF  THE  NEW  DEAL 

For  an  appraisal  of  the  relation  of  the  couits  to  the  New  Deal,  it  is 
important  to  retail  the  atmosphere  and  attitudes  of  the  early  years 
of  the  period.8  In  his  inaugural  address,  President  Roosevelt  promised 
vigorous  leadership  in  combating  the  ills  of  the  depression  crisis  — 
"action,  and  action  now/'  Under  the  spur  of  his  driving  enthusiasm 
Congress  accepted  from  his  hand  and  enacted  a  list  of  drastic  and  far- 
reaching  measures  with  a  speed  unprecedented  in  American  history. 
Hosts  of  enthusiastic  followers  rushed  to  Washington  to  aid  in  saving 
the  nation  from  economic  disaster.  They  were  filled  with  a  sense  of 
mission  and  a  scorn  for  precedent.  New  agencies  were  established, 
manned,  and  put  into  operation  virtually  overnight  for  the  perform- 
ance of  functions  not  hitherto  considered  functions  of  the  federal  gov- 
ernment at  all.  Supervision  and  co-ordination  were  wholly  inade- 
quate. Only  zeal  for  the  cause  kept  machinery  moving  with  an> 
semblance  of  order.  The  cause,  however,  in  the  face  of  a  threat  of 
economic  ruin,  was  one  on  which  all  citizens  of  every  philosophy  could 
unite.  For  the  moment,  something  approaching  unity  of  sentiment 
prevailed. 

Not  much  was  heard  about  the  Supreme  Court  as  the  vast  program 
of  the  New  Deal  got  under  way.  Some  doubts  as  to  the  constitution- 
ality of  parts  of  the  program  were  hesitantly  expressed.  It  was  widely 
believed  that  the  crisis  would  be  over  before  the  Supreme  Court  could 
have  an  opportunity  to  act,  but  some  uneasiness  was  felt  lest  crippling 
injunctions  be  issued  on  constitutional  grounds.  "All  you  need  do 
to  scare  the  wits  out  of  any  administration  leader,"  said  a  news  com- 
mentator, "is  to  creep  up  behind  him  and  whisper,  'Injunction.'  "  9 

"Pait  of  this  chapter  in  an  abbieviated  form  was  presented  in  "The  Supieme  Court  in 
Transition,"  Journal  of  Politics,  I  (November.  1939),  349-370.  See  also  Charlcf  A, 
Beaid  and  Mary  R.  Beard,  America  in  Midpassage  (2  vois.,  1939).  I,  chapters  VI  and 
VIII. 

•T.  R.  B.,  New  Republic,  LXXVI   (August  50,  1933),  71. 


THE     SUPREME     COURT     IN     TRANSITION  923 

Enforcement  during  the  early  months  was  carried  on  largely  by 
propaganda.  Failure  to  obey  New-Deal  regulations  resulted  often- 
times in  public  sentiment  damaging  to  the  culprit's  business.  With- 
drawal of  the  blue  eagle,  the  stamp  of  conformity  with  the  President's 
re-employment  agreement  and  with  NRA  codes,  was  a  penalty  not 
lightly  to  be  incurred.  Scattered  judicial  decisions  ol  the  early  period 
suggest  that  the  courts  moved  along  with  the  prevailing  sentiments 
Two  decisions,  handed  down  early  in  1934,  indicated  that  the  Supreme 
Court,  in  recognition  of  what  Justice  Brandeis,  in  a  minoiity  opinion 
in  1932,  had  called  "an  emergency  more  serious  than  war,"7  was  at- 
tempting to  find  constitutional  bases  for  drastic  regulations  deemed 
necessary  to  meet  crisis  conditions.  In  a  case  dealing  with  what  was 
called  a  mortgage  moratorium,  the  Court  upheld  a  Minnesota  law 
severely  limiting  the  rights  of  creditors.*  In  a  New  York  milk  case  it 
apparently  abandoned  much  hitherto  rigid  doctrine  on  the  subject 
of  price-fixing."  Both  cases  were  decided  in  the  face  of  unrelenting 
opposition  from  Justices  Van  Devanter,  McReynolds,  Sutherland,  and 
Butler. 

The  mortgage-moratorium  case  dealt  with  an  emergency  statute 
enacted  in  Minnesota  in  1933,  to  postpone  foreclosure  of  mortgages  at 
a  time  when  foreclosures  were  being  made  or  threatened  on  such  a 
scale  as  to  disrupt  the  whole  social  and  economic  fabric  ol  the  state. 
The  act  permitted  courts  of  the  state  to  postpone  sales  and  extend 
the  period  in  which  mortgaged  property  might  be  redeemed,  a  reason- 
able income  or  rental  being  paid  in  the  meantime  to  the  holder.  It 
was  challenged  as  an  unconstitutional  impairment  of  the  obligation 
of  contracts.  Justice  Sutherland,  as  spokesman  for  the  minority,  found 
ample  precedents  to  justify  the  challenge.  A  majority  of  the  Court, 
however,  speaking  through  Chief  Justice  Hughes,  held  the  act  consti- 
tutional. The  Chief  Justice  did  not  go  so  far  as  to  contend  that  a 
state  might  at  all  times  interfere  in  this  manner  with  contract  rights. 
Nor  did  he  contend  that  an  emergency  created  new  governmental 
power.  "Emergency  does  not  increase  granted  powers  or  remove  01 
diminish  the  restrictions  imposed  upon  power  granted  or  reserved."  M 
But,  "while  emergency  does  not  create  power,  emergency  may  furnish 
the  occasion  for  the  exercise  of  power."  u  The  constitutional  provi 
sions  against  the  impairment  of  the  obligation  of  contracts  was  limited 

7  New  State  Ice  Co.  v.  Licbmann,  285  U.S.  262,  306  (1932). 
•Home  Building  and  Loan  Association  v.  Blaisdell,  290  U.S.  398   (1934). 
•Nebbia  v.  New  York,  291  US.  502   (1934).  l°290  U.S   425. 

"  Ibid.,  p.  426. 
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by  the  restriction  that  a  state  continued  to  possess  authority  to  safe* 
guard  the  vital  interests  of  its  people,  even  though  contracts  were 
affected.  The  Court  concluded  that  an  emergency  existed  in  Minne- 
sota which  furnished  a  proper  occasion  for  the  exercise  of  the  reserved 
power  of  the  state  to  protect  the  vital  interests  of  the  community.  It 
found  that  the  interference  with  contracts  authorized  under  the  Minne- 
sota statute  was  legitimate  under  the  circumstances.  In  so  doing,  the 
Court  seemed  by  implication  to  pave  the  way  for  the  removal  of  con- 
stitutional barriers  against  the  great  mass  of  governmental  regula- 
tions deemed  necessary  for  dealing  with  the  crisis. 

In  the  New  York  milk  case  the  Court,  speaking  through  Justice 
Roberts,  upheld  a  state  statute  creating  a  milk-control  board  with 
power  to  fix  minimum  and  maximum  retail  prices  to  be  charged  by 
stores  to  consumers  of  milk.  Justice  Roberts  admitted  that  the  milk 
industry  was  not  a  public  utility,  that  it  did  not  constitute  a  monop- 
oly, and  that  it  did  not  depend  upon  any  public  grant  or  franchise. 
Within  the  definition  of  the  four  dissenting  members  of  the  Court,  it 
was  not  a  "business  affected  with  a  public  interest."  The  Court,  in 
effect,  discarded  that  conception,  however,  as  a  measure  for  determin- 
ing whether  prices  might  legitimately  be  fixed  by  government.  It 
took  the  position  that  there  was  no  closed  category  of  businesses  actu- 
ally affected  with  a  public  interest  and  that,  where  the  public  interest 
required,  prices  as  well  as  other  aspects  of  a  business  were  subject  to 
regulation.  The  decision  represented  a  sharp  break  with  past  deci- 
sions in  this  field. 

All  in  all,  the  two  current  decisions  justified  optimism  on  the  part 
of  New-Dealers.  It  was  to  be  remembered,  however,  that  they  were 
arrived  at  by  votes  of  five  to  four,  the  narrowest  of  possible  margins, 
and  that  they  had  to  do  with  the  interpretation  of  state  laws  rather 
than  with  broad  federal  statutes,  resulting  in  the  creation  of  a  huge 
federal  bureaucracy.  Furthermore,  even  though  the  two  statutes  were 
upheld,  the  opinions  were  so  carefully  phrased  that  if  conditions 
changed  slightly,  or  if  other  statutes  to  be  brought  before  the  Court 
varied  slightly  from  those  already  passed  upon,  the  Court  could  easily 
shift  its  ground  without  reversing  the  decisions. 

While  economic  conditions  gradually  improved,  the  complete  re- 
covery hoped  for  was  not  achieved.  For  a  number  of  reasons,  public 
sentiment  in  favor  of  the  New-Deal  program  lost  its  unanimity.  It 
was  impossible  to  maintain  indefinitely  the  emotional  pitch  which 
made  possible  the  administration  of  the  program.  The  enforcement 
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of  varied  types  of  emergency  regulations  became  more  and  more  irk- 
tome,  both  to  businessmen  and  to  consumers.  The  unbalanced  fed- 
eral budget  and  the  growing  cost  of  the  New-Deal  program  caused 
uneasiness.  People  began  to  wonder  if  the  multifarious  and  often- 
times conflicting  activities  of  the  government  had  really  been  neces- 
sary for  the  achievement  of  such  recovery  as  had  been  brought  about 
or  for  such  further  improvement  as  seemed  in  prospect. 

With  the  growth  of  doubts  came  a  relaxation  of  the  sentiment 
which  made  enforcement  possible  without  resort  to  the  courts.  The 
administration,  which  had  hitherto  sought  to  avoid  litigation,  now 
began  a  search  for  good  cases  by  which  to  demonstrate  the  constitu- 
tionality of  New-Deal  measures  and  the  determination  of  the  govern- 
ment to  enforce  these  measures.  The  search  for  test  cases  disclosed  in 
the  records  of  the  government  the  effects  of  haste  in  drafting  legisla- 
tion, executive  orders,  and  codes,  and  in  working  out  procedures. 
Every  case  considered  as  a  possible  means  of  determining  the  validity 
of  the  essential  features  of  the  administration  program  involved  legal 
defects  or  embarrassing  points  which  threw  doubt  on  the  wisdom  of 
using  it.  One  of  the  serious  errors  discovered  was  in  the  code  of  fair 
competition  for  administration  of  the  petroleum  industry.  It  will  be 
recalled  that  the  National  Industrial  Recovery  Act  gave  the  President 
power  to  modify  the  code.  It  seems  that  a  change  was  ordered  to  be 
made  in  the  petroleum  code  and  that,  in  copying  the  document  so  as 
to  include  a  new  provision,  the  penalty  provision  of  the  code  was  in- 
advertently omitted,  thereby  leaving  the  code  without  any  legal  sanc- 
tion whatsoever.  The  Petroleum  Administration,  unaware  of  or 
ignoring  this  highly  important  technical  error,  proceeded  with  the 
enforcement  of  the  code  as  if  penalties  were  still  prescribed.  In  a  case 
against  one  J.  W.  Smith,  originally  intended  by  the  government  as  a 
test  case  for  the  National  Industrial  Recovery  Act,  it  was  discovered,  in 
the  language  of  counsel  in  a  later  case,  that  "Smith  was  arrested,  in- 
dicted, and  held  in  jail  for  several  days  and  then  had  to  put  up  bond 
for  violating  a  law  that  did  not  exist.12 

Government  counsel  discovered  the  error  and  the  case  was  dropped, 
tor  this  or  other  reasons.  Two  other  cases,13  of  which  one  involved,  not 
merely  the  petroleum  code,  but  other  provisions  of  the  National  In- 
dustrial Recovery  Act  dealing  with  regulation  of  the  petroleum  indus- 

"New  York  Herald  Tribune,  December  12,  1934. 

"Panama  Refining  Co.  v.  Ryan  and  Amazon  Petroleum  Corporation  v.  R>an,  293  U.S» 
388  (1935).    They  aie  commonly  known  as  the  hot -oil  cases. 
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try,  were  taken  to  the  Supreme  Court.  Counsel  for  the  private  parties 
involved  were  able  to  embarrass  government  counsel  in  a  discussion 
of  the  missing  provision  ot  the  petroleum  code;  and  members  of  the 
Court  insisted  on  being  told  how  codes  and  other  executive  orders 
were  made  available  for  the  use  of  the  government  and  of  the  public. 
It  was  disclosed  that  orders  having  the  force  of  law  were  being  issued 
at  a  rapid  rate  without  any  systematic  mode  of  making  them  available. 
It  was  oftentimes  next  to  impossible  for  private  parties,  and  even  gov- 
ernment officials,  to  discover  the  content  of  the  law  on  a  given  subject. 
From  the  bench  and  in  its  subsequent  opinion,  the  Court  criticized 
such  disreputable  procedure.  The  disclosures  and  the  criticism  had 
the  important  effect  of  bringing  success  to  the  movement  for  the  pub- 
lication of  a  magazine  to  be  called  the  Federal  Register,  in  which  the 
great  mass  of  orders  having  the  force  of  law  were  to  be  printed.  The 
establishment  of  the  Federal  Register  was  followed  by  the  codification 
of  the  mass  of  such  orders  as  existed  at  that  time. 

The  cases  involved  in  the  petroleum  litigation,  the  so-called  "hot- 
oil"  cases,  are  remembered,  however,  not  for  their  applicability  to  the 
petroleum  code,  but  for  the  decision  with  respect  to  a  provision  in  the 
National  Industrial  Recovery  Act  giving  certain  powers  to  the  Presi- 
dent. The  provision  authorized  the  President  to  prohibit  the  trans- 
portation in  interstate  and  foreign  commerce  of  peti oleum  produced 
;n  excess  of  the  amount  permitted  by  any  state  law  or  valid  regulation. 
It  did  not  attempt  to  guide  the  discretion  of  the  President.  He  might 
prohibit  shipment  or  not,  as  he  saw  fit.  The  President  issued  an  exec- 
utive order  prohibiting  the  interstate  or  foreign  shipment  of  "hot  oil." 
With  only  Justice  Cardozo  dissenting,  the  Court  held  that  the  con- 
ferring of  this  power  upon  the  President,  without  the  prescription  of 
a  policy  or  standard  to  guide  his  decision,  was  an  unconstitutional 
delegation  of  legislative  power.  Although  the  Court  had  often  paid 
lip-service  to  the  principle  that  legislative  power  could  not  be  dele- 
gated, it  had  never  before  held  a  federal  statute  unconstitutional  on 
that  ground.  Even  though  the  damage  done  by  this  particular  deci- 
sion was  easily  curable  by  new  legislation  —  which  was  speedily 
enacted  —  the  step  taken  by  the  Court  was  ominous. 

The  next  New-Deal  cases  to  be  decided  were  the  so-called  gold- 
clause  cases.  It  will  be  recalled  that  all  gold  and  gold  certificates  had 
been  ordered  turned  in  to  the  United  States  Treasury  and  that  a  joint 
resolution  of  Congress  declared  provisions  m  public  and  private  con- 
tracts for  payment  in  gold  contrary  to  public  policy  and  unenforceable 
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in  the  courts  of  the  United  States.  For  the  purpose  of  reviving  busi- 
ness, the  President  exercised  powers  given  by  Congress  to  reduce  the 
gold  content  of  the  dollar,  or,  in  other  words,  to  reduce  the  amount 
of  gold  by  which  the  value  of  the  dollar  was  to  be  measured.  Public 
and  private  contracts  then  outstanding  to  the  amount  of  several 
billions  of  dollars  were  affected.  Price-levels  were  not  greatly  changed. 
Persons  who  by  contract  were  entitled  to  payment  in  gold  could  pur- 
chase with  devalued  dollars  almost  as  much  in  commodities  as  they 
could  have  purchased  before  the  presidential  order  was  issued.  They 
suffered  little  or  no  loss  by  the  action  of  the  government,  except  fox 
the  fact  that  they,  like  other  people,  had  to  forego  the  right  to  gold. 
It  was  widely  contended,  however,  that  these  persons  had  property 
rights  in  gold-clause  contracts  which  could  not  be  destroyed  by  legis- 
lation. If  the  government  had  the  right  to  call  all  gold  into  the 
Treasury  and  to  refuse  to  pay  it  out  or  to  permit  private  individuals 
to  use  it  in  satisfaction  of  contracts,  it  was  contended  that  gold-clause 
contracts  made  before  the  dollar  was  devalued  could  be  satisfied  only 
by  the  payment  of  an  additional  amount  in  devalued  dollars  corre- 
sponding to  the  extent  of  the  devaluation.  For  example,  a  contract 
for  payment  of  a  dollar  in  gold  could  not  be  satisfied  by  a  paper  dollar 
representing  only  about  fifty-nine  cents  as  measured  by  the  amount  of 
gold  held  prior  to  devaluation. 

The  question  was  argued  in  terms  of  morals  as  well  as  of  law.  It 
was  regarded  as  a  particularly  heinous  offense  for  the  federal  govern- 
ment to  flout  its  obligations  in  this  manner.  On  the  other  hand,  it 
was  contended  that  the  obligation  to  adjust  the  monetary  system  in 
such  a  way  as  to  promote  the  welfare  of  all  the  people  constituted  a 
higher  obligation  than  that  to  carry  out  in  all  their  provisions  the 
contracts  for  the  payment  of  gold.  Public  contracts,  like  private  con- 
tracts, were  made  subject  to  the  limitation  that  the  performance  of 
their  provisions  must  not  be  injurious  to  the  public  welfare.  It  was 
recognized,  furthermore,  that  the  national  economy  had  been  ad- 
justed to  the  deflated  currency,  and  that  Supreme  Court  decisions  re- 
quiring the  fulfillment  of  gold-clause  contracts  with  payments  at  face 
value  plus  amounts  to  the  extent  of  the  devaluation  might  result  in 
financial  chaos.  This  practical  consideration  may  have  had  as  much 
to  do  with  the  decisions  of  the  Court  as  did  its  interpretation  either  of 
law  or  morality. 

After  keeping  the  cases  under  consideration  over  a  period  of  weeks, 
during  which  the  people  waited  tensely  for  a  decision,  the  Supreme 
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Court  announced  opinions  in  a  series  of  gold-clause  cases.  The  gov- 
ernment was  the  victor  by  the  narrowest  of  margins.  In  the  first  of 
the  cases  decided,"  Chief  Justice  Hughes,  speaking  for  a  majority  of 
the  Court,  pointed  out  that  the  use  of  gold  was  closely  related  to  the 
exercise  of  important  powers  which  the  Constitution  conferred  upon 
Congress.  Contracts  made  between  private  parties  could  not  restrain 
the  exercise  of  powers,  monetary  or  otherwise,  possessed  by  Congress. 

Contracts,  however  express,  cannot  fetter  the  constitutional  author- 
ity of  the  Congress.  Contracts  may  create  rights  of  property, 
but  when  contracts  deal  with  a  subject  matter  which  lies  within  the 
control  of  the  Congress,  they  have  a  congenital  infirmity.  Parties 
cannot  remove  their  transactions  from  the  reach  of  dominant  consti- 
tutional power  by  making  contracts  about  them." 

The  Court  held  that,  in  exercising  its  control  over  gold,  Congress 
had  acted  within  its  powers  and  that  private  contracts  could  not  be 
enforced  in  so  far  as  they  were  inconsistent  with  that  policy. 

The  Supreme  Court  also  found  that  the  holder  of  gold  certificates 
who  was  required  to  surrender  them  to  the  government  for  their 
dollar  value  in  spite  of  the  allegedly  high  market  value  of  gold  was 
not  entitled  to  further  reimbursement  from  the  government,  since  the 
certificates  were  only  for  gold  dollars,  and  not  for  gold  bullion." 
Finally,  it  held  unconstitutional  the  repudiation  of  gold-clause  con- 
tracts in  United  States  bonds  —  giving  Chief  Justice  Hughes  an  oppor- 
tunity to  scold  the  administration  for  the  immorality  of  its  conduct  — 
but  five  justices  agreed  that  the  person  bringing  the  suit  had  lost 
nothing  by  the  devaluation  process,  and  was  therefore  not  entitled 
to  sue." 

The  outcome  was  that  the  government  won  technical,  though  mar- 
ginal, victories  in  all  cases.  Justice  Stone  wrote  a  concurring  opinion 
in  one  case,  and  four  justices  joined  in  an  indignant  dissenting 
opinion  written  by  Justice  McReynolds  to  apply  to  all  cases.  In  deliv- 
ering his  opinion  in  the  courtroom  he  added  extemporaneously  the 
ominous  statement,  "As  for  the  Constitution,  it  does  not  seem  too 
much  to  say  that  it  is  gone."  M 

The  reaction  of  administration  leaders  to  the  gold-clause  decisions 

M  Norman  v.  Baltimore  and  Ohio  Railroad  Co.,  294  U.S.  240  (1935). 
»lbid.,  pp.  307-308.  "Nortz  v.  United  States,  294  U.S.  317  (1935). 

1T  Perry  v.  United  States,  294  U.S.  330   (1935) 

*  Sec  the  New  York  Herald  Tribune,  February  19,  1935.  and  other  morning  newspaper! 
of  that  day. 
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was  a  mixture  ol  relief  and  indignation.  Although  not  quite  believ- 
ing that  the  Supreme  Court  would  take  the  risk  of  creating  the  eco- 
nomic chaos  that  might  result  from  adverse  decisions,  they  had  been 
anxiously  searching  for  methods  of  softening  the  blow  if  it  came.  To 
protect  the  government  against  suits  on  its  own  gold-clause  contracts 
they  had  been  planning  legislation  to  withdraw  the  jurisdiction  of 
federal  courts  to  entertain  such  suits.  Even  if  they  had  succeeded  in 
this  field,  however,  the  effect  as  to  private  contracts  would  have  been 
disastrous.  The  five-to-four  vote  of  the  Court  was  too  close  for  com- 
fort; and  they  resented  what  they  regarded  as  a  moral  lecture  on  the 
part  of  Chief  Justice  Hughes  with  reference  to  the  repudiation  of 
government  contracts.  It  stood  to  reason  that  if  sonic  of  the  justices 
had  been  virtually  coerced  into  supporting  the  government  against 
their  convictions,  because  of  the  disastrous  effects  which  would  have 
resulted  from  decisions  of  a  different  kind,  their  indignation  at  New- 
Deal  methods  would  carry  over  to  the  decision  of  other  cases  where 
the  results  of  adverse  action  would  be  less  dangerous.  Even  though 
they  had  won  a  technical  victory  in  the  gold-clause  suits  against  the 
government,  administration  leaders  deemed  it  expedient  to  bring 
about  the  enactment  of  legislation  to  cut  off  additional  suits  of  the 
kind  in  the  near  future."  In  the  meantime,  they  turned  to  the  de- 
fense of  the  program  at  points  of  greater  vulnerability. 

JUDICIAL  DISASTERS  FOR  THE  NEW  DEAL 

Since  late  in  1933  a  case,  known  as  United  States  v.  Belcher,*  had 
been  pending  in  the  courts  and  had  been  considered  by  government 
officials  from  time  to  time  as  satisfactory  for  use  as  a  test  case  on  code 
administration  under  the  National  Industrial  Recovery  Act.  In  re- 
sponse to  criticism  of  the  administration  for  failure  to  bring  about  the 
settlement  of  the  question  before  the  Supreme  Court,  the  public  at 
large  and  lower  federal  courts  throughout  the  country  were  assured 
that  this  case,  which  involved  administration  of  the  lumber  code, 
would  bring  about  a  definitive  judicial  test  of  the  recovery  statute. 
After  the  adverse  decision  of  the  Supreme  Court  in  the  oil  cases,  how- 
ever, the  Belcher  case  seemed  exceedingly  vulnerable.  The  govern- 
ment victory  in  the  gold-clause  cases  was  not  of  such  a  nature  as  to 
build  confidence.  On  April  1,  1935,  on  the  request  of  Solicitor  Gen- 

W49  Stat.  938.  For  additional  gold-clause  cases  see  Holyoke  Water  Power  Co.  v.  Amer- 
ican Writing  Paper  Co.,  500  U.S.  324  (1937),  and  Smyth  v.  United  States,  302  U.S.  329 
(1937). 

•See  294  U.S    736. 
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eral  Stanley  Reed,  the  Supreme  Court  dismissed  the  appeal.  As  a 
result,  the  administration  was  criticized  for  bad  faith  and  was  accused 
of  admitting  taciily  that  it  doubted  the  validity  of  legislation  it  was 
seeking  to  enforce. 

In  the  meantime,  without  much  publicity  and  evidently  without 
the  knowledge  of  many  government  officials  interested  in  demonstrat- 
ing the  constitutionality  of  the  National  Industrial  Recovery  Act, 
government  counsel  had  won,  in  lower  federal  courts  in  New  York 
City,  a  criminal  case  that  had  arisen  in  connection  with  the  admin- 
istration of  the  poultry  code.  Had  the  government  lost  the  case  in  the 
circuit  court  of  appeals,  there  would  have  been  no  question  of  an 
appeal  to  the  Supreme  Court  and  of  the  use  of  this  case  as  a  test  case 
for  the  recovery  statute  before  the  Supreme  Court.  When  the  de- 
feated defendant  petitioned  for  a  Supreme  Court  review,  however, 
the  Department  of  Justice  could  do  little  more  than  make  the  best  ot 
the  situation,  even  though,  from  a  number  of  angles,  the  case  was  a 
bad  one  in  which  to  present  code  administration  in  its  best  light.*1 

The  so-called  live-poultry  code  applied  only  to  an  area  in  and 
around  New  York  City  in  the  states  of  New  York,  Connecticut,  and 
New  Jersey.  It  regulated  hours,  wages,  and  working  conditions  and 
various  trade  practices  in  the  handling  and  slaughtering  of  poultry. 
Although  most  of  the  poultry  sold  in  New  York  City  came  from  states 
other  than  New  York,  the  matters  regulated  seemed,  on  their  face,  to 
be  largely  local  in  character.  The  marketing  of  diseased  and  unin- 
spected poultry  was  lorbidden.  Buyers  were  also  foi  bidden  to  make 
selections  among  fowls  in  particular  coops  instead  of  taking  them  as 
they  came.  The  purpose  of  the  latter  provision  was  to  prevent  the 
practice  whereby  first-comers  selected  the  best  poultry  at  the  market 
price,  whereafter  price-cutting,  which  was  of  course  injurious  to  the 
industry  and  therefore  contrary  to  the  purposes  of  the  National  In- 
dustrial Recovery  Act,  was  necessary  to  dispose  of  the  remaining,  less 
desirable  stock.  The  administration  of  these  provisions,  however,  on 
which  the  constitutionality  of  the  code  structure  of  the  National  In- 
dustrial Recovery  Act  was  to  depend,  was  discussed  in  the  courtroom 
in  high  levity.  In  response  to  a  question  from  the  bench,  counsel  for 
the  poultry  firm  involved  explained  that  "straight  killing,"  which  was 
required  by  the  code,  meant,  "You  have  got  to  put  your  hand  in  the 

81  In  the  process  of  making  the  best  of  the  situation,  the  Department  of  Justice  like- 
wise filed  in  the  Supieme  Court  a  petition  for  a  vviit  of  certiorari  as  to  certain  aspects 
of  the  case  in  which  the  government  had  not  been  the  victor  in  the  court  below. 
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coop  and  take  out  whichever  chicken  comes  to  you."    Thereafter  the 
following  colloquy  took  place: 

"And  it  was  for  that  your  client  was  convicted?"  asked  Mr.  Justice 
McRcynolds. 

"Yes,  and  fined  and  given  a  jail  sentence,"  Mr.  Heller  replied. 

"But  if  a  customer  wants  half  a  coop  of  chickens,  he  has  to  take  it 
just  like  it  is,"  he  further  explained. 

"What  if  the  chickens  are  all  at  one  end?"  inquired  Mr.  Justice 
Sutherland.  Counsel's  answer  to  that  question  was  lost  in  the  laugh- 
ter from  the  bench  and  the  bar  which  ensued. 

As  to  the  charge  of  selling  diseased  poultry,  Mr.  Heller  explained 
that  it  was  based  upon  the  sale  of  one  chicken  which  had  passed 
federal  inspection,  but  which,  upon  an  autopsy,  was  found  to  be 
"eggbound."  2a 

Amid  the  unfavorable  atmosphere  indicated,  a  government  counsel 
had  the  task  of  persuading  the  Court  that  authorizing  the  President 
to  make  or  sanction  the  rules  enforced  in  the  poultry  industry  did  not 
represent  an  unconstitutional  delegation  of  legislative  power,  that  the 
rules  constituted  legitimate  regulations  of  interstate  commerce,  and 
that  they  did  not  take  liberty  or  property  without  due  process  of  law. 
The  case,  known  as  the  Schechter  case,*"  or,  more  informally,  as  the 
"sick-chicken"  case,  was  decided  on  May  27,  1935.  Speaking  for  a 
unanimous  Court,  Chief  Justice  Hughes  held  that  Section  3  of  the 
recovery  statute,  which  authorized  the  government  of  industry  through 
codes  of  fair  competition,  was  unconstitutional  because  of  the  sweep- 
ing delegation  ot  legislative  power.  He  summarized  his  conclusion 
is  follows: 

It  supplies  no  standards  for  any  trade,  industry,  or  activity.  It 
does  not  undertake  to  prescribe  rules  of  conduct  to  be  applied  to  par- 
ticular states  of  fact  determined  by  appropriate  administrative  pro- 
cedure. Instead  of  prescribing  rules  of  conduct,  it  authorizes  the 
making  of  codes  to  prescribe  them.  For  that  legislative  undertaking, 
Section  3  sets  up  no  standards,  aside  from  the  statement  of  the  general 
aims  of  rehabilitation,  correction,  and  expansion  described  in  Section 
1.  In  view  of  the  scope  of  that  broad  declaration  and  of  the  nature 
of  the  few  restrictions  that  are  imposed,  the  discretion  of  the  Presi- 
dent in  approving  or  prescribing  codes,  and  thus  enacting  laws  for  the 
government  of  trade  and  industry  throughout  the  country,  is  virtually 
unfettered.  We  think  that  the  code-making  authority  thus  conferred 
is  an  unconstitutional  delegation  of  legislative  power.*4 

*  United  States  Law  Week,  May  7,  1935. 

"  A.  L.  A.  Schechter  Corporation  v.  United  States,  295  U.S.  495  (1935). 
id..  pp.  541-542. 
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Justice  Cardozo,  the  only  justice  who  had  dissented  in  the  hot-oil 
case  in  which  the  Supreme  Court  first  exercised  its  veto  on  the  ground 
of  the  unconstitutional  delegation  of  legislative  power,  concurred 
vigorously  in  the  Schechter  case.  He  said: 

The  delegated  power  of  legislation  which  has  found  expression  in 
this  code  is  not  canalized  within  banks  that  keep  it  from  overflowing. 
It  is  unconfined  and  vagrant.  .  .  .  Here  ...  is  an  attempted  delegation 
not  confined  to  any  single  act  nor  to  any  class  or  group  of  acts  identi- 
fied or  described  by  reference  to  a  standard.  Here  in  effect  is  a  roving 
commission  to  inquire  into  evils  and  upon  discovery  correct  them.* 

Government  by  means  of  codes  of  fair  competition  was  very  differ- 
ent, he  declared,  from  action  against  unfair  methods  of  competition, 
such  as  that  taken  by  the  Federal  Trade  Commission.  Delegation  of 
the  power  to  discover  and  denounce  unfair  practices  was  obviously 
necessary  in  view  of  the  number  and  diversity  of  the  industries  of  the 
country.  Government  by  codes  of  fair  competition  went  much 
farther: 

It  is  to  include  whatever  ordinances  may  be  desirable  or  helpful  for 
the  well-being  or  prosperity  of  the  industry  affected.  In  that  view,  the 
function  of  its  adoption  is  not  merely  negative,  but  positive;  the  plan- 
ning of  improvements  as  well  as  the  extirpation  of  abuses.  What  is 
fair,  as  thus  conceived,  is  not  something  to  be  contrasted  with  what  is 
unfair  or  fraudulent  or  tricky.  The  extension  becomes  as  wide  as  the 
field  of  industrial  regulation.  If  that  conception  shall  prevail,  any- 
thing that  Congress  may  do  within  the  limits  of  the  commerce  clause 
for  the  betterment  of  business  may  be  done  by  the  President  upon  the 
recommendation  of  a  trade  association  by  calling  it  a  code.  This  is 
delegation  running  riot.  No  such  plenitude  of  power  is  susceptible 
of  transfer.  The  statute,  however,  aims  at  nothing  less,  as  one  can 
learn  both  from  its  terms  and  from  the  administrative  practice  under 
it.98 

The  Court  also  held  unanimously  that  the  practices  involved  in 
this  case  were  in  intrastate  commerce  and  could  not  be  regulated 
under  the  commerce  clause.  Government  counsel  had  contended  that 
the  abuses  to  be  prevented  had  such  an  injurious  effect  upon  inter- 
state commerce  as  to  justify  federal  regulation.  Drawing  a  distinction 
between  direct  and  indirect  effects  upon  interstate  commerce,  the 
Court  rejected  the  contention. 

The  devastating  result  of  the  decision  was  that  the  statutory  base, 

p.  551.  mlbid.,  pp.  552-553. 
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not  merely  for  the  poultry  code,  but  for  all  codes  formed  under  the 
National  Industrial  Recovery  Act,  was  destroyed.  Furthermore,  the 
interstate-commerce  aspect  of  the  decision  stood  in  the  way  of  enforce- 
ment of  important  provisions  in  this  and  other  codes,  even  if  the  codes 
should  be  submitted  directly  to  Congress  and  enacted  by  it.  The 
complete  collapse  of  recovery  machinery  for  the  control  of  industry 
was  decreed.  The  President  told  a  press  conference  that  the  implica- 
tions of  this  decision  were  probably  more  important  than  any  decision 
since  the  Drcd  Scott  case.87  From  reading  the  decision  he  thought 
that  the  delegation  of  power  was  not  an  unsurmountable  object,  and 
that  an  act  could  be  written  giving  definite  directions  to  administra- 
tive or  quasi-judicial  bodies  which  would  be  acceptable.  He  regarded 
as  more  serious  the  narrow  interpretation  of  the  commerce  clause. 
Although  the  country  had  been  in  "the  horse-and-buggy  age"  when 
the  commerce  clause  was  written,  the  tendency  in  recent  years  had 
been  to  view  the  clause  in  the  light  of  present-day  civilization.  He  in- 
timated that  the  Schechter  decision  represented  a  return  to  the  horse 
and-buggy  age." 

Two  other  important  cases  were  decided  against  the  administration 
on  the  day  on  which  the  Schechter  case  was  decided.  In  one  of  them 
the  Supreme  Court  held  a  federal  farm-bankruptcy  statute  unconsti- 
tutional as  taking  the  property  of  creditors  without  due  process  ol 
law.2"  In  the  other  case,  discussed  in  an  earlier  chapter,30  the  Court 
held  that  the  President  had  no  power  to  remove  a  member  of  the 
Federal  Trade  Commission  other  than  as  prescribed  in  the  Federal 
Trade  Commission  Act. 

Three  weeks  earlier,  while  these  cases  were  awaiting  decision, 
Justice  Roberts  had  joined  the  four  traditional  conservatives  to  make 
the  majority  of  the  Court  which  wrecked  a  comprehensive  retirement 
scheme  for  railroad  workers.81  The  federal  statute  involved  was  per- 
haps not  an  integral  part  of  the  New-Deal  program,  but  it  was  closely 
related  to  it.  It  was  intended  to  provide  economic  security  in  old  age 
for  one  class  of  workers,  and  it  might  have  reduced  the  excess  of 
workers  seeking  employment  on  railroads  by  providing  a  mode  of  sub- 
sistence for  those  beyond  a  certain  age  who  had  rendered  service  in 
earlier  years.  The  Court  not  only  found  defects  in  this  particular 

17  Public  Papers  and  Addresses  of  Franklin  D.  Roosevelt,  IV,  205. 

«/&tU,  p.  209. 

"Louisville  Joint  Stock  Land  Bank  v.  Radford,  295  U.S.  555   (1935). 

10  Humphrey's  Executor  v.  United  States,  295  U.S.  602  (1935).    See  chapter  80. 

*  Railroad  Retirement  Board  v.  Alton  Railroad  Co.,  295  U.S.  530  (1935). 
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law,  however,  but  decided  the  case  in  such  a  way  as  apparently  to  in- 
validate any  similar  scheme  sponsored  by  the  federal  government." 
On  the  whole,  in  spite  of  victories  for  the  administration  in  the  gold- 
clause  cases,  the  1934-1935  term  of  the  Supreme  Court  made  the  pros- 
pect for  drastic  social  legislation  of  any  kind  seem  dismal  indeed. 

THE  1935-1936  TERM 

The  New  Deal  continued  to  suffer  at  the  hands  of  the  Supreme 
Court  at  the  term  beginning  in  October,  1935.  In  United  States  v. 
Butler,  the  processing-tax  provisions  of  the  Agricultural  Adjustment 
Act,  on  which  a  major  portion  of  the  farm  program  was  based,  were 
held  unconstitutional  by  a  vote  of  six  to  three."  Justice  Roberts  spoke 
for  the  Court  in  a  complicated  and  mystifying  opinion.  He  admitted 
that  Congress  had  the  power  to  tax  in  order  to  provide  for  the  general 
welfare  and  to  appropi  iate  the  money  raised  for  that  purpose.  He 
did  not  deny  the  obvious  fact  that  huge  sums  in  revenue  were  raised 
by  the  processing  tax.  He  did  not  deny  that  the  taxing  device  might 
be  used  for  regulatory  purposes,  if  the  purposes  themselves  were 
within  the  power  of  the  federal  government.  A  tax,  however,  he  said, 
"in  the  general  understanding  of  the  term,  and  as  used  in  the  Consti- 
tution, signifies  an  exaction  for  the  support  of  the  government.  The 
word  has  never  been  thought  to  connote  the  expropriation  of  money 
(torn  one  group  for  the  benefit  of  another/'  u  The  tax  here  provided 
(or  was  not  a  means  of  raising  revenue  for  support  of  the  government, 
but  was  part  of  a  plan  to  regulate  and  control  agricultural  produc- 
tion, "a  matter  beyond  the  powers  delegated  to  the  federal  govern- 
ment." *  He  rejected  the  contention  that  the  plan  was  not  compul- 
sory. The  fanner,  of  course,  might  refuse  to  comply,  but  the  price 
of  such  refusal  was  the  loss  of  benefits.  "The  amount  offered  is  in- 
tended to  be  sufficient  to  exert  pressure  on  him  to  agree  to  the  pro- 
posed regulation.  The  power  to  confer  or  withhold  unlimited  bene- 
fits is  the  power  to  coerce  or  destroy."  " 

In  a  dissenting  opinion  concurred  in  by  Justices  Brandeis  and  Car- 
dozo,  Justice  Stone  by  implication  accused  his  colleague  of  resorting 
to  "a  tortured  construction  of  the  Constitution,"  and  remarked, 
"Courts  are  not  the  only  agency  of  government  that  must  be  assumed 
to  have  capacity  to  govern."  OT  His  words  had  influence,  however,  only 

"A  revised  scheme  woiked  out  with  the  appioval  of  railroad  companies  was  never 
theless  put  into  operation.  Sec  50  Stat.  307. 

"297  U.S.  1   (1936).  "Ibid.,  p.  61.  mlbid.,  p.  68. 

*lbid.,  pp.  70-71.  mlbid.t  p.  87. 
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in  connection  with  the  later  attack  upon  the  rigid  conservatism  of  the 
Supreme  Court.  Control  of  agricultural  production  by  the  process 
ing-tax  device  was  invalidated  for  the  time  being,  and  it  was  clear  that 
more  obviously  compulsory  measures  for  limiting  the  production  of 
cotton,  tobacco,  and  potatoes  were  likewise  unconstitutional.  The 
statutes  in  question  were  accordingly  repealed. 

Another  important  decision  turned  on  the  constitutionality  of  the 
Bituminous  Coal  Conservation  Act  of  1935,  a  statute  providing  for 
the  control  of  working  conditions  in  the  mining  industry  and  for  the 
fixing  of  prices  for  the  sale  of  coal.  Congress  had  been  slow  in  pass- 
ing the  measure,  justifying  hesitancy  on  the  ground  that  the  constitu- 
tionality of  such  regulations  was  in  doubt.  The  President  sent  to  the 
subcommittee  in  charge  of  the  bill  a  statement  justifying  the  legisla- 
tion. He  closed  with  the  following  significant  paragraph: 

Manifestly,  no  one  is  in  a  position  to  give  assurance  that  the  pro- 
posed act  will  withstand  constitutional  tests,  for  the  simple  fact  that 
you  can  get  not  ten  but  one  thousand  different  legal  opinions  on  the 
subject.  But  the  situation  is  so  urgent  and  the  benefits  of  the  legisla- 
tion so  evident  that  all  doubts  should  be  resolved  in  favor  of  the  bill, 
leaving  to  the  courts,  in  an  orderly  fashion,  the  ultimate  question  of 
constitutionality.  A  decision  by  the  Supreme  Court  relative  to  this 
measure  would  be  helpful  as  indicating  with  increasing  clarity  the  con- 
stitutional limits  within  which  this  government  must  operate.  The 
proposed  bill  has  been  carefully  drafted  by  employers  and  employees 
working  co-operatively.  An  opportunity  should  be  given  to  the  in- 
dustry to  attempt  to  work  out  some  of  its  major  problems.  I  hope 
your  committee  will  not  permit  doubts  as  to  constitutionality,  how 
ever  reasonable,  to  block  the  suggested  legislation.*8 

Opponents  of  the  bill  denounced  the  request  of  the  President  for 
enactment  of  the  legislation  in  spite  of  doubts  as  to  constitutionality, 
"however  reasonable."  They  denounced  the  cavalier  attitude  of  a 
President  who  would  advocate  legislation  without  reference  to  con- 
stitutional difficulties,  leaving  their  solution  to  the  Supreme  Court. 
They  quoted  with  approval  from  a  veto  message  in  which  President 
Taft  had  taken  an  entirely  different  attitude.  Said  Taft: 

The  oath  that  the  Chief  Executive  takes,  and  which  each  member 
of  Congress  takes,  does  not  bind  him  any  less  sacredly  to  observe  the 
Constitution  than  the  oaths  which  justices  of  the  Supreme  Court  take. 
It  is  questionable  whether  the  doubtful  constitutionality  of  a  bill 
ought  not  to  furnish  a  greater  reason  for  voting  against  the  bill,  or 
vetoing  it,  than  for  the  Court  to  hold  it  invalid." 

*79  Congressional  Record   13449.  "  Ibid.,  pp.  13435,  13449. 
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The  Roosevelt  statement,  however,  was  written  in  the  knowledge 
that  constitutional  arguments  were  being  used  against  the  bill  when 
the  real  reasons  for  opposition  had  little  or  nothing  to  do  with  the 
Constitution.  Furthermore,  it  seemed  to  the  administration  that  the 
Supreme  Court,  under  the  cover  of  interpreting  the  Constitution,  was 
making  itself  the  arbiter  of  governmental  policy  in  rivalry  with  the 
elected  representatives  of  the  people.  Rather  than  to  yield  passively 
to  judicial  opposition  to  New-Deal  policies,  officials  deemed  it  better 
strategy  to  require  the  Court  to  show  its  hand  in  as  many  cases  as 
possible,  thereby  demonstrating  to  the  people  that  the  Court,  and  not 
the  administration,  was  responsible  for  the  ineffectiveness  of  the  pro- 
gram. The  act  was  passed,  and  the  Court  responded  by  its  decision 
in  Carter  v.  Carter  Coal  Company.40 

Dividing  on  different  points  by  votes  of  six  to  three  and  five  to 
four,  it  held  the  act  unconstitutional.  The  majority  opinion,  written 
by  Justice  Sutherland,  reflected  throughout  a  narrow  conception  of 
the  powers  of  the  federal  government.  He  argued: 

The  proposition,  often  advanced  and  as  often  discredited,  that  the 
power  of  the  federal  government  inherently  extends  to  purposes 
affecting  the  nation  as  a  whole  with  which  the  states  severally  cannor 
deal  or  cannot  adequately  deal,  and  the  related  notion  that  Congress, 
entirely  apart  from  those  powers  delegated  by  the  Constitution,  may 
enact  laws  to  promote  the  general  welfare,  have  never  been  accepted, 
but  always  definitely  rejected,  by  this  Court.41 

Federal  authority  under  the  statute  was  supported  by  means  of  a 
taxing  device.  An  excise  tax  was  levied  in  such  a  way  as  to  operate 
as  a  penalty  upon  those  producers  of  coal  who  failed  to  comply  with 
the  provisions  of  the  act.  The  constitutional  basis  for  the  regulatory 
provisions  of  the  statute,  however,  had  to  be  found,  not  in  the  taxing 
power,  but  in  the  commerce  power.  Justice  Sutherland  analyzed  the 
word  "commerce"  to  show  that  it  was  the  equivalent  of  the  phrase 
"intercourse  for  the  purposes  of  trade."  Plainly,  he  said,  the  incidents 
leading  up  to  and  culminating  in  the  mining  of  coal  did  not  constitute 
such  intei  course.  The  employment  of  workers  in  mining  was  not 
interstate  commerce.  It  might  have  an  effect  upon  such  commerce, 
but  the  effect  was  indirect,  however  great  its  magnitude,  and  was 
therefore  not  subject  to  federal  control.  The  conclusion  that  work- 
ing conditions  were  obviously  local  conditions  over  which  the  federal 
government  had  no  legislative  control  implied  so  drastic  a  curtail- 

298  U.S.  238    (1956).  "Ibid.,  p.  291. 
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ment  of  the  commerce  power  as  to  threaten  the  enforcement  of  other 
important  measures  by  which  the  administration  sought  to  restore 
order  in  the  field  of  industrial  relations  and  improve  the  conditions 
of  labor. 

Justice  Sutherland  found  also  that  legislative  power  was  unconsti- 
tutionally delegated  in  the  provisions  of  the  statute  whereby  maxi- 
mum hours  of  labor  were  to  be  determined  by  certain  percentages  of 
the  producers  in  the  industry.  He  found  that  provisions  as  to  hours 
and  wages  did  not  accord  with  the  requirement  of  due  process  of  law. 
Having  held  that  the  labor  provisions  were  defective,  he  reached  the 
further  conclusion  that  the  price-fixing  provisions  in  the  statute  could 
not  stand  alone  and  that  the  entire  act  must  be  held  unconstitutional 
and  void.  Justice  Cardozo  wrote  a  vigorous  dissenting  opinion,  con- 
curred in  by  Justices  Brandeis  and  Stone,  which  served  further  to  por- 
tray the  majority  of  the  Court  as  an  agency  setting  out  deliberately  to 
use  constitutional  interpretation  as  an  instrument  to  curb  distasteful 
governmental  policies. 

Other  federal  statutes  suffcied  a  similar  fate.  By  a  vote  of  five  to 
four,  with  Justice  McReynolds  as  spokesman  for  the  majority,  the 
Court  invalidated  the  Municipal  Bankruptcy  Act  of  1934."  In  an  im- 
portant case  involving  administrative  procedure  in  connection  with 
the  fixing  of  stockyard  rates  by  the  Secretary  of  Agriculture,  Chief 
Justice  Hughes,  for  a  majority  of  the  Court,  reasserted  the  power  of 
the  judiciary  to  inquire  into  facts  already  determined  by  the  admin- 
istrator when  constitutional  questions  turned  upon  them.  When  the 
constitutionality  of  a  regulation  depended  upon  such  matters  as  net 
income  and  valuation,  even  though  these  matters  were  essentially 
factual,  the  Court  held  that  they  were  subject  to  re-examination.41 
The  effect  of  the  decision  was  to  broaden  the  judicial  authority  over 
fact-finding  previously  asserted  in  Crowell  v.  Benson  in  connection 
with  so-called  jurisdictional  facts.  In  another  case  the  Court  limited 
the  power  thought  to  have  been  given  to  the  Securities  and  Exchange 
Commission.44 

A  decision  having  to  do  with  the  establishment  of  minimum  wages 
for  women,  although  it  concerned  a  state  statute,  was  regarded  also  as 
a  New-Deal  defeat.  In  the  Adkins  case,  decided  in  1923,  the  Supreme 

uAshton  v.  Cameron  County  Water  Improvement  District  No.  One,  298  U.S.  513 
(1936). 

"St.  Joseph  Stockyards  Co.  v.  United  States,  298  U.S.  38  (1936).  Justice  Robeitt  con 
curred  in  the  result.  Justices  Brandeis,  Stone,  and  Cardozo  dissented. 

"Janes  v.  Securities  and  Exchange  Commission,  298  U.S.  1    (1930). 
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Court  had  held  that  Congress  had  no  power  to  prescribe  minimum 
wages  for  women  in  the  District  of  Columbia.4*  By  a  vote  of  five  to 
four,  with  Justice  Roberts  joining  the  conservatives  and  Justice  But- 
ler speaking  for  the  majority,  the  Court  held  that  the  decision  as  to  a 
New  York  law  must  follow  the  earlier  decision.4*  The  reasoning 
stood  in  the  way  of  new  federal  legislation  that  might  attempt  to 
eliminate  the  evil  of  substandard  wages. 

The  administration  achieved  only  one  important  victory  at  the 
term  of  the  Coiut  under  discussion.  With  only  Justice  McReynolcls 
dissenting,  the  Court  upheld  the  constitutional  power  of  the  federal 
government  to  dispose  of  electric  power  generated  at  Wilson  Dam  in 
the  Tennessee  Valley.*7  Chief  Justice  Hughes  ernphasi/ed  the  relation 
to  the  war  power  and  to  the  power  of  Congress  to  improve  the  naviga- 
bility of  streams  as  an  incident  to  the  regulation  of  commerce.  He 
emphasized  also  the  power  of  the  federal  government  "to  dispose  of 
and  make  all  needful  rules  and  regulations  respecting  the  territory  or 
other  property  belonging  to  the  United  States/'  *" 

In  a  sense,  the  TVA  decision,  nominally  the  one  bright  spot  in  the 
Supreme  Court  record  tor  the  term,  constituted  an  embarrassment  for 
the  administration.  It  indicated  that  the  Court  had  not  set  out 
maliciously  to  batter  every  major  feature  of  the  New-Deal  program, 
and  that,  if  New-Deal  legislation  could  be  brought  within  the  tradi- 
tional lines  of  constitutional  interpretation,  it  might  be  upheld  by  the 
Court.  In  spite  of  the  conviction  of  many  administration  leaders  that 
the  Court  had  set  out  deliberately  to  sabotage  their  program,  the  line- 
up of  decisions  conveyed  the  suggestion  that  it  was  the  program  and 
not  the  Court  that  was  wrong.  Presumably  no  administration  leaders 
accepted  this  interpretation,  but  a  number  of  them  realized  the  per- 
suasiveness of  the  argument  as  far  as  the  general  public  was  concerned 

THE  ATTEMPT  AT  JUDICIAL  REFORM 

In  any  event,  the  prospects  remained  gloomy  for  the  portions  of  the 
New-Deal  program  not  yet  passed  upon.  These  included  such  major 
statutes  as  the  National  Labor  Relations  Act,  the  Social  Security  Act, 
and  the  Public  Utility  Holding  Company  Act.  Furthermore,  the  re- 
placement of  some  of  the  statutes  invalidated  was  being  planned,  along 
with  the  enactment  of  new  measures  of  social  significance.  It  ar> 

48  See  chapter  32. 

*•  Morehead  v.  New  York  ex  rel.  Tipaldo,  298  U.S.  587   (1936). 
"Ashwander  v.  Tennessee  Valley  Authority,  297  U.S.  288   (1936). 
*  Constitution,  Article  IV,  Section  3. 
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pcared  that  something  would  have  to  be  done  about  the  Supreme 
Court  if  such  enactments  were  to  constitute  anything  more  than  futile 
gestures. 

A  device  much  discussed,  and  actually  employed  to  a  limited  extent, 
was  to  withdraw  the  jurisdiction  of  federal  courts  to  entertain  suits  of 
a  kind  likely  to  embarrass  the  government.  Since  the  government 
could  not  be  sued  without  its  own  consent,  it  was  an  easy  matter  to 
secure  the  enactment  of  legislation  cutting  off  suits  against  the  govern- 
ment by  persons  contending  that  they  had  been  injured  by  the  devalu- 
ation of  the  currency.  The  device  was  used  again  in  connection  with 
suits  against  the  government  to  recover  taxes  unconstitutionally  col- 
lected under  the  Agricultural  Adjustment  Act  of  1933.  Such  suits 
were  to  be  entertained  by  the  courts  only  if  the  persons  bringing  them 
could  prove,  not  only  that  they  had  paid  the  taxes,  but  that  they  had 
not  either  passed  them  back  to  farmers  in  the  form  of  lower  prices 
paid  for  raw  materials  or  forward  to  consumers  in  the  form  of  higher 
prices.** 

Further  limitations  of  jurisdiction  were  under  constant  discussion 
as  a  means  of  preventing  judicial  interference  with  the  New-Deal  pro- 
gram, but  it  was  practically  impossible  to  withdraw  all  constitutional 
questions  from  judicial  determination.  As  to  the  original  jurisdic  tion 
of  the  Supreme  Court,  indeed,  it  was  derived,  not  from  Congress,  but 
from  the  Constitution  itself.  Even  if,  as  was  not  generally  believed, 
the  appellate  jurisdiction  of  the  Supreme  Court  could  be  cut  off  in 
cases  involving  constitutional  questions,  those  questions  must  inev- 
itably be  raised  in  the  lower  federal  courts.  Many  of  those  courts 
showed  a  disapproval  of  the  New-Deal  program  no  less  ardent  than 
that  of  the  Supreme  Court.  Furthermore,  the  disparity  of  decisions 
on  constitutional  questions,  if  not  subject  to  the  unifying  influence  of 
the  Supreme  Court,  would  result  in  chaos  throughout  the  several 
judicial  districts. 

Constitutional  amendments  to  clear  the  way  for  New-Deal  measures 
were  also  considered.  The  amending  device  was  opposed  because  of 
the  difficulty  and  the  time  to  be  consumed  in  securing  amendments. 
Furthermore,  although  the  Supreme  Court  was  at  times  unanimous  or 
close  to  unanimous  in  its  position,  a  number  of  decisions  made  the 
cleavage  among  the  justices  sharply  apparent,  and  suggested  that  the 
remedy  lay  with  the  Court  and  not  with  the  Constitution.  In  May, 
1935,  after  the  decision  on  the  Railroad  Retirement  Act,  Attorney 

"49  Stat.  771  and  1717.    See  Anniston  Manufacturing  Co.  v.  Davis,  301  U.S.  337  (1937) 
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General  Homer  Cummings  included  the  following  comment  in  a  let 
ter  to  the  President: 

The  case  was  always  a  difficult  one,  but  the  form  the  opinions  took 
would  seem  to  indicate  such  a  marked  cleavage  in  the  Supreme  Court 
that  it  may  be,  and  probably  is,  a  forecast  of  what  we  may  expect  with 
reference  to  almost  any  form  of  social  legislation  that  Congress  may 
enact.  Apparently  there  are  at  least  four  justices  who  are  against  any 
attempt  to  use  the  power  of  the  federal  government  for  bettering  gen- 
eral conditions,  except  within  the  narrowest  limitations.  This  is  a 
terrific  handicap  and  brings  up  again,  rather  acutely,  matters  we  have 
previously  discussed,  including  a  proposed  constitutional  amendment."0 

The  Attorney  General  continued  to  watch  the  situation  and  to  ana- 
lyze the  possibilities  of  constitutional  amendments  and  of  congres- 
sional limitations  on  the  jurisdiction  of  the  Supreme  Court.  The 
real  difficulty,  he  wrote  to  the  President  in  January,  1936,  was  not 
with  the  Constitution,  but  with  the  judges  who  interpreted  it.  As 
long  as  a  majority  of  those  who  had  the  final  say  in  such  matters  were 
wedded  to  their  present  theories,  there  were  but  two  courses  open. 
The  administration  must  endeavor  to  find  a  way  to  bring  helpful 
national  legislation  within  the  explicit  terms  of  the  decisions  being 
reached  by  the  Couit  or  it  must  hankly  meet  the  issue  of  a  constitu- 
tional amendment.  For  the  present  he  preferred  the  former  course, 
He  said: 

If  we  come  to  the  question  of  a  constitutional  amendment,  enormous 
difficulties  are  presented.  No  one  has  yet  suggested  an  amendment 
that  does  not  do  either  too  much  or  too  little,  or  which  does  not  raise 
practical  and  political  questions  which  it  would  be  better  to  avoid. 
Jf  we  had  liberal  judges,  with  a  lively  sense  of  the  importance  of  the 
social  problems  which  have  now  spilled  over  state  lines,  there  would 
be  no  serious  difficulties;  and  the  existing  constitutional  restraint  when 
interpreted  by  such  a  Court  would  be  very  salutary."1 

He  suggested  giving  serious  thought  to  a  constitutional  amendment 
which  would  require  the  retirement  of  all  federal  judges,  or  at  least 
all  Supreme  Court  judges,  at  the  age  of  seventy.  It  would  have  the 
advantage  of  not  changing  in  the  least  degree  the  structure  of  the  gov- 
ernment; nor  would  it  impair  the  power  of  the  Court.  It  would 
merely  insure  the  exercise  of  the  powers  of  the  Court  by  judges  less 
likely  to  be  horrified  by  new  ideas. 

roSwisher   (ed.),  Selected  Papers  of  Homer  Cummings   (1939),  p.  130 
"Jht<L,  pp.   118-119. 
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During  the  presidential  campaign  of  1936,  Republicans  and  such 
non-partisan  or  bi-partisan  organizations  as  the  Liberty  League  lauded 
the  Supreme  Court  as  the  defender  of  the  rights  of  the  people  against 
New-Deal  encroachments.  The  President,  on  the  other  hand,  made 
no  public  comment  about  the  Republicanism  of  the  Supreme  Court, 
such  as  he  had  made  four  years  earlier,  avoiding  all  attacks  upon  that 
institution  which  might  create  public  antagonism.  The  administra- 
tion sought  to  fix  the  attention  of  voters  upon  its  program  and  not 
upon  governmental  machinery.  All  who  thought  deeply  about  the 
subject  knew  that  for  the  preservation  of  the  program  something 
would  have  to  be  done  about  the  judicial  blockade,  but  most  of  them 
were  willing  to  leave  the  mode  of  action  to  future  determination. 

In  the  meantime,  the  office  of  the  solicitor  general  was  secretly  mak- 
ing a  comprehensive  study  of  the  various  suggestions  "by  which  the 
legislature  might,  to  a  greater  or  lesser  extent,  lessen  its  vulnerability 
to  the  constitutional  views  of  a  majority  of  the  Court."  The  study 
was  made,  said  the  solicitor  general  in  a  memorandum  for  the  At- 
torney General  on  December  19,  1936,  "so  that  if,  as,  and  when  the 
President  brings  the  matter  up  again,  we  would  have  this  background. 
It  was  suggested  at  the  first  cabinet  meeting  after  the  election  that  we 
should  be  thinking  on  them." 

The  study  analyzed,  classified,  and  appraised  the  various  sugges- 
tions having  some  element  of  feasibility.  The  suggestions  included 
the  following:  Congress  should  insist  on  determining  such  facts  as 
whether  a  given  industry  or  practice  had  a  direct  effect  upon  interstate 
commerce;  through  its  control  over  procedure,  Congress  should  require 
that  the  vote  necessary  to  invalidate  an  act  be  more  than  a  bare 
majority  of  the  Court;  Congress  should  withdraw  from  the  jurisdic- 
tion of  the  lower  federal  courts,  and  from  the  appellate  jurisdiction 
of  the  Supreme  Court,  the  power  to  pass  upon  the  constitutionality  of 
acts  of  Congress;  the  membership  of  the  Supreme  Court  might  be  in- 
creased to  allow  the  appointment  of  enough  liberal  justices  to  insure 
a  majority;  and  finally,  Congress  might  adjust  retirement  compensa- 
tion progressively  so  as  to  make  retirement  at  seventy  or  at  a  similarly 
early  age  much  more  attractive  than  in  the  later  years  of  life. 

From  the  point  of  view  of  the  general  history  of  the  period,  the 
document  was  significant.  As  background  for  the  action  taken  soon 
after  it  was  written,  however,  it  served  chiefly  to  clear  the  air  by 
pointing  out  impossibilities  or  pitfalls  in  the  way  of  achieving  the 
desired  ends.  The  writer  or  writers  were  extremely  pessimistic  about 
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the  practicability  of  any  of  the  proposals,  when  both  legal  and  political 
objections  were  taken  into  account. 

THE  COURT  FIGHT 

Around  the  turn  of  the  year  1936-1937,  die  President  and  the  At- 
torney General  agreed  on  the  outlines  of  a  plan.  Without  again 
taking  up  the  subject  with  his  cabinet,  the  President  consulted  with 
the  Attorney  General  from  time  to  time,  as  the  program  was  worked 
out  with  great  secrecy  in  the  Department  of  Justice.  Since  the  diffi- 
culty was  not  with  the  Constitution,  but  was  with  the  Court,  they 
agreed  that  a  constitutional  amendment  was  not  the  appropriate  rem- 
edy. Both  knew,  furthermore,  that,  although  the  President  had  car- 
ried all  but  two  states  in  the  recent  election,  as  many  as  thirteen  states 
might  fail  to  sanction  a  constitutional  amendment,  in  which  event 
the  amendment  would  not  become  operative. 

They  concluded  that  the  subject  must  be  dealt  with  in  terms  of  the 
retirement  of  aged  justices  or  the  superseding  of  such  justices.  Since 
under  the  Constitution  the  justices  served  during  good  behavior, 
there  was  no  way  to  compel  them  to  retire  merely  on  grounds  of  age. 
The  device  hit  upon,  therefore,  was  to  assume  that  justices  over  sev- 
enty years  of  age  were  to  some  extent  incompetent  and  provide  for 
die  appointment  of  an  additional  justice  for  each  justice  who  had 
served  tor  ten  years  and  had  not  resigned  or  retired  within  six  months 
alter  reaching  the  age  of  seventy.  The  plan  was  not  novel.  It  was 
already  in  effect  with  respect  to  circuit  and  district  judges,  except  that 
there  had  to  be  a  finding  of  mental  or  physical  disability  ol  a  perma- 
nent character.  Its  automatic  operation  in  the  Supreme  Court  would 
have  been  humiliating  to  the  justices  involved,  however,  and  might 
in  fact  have  coerced  them  into  retirement.  Presumably,  the  President 
and  the  Attorney  General  hoped  for  such  an  outcome.  If  the  aged 
justices  did  not  retire,  it  was  hoped  that  their  conservative  votes  would 
be  outnumbered  by  majorities  including  the  votes  of  the  new  ap- 
pointees. 

With  the  mode  of  attack  agreed  upon,  the  sponsors  were  faced  with 
a  further  problem  of  strategy.  Should  the  attack  be  made  with  its 
purpose  starkly  apparent  —  the  purpose  of  reversing  the  trend  of 
Supreme  Court  decisions  on  New-Deal  measures,  or  should  the  issue 
be  merged  with  issues  of  other  needed  judicial  reforms?  The  records 
of  the  purely  political  arguments  on  this  subject  are  not  yet  available. 
This  much  i$  known,  however.  Attorney  General  Cummings  was 
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deeply  interested  in  a  whole  series  of  reforms  in  the  federal  court 
system.  To  him  the  fact  that  justices  well  beyond  the  retirement  age 
and  out  of  touch  with  the  problems  of  the  nation,  retained  Supreme 
Court  positions  to  the  detriment  of  the  public  welfare,  provided  only 
one  example  of  the  antiquated  character  of  the  system.  He  knew  that 
procedure  was  excessively  complicated,  that  the  several  federal  courts 
were  poorly  co-ordinated  for  the  disposition  of  the  judicial  burden  and 
for  handling  the  business  matters  of  the  courts  themselves,  and  that 
many  positions  on  the  lower  federal  courts  were  occupied  by  men  who 
could  fairlv  be  characterized  as  "dead  wood."  The  problem  as  he 
saw  it  was  not  simply  one  of  packing  the  Supreme  Court  to  get  specific 
New-Deal  measures  held  constitutional,  but  was  rather  one  of  reno- 
vating the  judiciary  as  a  whole.  Presumably  it  was  largely  on  the  basis 
of  his  persuasion  that  the  attack  was  made  in  terms  of  the  aggregate  of 
needed  reforms,  rather  than  simply  in  terms  of  changing  the  member- 
ship of  the  Supreme  Court. 

The  President  submitted  the  plan  for  judicial  reform  to  Congress 
on  February  5,  1937."  The  story  of  the  ensuing  congressional  struggle 
is  too  long  and  involved  for  presentation  here.*8  The  press  and  the 
critics  of  the  administration  seized  upon  the  aspect  of  the  plan  which 
had  to  do  with  increasing  the  membership  of  the  Supreme  Court  and 
largely  ignored  the  other  provisions.  Even  many  friends  of  the  ad- 
ministration were  shocked  at  the  thought  of  laying  irreverent  hands 
upon  the  Court  in  the  manner  proposed.  Until  the  middle  of  the  fol- 
lowing summer,  maga/ines,  newspapers,  and  the  radio  spread  propa- 
ganda for  both  sides.  The  Senate  committee  on  the  judiciary  listened 
to  testimony  by  deans  of  law  schools,  professors,  labor  leaders,  news- 
paper columnists,  and  others,*4  the  sum  total  of  which  added  astonish- 
ingly little  to  existing  knowledge  of  our  judicial  institutions. 

To  all  appearances,  the  Supreme  Court  preserved  an  attitude  oi 
judicial  calm.  While  apparently  ignoring  the  battle  raging  around  it, 
however,  the  Court,  or  certain  members  of  it,  aided  in  defeating  the 
plan  for  its  reorganization.  In  a  series  of  decisions,  of  which  some 
will  be  discussed  in  the  following  section,  it  demonstrated  that  change 
in  personnel  was  not  necessary  to  secure  approval  of  important  social 
measures.  In  a  new  case  involving  a  state  minimum-wage  law,  Justice 

"House  Doc.  No.  142,  75th  Cong.,  1st  scss. 

"For  a  diamatic  account  see  Joseph  Alsop  and  Turner  Catledge,  The  168  Dayi  (1938) 
Sec  also  Robert  H.  Jackson,  The  Struggle  for  Judicial  Supremacy   (1941),  chapter  VI. 
M  Hearing's  on  S.  1392,  Senate  judiciary  committee,  75th  Cong.,  1st  sess. 
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Roberts  shifted  his  ground,  and  the  Court  overruled  the  Adkins  case 
and  upheld  the  new  statute  by  a  vote  of  five  to  four.  It  upheld  unan- 
imously an  amended  farm-bankruptcy  act  and  a  new  railway-labor 
act  which  extended  the  right  of  collective  bargaining  on  interstate 
railroads.  It  upheld  the  National  Labor  Relations  Act  and  a  state 
unemployment-compensation  act,  dividing  five  to  four.  It  upheld  the 
federal  Social  Security  Act,  dividing  five  to  four  on  the  unemploy- 
ment-compensation provisions  and  seven  to  two  on  th<*  provisions  as 
to  old-age  benefits. 

The  Court  was  much  in  the  public  eye.  Every  decision  of  the  type 
mentioned  received  attention  in  the  headlines.  On  April  14,  1937, 
after  the  announcement  of  certain  of  these  decisions,  the  Attorney 
General  issued  the  following  press  release: 

The  recent  decisions  of  the  Supreme  Court  make  it  abundantly 
clear  that  President  Roosevelt  has  been  right  all  the  rme.  It  was  his 
proposition  that  there  was  nothing  fundamentally  wrong  with  the 
Constitution;  that  the  trouble  was  with  the  judges  who  interpreted  it 
along  the  lines  of  their  economic  prejudices.  .  .  . 

Gratifying  as  these  recent  decisions  are,  it  must  be  remembered  that 
they  are  five-to-four  decisions,  and  it  is  impossible  to  predict  what  will 
be  the  attitude  of  the  Court  in  connection  with  the  whole  range  ol 
necessary  legislation  dealing  with  child  labor,  sweatshops,  minimum 
wages,  maximum  hours,  old-age  benefits,  and  other  social  matters.  .  .  . 

It  is  not  a  wholesome  situation  when  an  administration,  under  a 
mandate  to  carry  out  a  progressive  program,  must  face  a  court  oi 
nine,  with  four  votes  lost  to  it  in  advance.  The  margin  is  too  narrow 
and  the  risk  is  too  great. 

Even  though  the  Supreme  Court  was  falling  into  line,  apparently 
because  of  the  coercive  threat  of  reorganization  rather  than  on  its  own 
initiative,  the  fact  remained  that  a  majority  or  more  of  the  justices 
upheld  important  social  measures.  The  enactment  of  the  program  to 
reform  the  Supreme  Court  seemed  less  and  less  necessary. 

Justice  Van  Devanter  struck  a  blow  at  the  reorganization  plan  when, 
at  a  strategic  moment,  he  announced  that,  as  of  the  end  of  the  term, 
he  would  accept  the  provisions  of  the  newly  enacted  Retirement  Act, 
whereby  Supreme  Court  justices  might  retire  without  resigning,  re- 
maining thereafter  subject  to  recall  for  further  judicial  duty.  The 
retirement  of  one  member  of  the  group  of  four  conservatives  meant 
that  the  group  must  be  joined  by  at  least  two  other  justices  in  order 
to  control  future  decisions.  If  President  Roosevelt  appointed  a  sue- 
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cessor  likely  to  vote  with  Justices  Brandeis,  Stone,  and  Cardozo,  both 
the  Chief  Justice  and  Justice  Roberts  must  join  the  conservatives  in 
order  to  give  them  a  majority.  Many  people  felt  that  the  coming 
change  would  be  entirely  adequate,  and  that  there  was  now  no  need 
whatsoever  for  the  violation  of  tradition  by  openly  packing  the 
Supreme  Court. 

While  ignoring  the  conflict  as  such,  Chief  Justice  Hughes  also  struck 
a  blow  at  the  plan  ol  reorganization  in  a  written  response  to  inquiries 
from  Senator  Burton  K.  Wheeler  with  respect  to  the  work  of  the 
Court.  In  a  letter  having  the  approval  of  Justices  Van  Devanter  and 
Brandeis,  he  stated  that  the  Supreme  Court  was  fully  abreast  of  its 
work.  lie  argued  convincingly  that  adequate  attention  was  being 
given  to  the  large  numbers  of  petitions  for  certiorari  presented;  that 
is,  petitions  for  review  of  lower-court  decisions  which  were  granted 
only  at  the  discretion  of  the  Supreme  Court.  He  thought  it  safe  to 
say  that  about  sixty  per  cent  of  the  applications  for  certiorari  were 
wholly  without  merit  and  ought  never  to  have  been  made.  If  any 
error  was  made  at  all  in  dealing  with  these  applications,  he  thought 
it  was  on  the  side  of  liberality.  He  declared  that  an  increase  in  the 
number  of  justices  of  the  Supreme  Court  would  not  promote  the  effi- 
ciency ot  the  Court.  He  thought  it  would  impair  that  efficiency  so 
long  as  the  Court  acted  as  a  unit.  "There  would  be  more  judges  to 
hear,  more  judges  to  confer,  more  judges  to  discuss,  more  judges  to  be 
convinced  and  to  decide.  The  present  number  of  justices  is  thought 
to  be  large  enough  so  far  as  the  prompt,  adequate,  and  efficient  con- 
duct of  the  work  of  the  Court  is  concerned."  He  believed  that  a  plan 
to  hear  cases  in  divisions  would  be  impracticable.  In  a  large  propor- 
tion of  the  cases  heard,  a  decision  by  a  part  of  the  Court  would  be 
unsatisfactory.  He  called  attention  to  the  fact  also  that  the  Constitu- 
tion did  not  appear  to  authorize  two  or  more  Supreme  Courts,  or  two 
or  more  parts  of  a  Supreme  Court,  functioning  in  effect  as  separate 
courts." 

Chief  Justice  Hughes  was  almost  universally  respected.  His  re- 
strained statement  of  facts  undoubtedly  had  much  to  do  with  the 
molding  of  sentiment  on  the  reform  program. 

At  one  time  the  President  could  probably  have  secured  the  adop- 
tion of  a  considerable  portion  of  his  program  if  he  had  been  willing 
to  accept  definite  limitations.  He  refused  to  make  any  compromise. 
As  opposition  sentiment  developed,  Senator  Joseph  Robinson,  who 

*  Senate  Report  No.  711,  75th  Cong.,  1ft  sess.,  pp.  88-40. 
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was  expected  to  be  appointed  a  member  of  the  Court,  led  the  struggle 
in  the  Senate  for  a  modified  court  plan  which  would  permit  the  Piesi' 
dent  to  nominate  two  additional  justices  instead  of  six.  Even  that 
project  was  blocked.  Senator  Robinson  died  suddenly,  and  the  organ- 
ization back  of  the  plan  collapsed.  By  a  vote  of  ten  to  eight,  the 
Senate  judiciary  committee  submitted  a  scathingly  adverse  report  on 
the  bill.6*  Although  a  new  measure  affecting  the  federal  judicial  sys 
tern  was  introduced  and  passed,"7  it  did  not  affect  the  personnel  of  the 
Supreme  Court  or  in  any  way  limit  its  powers.  The  scheme  for 
changing  the  trend  of  decisions  by  changes  in  Court  personnel  other 
than  in  the  usual  manner  was  completely  defeated. 

CASES  DECIDED  DURING  THE  COURT  FIGHT 

Some  of  the  transitional  decisions  mentioned  above  require  further 
discussion.  As  to  state  laws  fixing  minimum  wages  for  women,  Justice 
Roberts,  in  West  Coast  Hotel  Company  v.  Parrish/8  abandoned  the 
conservatives  with  whom  he  had  voted  in  a  similar  case  the  previous 
year,  making  it  possible  for  Chief  Justice  Hughes,  as  spokesman  for 
the  majority,  to  overrule  the  Adkins  case  of  1923  and  declare  a  mini- 
mum-wage law  valid.  The  Chief  Justice  handled  the  opinion  in  such 
a  way  as  to  give  a  moderately  plausible  excuse  for  the  different  posi- 
tions of  Justice  Roberts  in  the  two  cases,  but  the  feeling  of  the  public, 
and  probably  of  the  bar  as  well,  was  that  Justice  Roberts  had  deemed 
it  expedient  to  change  his  position  because  of  the  movement  to  reor- 
ganize the  Court.  In  any  event,  the  decision  represented  an  im- 
portant step  in  the  extension  of  governmental  control  over  conditions 
of  employment. 

In  each  case,  said  Chief  Justice  Hughes,  the  violation  alleged  by 
those  attacking  minimum-wage  regulation  for  women  was  deprivation 
of  freedom  of  contract.  "What  is  this  freedom?"  he  asked.  "The 
Constitution  does  not  speak  of  freedom  of  contract.  It  speaks  of  lib- 
erty and  prohibits  the  deprivation  of  liberty  without  due  process  of 
law.  In  prohibiting  that  deprivation  the  Constitution  does  not  recog- 
nize an  absolute  and  uncontrollable  liberty."  *  He  approved  warmly 
of  statements  made  by  Chief  Justice  Taft  and  Justice  Holmes  in  dis- 
senting opinions  in  the  Adkins  case.  He  found  ample  justification 
in  the  public  interest  for  the  protection  of  women  by  regulating  mini' 
mum  wages  as  well  as  by  other  methods.  He  continued: 

*lbid.  W50  Stat.  751. 

*300  U.S.  379.  mlbid.t  p.  391. 
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There  is  an  additional  and  compelling  consideration  which  recent 
economic  experience  has  brought  into  a  strong  light.  The  exploita- 
tion of  a  class  of  workers  who  are  in  an  unequal  position  with  respect 
to  bargaining  power,  and  are  thus  relatively  defenseless  against  the 
denial  of  a  living  wage,  is  not  only  detrimental  to  their  health  and 
well-being,  but  casts  a  direct  burden  for  their  support  upon  the  com- 
munity. What  these  workers  lose  in  wages  the  taxpayers  are  called 
upon  to  pay.  The  bare  cost  of  living  must  be  met.  We  may  take 
judicial  notice  of  the  unparalleled  demands  for  relief  which  arose 
during  the  recent  period  of  depression  and  still  continue  to  an  alarm- 
ing extent  despite  the  degree  of  economic  recovery  which  has  been 
achieved.  .  .  .  The  community  is  not  bound  to  provide  what  is  in  effect 
a  subsidy  for  unconscionable  employers.  The  community  may  direct 
its  lawmaking  power  to  correct  the  abuse  which  springs  from  their 
selfish  disregard  of  the  public  interest." 

In  a  dissenting  opinion,  with  Justices  Van  Devanter,  McReynolds, 
and  Butler  concurring,  Justice  Sutherland  restated  the  essentials  of 
the  position  he  had  taken  in  the  Adkins  case  and  offered  in  addition 
the  argument  that  the  statute  constituted  a  denial  of  equal  protection 
of  the  laws,  in  that  it  applied  to  women  but  not  to  men.  As  if  in  re- 
sponse to  much  ol  the  criticism  being  directed  at  the  Court,  he  incor- 
porated a  long  statement  of  his  conception  of  the  place  of  that  tribunal 
in  the  governmental  system: 

Under  our  form  of  government,  where  the  written  Constitution,  by 
its  own  terms,  is  the  supreme  law,  some  agency,  of  necessity,  must  have 
the  power  to  say  the  final  word  as  to  the  validity  of  a  statute  assailed 
as  unconstitutional.  The  Constitution  makes  it  clear  that  the  power 
has  been  entrusted  to  this  Court  when  the  question  arises  in  a  contro- 
versy within  its  jurisdiction;  and  so  long  as  the  power  remains  there, 
its  exercise  cannot  be  avoided  without  betrayal  of  the  trust. 

It  has  been  pointed  out  many  times,  as  in  the  Adkins  case,  that  this 
judicial  duty  is  one  of  gravity  and  delicacy,  and  that  rational  doubts 
must  be  resolved  in  favor  of  the  constitutionality  of  the  statute.  But 
whose  doubts,  and  by  whom  resolved?  Undoubtedly  it  is  the  duty  of  a 
member  of  the  Court,  in  the  process  of  reaching  a  right  conclusion,  to 
give  due  weight  to  the  opposing  views  of  his  associates;  but  in  the 
end,  the  question  which  he  must  answer  is  not  whether  such  views 
seem  sound  to  those  who  entertain  them,  but  whether  they  convince 
him  that  the  statute  is  constitutional  or  engender  in  his  mind  a 
rational  doubt  upon  that  issue.  The  oath  which  he  takes  as  a  judge 
is  not  a  composite  oath,  but  an  individual  one.  And  in  passing  upon 

•Ibid.,  pp.  399-400. 
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the  validity  of  a  statute,  he  discharges  a  duty  imposed  upon  him, 
which  cannot  be  consummated  justly  by  an  automatic  acceptance  ol 
the  views  of  others  which  have  neither  convinced,  nor  created  a 
reasonable  doubt  in,  his  mind.  If  upon  a  question  so  important  he 
thus  surrender  his  deliberate  judgment,  he  stands  forsworn.  He  can- 
not subordinate  his  convictions  to  that  extent  and  keep  faith  with 
his  oath  or  retain  his  judicial  and  moral  independence. 

The  suggestion  that  the  only  check  upon  the  exercise  of  the  judicial 
power,  when  properly  invoked,  to  declare  a  constitutional  right  supe- 
rior to  an  unconstitutional  statute  is  the  judge's  own  faculty  of  self- 
restraint,  is  both  ill  considered  and  mischievous.  Self-restraint  be- 
longs in  the  domain  of  will  and  not  of  judgment.  The  check  upon 
the  judge  is  that  imposed  by  his  oath  of  office,  by  the  Constitution, 
and  by  his  own  conscientious  and  informed  convictions;  and  since  he 
has  the  duty  to  make  up  his  own  mind  and  adjudge  accordingly,  it  is 
hard  to  see  how  there  could  be  any  other  restraint.  This  Court  acts 
as  a  unit.  It  cannot  act  in  any  other  way;  and  the  majority  (whether 
a  bare  majority  or  a  majority  of  all  but  one  of  its  members),  therefore, 
establishes  the  controlling  rule  as  the  decision  of  the  Court,  binding, 
so  long  as  it  remains  unchanged,  equally  upon  those  who  disagree 
and  upon  those  who  subscribe  to  it.  Otherwise,  orderly  administra- 
tion of  justice  would  cease.  But  it  is  the  right  of  those  in  the  minority 
to  disagree,  and  sometimes,  in  matters  of  grave  importance,  their  im- 
perative duty  to  voice  their  disagreement  at  such  length  as  the  occasion 
demands  —  always,  of  course,  in  terms  which,  however  forceful,  do  not 
offend  the  proprieties  or  impugn  the  good  faith  of  those  who  think 
otherwise.*1 

The  statement  was  an  eloquent  defense  by  the  most  fluent  and  the 
most  scholarly  of  the  four  conservatives.  It  contains  much  with 
which  any  justice  would  agree.  When  viewed  in  terms  of  its  applica- 
tion, however,  it  was  the  expression  of  a  dying  philosophy.  The  time 
had  passed  when  Justice  Sutherland  and  others  holding  his  point  of 
view  were  to  dominate  the  interpretation  of  constitutional  law. 

The  decision  upholding  the  Railway  Labor  Act  of  1934"*  repre- 
sented only  a  short  step  in  the  extension  of  governmental  control  — 
as  is  indicated  by  the  fact  that  the  decision  was  unanimous.  It  had 
already  been  established  that  collective  bargaining  could  be  required 
between  employers  and  the  interstate  employees  of  railroads.  The  im 
portance  of  this  case  was  largely  in  the  fact  that  so-called  "back-shop" 
employees,  who  did  not  themselves  move  in  interstate  commerce  01 

"Ibid.,  pp.  401-402. 

"Virginia  Railway  Co.  v.  System  Federation  No.  40,  300  U.S.  515   (1937). 


THE    SUPREME    COURT    IN     TRANSITION  949 

participate  in  the  actual  movement  of  trains,  but  were  engaged  in 
necessary  shop  work,  were  so  classified  as  to  justify  control  on  the  basis 
of  the  commerce  power. 

More  important  were  National  Labor  Relations  Board  v.  Jones  and 
Laughlin  Steel  Corporation"*  and  other  cases  decided  under  the 
National  Labor  Relations  Act.  The  purpose  of  that  act  was  not 
directly  to  regulate  conditions  of  labor,  but  to  guarantee  to  labor  the 
right  of  collective  bargaining  with  employers,  without  coercion  as  to 
unionization  or  the  selection  of  bargaining  representatives  in  any  way. 
The  act  was  based  on  the  commerce  power.  Its  constitutionality  was 
imperiled  by  the  narrow  interpretation  of  the  commerce  clause  given 
in  the  Schechter  case  in  connection  with  the  National  Industrial  Re- 
covery Act,  and  in  the  Carter  case  in  connection  with  the  Bituminous 
Coal  Conservation  Act. 

Counsel  for  the  corporation  contended  that  production  at  the  man- 
ufacturing plant  at  Aliquippa,  Pennsylvania,  where  the  labor  contro- 
versy involved  had  taken  place,  was  exclusively  production  in  intra- 
state  commerce.  Government  counsel,  on  the  other  hand,  showed 
that  the  corporation  was  engaged  in  a  network  of  activities  extending 
over  a  number  of  states.  Raw  materials  of  various  kinds  were  brought 
in  from  other  states  and  manufacturing  products  were  shipped  out- 
ward. The  attempt  was  to  create  an  analogy  with  cases  such  as  Staf- 
ford v.  Wallace,**  decided  under  the  Packers  and  Stockyards  Act,  in 
which  the  Court  had  looked  at  the  entire  "flow  of  commerce/'  both 
inward  and  outward,  and  had  refused  to  view  particular  processes  in 
isolation.  The  Court  had  found  that  the  stockyards  were  but  a  throat 
through  which  the  current  of  commerce  flowed,  and  that  transactions 
occurring  there  could  not  be  separated  from  the  entire  movement, 
which  embraced  a  great  deal  of  activity  in  interstate  commerce. 
Speaking  for  the  majority  in  the  Jones  and  Laughlin  case,  Chief 
Justice  Hughes  mentioned  the  analogy,  but  stated  that  the  Court  did 
not  find  it  necessary  to  determine  whether  the  analogy  to  the  "stream- 
of-commerce"  cases  was  disposed  of  by  certain  differences  discussed 
by  counsel  for  the  corporation.  The  congressional  authority  to  pro- 
tect interstate  commerce  from  burdens  and  obstructions  was  not  lim- 
ited to  transactions  which  could  be  deemed  to  be  an  essential  part  of 
a  "flow"  of  interstate  or  foreign  commerce.  The  fundamental  prin- 
ciple was  that  the  power  to  regulate  commerce  was  the  power  to  enact 
all  appropriate  legislation  for  its  protection  and  advancement.  Al- 

«301  U.S.  1.  "258  U.S.  495  (1922).    For  discussion  see  chapter  33. 
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though  activities  might  be  intrastate  in  character  when  separately 
considered,  if  they  had  such  a  close  and  substantial  relation  to  inter- 
state commerce  that  their  control  was  essential  or  appropriate  to  pro- 
tect that  commerce  from  burdens  and  obstructions,  Congress  could 
not  be  denied  the  power  to  exercise  that  control.  The  close  and  in- 
timate effect  which  brought  the  subject  within  the  reach  of  federal 
power  might  be  due  to  activities  in  relation  to  productive  industry, 
even  though  the  industry,  when  separately  viewed,  was  local.  The 
fact  that  the  employees  here  concerned  were  engaged  in  production 
was  not  determinative.  The  question  remained  as  to  the  effect  upon 
interstate  commerce  of  the  labor  practice  involved,  a  question  which 
called  for  examination  in  every  case  involving  regulation  based  on 
the  commerce  clause.  The  Schechter  case  and  the  Carter  case  were 
not  controlling.  The  Court  decided,  in  brief,  that  the  effect  of  the 
unfair  labor  practice  of  which  the  corporation  was  accused  was  such 
as  to  justify  federal  interference,  via  the  National  Labor  Relations 
Act,  to  prevent  the  obstruction  of  interstate  commerce  which  might 
take  place. 

Having  established  the  principle  in  the  Jones  and  Laughlin  case, 
involving  activities  of  the  steel  industry,  the  Court  then  applied  it  in 
a  case  involving  the  production  of  trailers,  and  in  another  involving 
the  production  of  clothing.  In  all  these  cases  Justice  McReynolds 
wrote  a  dissent,  Justices  Van  Devanter,  Sutherland,  and  Butler  con- 
curring. He  asserted  that  the  Court  had  departed  from  well-estab- 
lished principles  followed  in  the  Schechter  case  and  the  Carter  case. 
The  dissenting  opinion  was  another  swan  song  of  a  dying  philosophy. 

In  another  labor  case  the  Associated  Press  challenged  the  enforce- 
ment of  an  order  of  the  National  Labor  Relations  Board  forbidding 
the  discharge  of  workers  for  membership  in  the  American  Newspaper 
Guild  and  for  union  activities  connected  therewith."  The  Associated 
Press  denied  that  an  editorial  writer  was  engaged  in  interstate  com- 
merce to  such  an  extent  as  to  give  jurisdiction  to  the  federal  govern- 
ment, and  contended  that  compulsory  action  to  enforce  the  continued 
employment  of  the  editor  was  a  violation  of  the  freedom  of  the  press 
safeguarded  by  the  First  Amendment.  Justice  Roberts,  speaking  for 
a  majority  of  the  Court,  upheld  the  enforcement  of  the  statute.  It 
did  not  require  the  employment  of  anyone,  he  pointed  out,  or  pre- 
clude the  discharge  of  an  employee  for  any  reason  other  than  union 
activities  or  agitation  for  collective  bargaining  with  employees.  It 

•  Associated  Press  v.  National  Labor  Relations  Board,  SOI  U.S.  103   (1937). 
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did  not  require  the  retention  of  an  editor  who  was  incompetent  01 
who  failed  faithfully  to  edit  the  news  to  reflect  the  facts  without  bias 
or  prejudice.  The  business  of  the  Associated  Press  was  not  immune 
from  regulation  because  it  was  an  agency  of  the  press.  To  show  that 
interstate  commerce  was  involved,  he  described  the  vast  network  of 
operations  of  the  organization.  The  opinion  of  the  four  dissenters, 
written  by  Justice  Sutherland,  ended  on  a  note  of  warning  and 
despair: 

Do  the  people  of  this  land  —  in  the  providence  of  God,  favored,  as 
they  sometimes  boast,  above  all  others  in  the  plenitude  of  their  lib- 
erties—desire to  preserve  those  so  carefully  protected  by  the  First 
Amendment:  liberty  of  religious  worship,  freedom  of  speech  and  of 
the  press,  and  the  right  as  freemen  peaceably  to  assemble  and  petition 
their  government  for  a  redress  ot  grievances?  If  so,  let  them  withstand 
all  beginnings  of  encroachment.  For  the  saddest  epitaph  which  can 
be  carved  in  memory  of  a  vanished  liberty  is  that  it  was  lost  because 
its  possessors  failed  to  stretdi  forth  a  saving  hand  while  yet  there  was 
time.66 

Supreme  Court  decisions  on  social-security  legislation  were  eagerly 
awaited.  Early  in  the  term,  before  the  presentation  of  the  plan  for 
reorganization  of  the  federal  judicial  system,  the  Court  divided  four 
to  four  on  the  constitutionality  of  a  New  York  unemployment-com- 
pensation law  enacted  to  secure  participation  in  the  social-security 
system  established  by  the  federal  government.*7  Because  of  illness 
Justice  Stone  had  been  unable  to  participate.  It  was  expected  that  his 
return  to  the  Court  would  give  judicial  clearance  to  the  social-security 
program.  The  expectation  was  fulfilled.  Later  in  the  term,  in  Car- 
michael  v.  Southern  Coal  Company,"  the  Alabama  Unemployment 
Compensation  Act  was  sustained  by  a  vote  of  five  to  four. 

Justice  Stone  spoke  for  the  majority.  He  found  relief  of  unem- 
ployment clearly  a  public  purpose.  He  said: 

For  the  past  six  years  the  nation,  unhappily,  has  been  placed  in  a 
position  to  learn  at  first  hand  the  nature  and  extent  of  the  problem 
of  unemployment,  and  to  appreciate  its  profound  influence  upon  the 
public  welfare.  Detailed  accounts  of  the  problem  and  its  social  and 
economic  consequences,  to  be  found  in  public  reports  of  the  expendi- 
tures of  relief  funds  and  in  the  studies  of  many  observers,  afford  a 

"Ibid.,  p.  141.  For  the  same  alignment  of  justices,  upholding  a  state  law  prohibiting 
the  use  of  injunctions  against  important  labor  activities,  see  Senn  v.  Tile  Layers  Pro- 
tective Union,  301  U.S.  468  (1937). 

w  Chamberlain  v.  Andrews,  299  U.S.  515  (1936).  "301  U.S.  495    (1937). 
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basis  for  the  legislative  judgment.  It  suffices  to  say  that  they  shovi 
that  unemployment  apparently  has  become  a  permanent  incident  of 
our  industrial  system;  that  it  varies,  in  extent  and  intensity,  with 
fluctuations  in  the  volume  of  seasonal  businesses  and  with  the  business 
cycle.  It  is  dependent,  with  special  and  unpredictable  manifesta- 
tions, upon  technological  changes  and  advances  in  methods  of  manu- 
facture, upon  changing  demands  for  manufactured  products  —  dic- 
tated by  changes  in  fashion  or  the  creation  of  desirable  substitutes, 
and  upon  the  establishment  of  new  sources  of  competition.6* 

The  evils  of  the  attendant  social  and  economic  wastage,  he  con- 
tinued, permeated  the  entire  social  structure.  Local  agencies  were 
unable  to  cope  with  the  problem.  The  state  as  a  whole,  indeed,  had 
contributed  only  a  small  fraction  of  the  relief  money  spent  in  the 
state  in  the  years  1933  to  1935  inclusive.  Of  more  than  forty-seven 
million  dollars  expended,  only  a  little  more  than  two  and  a  bait 
millions  were  provided  from  within  the  state. 

The  Court  rejected  the  contention  that  the  state  act  was  invalid 
because  its  enactment  was  coerced  by  the  adoption  ot  the  Social 
Security  Act  and  that  it  involved  an  unconstitutional  surrender  of 
state  power.  Unemployment  within  the  state  was  a  common  concern 
of  both  the  state  and  federal  governments,  said  Justice  Stone. 

Together  the  two  statutes  now  before  us  embody  a  co-operative 
legislative  effort  by  state  and  national  governments,  for  carrying  out 
a  public  purpose  common  to  both,  which  neither  could  fully  achieve 
without  the  co-operation  of  the  other.  The  Constitution  does  not 
prohibit  such  co-operation.1* 

On  the  same  day  on  which  the  Court  passed  upon  the  constitu- 
tionality of  the  Alabama  law,  it  decided  the  case  of  Charles  C.  Steward 
Machine  Company  v.  Davis,"  in  which  it  upheld  the  federal  tax  on 
employers  authorized  by  the  Social  Security  Act  for  use  in  connec- 
tion with  unemployment  compensation.  Justice  Cardozo  spoke  for 
the  five  justices  constituting  the  majority.  Justices  McReynolds  and 
Butler  each  wrote  dissenting  opinions,  and  Justice  Sutherland  dis- 
sented in  part,  with  the  concurrence  of  Justice  Van  Devanter.  A 
large  portion  of  the  opinion  of  Justice  McReynolds  consisted  of  a 
reprint  of  a  message  of  President  Franklin  Pierce,  sent  to  the  Senate 
on  May  3,  1854,  explaining  his  veto  of  "an  act  making  a  grant  of 
public  lands  to  the  several  states  for  the  benefit  of  indigent  insane 

..  pp.  515-516  *lbid.,  p.  526.  "301  US.  548    (1937). 
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persons."  "  Pierce  had  warned  solemnly  against  the  subversion  of 
the  states  by  the  making  of  federal  grants  and  had  argued  that  the 
making  of  such  grants  was  unconstitutional.  McReynolds  declared 
that  the  social-security  decision  just  announced  opened  the  way  for 
practical  annihilation  of  the  theory  of  the  independence  of  the  states, 
adding,  "No  cloud  of  words  or  ostentatious  parade  of  irrelevant 
statistics  should  be  permitted  to  obscure  that  fact."  n 

In  Helvering  v.  Davis  74  the  Supreme  Court  upheld  the  provision  of 
the  Social  Security  Act  levying  an  excise  tax  which  was  intended  to 
yield  money  to  be  paid  out  to  persons  who  had  reached  the  age  of 
sixty-five,  and  the  separate  provision  of  the  act  which  authorized  that 
expenditure.  The  expenditure  was  justified  under  the  clause  in 
Article  I,  Section  8,  of  the  Constitution,  which  authorized  Congress 
to  lay  and  collect  taxes  to  provide  for  the  general  welfare  ot  the 
United  States.  Said  Justice  Cardozo  for  the  majority,  in  support  of 
the  statement  that  Congress  might  spend  money  in  aid  of  the  general 
welfare: 

There  have  been  great  statesmen  in  our  history  who  have  stood  for 
other  views.  We  will  riot  resurrect  the  contest.  .  .  .  The  conception 
of  the  spending  power  advocated  by  Hamilton  and  strongly  reinforced 
by  Story  has  prevailed  over  that  of  Madison,  which  has  not  been  lack- 
ing in  adherents.  Yet  difficulties  are  left  when  the  power  is  conceded. 
The  line  must  still  be  diawn  between  one  welfare  and  another,  be- 
tween particular  and  general.  Where  this  shall  be  placed  cannot  be 
known  through  a  formula  in  advance  of  the  event.  There  is  a  middle 
ground  or  certainly  a  penumbra  in  which  discretion  is  at  large.  The 
discretion,  however,  is  not  confided  to  the  Court.  The  discretion  be- 
longs to  Congress,  unless  the  choice  is  clearly  wrong,  a  display  of 
arbitrary  power,  not  an  exercise  of  judgment.  This  is  now  familiar 
law.'1 

He  held  that  caring  for  the  aged  involved  fundamental  problems 
of  general  welfare.  The  problems  were  plainly  national  in  area  and 
dimensions.  Separate  states  could  not  deal  with  them  effectively. 
Only  a  power  that  was  national  could  serve  the  interests  of  all.  Justices 
McReynolds  and  Butler  dissented,  however,  with  the  brief  statement 
that  they  considered  the  provisions  of  the  act  here  challenged  repug- 
nant to  the  Tenth  Amendment. 

These  several  cases,  all  of  which  were  decided  before  any  changes 

"See  chapter  17.  "501  U.S.  548,  599  (1937). 

"301  U.S.  619   (1937).  *lbid.t  p.  640. 
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took  place  in  the  personnel  of  the  Supreme  Court,  illustrate  the  way 
in  which  the  Court  was  gradually  tailing  in  line  with  the  generally 
accepted  ideas  of  the  New-Deal  period.  It  is  possible  that  some  of  the 
statutes  here  passed  upon  were  better  drafted  and  more  carefully  ad 
ministered  than  those  previously  held  unconstitutional.  It  is  prob- 
able, however,  that  the  change  in  interpretation  was  due  largely  to 
coercion  in  the  form  of  the  movement  to  reorganize  the  Supreme 
Court,  backed  by  popular  sentiment  which  strongly  favored  the  sub- 
stantive program  of  the  New  Deal  even  if  it  did  not  include  enthu 
siasm  for  direct  interference  with  the  Supreme  Court.  The  new 
trend  in  constitutional  interpretation  was  to  become  more  obvious 
with  the  changes  in  personnel  which  took  place  in  ensuing  yearf. 


CHAPTER  37 
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THE  EPOCH-MAKING  SHIFT  in  constitutional  interpretation  which  the 
Supreme  Court  made  at  the  1936-1937  term  marked  the  end  of  an  old 
era  and  the  beginning  of  a  new  one.  More  time  must  pass  before  the 
traits  and  the  influence  of  new  justices  can  be  fully  appraised.  New 
decisions  constituting  landmarks  in  the  development  of  constitutional 
law,  like  statutes  marking  the  initiation  of  new  policies,  need  time  for 
the  accretion  of  surrounding  circumstances  and  for  subsequent 
judicial  applications  before  they  can  be  seen  in  true  perspective.  Cer- 
tain characteristics,  however,  both  of  new  personnel  and  of  the  deci- 
sions handed  down,  are  sufficiently  clear  to  make  possible  a  brief  con- 
tinuation of  the  story  of  constitutional  development  as  worked  out  by 
the  Supreme  Court. 

PERSONNEL 

In  the  period  of  slightly  more  than  five  years  between  the  appoint- 
ment of  Justice  Cardozo  in  1932  and  the  retirement  of  Justice  Van 
Devanter  in  1937,  no  changes  took  place  in  the  membership  of  the 
Supreme  Court.  In  the  period  of  slightly  more  than  four  years,  be- 
ginning with  the  retirement  of  Justice  Van  Devanter,  seven  members 
left  the  Court  and  successors  were  appointed,  and  another  change  oc 
curred  within  six  years  from  the  date  of  the  first  one.  Of  the  Court 
in  existence  at  the  time  of  the  beginning  of  the  New  Deal,  onl) 
Justices  Stone  and  Roberts  remained.  Of  these,  Stone  received  the 
stamp  of  administration  approval  through  promotion  to  the  chief 
justiceship  —  the  second  associate  justice  ever  to  be  so  promoted.  The 
appointment  was  made,  no  doubt,  both  because  of  his  adherence  to 
many  of  the  principles  of  the  New  Deal  and  because  of  the  firm  respect 
in  which  he  was  widely  held.1  Only  Roberts  was  left  as  a  non-Roose- 

*For  discussion  of  Stone  as  a  judge,  see  Noel  T.  Bowling,  "The  Methods  of  Mr. 
Justice  Stone  in  Constitutional  Cases/'  Columbia  Law  Review,  XLI  (November,  1941), 
1160-1189 
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veil  appointee.  Judged  by  his  alignment  over  preceding  years,  he  wai 
now  to  be  classified  as  the  most  conservative  member  ot  the  Court. 

Justices  Van  Devanter,  Sutherland,  McReynolds,  and  Butler  nevci 
deviated  from  the  principles  of  constitutional  interpretation  in  which 
they  believed.  Sutherland  left  the  Court  in  January,  1938,  a  relatively 
short  time  after  Van  Devanter's  retirement.  Thereafter,  McReynolds 
and  Butler  continued  to  voice  their  philosophy  in  stubborn,  if  some- 
what lonely,  dissent  until  Butler's  death  in  November,  1939.  From 
that  time  until  his  retirement  in  January,  1941,  McReynolds  acted  as 
the  lone  spokesman  of  the  old  school. 

The  new  justices  diffcicd  greatly  in  experience  and  characteristics. 
The  first  to  receive  an  appointment  was  Hugo  L.  Black,  United  States 
senator  from  Alabama.  He  was  without  judicial  experience  except 
for  a  brief  period  in  a  municipal  police  court.  In  the  Senate  he  had 
achieved  a  reputation  as  a  brilliant  and  ruthless  investigator  in  con- 
nection with  such  matters  as  airmail  scandals  and  lobbying  activities 
of  powerful  corporations.  Year  after  year  he  had  been  one  of  the 
sponsors  of  the  Black-Connery  bill  to  limit  hours  of  labor.  Appoint- 
ments made  from  the  membership  of  the  Senate  had  traditionally 
been  approved  without  inquiry,  as  a  matter  of  senatorial  courtesy. 
The  Black  appointment  followed  precedent  after  a  futile  attempt  had 
been  made  to  secure  an  investigation  of  the  charge  that  the  senator 
had  been  a  member  of  the  Ku  Klux  Klan. 

After  Justice  Black  had  taken  the  oath  of  office,  but  before  he  had 
taken  his  scat  as  a  member  of  the  Supreme  Court,  facts  were  disclosed 
to  prove  his  former  membership  in  the  Ku  Klux  Klan.  The  dis- 
closure brought  a  storm  of  protest  against  the  appointment.  The  new 
justice  found  it  expedient  to  state  over  radio  that,  although  he  had 
formerly  been  a  member  of  the  organi/ation,  his  membership  had 
long  since  been  terminated,  and  that  he  had  none  of  the  prejudices 
as  to  race  or  creed  which  he  was  accused  of  holding. 

His  work  on  the  Court  began  amid  embarrassing  circumstances.  A 
lawyer  among  his  critics  asked  leave  of  the  Supreme  Court  to  file  a 
petition  for  an  order  requiring  Black  to  show  cause  why  he  should  be 
permitted  to  serve  as  an  associate  justice  of  the  Court.  Two  grounds 
were  stated.  It  was  provided  in  Article  I,  Section  6,  of  the  Constitu- 
tion that  no  senator  should  be  appointed  to  any  civil  office  under  the 
authority  of  the  United  States,  the  emoluments  whereof  had  been 
increased  during  the  time  for  which  he  was  elected.  While  Black  was 
a  senator,  Congress  had  enacted  a  measure  whereby  a  justice  could 
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retire  without  discontinuance  of  the  salary  which  he  received  as  an 
active  member  of  the  Court.  It  was  contended  that  this  statute  in- 
creased the  emoluments  of  the  office  of  an  associate  justice  and  that 
Senator  Black  was  therefore  barred  from  appointment.  The  second 
ground  was  that,  since  Justice  Van  Devanter  had  not  resigned,  but 
had  merely  retired,  there  was  no  vacancy  on  the  Court  to  which  Black 
might  be  appointed. 

The  Supreme  Court  answered  neither  of  these  questions,  stating  in 
a  per  cunam  opinion  that  the  petitioning  lawyer  had  shown  no  in- 
terest in  the  matter  other  than  that  of  a  citizen  and  a  member  of  the 
bar  of  the  Court.  Such  an  interest  was  insufficient  to  enable  him  to 
secure  action  horn  the  Court.  It  was  an  established  principle  that,  to 
entitle  a  private  individual  to  invoke  judicial  power  to  detenmne  the 
validity  of  executive  or  legislative  action,  he  must  show  that  he  had 
sustained,  or  was  in  immediate  danger  of  sustaining,  a  direct  injury  as 
the  result  of  that  action.  It  was  not  sufficient  that  he  had  merely  a 
general  interest  common  to  all  members  of  the  public.' 

In  spite  of  the  failure  of  the  attempt,  it  created  additional  bad  odor 
for  the  appointment.  The  new  justice  remained  under  observation 
as  a  Klansman  who  ought  never  to  have  been  appointed,  in  an  office 
from  which  he  might  conceivably  have  been  ousted  had  it  been 
possible  properly  to  bring  the  legal  question  before  the  Court.  In 
his  early  opinions  he  demonstrated  originality  in  mode  of  approach 
to  what  were  presumed  to  be  settled  legal  questions,  and  peisisted, 
time  after  time,  in  stating  positions  different  from  those  of  both  lib- 
erals and  conservatives.  He  was  critical  of  past  interpretations  and 
the  continued  application  of  the  Fourteenth  Amendment  in  such  a 
way  as  to  give  protection  to  corporations  as  persons.  He  took  an  inde- 
pendent position  on  various  problems  connected  with  the  control  of 
public  utilities.  Gossip  had  it  that  he  was  a  poor  craftsman  in  his 
field  and  that  his  work  embarrassed  his  brethren.  Gradually,  how- 
ever, as  antagonism  toward  the  appointment  began  to  die  down, 
opinions  of  his  judicial  craftsmanship  changed.  His  defense  of  the 
rights  of  colored  persons  alleged  to  have  been  persecuted  by  state  offi- 
cials in  violation  of  the  Fourteenth  Amendment '  accentuated  the 
change  in  sentiment.  He  came  eventually  to  be  regarded  as  one  of 
the  more  able  members  of  the  Court. 

On  the  retirement  of  Justice  Sutherland,  in  January,  1938.  Stanley 

>£x  parte  Albert  Levitt,  302  U.S.  653  (1937). 
•Sec  Chambers  v.  Florida,  309  U.S.  227   (1940). 
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Reed,  of  Kentucky,  was  appointed  as  his  successor.  President  Hoover 
had  appointed  Reed  general  counsel  for  the  Federal  Farm  Board.  In 
the  New-Deal  administration,  Reed  served  first  as  general  counsel  for 
the  Reconstruction  Finance  Corporation  and  then  as  solicitor  general 
of  the  United  States.  In  the  latter  position  he  argued  many  of  the 
important  New-Deal  cases.  He  succeeded  in  keeping  in  the  back- 
ground in  the  conflict  over  the  reorganization  of  the  federal  judiciary, 
He  was  a  competent  lawyer  and  was  well  liked.  His  background  was 
much  more  conventional  than  that  of  Black.  The  nomination  was 
confirmed  without  important  opposition.  Reed  demonstrated  sound 
capacity  as  a  judge,  unmarred  by  characteristics  such  as  those  which 
drew  attention  to  Black. 

In  January,  1939,  President  Roosevelt  appointed  Felix  Frankfurter, 
a  professor  at  Harvard  Law  School,  to  succeed  Justice  Cardozo,  who 
had  died  some  months  earlier.  Frankfurter  was  known  as  an  able 
lawyer  and  teacher  with  liberal  tendencies.  He  had  been  the  close 
friend  of  Justices  Holmes,  Brandeis,  and  Cardozo.  He  had  been  re- 
sponsible for  the  selection  of  many  of  his  students  as  law  clerks  for 
members  of  the  Court  and  for  a  flock  of  appointments  to  various  posi- 
tions in  the  New-Deal  administration,  he  was  close  to  the  President 
himself,  and  he  was  reputed  to  be  highly  influential  in  the  molding 
of  policy.  He  had  long  been  a  member  of  the  American  Civil  Lib- 
erties Union  and  had  engaged  in  various  crusades  on  behalf  of  indi- 
vidual liberty.  He  had  been  active  in  connection  with  the  Sacco- 
Vanzetti  case  and  with  the  efforts  to  secure  freedom  for  Tom  Mooney 
from  a  California  prison.  The  principal  overt  opposition  to  his  ap- 
pointment was  on  grounds  of  alleged  radicalism.  He  appeared  at 
hearings  on  his  appointment  to  explain  the  record  of  his  activities 
and  to  declare  that  he  was  not  and  had  never  been  a  communist.  Ap- 
proximately a  year  and  a  half  after  his  appointment  he  wrote  the 
majority  opinion  in  a  case  in  which  the  Supreme  Court  upheld  a  state 
law  requiring  students  in  public  schools  to  salute  the  American  flag 
in  spite  of  religious  convictions/  The  opinion,  illuminated  by  the 
dissenting  opinion  of  Justice  Stone,  caused  speculation  as  to  whether 
his  zeal  in  behalt  of  human  liberty,  effectively  expressed  in  earlier 
years,  had  not  by  this  time  been  dissipated.  Other  opinions  raised 
the  same  question.  He  demonstrated  obvious  competence  as  a  mem- 
ber of  the  Court.  Yet,  like  Justice  Cardozo,  who  had  also  made  a 
reputation  of  first  rank  before  his  appointment  to  the  Court,  his  initial 

*  Mincrsvillc  School  District  v.  Gobitis,  310  US.  586  (1940). 
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judicial  efforts  appeared  to  do  little  more  than  sustain  the  reputation 
already  achieved.8 

In  March,  1939,  President  Roosevelt  appointed  William  O.  Doug- 
las, then  chairman  of  the  Securities  and  Exchange  Commission,  to 
succeed  Justice  Brandeis,  who  had  retired.  Douglas,  a  former  pro- 
fessor at  Yale  Sc  hool  of  Law,  had  shown  great  competence  in  dealing 
with  powerful  corporations  and  men  of  business,  and  was  unques- 
tionably an  expert  in  legal  problems  in  the  field  of  finance.  He  was 
generally  liked  and  the  appointment  was  confirmed  with  little  oppo- 
sition. After  he  joined  the  Court,  the  rumor  was  heard  from  time  to 
time  that  a  judicial  tribunal  offered  inadequate  opportunity  for  the 
expression  of  his  various  capacities;  and  he  was  discussed  as  a  possible 
candidate  for  Vice-Pi  esident  or  even  for  President.  He  was  only  forty 
years  of  age  when  appointed,  so  that  many  years  remained  for  the 
building  of  his  reputation  as  a  judge.  Amid  the  shifting  alignments 
on  the  Court  lie  took  positions  almost  always  in  harmony  with  those  of 
Justice  Black. 

In  January,  1940,  President  Roosevelt  appointed  Frank  Murphy, 
Attorney  General  of  the  United  States,  to  succeed  Justice  Butler,  who 
had  died  some  weeks  earlier.  Murphy  had  previously  served  as  high 
commissioner  to  the  Philippines  and  as  governor  of  Michigan.  In  the 
latter  position  he  had  achieved  national  prominence  through  his  fail- 
ure to  take  drastic  action  against  "sit-down"  strikers.  The  subsequent 
peaceful  solution  of  the  strikes  involved  left  him  with  a  reputation  as 
a  liberal  and  as  a  friend  of  labor.  He  received  highly  favorable  news- 
paper publicity  during  his  brief  period  as  Attorney  General,  but  he 
was  responsible  for  no  important  achievement  while  in  that  office.  As 
a  justice  he  tended  to  align  himself  with  Justices  Black  and  Douglas. 

The  position  left  vacant  by  the  retirement  of  Justice  McReynolds 
in  January,  1941,  was  not  filled  until  the  following  summer  when 
James  F.  Byrnes,  United  States  senator  from  South  Carolina,  was  ap- 
pointed. As  a  member  of  the  Senate  he  had  been  an  effective  agent 
of  the  administration.  After  appointment  to  the  Court,  he  continued 
to  be  an  administration  adviser  in  many  matters.  He  resigned  in 
October,  1942,  to  assume  the  important  position  of  director  of  eco- 
nomic stabili/ation. 

With  the  announcement  of  Chief  Justice  Hughes,  in  June,  1941, 
that  he  was  al>3Ut  to  retire,  the  President  appointed  Robert  H.  Jack- 

•For  clues  as  to  his  philosophy  sec  his  Air.  Justice  Holmes  and  the  Supreme  Court 
(19S8). 
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son,  Attorney  General  of  the  United  States,  to  be  an  associate  justice. 
Jackson,  a  New  York  lawyer,  had  joined  the  administration  in  1934  as 
general  counsel  for  the  Bureau  of  Internal  Revenue.  He  had  served 
thereafter  as  assistant  attorney  general,  solicitor  general,  and  Attorney 
General.  Pie  was  an  able  and  energetic  lawyer.  His  phenomenal  suc- 
cess as  solicitor  general  in  winning  cases  before  the  Supreme  Court, 
however,  by  coritiast  with  the  numerous  important  failures  of  Solicitor 
General  Reed,  was  due,  not  merely  to  his  ability  as  a  lawyer,  but  to 
the  fact  that  the  Supreme  Court  had  become,  as  he  expressed  it,  "in 
general  outlook,  the  most  liberal  of  any  court  of  last  resort  in  the 
land." '  He  was  an  ardent  New-Dealer  and  gave  promise  of  full  sup- 
port for  administration  measures. 

Early  in  1913  the  President  chose  Wiley  B.  Rutlcdge,  of  Iowa, 
then  a  member  of  the  United  States  court  of  appeals  for  the  Dis- 
trict of  Columbia,  to  succeed  Justice  Byrnes.  The  earlier  appoint- 
ment had  also  come  from  President  Roosevelt,  and,  from  that  fact 
and  from  the  character  of  his  decisions  on  recotd,  it  was  assumed 
that  he  would  see  pretty  much  eye  to  eye  with  his  brethren  on  the 
Supreme  Court  on  matters  involving  fundamental  cleavages. 

During  the  period  of  sharpest  criticism  of  the  Supreme  Court  the 
President  and  members  of  his  administration  had  said  much  about  the 
advanced  age  of  the  justices  as  a  cause  for  inflexible  attitudes  on  the 
part  of  the  Court.  The  average  age  in  1937,  when  the  struggle  to  re- 
form the  Court  took  place,  was  more  than  seventy-two  years.  The 
average  after  the  appointment  of  Justice  Rutledge  in  1943  had  been 
reduced  to  a  point  between  fifty-six  and  fifty-seven  years.  Indeed,  the 
average  age  of  the  Roosevelt  appointees  when  the  appointments  were 
made  —  including  the  age  of  Stone  when  he  was  promoted  to  the  chief 
justiceship  —  was  less  than  forty-eight  years.  The  change  by  no  means 
indicated  the  selection  of  juveniles  for  Court  positions,  but  it  stands 
in  reasonably  sharp  contrast  with  six  appointments,  including  the  pro- 
motion of  an  associate  justice  to  the  chief  justiceship,  made  by  Presi- 
dent Taft,  with  an  average  age  of  slightly  more  than  fifty-six  years.  In 
1943,  only  Chief  Justice  Stone  had  reached  the  age  of  seventy.  Two 
justices  were  in  their  sixties,  four  were  in  their  fifties,  and  two  were 
in  their  forties.  Temporarily,  therefore,  the  Court  was  a  much  more 
youthful  tribunal  than  in  its  period  of  crisis,  but  its  youthfulness 
might  be  presumed  to  be  only  temporary,  since  there  was  no  reason  to 
expect  the  early  retirement  of  the  new  members. 

•  Robert  H.  Jackson.  The  Struggle  for  Judicial  Supremacy   (1941),  p.  vi. 
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President  Roosevelt  seems  to  have  tried  to  bring  the  Supreme  Court 
into  closer  contact  with  the  problems  out  of  which  judicial  decisions 
arise  by  allotting  non-judicial  tasks  to  individual  justices.  Reed  and 
Frankfurter  did  errands  in  connection  with  the  personnel  system  of  the 
government.  Byrnes  maintained  important  contacts  with  Congress. 
Roberts  left  the  Court  temporarily  to  help  investigate  the  catastrophe 
at  Pearl  Harbor.  It  is  said  that,  when  Chief  Justice  Stone  was  ap- 
proached about  serving  on  a  committee  to  investigate  the  lubber  sup- 
ply of  the  country,  he  rejected  the  proposal.  He  let  it  be  known 
thereafter  that  he  considered  the  work  of  the  Court  sufficiently  im- 
portant and  sufficiently  heavy  to  take  all  the  time  of  all  the  members, 
His  attitude  seemed  likely  to  stand  in  the  way  of  further  important 
use  of  members  of  the  Court  for  non-judicial  activities. 

The  fresh  approach  of  the  new  justices  to  constitutional  questions 
brought  about  the  specific  overruling  of  a  score  of  earlier  decisions, 
dictated  a  number  of  new  trends  which  did  not  require  direct  reversal 
of  earlier  decisions,  and  demonstrated  a  policy  of  tolerance  toward 
federal  legislation.  Unanimity  of  sentiment  was  not  achieved,  how- 
ever. Dissenting  opinions  are  written  in  large  numbers,  and  the  ab- 
sence of  one  justice  for  any  considerable  time  results  in  the  piling-up 
of  cases  which  need  to  be  reargued  before  a  full  Court  because  votes 
have  been  evenly  divided.  The  current  period  differs  from  that 
which  preceded  it,  first,  in  that  no  member  of  the  Court  seeks  the 
broad  restraint  of  governmental  powers  as  Justices  Van  Devanter, 
Sutherland,  McReynolds,  and  Butler  had  done,  and,  secondly,  in  that 
no  group  within  the  Court  has  as  yet  become  so  solidified  as  to  act  as 
a  unit  in  most  groupings  of  important  cases.  Rigid  alignments  may 
yet  develop  and  cases  already  decided  may  later  be  used  to  portray 
their  beginnings,  but  the  nature  of  such  alignments  is  not  yet  ap- 
parent. The  following  groupings  of  materials  are  presented,  not  to 
show  such  alignments,  but  to  indicate  very  tentatively  some  of  the 
broad  trends  in  constitutional  development  that  scern  to  be  revealed 
by  recent  Supreme  Court  decisions/ 

THE  CONTROL  OF  AGRICULTURE 

The  Supreme  Court  permitted  the  administration  to  salvage  by 
different  approaches  much  of  the  program  of  agricultural  control 

7  The  press  and  legal  periodicals  are  filled  with  contemporary  materials  on  the  sub- 
ject. The  appraisal  of  these  materials,  as  well  as  the  final  appiai^al  of  recent  decisions 
of  the  Supieme  Court,  must  await  further  passage  of  time.  For  discussion  of  many  of 
the  case*  see  Jackson,  op.  cit.,  chapter  VIII. 
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which  had  seemed  for  a  time  to  have  been  wrecked  by  the  decision  in 
United  States  v.  Butler  invalidating  control  by  the  processing-tax 
device.  Crop  limitation  under  the  cover  of  soil  conservation,  by  mean* 
of  payments  from  the  federal  Treasury  in  return  for  the  withdrawal  of 
acreage  from  production,  proved  inadequate.  Having  been  defeated 
in  its  attempt  to  use  the  taxing  power  as  the  basis  for  control,  the  ad- 
ministration now  turned  to  the  commerce  power,  upon  which  a  num- 
ber of  regulatory  measures,  including  important  portions  of  the  Agri- 
cultural  Adjustment  Act  of  1938,  were  based.  In  a  skillfully  drafted 
statute  Congress  declared  that  much  of  the  tobacco,  corn,  wheat,  cot- 
ton, and  rice  produced  in  the  United  States  moved  in  interstate  and 
foreign  commerce.  It  found  that  disorderly  marketing  due  to  the 
offering  of  excess  quantities  of  these  crops  injured  interstate  and  for- 
eign commerce.  It  provided  a  means  of  control  through  the  Secre- 
tary of  Agriculture.  If  by  prescribed  standards  the  Secretary  found 
that  the  supply  of  a  crop  available  for  marketing  was  excessive,  he  was 
to  limit  the  amount  marketed  during  the  ensuing  year  by  allotting 
quotas  to  the  producing  states  and  to  farmers  within  those  states. 

The  statute  did  not  purport  to  regulate  production.  It  did  not 
limit  the  amount  of  a  crop  to  be  grown  on  any  farm.  On  any  amount 
sold  in  excess  of  a  quota,  however,  it  prescribed  a  penalty  so  heavy  as 
to  be  prohibitive.  As  to  tobacco,  and  in  large  part  as  to  the  other 
commodities,  little  use  could  be  made  of  the  products  unless  they 
were  sold.  The  effect  of  the  statute,  therefore,  was  not  merely  to 
icgulate  interstate  commerce,  but  to  curtail  production.  Speaking 
tor  the  Supreme  Court  in  the  Butler  case,  Justice  Roberts  had  de- 
clared that  control  of  production  by  means  of  benefit  payments  was 
an  encroachment  upon  the  powers  of  the  states.  The  marketing 
statute  was  now  attacked  as  unconstitutional  on  the  basis  of  the 
earlier  decision. 

The  Court  passed  upon  the  new  statute  in  Mulford  v.  ^uuth," 
Justice  Roberts  again  acting  as  spokesman.  He  found  the  new  statute 
constitutional  as  a  regulation  of  interstate  commerce.  He  interpreted 
it  as  a  regulation  of  marketing  rather  than  of  production,  and  failed 
even  to  mention  the  decision  in  the  tax  case.  Justice  Butler  stressed 
that  case  in  a  dissenting  opinion  concurred  in  by  Justice  McReynolds, 
but  without  avail. 

The  Mulford  decision  did  not  reverse  the  decision  in  United  States 

•507  U.S.  58  (1939).  The  way  was  paved  for  the  Mulford  decision  by  Currin  v 
Wallace,  506  U.S.  1  (1959),  applying  the  Tobacco  Inspection  Act  of  1955. 
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v.  Butler,  but  for  products  marketed  largely  in  interstate  commerce 
it  sanctioned  control  under  the  commerce  power,  control  which  had 
been  banned  as  not  being  a  legitimate  exercise  of  the  taxing  power. 
The  decision  undoubtedly  represented  a  change  in  sentiment  on  the 
part  of  the  Court.  It  is  true,  however,  that  the  Court  in  times  past 
had  seemed  to  find  fewer  pitfalls  in  regulations  based  on  the  com- 
merce power  than  in  those  based  on  the  taxing  power.*  The  justices 
may  have  preferred  the  use  of  one  source  rather  than  the  other  as  a 
basis  for  limitation  upon  the  sale,  and  hence,  indirectly,  upon  the  pro- 
duction, of  agricultural  commodities. 

Regulations  which  were  effective  for  the  control  of  marketing  in 
some  fields  were  not  necessarily  adequate  as  to  others.  When  state 
control  of  the  milk  business  proved  ineffective,  either  because  the 
business  crossed  state  lines  w  or  for  some  other  reason,  the  federal  gov- 
ernment attempted  to  provide  uniform  regulations  on  the  basis  of  the 
commerce  power.  In  two  important  cases  u  the  Supreme  Court  up- 
held the  Agricultural  Marketing  Agreement  Act  of  1937  as  it  applied 
to  the  fixing  of  the  price  of  milk  paid  by  handlers  to  farmers  in  the 
New  York  and  Boston  areas.  The  policy  of  the  statute  was  declared 
to  be  to  establish  and  maintain  such  orderly  marketing  conditions  for 
agricultural  commodities  in  interstate  commerce  as  would  maintain 
prices  to  farmers  at  a  level  that  would  give  agricultural  commodities 
a  purchasing  power  with  respect  to  articles  that  farmers  bought  equiv- 
alent to  the  purchasing  power  of  agricultural  commodities  in  the  base 
period,  the  years  from  1909  to  1914.  The  statute  authorized  the 
Secretary  of  Agriculture  to  enter  into  marketing  agreements  with 
producers  and  others  engaged  in  handling  agricultural  commodities, 
or,  if  no  such  agreement  could  be  secured,  he  might  issue  an  order 
regulating  the  industry  if  it  was  approved  by  two-thirds  of  the  pro- 
ducers in  the  area  subject  to  it.  The  Secretary  issued  two  such  orders 
to  regulate  milk  prices  in  the  New  York  and  Boston  areas. 

The  Supreme  Court  had  two  important  precedents  on  constitu- 
tional questions.  In  the  Nebbia  case,"  decided  in  1934,  it  had  upheld 
the  power  of  a  state  to  fix  milk  prices.  In  Mulford  v.  Smith,  dis- 
cussed above,  it  had  reiterated  the  fact  that  sales  of  commodities  made 
locally  for  subsequent  shipment  in  interstate  commerce  were  subject 

•Sec  chapter  33.  10See  Baldwin  v.  Seelig,  294  U.S.  511    (19S5). 

u  United  States  v.  Rock  Royal  Cooperative,  307  US.  533   (1939),  and  H.  P.  Hood  and 
Sons  v.  United  States.  307  U.S.  588  (1939). 
M  Nebbia  v.  New  York,  291  US.  502.    See  chapter  36. 
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to  federal  regulation  on  the  basis  of  the  commerce  power.  The  Court 
had  little  difficulty,  therefore,  in  upholding  federal  power  to  fix  prices 
for  the  sale  of  milk.  The  several  opinions  showed  the  beginning  of 
new  divisions  within  the  Court.  Justice  Reed,  who  spoke  for  the 
majority,  phrased  his  opinions  in  such  a  way  as  to  create  the  impres- 
sion that  this  exercise  of  the  commerce  power  was  based  upon  the 
peculiar  use  and  nature  of  milk  and  might  not  extend  to  other  com- 
modities. Justices  Black  and  Douglas,  who  concurred  with  him 
otherwise,  thought  no  such  intimation  should  be  made.  Justices  Mc- 
Rpynolds  and  Butler,  at  the  opposite  extreme,  declared  that  the 
Schechter  case  had  demonstrated  the  absence  of  congressional  author- 
ity to  manage  private  business  affairs  under  the  transparent  guise  of 
regulating  interstate  commerce.  They  concurred  with  Justice  Rob- 
erts in  the  New  York  case,  as  did  Chief  Justice  Hughes  also,  that  the 
order  issued  was  not  authorized  by  the  statute  and  that,  if  it  was 
authorized,  it  constituted  a  denial  of  due  process  of  law. 

In  the  Boston  case,  Justice  Roberts  argued  in  a  dissenting  opinion 
that  the  statute  unconstitutionally  delegated  legislative  power  to  the 
Secretary  of  Agriculture.  Justices  McReynolds  and  Butler  agreed. 
The  question  of  the  delegation  of  legislative  power  was  raised  in  the 
several  agricultural  cases  mentioned,  and  it  was  discussed  particularly 
in  the  milk  cases.  The  later  statutes  had  been  dratted  with  greater 
care  than  the  earlier  ones  as  to  provision  of  standards  for  guidance  of 
administrative  officers,  however,  and  it  was  perhaps  for  this  reason,  as 
well  as  because  of  changes  in  the  personnel  of  the  Court,  that  none  of 
the  later  statutes  was  invalidated. 

In  Wickard  v.  Filburn,"  decided  in  November,  1942,  the  Court 
authorized  under  the  commerce  power  a  degree  of  regulation  of  agri- 
culture which  would  have  been  inconceivable  a  decade  earlier.  It 
sanctioned  penalties  on  the  production  of  wheat  in  excess  of  quotas 
established  by  the  Secretary  of  Agriculture  even  though  the  wheat  was 
to  be  consumed  on  the  farm  of  the  producer.  Home-grown  wheat 
supplied  a  need  of  the  man  who  grew  it,  said  Justice  Jackson  for  a 
unanimous  Court,  a  need  which  would  otherwise  be  reflected  by  pur- 
chases in  the  open  market.  Home-grown  wheat  was  therefore  in  com- 
petition with  wheat  which  moved,  or  might  move,  in  interstate  com- 
merce. Congress  might  regulate  its  production  in  order  to  eliminate 
irregularities  in  the  flow  of  interstate  commerce.  The  decision  went 
so  far  in  justifying  the  exercise  of  federal  regulatory  power  as  to  shat- 

M  63  s.  ct.  82. 
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ter  almost  all  previous  conceptions  of  limitations  on  such  power.  The 
trend  of  federal  agricultural  statutes  and  of  Supreme  Court  decisions 
upholding  them  was  to  promote  co-operative  action  among  farmers 
and  farm  organizations  to  bring  about  order  in  the  production  and 
distribution  of  agricultural  products.  In  general,  the  federal  govern- 
ment supervised  co-operative  arrangements  through  participation  by 
the  Secretary  of  Agriculture.14  The  combinations  in  the  form  of  agri- 
cultural organizations,  together  with  the  governmental  organizations 
maintained  for  the  promotion  of  agricultural  welfare,  represent  aggre- 
gations of  tremendous  power,  with  the  Secretary  of  Agriculture  as 
their  actual  or  potential  leader. 

LABOR 

Numerous  decisions  upheld  statutes  and  administrative  interpreta- 
tions calculated  to  promote  the  welfare  of  labor,  though  with  occa- 
sional curbs  on  illegal  labor  activity.  In  general,  the  Supreme  Court 
interpreted  broadly  the  powers  of  the  National  Labor  Relations 
Board.  It  greatly  extended  the  conception  of  interstate  commerce, 
permitting  application  of  the  National  Labor  Relations  Act  even 
to  plants  of  which  none  of  the  products  were  sold  in  interstate  com- 
merce. The  distinction  between  manufacture  and  commerce  had 
ceased  to  mark  the  limits  of  federal  regulatory  power.  An  example 
from  the  many  cases  is  that  of  Consolidated  Edison  Company  v. 
National  Labor  Relations  Board.18  Since  the  Consolidated  Edison 
Company  produced  no  electricity  for  use  outside  the  state,  it  denied 
the  power  of  the  federal  government  to  regulate  relations  with  its  em- 
ployees. The  Supreme  Court  found,  nevertheless,  that  disruption  of 
the  production  of  electricity  would  have  an  injurious  effect  upon  in- 
terstate commerce  to  such  an  extent  as  to  justify  federal  regulation, 
even  though  the  activities  involved  were  immediately  local.  The 
current  used  was  a  necessity  for  communication  by  telephone,  tele- 
graph, and  radio,  for  illumination  which  was  necessary  to  interstate 
commerce,  and  for  such  transportation  as  that  carried  on  at  the  ter- 
minals of  the  great  railroads.  Justices  McReynolds  and  Butler  dis- 

MThe  anti-trust  laws  continued  applicable  where  combinations  to  fix  prices  were 
formed  other  than  according  to  the  rules  provided  by  statute.  (See  United  States  v.  Bor- 
den,  308  U.S.  188  [1939].)  After  Congress  entered  the  regulatory  field,  the  Supreme 
Court  interpreted  federal  power  broadly  in  the  face  of  state-rights  arguments.  (See  Clover- 
leaf  Butter  Co.  v.  Patterson,  315  U.S.  148  [1942],  and  United  States  v.  Wrightwood  Dairj 
Co..  315  U.S.  110  [1942].) 
U.S.  197  (1938V 
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sented,  contending  that  regulation  on  the  basis  of  the  commerce 
power  was  barred  by  decisions  in  the  Schechter  and  Carter  cases. 

The  methods  by  which  employers  seek  to  avoid  employment  of 
workers  who  agitate  in  behalf:  of  unions  and  in  behalf  ot  improvement 
of  the  conditions  of  labor  arc  infinite  in  number  and  are  matched 
only  by  the  strategy  oi  prolessioria)  labor  leaders  and  agitators  who 
seek  to  use  the  organized  power  of  labor  and  the  laws  giving  it  pro- 
tection to  serve  their  various  ends.  In  many  cases  during  the  period 
under  discussion  the  Supreme  Court  upheld  the  National  Labor  Re- 
lations Board  in  its  effoit  to  preserve  to  labor  its  full  right  of  collec- 
tive bargaining.  However,  with  Justices  Reed  and  Black  dissenting, 
it  refused  to  inteiprct  the  National  Labor  Relations  Act  in  such  a 
way  as  to  protect  lights  ot  persons  who  had  engaged  in  a  so-called 
"sit-down"  strike,  even  though  it  admitted  that  the  employer  had 
violated  the  law.16  Again,  the  Court  refused  to  hold  that  employers 
had  to  accept  conditions  laid  down  by  employees  in  the  process  ol 
bargaining.  In  a  case  in  which  a  dispute  had  resulted  in  the  closing- 
down  of  a  plant  and  negotiations  between  the  employer  and  his  em- 
ployees had  come  to  a  deadlock,  the  Court  took  the  position  that  the 
employer  had  fulfilled  his  obligations  under  the  law  and  was  within 
his  rights  in  reopening  his  plant  with  new  employees." 

The  unanimous  decision  in  United  States  v.  Darby,18  upholding  the 
Fair  Labor  Standaids  Act,  represented  a  victory  tor  which  the  friends 
of  labor  had  struggled  many  years.  Ignoring  the  decision  in  Hammer 
v.  Dagenhart,  the  child-labor  case  of  1918,  which  stood  squarely  in  the 
way,  Congress  had  forbidden  shipment  of  goods  in  interstate  com- 
merce which  had  been  produced  by  workers  receiving  less  than  the 
minimum  to  be  established  or  working  longer  hours  than  the  maxi- 
mum to  be  established.  The  doctrine  announced  in  the  Dagenhart 
case  had  been  whittled  down  by  decision  after  decision,  so  that  doubt 
had  long  been  felt  as  to  the  extent  to  which  it  was  still  controlling.  In 
the  Darby  case  the  Supreme  Court  flatly  overruled  it  and  approved 
the  type  of  legislation  which  had  previously  been  banned.  Although 
the  statute  gave  broad  discretion  to  the  administrator,  the  Court  held, 
in  a  companion  case,1*  that  power  was  not  unconstitutionally  dele- 

*  National  Labor  Relations  Board  v.  Fanstecl  Metal  Corporation,  306  U.S.  240   (1939). 
"National  Laboi   Relations  Board  v.  Sands  Manufacturing  Co.,  306  U.S.  3S2    (1939) 
Justices  Black  and  Reed  dissented. 
-512  US.  100   (1941). 
»Opp  Cotton  Mills  v.  Administrator,  312  U.S.  125  (1941). 
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gated,  and  that  constitutional  rights  were  not  impaired  by  the  methods 
of  administration.  These  later  decisions  left  little  room  for  the  doc- 
trine that  the  exercise  of  existing  federal  powers  was  limited  by 
powers  of  sovereignty  assumed  to  have  been  left  to  the  states.  The 
action  of  the  Court  removed  what  for  a  time  had  seemed  a  serious 
doctrinal  obstruction  to  broad  federal  regulatory  measures,"  and  in 
so  doing  it  imprinted  more  clearly  the  stamp  of  the  New  Deal  on  the 
development  of  American  constitutional  law.  The  breadth  of  the 
Darby  decision  was  further  illustrated  in  1942  when  the  Supreme 
Court  upheld  federal  regulation  ol  the  hours  and  wages  of  janitors, 
elevator  operators,  repairmen,  and  other  employees  of  a  landlord  who 
leased  a  building  to  manufacturers  of  clothing  to  be  sold  in  inter- 
state commerce.11 

The  reconstituted  Supreme  Court  did  not  completely  deny  the  ap- 
plication of  anti-trust  legislation  to  labor,  but  it  limited  it  in  impor- 
tant decisions.  In  May,  1940,  the  Court  denied  that  such  legislation 
applied  to  a  labor  organization  which  had  done  considerable  damage 
to  the  business  of  a  company  by  means  of  a  "sit-down"  strike."  Early 
in  1940,  the  Court  further  restricted  the  application  of  anti-trust  laws 
in  a  case  which  involved  a  secondary  boycott  carried  on  in  connec- 
tion with  a  jurisdictional  struggle  between  a  union  of  carpenters  and 
a  union  of  machinists."  Justice  Frankfurter,  speaking  for  the  Court, 
summarized  the  enactment  of  the  Clayton  Act  of  1914  as  an  attempt 
to  secure  protection  of  labor  against  the  application  of  the  Sherman 
Act.  He  criticized  early  opinions  of  the  Supreme  Court  devitalizing 
the  Clayton  Act  as  a  protector  of  labor,  and  called  attention  to  power- 
ful judicial  dissents  and  informed  lay  opinion  which  had  disagreed 
with  the  majority  of  the  Court.  The  Morris-La  Guardia  Act  of  1932, 
he  said,  by  narrowing  the  circumstances  under  which  the  federal 
courts  could  grant  injunctions  in  labor  disputes,  had  removed  the 
fetters  upon  trade-union  activities,  which,  according  to  judicial  con- 
struction, the  Clayton  Act  had  left  untouched.  He  stressed  the  state- 
ment of  public  policy  as  to  labor  included  in  the  Norris-La  Guardia 
Act."  Even  though  that  act  did  not  directly  cover  the  kinds  of  situ- 
ations  now  before  the  Court,  he  reached  the  conclusion  that  the  state- 

"  For  discussion  of  this  doctrine,  often  tailed  "dual  federalism/'  see  Edward  S.  Cor  win, 
The  Twilight  of  the  Supreme  Court  (1934). 

*  Kirschbaum  v.  Walling,  316  U.S.  517   (1942). 

«  Apex  Hosiery  Co.  v.  Leader,  310  U.S.  469  (1940).  Chiel  Justice  Hughes  and  Justice! 
McRcynolds  and  Roberts  dissented. 

"•United  States  v.  Hutcheson,  312  U.S.  219   (1941).  "See  chapter  25. 
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mcnt  of  policy  in  it  nullified  an  important  part  of  the  substance  oi 
the  Sherman  Act.  The  judicial  strategy  of  the  decision  was  well  de- 
scribed in  the  following  paragraphs  of  the  dissenting  opinion  of 
Justice  Roberts,  in  which  Chief  Justice  Hughes  concurred: 

By  a  process  of  construction  never,  as  I  think,  heretofore  indulged 
by  this  Court,  it  is  now  found  that,  because  Congress  forbade  the  issu- 
ing of  injunctions  to  restrain  certain  conduct,  it  intended  to  repeal 
the  provisions  of  the  Sherman  Act  authorizing  actions  at  law  and 
criminal  prosecutions  for  the  commission  of  torts  and  crimes  defined 
by  the  anti-trust  laws.  The  doctrine  now  announced  seems  to  be  that 
an  indication  of  a  change  of  policy  in  an  act  as  respects  one  specific 
item  in  a  general  field  of  the  law,  covered  by  an  earlier  act,  justifies  this 
Court  in  spelling  out  an  implied  repeal  of  the  whole  of  the  earlier 
statute  as  applied  to  conduct  of  the  sort  here  involved.  I  venture 
to  say  that  no  court  has  ever  undertaken  so  radically  to  legislate  where 
Congress  has  refused  to  do  so. 

The  construction  of  the  act  now  adopted  is  the  more  clearly  inad- 
missible when  we  remember  that  the  scope  of  proposed  amendments 
and  repeals  of  the  anti-trust  laws  in  respect  of  labor  organizations  has 
been  the  subject  of  constant  controversy  and  consideration  in  Con- 
gress. In  the  light  of  this  history,  to  attribute  to  Congress  an  intent 
to  repeal  legislation  which  has  had  a  definite  and  well-understood 
scope  and  effect  for  decades  past,  by  resurrecting  a  rejected  construc- 
tion of  the  Clayton  Act  and  extending  a  policy  strictly  limited  by  the 
Congress  itself  in  the  Morris-La  Guardia  Act,  seems  to  me  a  usurpation 
by  the  courts  of  the  function  of  the  Congress,  not  only  novel,  but 
fraught,  as  well,  with  the  most  serious  dangers  to  our  constitutional 
system  of  division  of  powers.* 

Over  a  long  period  of  years  the  dissenting  liberal  judges  on  the  Court 
and  their  followers  had  criticized  the  conservative  majority  for  unjusti- 
fiable encroachment  on  the  field  of  legislation  by  holding  unconstitu- 
tional or  interpreting  narrowly  statutes  enacted  by  Congress.  The 
opinion  by  Justice  Frankfurter  in  this  case  indicates  that  the  new 
grouping  of  liberals  was  not  averse  to  using  its  power  to  give  to  laws 
already  enacted  a  content  which  they  did  not  possess. 

THE  CONTROL  OF  INDUSTRY 

In  contrast  with  its  nullification  of  the  National  Industrial  Recov- 
ery Art,  the  Supreme  Court  upheld  various  other  types  of  efforts  of  the 
federal  government  to  regulate  industry.  It  yielded  its  approval  to 

•512  U.S.  245246. 
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the  newly  energized  campaign  to  enforce  anti-trust  laws  against  in- 
dustry. In  a  five-to-two  decision,  for  example,  it  upheld  the  convic- 
tion of  oil  companies  for  activities  in  combination  intended  to  stabi- 
lize the  industry.28  Even  though  the  activities  had  been  carried  on  in 
co-operation  with  federal  administrators  during  the  NRA  period, 
their  continuation  thereafter  reverted  to  an  illegal  status  by  virtue  ol 
the  fact  that  the  National  Industrial  Recovery  Act  was  no  longer 
effective.  Among  other  things,  the  defendants  had  combined  to  fix 
prices.  The  Court  held  that  the  combination  was  not  rendered  legal 
by  virtue  of  the  fact  that  the  prices  were,  or  might  be,  reasonable. 

Powerful  holding  companies  fought  against  enforcement  of:  provi- 
sions of  the  Public  Utility  Holding  Company  Act  of  1935  which  re- 
quired them  to  register  with  the  Securities  and  Exchange  Commis- 
sion and  to  submit  in  connection  with  registration  masses  of  facts  that 
would  be  used  by  the  commission  in  determining  whether  and  to  what 
extent  the  several  companies  must  be  reorganized.  The  Supreme 
Court  upheld  the  registration  provisions  of  the  act.*1  It  found  them 
separable  from  other  provisions,  such  as  those  requiring  reorganiza- 
tion of  the  holding  companies,  but  the  reasoning  was  such  as  to  indi- 
cate that  the  statute  would  be  upheld  in  its  entirety  when  the  occasion 
arose. 

Electric-power  companies  in  certain  sections  of  the  country  ob- 
jected to  activities  of  the  federal  emergency  administrator  of  public 
works,  which  included  making  loans  and  grants  to  municipalities  for 
construction  of  electrical  plants  and  facilities.  They  sought  injunc- 
tions on  grounds  that  the  expenditures  by  the  federal  government 
were  unconstitutional  and  that  the  companies  were  unconstitution- 
ally deprived  of  their  rights  by  government-financed  competition.  In 
1938,  the  Court  followed  earlier  decisions  by  holding  that  no  com- 
pany had  sufficient  interest  in  the  funds  in  the  federal  Treasury  to  be 
entitled  to  bring  a  suit  to  determine  the  constitutionality  of  expendi- 
tures from  the  Treasury.  The  Court  held  further  that  the  companies 
would  be  deprived  of  no  legal  rights  by  the  competition  of  munic- 
ipally owned  plants,  even  though  they  suffered  financial  losses.  The 
companies  held  no  exclusive  rights  to  the  several  markets." 

"United  States  v.  Socony- Vacuum  Oil  Co.,  310  U.S.  150  (1940).  For  decisions  curbing 
ihe  use  of  patent  laws  to  circumvent  anti  tiust  laws  see  United  States  v.  Masonite  Cor- 
poration, 316  U.S.  265  (1942),  and  United  States  v.  Univis  Lens  Co.,  316  U.S.  241  (1942). 

w  Electric  Bond  and  Share  Co.  v.  Securities  and  Exchange  Commission,  503  U.S.  419 
(1938).  Justice  McReynolds  dissented. 

"Alabama  Power  Co.  v.  Ickes,  302  VS.  464   (1938). 


970  JUDICIAL     TRENDS 

On  the  same  and  other  grounds,  an  electric-power  company  attacked 
the  constitutionality  of  the  operations  of  the  Tennessee  Valley  Au- 
thority. It  contended  that  the  competition  resulting  from  the  sale 
of  electric  power  by  TVA  was  depriving  it  of  constitutional  rights. 
The  Court  found  that  the  company  had  no  monopoly  rights  in  the 
matter,  and  the  opinion  of  the  Court,  written  by  Justice  Roberts, 
was  such  as  to  uphold  broadly  the  activities  carried  on  by  the  Tennes- 
see Valley  Authority.* 

After  the  Bituminous  Coal  Conservation  Act  of  1935  had  been  held 
unconstitutional  in  the  Carter  case,  Congress,  in  1937,  re-enacted  the 
measure  except  for  the  labor  provisions.  The  new  statute  provided 
for  the  organization  of  coal  pioducers  under  a  bituminous-coal  code. 
Producers  were  coerced  into  membership  by  means  of  a  heavy  tax 
applied  to  production  by  non-members.  Members  of  the  code  had 
to  submit  to  price-fixing  and  to  the  regulation  of  methods  of  compe- 
tition. The  statute  reached  the  Supreme  Court  in  1940,  when  only 
Justices  McReynolds  and  Roberts  remained  from  the  majority  in  the 
Carter  case.  Speaking  through  Justice  Douglas,  the  Court  upheld 
the  statute  as  a  legitimate  regulation  of  interstate  commerce.  Only 
Justice  Me  Reynolds  dissented.*'  The  difficulties  now  remaining  in  the 
way  of  control  were  difficulties  of  administration  rather  than  of  con- 
stitutionality. 

In  United  States  v.  Appalachian  Electric  Power  Company,*1  decided 
in  December,  1940,  the  Supreme  Court  so  expanded  its  interpretation 
of  what  constituted  a  navigable  stream  as  greatly  to  extend  the  juris- 
diction of  the  federal  government  over  water-power  projects.  Under 
the  Federal  Water  Power  Act  a  dam  in  a  non-navigable  stream  could 
be  constructed  without  a  federal  license  only  if  the  Federal  Power 
Commission  found  that  the  interest  of  interstate  or  foreign  commerce 
would  not  be  affected.  If  the  stieam  was  navigable,  the  federal  gov- 
ernment retained  the  right  to  take  over  the  project  at  the  end  of  a 
fifty-year  period  under  prescribed  circumstances,  together  with  broad 
powers  of  regulation  during  the  fifty-year  period.  It  was  to  the  in- 
terest of  the  company  planning  a  project  to  demonstrate  that  the 
stream  involved  was  not  navigable.  On  the  other  hand,  in  order  to 
extend  its  control  over  the  production  of  electric  power,  it  was  to  the 

"Tennessee  Electric  Power  Co.  v.  Tennessee  Valley  Authority,  306  US.  118  (1939) 
Justices  McReynolds  and  Butler  dissented. 

"Sunshine  Anthiacite  Coal  Co.  v.  Adkins,  310  U.S.  381    (1940). 
"311  U.S.  377    (1940). 
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advantage  of  the  government  to  expand  the  legal  concept  of  navi* 

gability. 

The  case  before  the  Court  had  to  do  with  the  navigability  of  the 
New  River,  which  flowed  through  gorges  and  shoals  from  Virginia 
into  West  Virginia,  where  it  joined  the  Kanawha  River.  If  naviga- 
bility in  law  meant  navigability  in  fact,  as  stated  in  many  court  deci- 
sions, and  if  the  fact  of  navigability  was  understood  as  the  layman 
would  understand  it,  the  New  River  was  obviously  not  navigable.  Fur- 
thermore, although  improvement  of  the  river  had  been  considered  on 
various  occasions,  no  project  was  now  contemplated  such  as  that  pre- 
viously undertaken  on  the  Colorado  River,  which  would  have  the 
effect  of  rendering  the  New  River  usable  for  navigation.  The  United 
States  district  court  and  the  circuit  court  of  appeals,  relying  upon  ex- 
tensive investigations,  found  that  the  river  was  not  navigable.  The 
Supreme  Court,  however,  with  Justices  Roberts  and  McReynolds  dis- 
senting and  the  Chief  Justice  not  participating,  found  the  river  navi- 
gable. The  apparent  effect  of  the  decision  is  that  any  stream  which 
could  be  made  usable  for  navigation  after  expenditure  of  almost  any 
conceivable  sum  of  money  for  its  improvement  is  to  be  considered 
navigable  at  law,  even  though  no  such  expenditure  is  contemplated. 

It  seems  clear  that  the  decision  of  the  majority  of  the  Court  con- 
stituted a  remolding  of  the  law  to  promote  the  conceptions  of  public 
policy  held  by  the  administration  and  by  the  majority  of  the  Court. 
Such  a  statement  implies  no  criticism  of  such  conceptions  of  policy, 
it  is  intended  only  to  re-emphasize  the  fact  that  the  Supreme  Court, 
whether  the  dominant  group  is  known  as  liberal  or  as  conservative, 
uses  its  power  of  deciding  cases  to  work  with  or  against  the  adminis- 
tration in  power  in  the  shaping  of  major  national  policies. 

As  the  United  States  was  entering  the  second  World  War,  the  gov- 
ernment was  making  an  effort  to  have  the  Supreme  Court  declare  in- 
valid a  contract  in  terms  of  which  a  corporation  had  made  exorbitant 
profits  out  of  sales  to  the  government  during  the  first  World  War. 
Justice  Black,  speaking  for  the  majority  of  the  Court,  denied  the 
desired  relief.  The  contract  had  been  made  pursuant  to  statute.  The 
profits  reaped  by  the  corporation  might  arouse  indignation,  but  "in- 
dignation based  on  the  notions  of  morality  of  this  or  any  other  court 
cannot  be  judicially  transmuted  into  a  principle  of  law  of  greater 
force  than  the  express  will  of  Congress."  *  He  thought  the  govern- 
ment had  not  accepted  the  terms  of  the  contract  under  duress.  If  a 

-  United  States  v.  Bethlehem  Steel  Corporation,  315  UJS.  289,  308-309   (1942). 
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private  corporation  refused  to  co-operate  in  winning  the  war,  Con* 
gress  had  the  power  "to  draft  business  organizations  to  support  the 
lighting  men  who  risk  their  lives."  * 

Justice  Frankfurter  illuminated  the  other  side  of  the  picture  in  a 
dissenting  opinion.  He  declared  that  to  deny  the  existence  of  duress 
in  a  government  contract  by  ironic  reference  to  the  feebleness  of  the 
United  States  as  against  the  overpowering  strength  of  a  single  private 
corporation  was  an  indulgence  of  rhetoric  in  disregard  of  fact.  Requi- 
sitioning ot  the  plant  of  the  corporation  was  not  regarded  as  prac- 
ticable. The  government  had  to  have  ships  to  win  the  war  and,  in 
effect,  had  to  agree  to  the  terms  laid  down  by  the  corporation  in  order 
to  get  them.  He  thought  that  "the  function  of  the  judiciary  is  not  so 
limited  that  it  must  sanction  the  use  of  the  federal  courts  as  instru- 
ments of  injustice  in  disregard  of  moral  and  equitable  principles 
which  have  been  part  of  the  law  for  centuries."  "*  In  any  event,  one 
important  effect  of  the  decision  was  to  fasten  upon  Congress  and  the 
Executive  full  responsibility  for  contractual  provisions  of  war  pur- 
chases, at  a  time  when  such  purchases  were  being  made  on  a  scale 
never  previously  imagined. 

TAXATION 

With  the  decline  in  revenue  during  the  depression  and  the  growth 
of  governmental  expenditures,  the  Supreme  Court,  as  well  as  other 
branches  of  the  government,  has  been  impressed  with  the  need  for 
governmental  access  to  all  sources  of  revenue.  There  has  been  less 
and  less  tolf  r»?ice  of  the  escape  of  income  from  taxation  because  ol 
derivation  iroin  federal  or  state  governments  and  ol  the  retreat  ol 
(apital  into  non-taxable  securities.  The  exemption  of  salaries  of  fed 
eral  judges  from  income  taxes  of  the  federal  government  came  up  once 
more  for  the  attention  of  the  Supreme  Court.  Abandoning  lines  ol 
reasoning  followed  in  earlier  cases,"5  the  Court  held  that  a  non-discrim- 
inatoiy  iruomc  tax  could  be  collected  by  the  federal  government  on 
the  salary  ol  a  federal  judge  without  violating  the  constitutional  pro- 
hibition against  diminishing  his  salary.  To  suggest  that  such  a  tax 
violated  the  independence  of  judges  who  took  office  after  Congress 
had  charged  them  with  the  common  duties  of  citizenship  by  making 
them  bear  their  aliquot  share  of  the  cost  of  maintaining  the  govern- 
ment, said  Justice  Frankfurter,  was  to  trivialize  the  great  historic  expe- 

"Ibid.,  p.  305.  "Ibid.,  pp.  312513. 

•Evans  v.  Gore,  253  U.S.  245   (1920),  and  Miles  v.  Graham.  268  US.  501   (1925). 
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ricnce  on  which  the  framers  had  based  the  safeguards  of  the  position 
of  federal  judges.  "To  subject  them  to  a  general  tax  is  merely  to  rec- 
ognize that  judges  are  also  citizens,  and  that  their  particular  function 
in  government  does  not  generate  an  immunity  from  sharing  with 
their  fellow  citizens  the  material  burden  of  the  government  whose 
Constitution  and  laws  they  are  charged  with  administering."  "*  Justice 
Butler  dissented,  concluding  plaintively,  "For  one  convinced  that  the 
judgment  now  given  is  wrong,  it  is  impossible  to  acquiesce  or  merely 
to  note  dissent.  And  so  this  opinion  is  written  to  indicate  the  grounds 
of  opposition  and  to  evidence  regret  that  another  landmark  has  been 
removed."  * 

The  Justice  and  Treasury  Departments  had  urged  for  some  time 
the  abandonment  of  the  doctrine  of  reciprocal  immunity  from  taxa- 
tion, whereby  the  federal  government  was  restrained  from  taxing  in- 
come derived  from  the  state  governments  and  the  states  were  re- 
strained from  taxing  income  derived  from  the  federal  government. 
The  doctrine,  evolved  to  protect  each  government  from  encroach- 
ment by  the  other,  had  had  the  effect  of  freeing  a  growing  number  ot 
citizens  from  their  financial  obligations  to  one  government  or  the 
other,  at  a  time  when  revenue  was  badly  needed.  In  Graves  v.  New 
York  ex  rel.  O'Keefe,"8  the  Court  virtually  destroyed  the  concept  of 
reciprocal  immunity  as  far  as  salaries  of  government  employees  were 
concerned.  Dobbins  v.  Erie  County,88  Collector  v.  Day,40  and  succeed- 
ing cases  expounding  the  doctrine  of  immunity  were  overruled. 
Justice  Butler,  dissenting  for  himself  and  Justice  McReynolds,  re- 
marked somberly  that  "presently  marked  for  destruction  is  the  doc- 
trine of  reciprocal  immunity  that  by  recent  decisions  here  has  been  so 
much  impaired."  tt 

Many  states  found  it  necessary  to  add  to  their  revenues  by  resort  to 
sales  taxes.  Such  taxes  could  be  collected  on  intrastate  transactions, 
but  they  could  not  be  collected  in  such  a  way  as  to  place  an  unconsti- 
tutional burden  on  interstate  commerce.  The  Supreme  Court,  recog- 

"O'Malley  v.  Woodrough,  307  U.S.  277    (1939). 

*Ibid.t  p.  299.  88306U.S.  466  (1939). 

*16    Peters   435     (1842).  "11  Wallace  US   (1871). 

41  Graves  v.  New  York  ex  rel.  O'Keefe,  308  U.S.  493  (1939).  The  decision  had  been 
forecast  in  Helvering  v.  Cerhardt.  304  U.S.  405  (1938).  Part  of  the  undermining  of  the 
doctrine,  to  which  Justice  Butler  referred,  had  been  done  in  Helvcrinjj  v  Mountain  Pro 
ducers  Corporation,  303  U.S.  376  (1938),  in  which  the  Court  had  denied  immunity  from 
federal  income  taxation  to  a  lessee  under  an  oil  and  gas  lease  of  slate  and  school  lands. 
The  doctrine  of  Gillespie  v.  Oklahoma,  257  U.S.  501  (1922).  was  rejected.  Sec  also  Allen  w 
Regents  of  Univeisity  System,  304  U.S.  439  (1938). 
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nizing  the  financial  predicament  of  the  states,  interpreted  broadly  the 
power  of  states  to  collect  taxes  where  interstate  commerce  was  in- 
volved. For  example,  it  upheld  a  non-discriminatory  sales  tax  upon 
delivery  in  New  York  of  coal  which  had  been  shipped  from  Pennsyl- 
vania/1 Justice  Stone  spoke  for  the  majority  of  the  Court.  Chief 
Justice  Hughes  dissented,  with  the  support  of  Justices  Roberts  and  Mc- 
Reynolds,  arguing  plausibly  that  delivery  was  but  a  part  of  the  process 
of  interstate  commerce  and  therefore  was  not  subject  to  a  state  tax, 
even  though  the  tax  was  non-discriminatory. 

In  spite  of  the  broad  interpretation  of  the  taxing  power  of  the 
states  where  interstate  commerce  was  involved,  the  amount  of  revenue 
to  be  collected  through  sales  taxes  was  limited  by  the  tact  that  large 
quantities  of  merchandise  purchased  by  the  residents  of  every  state  were 
so  obviously  purchased  in  interstate  commerce  as  not  to  be  subject  to  a 
state  sales  tax.  The  fact  that  taxes  were  collected  on  local  sales,  fur- 
thermore, encouraged  purchasers  to  buy  in  interstate  commerce  in 
order  to  escape  payment  of  the  tax.  To  combat  this  curtailment  of 
their  revenues  and  to  secure  access  to  revenues  not  otherwise  avail- 
able, a  number  ot  states  enacted  so-called  use  taxes  to  be  collected  on 
the  use  of  commodities  which  had  been  purchased  in  other  states,  and 
on  which  sales  taxes  had  not  been  collected.  Although  the  purpose  of 
such  taxes  was  clear,  they  were  upheld  by  the  Supreme  Court  in  a 
number  ot  cases.** 

THE  NATION  AND  THE  STATES 

The  complicated  nature  of  the  federal  system  continued  to  generate 
intricate  problems.  The  period  of  the  nineteen-thirties  witnessed  a 
resurgence  of  efforts  on  the  part  of  many  states  to  retain  local  business 
for  local  benefits.  The  states  erected  interstate  trade  barriers  to  such 

u  McGoldrick  v.  Berwind- White  Coal  Mining  Co.,  309  U.S.  S3  (1940). 

"See,  for  example,  Henneford  v.  Silas  Mason  Co.,  300  U.S.  577  (1937),  and  Southern 
Pacific  Co.  v.  Gallagher,  306  U.S.  167  (1939).  In  1941,  the  Court  went  so  far  as  to 
uphold  an  Iowa  statute  which,  as  applied,  made  retail  stoies  of  Sears,  Roebuck  and 
Company,  located  in  Iowa,  responsible  for  the  collection  of  a  use  tax  on  articles  delivered 
into  the  state  as  a  result  of  mail-order  tiansactions.  (Nelson  v.  Sears,  Roebuck  &  Co., 
512  U.S.  359  [1941].)  The  retail  stores  within  the  state  had  nothing  whatsoever  to  do 
with  the  transactions.  Yet  their  right  to  do  business  was  conditioned  upon  their  acting 
as  agents  of  the  state  to  collect  use  taxes  on  sales  of  the  company  of  which  they 
possessed  no  record  save  as  the  record  was  provided  by  agencies  of  the  company  located 
outside  the  state.  Had  the  local  stores  withdrawn  from  the  state,  the  use  tax  could  not 
have  been  collected  without  resort  to  some  device  not  yet  utilized.  The  statute  put  at 
a  disadvantage  those  mail-order  houses  having  branches  within  the  state  in  contrast 
with  those  houses  having  no  such  branches.  It  was  upheld,  however,  with  Justice 
Roberts  and  Chief  Justice  Hughes  dissenting. 
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an  extent  as  to  give  rise  to  the  term  "Balkanization  of  the  United 
States."  They  justified  the  barriers  with  many  excuses.  They  drafted 
or  applied  health  and  sanitation  measures  in  such  a  way  as  to  give  ad- 
vantage to  local  products.  They  exercised  control  of  motor  vehicles 
on  the  highways  in  such  a  way  as  to  put  out-of-state  cars  at  a  disadvan- 
tage. They  employed  grading,  labeling,  quarantines,  and  other 
devices  to  the  same  end.*4  Use  taxes,  discussed  above,  while  on  their 
face  legitimate  in  terms  of  policy,  might  be  applied  in  such  a  way  as 
to  restrict  interstate  trade.  Taxes  on  chain  stores,  while  constituting 
legitimate  excise  taxes,  had  in  addition  the  tendency  in  many  instances 
to  penalize  the  conduct  of  business  of  corporations  engaging  more 
heavily  in  interstate  enterprise  than  local  competitors. 

Where  the  discrimination  against  interstate  or  foreign  commerce 
was  obvious,  the  Supreme  Court  invalidated  the  statutes  brought  be- 
fore it.  It  took  such  action  on  a  Florida  statute,  for  example,  which 
required  inspection  of  all  cement  brought  into  the  state.  The  statute 
prescribed  a  fee  of  fifteen  cents  a  hundred  pounds  for  inspection, 
which  was  said  to  be  sixty  times  the  actual  cost  of  the  service.  Inspec- 
tion of  cement  produced  within  the  state  was  not  required.  The  dis- 
criminatory purpose  of  the  statute  was  so  obvious  that  the  Supreme 
Court  had  no  difficulty  in  agreeing  as  to  its  unconstitutionally.4* 

In  a  dissenting  opinion  in  another  case,  Justice  Black,  supported  by 
Justices  Frankfurter  and  Douglas,  analyzed  the  problem  of  state  tax 
laws  affecting  interstate  commerce.  Citing  materials  on  interstate 
trade  barriers,  he  admitted  that  diverse  and  interacting  state  laws 
might  well  have  created  avoidable  hardships.  Solutions,  however,  he 
contended,  must  be  left  to  state  legislatures  and  to  Congress,  not  to 
the  courts. 

Judicial  control  of  national  commerce  —  unlike  legislative  regula- 
tions —  must  from  inherent  limitations  of  the  judicial  process  treat  the 
subject  by  the  hit-and-miss  method  of  deciding  single  local  contro- 
versies upon  evidence  and  information  limited  by  the  narrow  rules  of 
litigation.  Spasmodic  and  unrelated  instances  of  litigation  cannot 
afford  an  adequate  basis  for  the  creation  of  integrated  national  rules 
which  alone  can  afford  that  full  protection  for  interstate  commerce 
intended  by  the  Constitution.  We  would,  therefore,  leave  the  ques- 
tions raised  by  the  Arkansas  tax  for  consideration  of  Congress  in  a 

**Thc  literature  of  the  subject  is  voluminous.  See,  for  example,  the  several  articles 
in  Law  and  Contemporary  Problems,  VIII  (Spring,  1941).  See  also  Tax  Institute,  Tax 
Barriers  to  Trade  (1941). 

<*  Hale  v.  Bimco  Trading  Co.,  306  U.S.  575  (1989). 
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nation  wide  survey  of  the  constantly  increasing  barriers  to  trade  among 
the  states.  Unconfmed  by  "the  narrow  scope  of  judicial  proceed- 
ings," Congress  alone  can,  in  the  exercise  of  its  plenary  constitutional 
control  over  interstate  commerce,  not  only  consider  whether  such  a  tax 
as  now  under  scrutiny  is  consistent  with  the  best  interests  of  our 
national  economy,  but  can  also  on  the  basis  of  full  exploration  of  the 
many  aspects  of  a  complicated  problem  devise  a  national  policy  fair 
alike  to  the  states  and  our  Union.4* 

Other  discriminatory  statutes  were  passed  upon  by  the  Court  and 
still  others  remained  to  be  passed  upon  at  some  future  time.  No  final 
clarification  of  the  line  to  be  drawn  between  legitimate  and  illegit- 
imate interference  with  interstate  commerce  is  yet  in  sight. 

In  1938,  in  Erie  Railroad  Company  v.  Tomkins,4'  the  Supreme 
Court  overruled  the  famous  and  now  century-old  case  of  Swift  v. 
Tyson,4"  thereby  changing  the  rules  as  to  the  application  of  local  law 
by  the  federal  courts.  The  Judiciary  Act  of  1789  provided  that,  in 
deciding  cases  which  came  to  them  because  the  parties  were  citizens  of 
different  states,  the  federal  courts  should  accept  the  laws  of  the  several 
states  as  the  rules  of  decision.  When  the  state  law  involved  was  in 
the  form  of  a  statute,  federal  judges  did  not  question  their  obligation 
to  apply  the  statute  as  interpreted  by  the  courts  of  the  state  whose 
legislature  enacted  it,  even  if  they  disagreed  with  that  interpretation. 
When  the  law  involved  was  a  principle  ot  the  common  law,  however, 
which  prevailed  in  most  of  the  states  unless  modified  by  statute,  but 
which  might  be  interpreted  in  different  ways  by  the  courts  of  the  dif- 
ferent states,  some  federal  judges  objected  to  subordinating  their  own 
interpretations  to  those  of  the  courts  ot  the  several  states.  In  1842,  in 
Swift  v.  Tyson,  Justice  Story  held  that  the  Judiciary  Act  did  not  re- 
quire the  federal  judiciary  to  follow  the  interpretations  given  by  state 
judges  to  matters  ot  general  law,  as  distinguished  from  interpretations 
given  to  state  statutes.  He  evidently  regarded  the  broad  principles  of 
the  common  law  as  all-pervasive  and  as  entitled  to  universal  interpre- 
tation, whatever  the  attitude  of  the  judiciary  of  the  particular  sov- 
eieign  state  in  which  they  were  enforced.  His  position  is  illuminated 
by  a  criticism  of  it  made  by  Justice  Holmes  in  1917:  "The  common 
law  is  not  a  brooding  omnipresence  in  the  sky,  but  the  articulate 
voice  of  some  sovereign  or  quasi-sovereign  that  can  be  identified.  .  .  . 

*McCarroll  v.  Dixie  Greyhound  Lines,  509  U.S.  176.  188.  189   (1940). 
*3<M  U.S.  64    (1938).  « 16  Peten  1. 
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It  is  always  die  law  of  some  state. .  .  .  "  *  To  Justice  Story,  evidently, 
the  common  law  was  something  of  a  "brooding  omnipresence." 

An  important  practical  justification  of  Story's  decision  was  the  be- 
lief that  the  federal  courts,  headed  by  the  Supreme  Court,  would  bring 
about  a  uniform  interpretation  of  the  common  law,  which  otherwise 
would  be  applied  differently  in  different  localities  with  great  contu- 
sion as  the  result.  The  expected  order  was  not  achieved.  The  states 
continued  to  interpret  the  common  law  in  their  own  way,  while  the 
federal  courts  added  to  the  confusion  by  building  up  one  more  inter- 
pretation. Individual  judges  had  protested  from  time  to  time  against 
the  further  expansion  of  the  rule  in  Swift  v.  Tyson.  Materials  pub- 
lished in  1923,  based  on  a  study  of  the  drafting  of  the  Judiciary  Act  ol 
1789,  indicated  that  Justice  Story  had  been  wrong  in  his  interpreta- 
tion of  the  statute,  and  that  Congress  had  intended  that  the  federal 
courts  should  follow  the  state  courts  in  the  interpretation  of  the  com- 
mon law  within  their  jurisdiction  as  well  as  in  the  interpretation  ot 
state  statutes.80 

In  the  Erie  Railroad  case,  although  calling  attention  to  these  dis- 
coveries, the  Court  did  not  stop  with  the  question  whether  the  Judi- 
ciary Act  had  been  correctly  interpreted,  but  went  behind  the  statute 
and  examined  the  constitutionality  of  the  interpretation  announced  by 
Justice  Story.  With  Justice  Brandeis  as  its  spokesman,  it  concluded 
that  the  Constitution  itself  required  the  federal  courts  to  follow  state 
courts  in  interpretation  of  the  common  law  in  each  of  the  several 
states,  and  that  Swift  v.  Tyson  must  be  overruled.  Justice  Butler,  who 
was  joined  by  Justice  McReynolds,  made  a  futile  protest  against  the 
decision  of  constitutional  questions  that  had  not  been  argued  before 
the  Court  and  against  "changing  the  rule  of  decision  in  force  since  the 
foundation  of  the  government."  "  The  case  offers  one  of  the  few  out- 
standing examples  of  voluntary  action  on  the  part  of  the  Court  to  rec- 
tify a  past  mistake. 

Other  decisions  showed  important  trends  in  the  development  of 
relations  between  the  states  and  the  federal  government.  In  1941,  the 
Supreme  Court  upheld  the  jurisdiction  of  Congress  over  primary 
elections  at  which  federal  officers  were  nominated,  to  the  extent  thai 

*  Southern  Pacific  Co.  v.  Jensen,  244  U.S.  205,  222   (1917). 

"See  Charles  Warren,  "New  Light  on  the  History  of  the  Federal  Judiciary  Act  of 
1789,"  Harvard  Law  Review,  XXXVII  (November,  1923),  49-132. 

n  Erie  Railroad  Co.  z/.  Tomkins,  304  U.S.  82  (1938).  Justice  Reed  thought  the  Supreme 
Court  should  have  limited  itself  to  revising  the  interpretation  of  the  Judiciary  Act  with- 
out meeting  the  constitutional  question. 
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fraud  might  be  punished  under  federal  statutes."  Although  three 
justices  thought  the  existing  statute  inapplicable,  all  agreed  as  to  the 
constitutional  principle  involved.  The  case  dealt  with  a  primary  elec- 
tion in  Louisiana  where  the  real  contest  for  federal  office  took  place 
in  the  primary  rather  than  in  the  general  election,  but  the  opinion 
indicated  that  federal  prohibitions  might  be  upheld  as  to  primary 
elections  generally  at  which  federal  officers  were  nominated,  whatever 
the  importance  of  the  primary  in  the  electoral  process. 

The  Supreme  Court  kept  federal  administration  untrammeled  by 
invalidating  a  Pennsylvania  statute  requiring  aliens  to  register  and 
carry  identification  cards."  The  Court  did  not  assert  that  the  statute 
had  been  originally  unconstitutional,  but  held  that  it  had  been  super- 
seded by  the  tederal  Alien  Registration  Act  of  1940.  Since  the  fed- 
eral government  had  assumed  jurisdiction,  the  subject  was  now  en- 
tirely under  its  control. 

No  member  of  the  old  conservative  group  of  justices  remained  to 
voice  a  dissent  when  in  April,  1941,  the  Supreme  Court  overruled 
Ribnik  v .  MtRride,"  and  held  that  a  state  statute  fixing  the  maximum 
compensation  which  a  private  employment  agency  might  collect  from 
applicants  for  employment  did  not  violate  the  due-process  clause  ol 
the  Fourteenth  Amendment."  The  earlier  case  had  been  decided  in 
1928  when  conservative  forces  were  dominant  on  the  Court  and 
throughout  the  government.  Justice  Sutherland,  speaking  for  the 
Court,  had  declared  that  the  business  of  an  employment  agency  was 
not  affected  with  a  public  interest  so  as  to  enable  the  state  to  fix 
charges  for  services  rendered.  Justices  Holmes,  Brandeis,  and  Stone 
had  registered  a  liberal  protest.  In  the  new  case,  Justice  Douglas, 
speaking  for  a  unanimous  Court,  overruled  the  earlier  case,  showing 
that  governmental  price-fixing  had  now  been  upheld  in  a  long  line  of 
cases  in  businesses  not  "affected  with  a  public  interest"  in  the  re- 
stricted sense  of  the  term  as  used  by  Justice  Sutherland. 

CIVIL  LIBERTIES 

In  most  of  the  decisions  affecting  civil  liberties,  the  Supreme 
Court  continued  to  protect  the  personal  rights  of  individuals  against 
governmental  encroachment.  Some  of  the  decisions  involved  rights 

•United  States  v.  Classic,  313  US.  299  (1941). 

"Hines  v.  Davidowitz,  312  U.S.  52   (1941).    Chief  Justice  Hughes  and  Justices  McRcy 
nolds  and  Stone  dissented,  finding  no  conflict  between  the  state  and  federal  statute* 
"277  U.S.  350  (1928).  "Olicn  v.  Nebraska,  313  U.S.  236  (1941). 
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of  labor  other  than  those  previously  discussed.  In  Hague  v.  Commit- 
tee for  Industrial  Organization,6*  for  example,  the  Court  upheld  an  in- 
junction against  an  ordinance  of  a  boss-ridden  city  which  was  used  to 
prevent  public  meetings  to  promote  the  organization  of  labor,  on  the 
grounds  that  the  ordinance  impaired  rights  guaranteed  by  the  Four- 
teenth Amendment.  In  another  case  it  brought  the  right  of  peaceful 
picketing  within  the  scope  of  the  freedom  of  speech  guaranteed  by 
the  Fourteenth  Amendment.*7  The  Court  aided  indigent  workers  by 
invalidating  a  California  statute  intended  to  stop  the  flow  of  indigent 
persons  from  other  states." 

A  number  of  important  civil  liberties  cases  involved  activities  of  a 
persistent  religious  sect  known  as  Jehovah's  Witnesses.  In  many  towns 
and  cities  of  the  country  members  of  the  sect  expound  their  views  on 
street  corners  and  go  from  house  to  house  attempting  to  win  converts 
by  talking  with  people  and  distributing  literature.  They  even  play 
propagandist  records  on  phonographs  so  as  to  be  heard  throughout  ex- 
tensive neighborhoods,  and  in  all  their  activities  they  deliver  biting 
attacks  upon  organized  religion,  particularly  that  part  of  it  which  is 
represented  by  the  Catholic  Church.  They  are  constantly  involved 
in  litigation,  and  they  make  use  of  such  litigation  as  a  device  for 
achieving  publicity  and  spreading  their  ideas.  Evidently  acting  on 
nominal  grounds  of  preventing  the  littering  of  streets  with  discarded 
literature,  preventing  street  disturbances,  and  guarding  against  the 
use  of  peddler  privileges  as  a  cover  for  illegal  acts,  many  municipali- 
ties have  enacted  ordinances  against  the  distribution  of  literature  and 
against  canvassing  without  a  license  from  a  prescribed  municipal 
official.  In  a  number  of  cases  the  Supreme  Court  found  such  ordi- 
nances unconstitutional  violations  of  the  liberty  guaranteed  by  the 
Fourteenth  Amendment. 

Even  so,  the  Supreme  Court  did  not  sanction  activities  which  in- 

"307  U.S.  496    (1939). 

wSce  Thoinhill  v.  Alabama,  310  U.S.  88  (1940),  and  American  Fcdciation  of  Labor  v. 
Swing,  312  U.S.  321  (1941). 

"Edwards  v.  California,  314  U.S.  160    (1941). 

"Lovell  v.  Griffin,  303  U.S.  444  (1938);  Schneider  v.  Irvington,  308  U.S.  147  (1939); 
Cantwell  v.  Connecticut,  310  U.S.  296  (1940);  Largent  v.  Texas,  63  S.  Ct.  667  (1943); 
Jamison  v.  Texas,  63  S.  Ct.  609  (1943);  and  Martin  v.  Struthers,  63  S.  Ct.  862  (1943).  In  Jones 
v.  Opelika,  316  U.S.  584  (1942)  the  Supreme  Court  classified  the  sale  of  religious  litera- 
ture by  Jehovah's  Witnesses  as  commercial  in  character  and  held  that  municipalities  might 
require  a  peddler's  license  for  the  distribution  of  such  literature.  A  minoiity  of  the 
Court  and  a  number  of  commentators  sharply  criticized  the  decision  as  an  infringement 
of  freedom  of  religion.  After  a  change  in  Court  personnel  the  case  was  reargued  and  the 
earlier  decision  was  reversed  (Jones  v.  Opelika,  63  S.  Ct.  890  [1943]).  For  justification  of 
the  reversal,  see  Murdock  v.  Pennsylvania,  63  S.  Ct.  870  (1943). 
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volved  direct  disturbances  of  the  peace.  One  of  Jehovah's  Witnesses 
when  taken  into  custody  by  a  local  officer  profanely  denounced  the 
officer  as  a  racketeer  and  a  Fascist.  He  was  prosecuted  under  a  statuf 
forbidding  the  use  of  ''offensive,  derisive  or  annoying"  language  to 
ward  any  person  in  any  street  or  other  public  place.  The  offender 
challenged  the  statute  as  unconstitutionally  restraining  freedom  of 
speech,  freedom  of  the  press,  and  freedom  of  worship.  Justice  Murphy 
for  a  unanimous  Supreme  Court  declared: 

There  are  certain  well-defined  and  narrowly  limited  classes  of  speech, 
the  prevention  and  punishment  of  which  has  never  been  thought  to 
raise  any  constitutional  problem.  These  include  the  lewd  and  ob- 
scene, the  protane,  the  libelous,  and  the  insulting  or  "fighting"  words 
—  those  which  by  their  very  utterance  inflict  injury  or  tend  to  incite 
an  immediate  breach  of  the  peace.60 

The  statute  was  upheld,  in  language  which  did  no  violence  to  tradi- 
tional conceptions  of  constitutional  rights. 

A  case  of  greater  public  importance  involved  a  Pennsylvania  law 
excluding  from  the  public  schools  children  who  refused  to  observe 
the  rite  of  saluting  the  American  flag."  Children  brought  up  in  the 
beliefs  of  Jehovah's  Witnesses  had  been  taught  to  avoid  all  symbols 
of  worship  except  in  connection  with  the  Deity.  In  the  light  of  their 
religious  training,  saluting  the  flag  was  regarded  as  a  religious  offense. 
In  an  eight-to-one  decision  Justice  Frankfurter  took  the  position  that 
the  statute  did  not  violate  the  due-process  clause  of  the  Fourteenth 
Amendment.  What  the  school  authorities  were  really  asserting,  said 
Frankfurter,  was  the  right  to  awaken  in  the  child's  mind  considera- 
tions as  to  the  significance  of  the  flag  contrary  to  those  implanted  by 
the  parents.  The  qualities  of  family  life  here  involved  presupposed 
the  kind  of  ordered  society  which  was  symbolized  by  the  flag.  He 
thought  the  ceremony  a  reasonable  requirement  of  the  legislature, 
which  shared  with  the  courts  the  guardianship  of  deeply  cherished 
liberties. 

Justice  Stone  delivered  a  lone  dissent  in  which  he  declared  that  the 
state  statute  did  more  than  suppress  freedom  of  speech  and  prohibit 
the  free  exercise  of  religion,  in  that  by  it  the  state  sought  to  coerce 
children  to  express  a  sentiment  which  they  did  not  entertain  and 
which  violated  their  deepest  religious  conviction.  He  declared 
further: 

The  guaranties  of  civil  liberty   are  guaranties  of  freedom  of  the 

"Chaplinsky  v.  New  Hampshire.  315  U.S.  568,  571-572   (1942). 
*  Minersville  School  District  v.  Gobitis,  310  U.S.  586   (1940). 
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human  mind  and  spirit  and  of  reasonable  freedom  and  opportunity 
to  express  them.  They  presuppose  the  right  of  the  individual  to  hold 
such  opinions  as  he  will  and  to  give  them  reasonably  free  expression, 
and  his  freedom,  and  that  of  the  state  as  well,  to  teach  and  persuade 
others  by  the  communication  of  ideas.  The  very  essence  of  the  lib- 
erty which  they  guarantee  is  the  freedom  of  the  individual  from  com- 
pulsion as  to  what  he  shall  think  and  what  he  shall  say,  at  least  where 
the  compulsion  is  to  bear  false  witness  to  his  religion.  If  these  guar- 
anties are  to  have  any  meaning,  they  must,  I  think,  be  deemed  to 
withhold  from  the  state  any  authority  to  compel  belief  or  the  expres- 
sion of  it  where  that  expression  violates  religious  convictions,  what- 
ever may  be  the  legislative  view  of  the  desirability  of  such  com- 
pulsion.8' 

The  decision  brought  widespread  public  attention  to  the  attitude 
cif  Jehovah's  Witnesses  toward  saluting  the  flag.  Attempts  were  made 
to  prosecute  as  incoirigible  delinquents  children  who  had  been  ex- 
pelled from  school  for  refusing  to  salute  the  flag.  Parents  were  prose- 
cuted for  failure  to  compel  attendance  at  school.  Attempts  were 
made  to  require  saluting  the  flag  as  a  condition  of  the  distribution  of 
literature,  in  these  and  in  other  ways  the  rite  which  was  intended 
to  build  respect  tor  the  flag  was  used  to  bring  disgrace  upon  it. 

In  the  meantime  the  decision  ot  the  Supreme  Court  was  sharply 
criticized  in  a  case  involving  a  related  question.  Three  justices  who 
had  voted  with  the  majority  announced  that  they  no  longer  approved 
of  the  decision.*4  When  in  1942  the  same  question  arose  in  a  federal 
court  of  three  judges  sitting  in  West  Virginia,  Circuit  Judge  John  J. 
Parker  broke  precedent  by  refusing  to  follow  the  Supreme  Court  de- 
cision. He  pointed  out  that  four  of  the  seven  judges  now  members  of 
the  Supreme  Court  who  had  participated  in  that  decision  had  given 
public  expression  to  the  view  that  it  was  unsound.85  In  March,  1943, 
the  West  Virginia  case  was  argued  before  the  Supreme  Court,  which 
included  two  members  who  had  not  participated  in  the  earlier  deci- 
sion. Dividing  six  to  three,  the  Court  reversed  the  Gobitis  decision 
and  held  the  West  Virginia  statute  unconstitutional." 

*Ibtd.,  p.  604. 

"Victor  W.  Rotnem  and  F.  G.  Folsom,  Jr.,  "Recent  Restrictions  upon  Religious 
Liberty,"  American  Political  Science  Review,  XXXVI  (December,  1942),  1053-1068. 

"  Jones  v.  Opelika,  316  U.S.  584,  623-624   (1942). 

"Barnette  v.  West  Virginia  State  Board  of  Education,  47  F.  Supp.  251    (1942). 

••West  Virginia  State  Board  of  Education  v.  Barnette,  63  S.  Ct.  1178  (1943).  The  im- 
portance of  flag-salute  cases  may  have  been  diminished  by  the  enactment  of  Public  Law 
No.  623,  77th  Congress,  governing  the  display  and  use  of  the  flag,  which  was  sponsored  by 
the  American  Legion.  The  act  provides  that  "civilians  will  alwavs  show  full  respect  to 
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In  December,  1941,  just  as  the  United  States  was  entering  the 
second  World  War,  the  Supreme  Court  decided  the  case  of  Bridges  v. 
California*7  in  which  it  renewed  its  commitment  to  the  "clear-and- 
present-danger"  doctrine.  "What  finally  emerges  from  the  'clear- 
and-present-danger'  cases/'  said  Justice  Black  for  the  majority,  "is  a 
working  principle  that  the  substantive  evil  must  be  extremely  serious 
and  the  degree  of  imminence  extremely  high  before  utterances  can  be 
punished."  M  The  case  involved  the  issue  of  whether  a  state  court 
could  punish  for  contempt  certain  warning  statements  published 
about  cases  which  were  awaiting  decision.  Although  the  decision  was 
reached  by  a  vote  of  five  to  four,  the  minority  did  not  challenge  the 
statement  of  principle.  Justice  Frankfurter,  who  spoke  for  the  minor- 
ity, feared  the  decision  would  render  states  "powerless  to  insist  upon 
trial  by  courts  rather  than  trial  by  newspapers."  *  In  striking  a  bal- 
ance between  two  conflicting  principles,  he  was  evidently  more  con- 
cerned about  impairment  of  judicial  independence  than  about  im- 
pairment of  freedom  of  speech  and  press.  Nothing  in  the  attitude 
of  either  justice  suggested  that  the  public  ought  to  be  greatly  fearful 
about  the  preservation  of  civil  liberties.70 

CHECKS  UPON  ADMINISTRATION 

The  important  change  in  judicial  trends  initiated  in  1937  did  not 
do  away  with  judicial  suspicions  of  innovating  methods  of  government 

the  flag  when  the  pledge  is  given  by  merely  standing  at  attention,  then  removing  the 
headdress."  Jehovah's  Witnesses  are  willing  to  show  respect  in  this  fashion.  If  the 
issue  is  brought  before  the  Supreme  Court,  the  Court  may  conceivably  hold  that  the 
federal  enactment  supersedes  and  invalidates  all  state  statutes  on  the  subject.  That  such 
was  not  the  intention  of  the  sponsoring  body,  however,  is  indicated  by  the  fact  that  the 
Amciiran  Legion  filed  a  brief  in  the  Barnette  case  in  defense  of  the  constitutionality  of 
the  West  Virginia  statute. 

"314  U.S.  252.  "Ibid.,  p.  263. 

W309  U.S.  210-241  For  discussion  of  the  use  of  value  judgments  in  this  and  other 
rases  see  David  Riesman,  Cunt  Liberties  in  a  Period  of  Transition  (reprinted  from 
Public  Policy,  III,  1942),  pp.  43  45. 

7*For  discussion  of  cases  arising  out  of  the  second  World  War  in  which  civil  liberties 
are  involved  see  chapter  38. 

A  nunibci  of  decisions  gave  protection  to  the  rights  of  Negroes  in  sections  of  the 
country  wheie  race  prejudice  resulted  in  gross  discrimination.  As  if  in  order  to  remove 
the  stigma  of  his  eailier  membership  in  the  Ku  Klux  Klan,  the  writing  of  important 
opinions  in  this  field  was  delegated  to  Justice  Black.  In  two  of  these  cases  the  Court 
tel  aside  proceedings  in  state  courts  because  state  laws  had  been  administered  in  such 
a  way  as  systematically  to  exclude  Negroes  fiom  grand  juries.  (Pierre  v.  Louisiana,  306 
U  S.  354  [1939],  Smith  v.  Texas,  311  U.S.  128  [1940].)  In  Chambers  v.  Florida,  309  U.S. 
227  (1940),  which  attracted  much  public  attention,  partly  because  it  was  decided  on  the 
bhthday  of  Abraham  Lincoln,  author  of  the  Pioclamation  of  Emancipation,  Justice 
Black  denounced  procedure  by  which  Negroes  were  convicted  of  a  capital  offense  on  the 
basis  of  confessions  secured  by  torture. 
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by  administrative  agencies.  The  growth  in  the  number  and  power  of 
such  agencies  called  renewed  attention  to  the  fact  that  many  of  them 
combined  within  themselves  the  exercise  of  legislative,  executive,  and 
judicial  powers,  and  that  some  of  them  merged  functions  analogous 
to  those  of  grand  jury,  prosecutor,  and  judge.  The  activities  of  the 
agencies  were  so  voluminous,  furthermore,  that  most  of  them  had  to  be 
performed,  not  directly  by  the  commissioners,  department  heads,  and 
others  to  whom  they  were  nominally  assigned,  but  by  hundreds  ol 
subordinates  who  worked  behind  the  scenes,  were  unknown  to  the 
public,  and  had  no  direct  responsibility  to  the  people.  Congress  and 
the  executive  branch  of  the  government  considered  year  after  year 
proposals  for  control  which  would  prevent  abuses  without  destroying 
the  effectiveness  of  the  agencies.  The  Supreme  Court  continued  to 
watch  developments  with  considerable  concern,  even  though  all  mem- 
bers doubtless  recognized  the  necessity  for  continued  development  in 
the  administrative  field. 

In  1936,  the  Supreme  Court  had  before  it  for  the  first  time  one 
aspect  of  a  case,  known  as  Morgan  v.  United  States,11  which  returned 
to  the  Court  a  number  of  times  thereafter  to  plague  it  with  difficult 
questions  in  the  administrative  field.  The  case  had  to  do  with  fixing 
maximum  rates  to  be  charged  by  marketing  agencies  for  buying  and 
selling  livestock  at  the  Kansas  City  Stockyards.  The  Packers  and 
Stockyards  Act  of  1921  conferred  the  power  to  fix  such  rates  upon  the 
Secretary  of  Agriculture.  His  authority  was  limited,  however,  not 
merely  by  the  provisions  of  the  statute,  but  by  the  constitutional  pro- 
hibition against  taking  property  without  due  process  of  law.  Rate 
regulations  had  been  in  force  since  1923.  In  1930,  the  Department 
of  Agriculture  began  an  inquiry  as  to  the  reasonableness  of  existing 
rates.  In  1932,  on  the  basis  of  the  investigation,  officials  made  out  for 
the  Secretary  an  order  prescribing  new  rates.  Conditions  were  chang- 
ing rapidly  in  the  midst  of  the  depression,  however,  and  a  rehearing 
was  allowed  on  the  basis  of  these  conditions.  The  taking  of  additional 
voluminous  testimony  continued  until  November,  1932.  Proceedings 
were  concluded  after  the  Roosevelt  administration  came  into  office, 
and  a  new  rate  order  was  made  on  June  14,  1933. 

Marketing  agencies  challenged  the  validity  of  the  order  in  a  United 
States  district  court  on  many  grounds.  Among  other  things,  they 
contended  that  a  fair  hearing  had  not  been  given  because  the  Secre- 
tary of  Agriculture  himself  had  not  personally  weighed  all  the  cvi- 

n  298  U.S.  468.    For  an  account  of  the  litigation  see  Jackson,  op.  cit.t  pp.  262-268. 
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dcnce  presented  before  the  examiner,  and  because,  prior  to  the  deci- 
sion of  the  Secretary,  the  parlies  affected  had  not  been  served  with  a 
tentative  report  indicating  what  the  Secretary  proposed  to  decide,  so 
that  they  might  be  prepared  in  argument  before  him  to  show  objec- 
tions to  his  proposed  order.  The  district  court  itself  looked  into  the 
mass  of  evidence  accumulated  by  officials  of  the  Department  of  Agri- 
culture and  upheld  the  rates  fixed  by  the  Secretary.  Having  deter- 
mined that  the  rates  fixed  were  fair,  the  district  court  refused  to  hear 
evidence  that  the  procedure  followed  by  the  Secretary  of  Agriculture 
had  constituted  a  denial  of  due  process  of  law. 

The  marketing  agencies  took  the  case  to  the  Supreme  Court.  The 
Joint  decided  that  the  district  court  should  hear  the  plaintiffs  on  the 
question  whether  the  Secretary  of  Agriculture  had  fixed  the  orders  on 
the  basis  of  the  evidence  submitted  or  had  merely  acted  after  consul- 
tation with  employees  of  the  department.  As  to  the  requirement  of 
an  examiner's  report,  Chief  Justice  Hughes  stated  that, 

while  it  would  have  been  good  practice  to  have  the  examiner  prepare 
a  report  and  submit  it  to  the  Secretary  and  the  parties,  and  to  permit 
exceptions  and  arguments  addressed  to  the  points  thus  presented  —  a 
practice  found  to  be  of  great  value  in  proceedings  before  the  Inter- 
state Commerce  Commission  —  we  cannot  say  that  that  particular  type 
of  procedure  was  essential  to  the  validity  of  the  hearing.  The  statute 
does  not  require  it,  and  what  the  statute  does  require  relates  to  sub- 
stance and  not  form.* 

The  case  was  sent  back  to  the  district  court,  where  evidence  was 
accumulated  concerning  the  procedure  followed  in  fixing  the  order. 
The  district  court  concluded  that  the  procedure  had  not  been  defec- 
tive. The  case  reached  the  Supreme  Court  again  early  in  1938,  at  a 
time  when  procedure  in  New-Deal  administrative  agencies,  partic- 
ularly in  the  National  Labor  Relations  Board,  was  being  indignantly 
criticized.  Possibly  with  this  criticism  in  mind,  the  Supreme  Court 
examined  carefully  the  record  as  to  procedure  in  the  Morgan  case.  It 
found  that  the  Secretary  had  been  faced  with  some  ten  thousand  pages 
of  transcript  of  oral  evidence  and  over  a  thousand  pages  of  statistical 
exhibits.  The  Court  knew,  obviously,  that  the  Secretary  of  Agricul- 
ture was  a  busy  official  and  that  his  other  duties  left  him  inadequate 
time  for  the  careful  examination  and  consideration  of  all  these  mate- 
rials.  It  appeared  that  he  had  received  a  great  deal  of  guidance  from 

"298  US.  471. 
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his  subordinates  and  had  himself  merely  sampled  the  evidence  upon 
which  the  conclusions  were  based.  Although  apparently  with  some 
reluctance,  the  Supreme  Court  agreed  that  the  personal  performance 
of  the  Secretary  had  been  adequate. 

The  Supreme  Court  then  turned  to  other  aspects  of  procedure.  It 
found  that  the  oral  argument  on  the  order  made  before  the  Secretary 
—  or  the  acting  secretary  —  was  general  and  sketchy.  The  government 
had  not  supplied  at  any  time  a  brief  from  which  its  contentions  could 
be  learned.  The  marketing  agencies  had  requested  that  the  exam- 
iner for  the  Department  of  Agriculture  prepare  a  tentative  report,  to 
be  submitted  as  a  basis  for  exceptions  and  arguments,  but  the  request 
was  refused.  Until  the  time  when  the  order  was  issued,  the  persons 
affected  by  it  were  kept  in  the  dark  as  to  the  content  of  the  order  and 
the  justification  therefor.  The  Court  did  not  reject  its  earlier  state- 
ment, quoted  above,  that  an  examiner's  report  was  not  an  absolute 
necessity  in  all  proceedings  of  this  kind.  In  effect,  however,  by  a  line 
of  reasoning  not  easy  to  follow,  it  held  that  such  a  report  was  neces- 
sary in  this  case.  It  found  that  the  marketing  agencies  were  denied 
constitutional  rights  by  the  combination  of  circumstances  and 
methods  which  kept  them  in  ignorance  as  to  the  order  contemplated 
by  government  officials.  Chief  Justice  Hughes  commented,  in  justifi- 
cation of  the  decision: 

The  maintenance  of  proper  standards  on  the  part  of  administrative 
agencies  in  the  performance  of  their  quasi-judicial  functions  is  of  the 
highest  importance  and  in  no  way  cripples  or  embarrasses  the  exer- 
cise of  their  appropriate  authority.  On  the  contrary,  it  is  in  their 
manifest  interest.  For,  as  we  said  at  the  outset,  if  these  multiplying 
agencies  deemed  to  be  necessary  in  our  complex  society  are  to  serve 
the  purposes  for  which  they  are  created  and  endowed  with  vast  powers, 
they  must  accredit  themselves  by  acting  in  accordance  with  the  cher- 
ished judicial  tradition  embodying  the  basic  concepts  of  fair  play.*1 

The  Secretary  of  Agriculture,  at  that  time  Henry  A.  Wallace,  vio- 
lated official  custom  by  denouncing  the  decision  in  a  letter  to  the  New 
York  Times,  in  a  letter  to  Chief  Justice  Hughes,  and  in  other  com- 
munications. He  charged  the  Court  with  inconsistency  in  saying  in 
the  first  Morgan  case  that  an  examiner's  report  was  not  necessary  and, 
in  the  second  case,  that  its  absence  was  a  vital  defect.  Ignoring  the 
fact  that  to  the  Court  the  Secretary  of  Agriculture  is  a  continuing  in- 

n  Morgan  v.  United  States,  304  U.S.  1,  22  (1938). 


986  JUDICIAL     TRENDS 

stitution  rather  than  the  person  who  happens  to  occupy  the  office  at  a 
particular  time,  he  scolded  the  Court  for  publicly  attributing  to  him 
defects  in  procedure  properly  attributable  to  the  preceding  adminis- 
tration. He  announced  proudly  that  the  Department  of  Agriculture 
under  his  direction,  had  set  up,  prior  to  the  date  of  the  decision,  pro 
cedure  which  met  all  the  requirements  of  the  Court  as  to  examiners 
reports  and  which  tended  to  segregate  prosecuting  and  judicial  func- 
tions. He  believed  that  the  decision  had  been  handed  down  indi- 
rectly to  discipline  other  agencies  of  the  government  less  carefully 
observing  the  rules  of  fair  procedure.  He  criticized  the  Court  for 
using  the  decision  for  this  purpose,  because  the  effect  of  the  decision 
was  to  invalidate  the  rate  order,  on  the  merits  of  which  the  Supreme 
Court  had  never  passed.  He  assumed  that  some  seven  hundred 
thousand  dollars,  which  had  been  collected  pursuant  to  the  old  high 
rate  and  held  by  the  Court  pending  determination  of  the  validity  o( 
the  order,  would  now  have  to  be  turned  over  to  marketing  agencies 
instead  of  being  turned  back  to  the  farmers  who  had  paid  it.7* 

Ignoring  the  several  communications  and  comments  of  the  Secre- 
tary of  Agriculture,  the  Chief  Justice  included  in  a  speech  before  the 
American  Law  Institute  the  following  significant  statement: 

The  multiplication  of  administrative  agencies  is  the  outstanding 
characteristic  of  our  time.  The  controversies  within  the  range  of 
administrative  action  may  be  different  and  extremely  important,  and 
they  may  call  for  a  particular  type  of  experience  and  special  methods 
of  inquiry,  but  the  spirit  which  should  animate  that  action,  if  the 
administrative  authority  is  to  be  properly  exercised,  must  be  the  spirit 
of  the  just  judge.1* 

Secretary  Wallace  made  comments  which  were  taken  as  a  prediction 
that  the  administration  would  make  another  assault  upon  the 
Supreme  Court,  and  the  solicitor  general,  Robert  H.  Jackson,  filed  a 
petition  for  a  rehearing.  The  Court  indignantly  rejected  the  charge 
of  inconsistency  and  denied  the  petition.7* 

The  controversy  remained  unsettled,  in  that  disposition  of  the 
seven  hundred  thousand  dollars  collected  under  the  old  rate  struc- 
ture remained  to  be  made.  The  district  court,  although  on  the  basis 
of  its  own  examination  of  the  evidence  it  had  found  the  new  lower 
rates  to  be  reasonable,  concluded  tfiat  it  had  no  discretion  other  than 

MSec  his  letter  in  the  New  York  Times,  May  8,  1938. 

"New  York  Times.  May  13,  1938.  W304  U.S.  23-26. 
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to  pay  the  money  over  to  the  marketing  agencies.  On  this  issue  the 
case  was  again  taken  to  the  Supreme  Court,  when  the  government 
contended  that  the  marketing  agencies  had  no  right  to  money  col- 
lected above  the  level  of  reasonable  rates,  even  though  the  new  rate 
order  had  been  rendered  defective  by  faulty  procedure.  The  Court 
found  a  way  out  by  holding  that  the  Secretary  of  Agriculture  might 
correct  the  procedural  error  by  redetermining  the  facts  according  to 
legitimate  procedure.  Chief  Justice  Hughes  voted  with  the  majority, 
but  turned  over  to  Justice  Stone  the  task  of  writing  the  opinion  of  the 
Court.  Said  Justice  Stone: 

In  construing  a  statute  setting  up  an  administrative  agency  and  pro- 
viding for  judicial  review  of  its  action,  court  and  agency  are  not  to  be 
regarded  as  wholly  independent  and  unrelated  instrumentalities  of 
justice,  each  acting  in  the  performance  of  its  prescribed  statutory  duty 
without  regard  to  the  appropriate  function  of  the  other  in  securing 
the  plainly  indicated  objects  of  the  statute.  Court  and  agency  are  the 
means  adopted  to  obtain  the  prescribed  end,  and,  so  far  as  their 
duties  are  defined  by  the  words  of  the  statute,  those  words  should  be 
construed  so  as  to  attain  that  end  through  co-ordinated  action. 
Neither  body  should  repeat  in  this  day  the  mistake  made  by  the  courts 
of  law  when  equity  was  struggling  for  recognition  as  an  ameliorating 
system  of  justice;  neither  can  rightly  be  regarded  by  the  other  as  an 
alien  intruder,  to  be  tolerated  if  must  be,  but  never  to  be  encouraged 
or  aided  by  the  other  in  the  attainment  of  the  common  aim.n 

The  Secretary  of  Agriculture  went  through  the  prescribed  pro 
cedurc  and  issued  a  new  order  fixing  the  rates.  A  case  contesting  the 
validity  of  the  new  ordei  was  taken  to  the  Supreme  Court,  where  it 
was  upheld  in  May,  1941,  with  Justice  Roberts  dissenting.  Justice 
Frankfurter,  re-emphasizing  the  point  made  by  Stone,  said: 

It  will  bear  repeating  that,  although  the  administrative  process  has 
had  a  different  development  and  pursues  somewhat  different  ways 
from  those  of  courts,  they  are  to  be  deemed  collaborative  instrumen- 
talities of  justice  and  the  appropriate  independence  of  each  should  be 
respected  by  the  other.78 

The  Morgan  cases  are  perhaps  the  most  celebrated  of  the  recent 
decisions  of  the  Supreme  Court  dealing  with  administrative  pro 

"United  States  v.  Morgan,  307  U.S.  183,  191  (1939).  Justices  Roberts,  McReynolds 
and  Butler  dissented. 

"United  States  v.  Morgan,  313  U.S.  409,  422  (1941).  The  opinion  has  value  also  be 
cause  of  the  discussion  of  the  Secretary's  criticism  of  the  Supreme  Court. 
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cedurc.  They  portray  a  series  of  battles  over  administrative  pro 
cedure  at  a  time  when  the  outcome  of  the  struggle  between  the  courts 
and  administrative  agencies  was  not  yet  in  sight.  Other  and  perhaps 
not  less  important  cases  in  the  same  field  involved  activities  of  the 
National  Labor  Relations  Board,  the  Federal  Communications  Com- 
mission, and  other  agencies.  They  brought  no  solution  of  the  con- 
flict, but  the  tendency  has  been  to  enlarge  the  area  of  administrative 
discretion. 

The  harmonizing  of  procedure  by  act  of  Congress  rather  than 
merely  by  judicial  restraint  has  long  been  in  prospect.  A  measure 
known  as  the  Walter-Logan  bill,  which  had  the  vigorous  support  of 
the  American  Bar  Association  and  of  other  conservative  interests, 
passed  both  houses  of  Congress.  Among  other  things  the  bill  sought 
to  produce  a  high  degree  of  uniformity  in  procedure  in  many  admin- 
istrative agencies  in  the  federal  government.  Such  uniformity,  it  was 
believed,  would  tend  to  prevent  arbitrary  action,  both  by  simplifying 
procedure  and  by  making  it  possible  for  everybody  to  know  the  pro- 
cedure followed  by  each  of  the  several  agencies.  The  bill  also  greatly 
expanded  the  scope  of  judicial  review  over  the  acts  of  administrative 
agencies.  It  represented  an  obvious  curtailment  of  their  power.  The 
Senate  committee  on  the  judiciary  included  the  following  statement 
in  its  justification  of  the  bill: 

The  basic  purpose  of  this  administrative-law  bill  is  to  stem  and,  if 
possible,  to  reverse  the  drift  into  parliamentarism  which,  if  it  should 
succeed  in  any  substantial  degree  in  this  country,  could  but  result  in 
totalitarianism  with  complete  destruction  of  the  division  of  govern- 
mental power  between  the  federal  and  the  state  governments  and  with 
the  entire  subordination  of  both  the  legislative  and  judicial  branches 
of  the  federal  government  to  the  executive  branch  wherein  are  in- 
cluded the  administrative  agencies  and  tribunals  of  that  government. 
This  drift  has  become  very  pronounced  during  the  past  fifty  years 
with  the  increasing  complexity  of  social  and  economic  problems.7* 

More  than  a  year  earlier,  partly  to  build  a  backfire  against  the 
irovement  to  shackle  administrative  agencies  and  partly  to  improve 
administration,  a  body  known  as  the  Attorney  General's  committee  on 
administrative  procedure  had  been  created.  It  had  undertaken  a  com- 
prehensive study  of  the  operation  of  the  great  mass  of  administrative 
agencies.  The  fact  that  the  study  was  being  made  was  used  as  an 
argument  against  the  enactment  of  the  Walter-Logan  bill,  but  failed 

w  Senate  Report  No.  442,  76th  Cong.,  1st  sess.,  p.  5. 
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to  block  it.  The  fact  that  the  investigation  was  not  yet  completed 
was  used  by  the  President  as  one  ground  tor  vetoing  the  Walter-Logan 
bill.  The  basic  ground,  however,  for  the  veto  sent  to  Congress  on 
December  18,  1940,  was  apparently  the  belief  that  the  fundamental 
purpose  and  the  probable  effect  of  the  bill  was  to  cripple  administra- 
tive agencies  deemed  necessary  to  execution  of  the  program  of  the 
federal  government.  A  large  part  of  the  legal  profession,  said  the 
President,  had  never  reconciled  itself  to  the  existence  of  the  admin- 
istrative tribunal. 

Many  of  them  prefer  the  stately  ritual  of  the  courts,  in  which  law- 
yers play  all  the  speaking  parts,  to  the  simple  procedure  of  adminis- 
trative hearings  which  a  client  can  understand  and  even  participate  in. 

For  many  years,  therefore,  lawyers  had  led  a  persistent  fight  against 
the  administrative  tribunal.  He  continued: 

In  addition  to  the  lawyers,  who  see  the  administrative  tribunal  en- 
croaching upon  their  exclusive  prerogatives,  there  are  powerful  in- 
terests which  are  opposed  to  reforms  that  can  only  be  made  effective 
through  the  use  of  the  administrative  tribunal.  Wherever  a  continu- 
ing series  of  controversies  exists  between  a  powerful  and  concentrated 
interest  on  one  side  and  a  diversified  mass  of  individuals,  each  of 
whose  separate  interests  may  be  small,  on  the  other  side,  the  only 
means  of  obtaining  equality  before  the  law  has  been  to  place  the  con- 
troversy in  an  administrative  tribunal.80 

Since  the  very  heart  of  modern  reform  administration  was  the  ad- 
ministrative tribunal,  he  argued  further,  great  interests  which  desired 
to  escape  regulation  rightly  saw  that,  if  they  could  strike  at  the  heart 
of  modern  reforms  by  sterilizing  the  administrative  tribunals  which 
administered  them,  they  would  have  effectively  destroyed  the  reforms 
themselves.  The  bill  now  before  him  was  the  product  of  repeated 
efforts  by  a  combination  of  lawyers  who  desired  to  have  all  processes 
of  government  conducted  through  lawsuits  and  by  interests  which 
desired  to  escape  regulation.  He  could  not  "conscientiously  approve 
any  bill  which  would  turn  the  clock  backward  and  place  the  entire 
functioning  of  the  government  at  the  mercy  of  never-ending  lawsuits 
and  subject  all  administrative  acts  and  processes  to  the  control  of  the 
judiciary/'  *  Finally,  he  said,  quite  apart  from  the  general  philosophy 
of  the  bill,  its  unintentional  inclusion  of  functions  connected  with 
national  defense  required  his  disapproval  at  this  time. 

80 86  Congressional  Record  13942-13943.  "Ibid.,  p.  13943. 
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The  bill  was  not  passed  over  the  veto.  In  January,  1941,  the  At- 
torney General's  committee  on  administrative  procedure  made  a  com- 
prehensive report  on  the  subject  of  administrative  procedure  in  gov- 
ernment agencies.8*  The  committee  did  not  join  in  the  clamor  for 
the  extension  of  judicial  review  over  the  work  of  administrative  agen- 
cies, but  it  demonstrated  the  existence  of  serious  problems  and  incor- 
porated in  a  proposed  statute  suggestions  for  their  solution."  The  bill 
provided  for  an  office  of  federal  administrative  procedure  which  was 
to  aid  in  systematizing  procedure  in  the  several  federal  agencies.  It 
included  many  provisions  as  to  the  promotion  of  administrative  order, 
without  going  to  the  lengths  prescribed  in  the  Walter-Logan  bill. 

It  remains  to  be  seen  whether  the  bill  will  be  enacted  and  whether 
it  will  solve  the  problems  it  is  intended  to  solve.  In  any  event,  a  close 
relation  will  remain  between  judicial  and  administrative  agencies,  and 
new  problems  may  be  expected  to  arise.  Although  the  members  of 
the  Supreme  Court  appointed  by  President  Roosevelt  are  more  tol- 
erant of  the  administrative  agency  than  were  their  predecessors,  some 
rivalry  may  be  expected  to  survive.  Only  the  most  fanatical  critics  of 
the  judiciary  would  contend  that  all  judicial  restraint  should  be 
abolished. 

CURRENT  TENDENCIES 

Some  of  the  trends  already  indicated  deserve  restatement  and  others 
should  be  mentioned.  The  Supreme  Court,  as  made  up  of  eight 
Franklin  D.  Roosevelt  appointees  and  one  predecessor  from  the 
Hoover  regime,  shows  no  tendency  to  curb  the  exercise  of  powers 
dearly  given  by  Congress,  except  for  limited  scrutiny  of  procedure. 
In  time  of  peace  the  broad  expansion  of  federal  power  is  justified 
largely  under  the  commerce  clause,  with  lesser  streams  or  rivulets  of 
power  flowing  from  constitutional  provisions  dealing  with  taxation 
and  other  subjects.  In  contrast  with  earlier  years,  "due  process  of 
law"  is  seldom  utilized  to  curb  the  exercise  of  legislative  power.  For 
a  number  of  years  the  war  powers  promise  to  be  the  focal  point  of 
litigation  dealing  with  governmental  interference  with  rights  of  per- 
sons and  property. 

•  Senate  Doc.  No.  8,  77th  Cong.,  1st  sess.  For  the  monographs  describing  procedure 
in  the  various  agencies  studied  see  Senate  Doc.  No.  186,  76th  Cong.,  1st  sess.,  and  Senate 
Doc.  No.  10,  77th  Cong.,  1st  «ess. 

"For  a  clear  statement  of  some  of  the  problems  involved  in  the  operation  of  admin 
istrative  agencies  see  Walter  Gellhorn,  Federal  Administrative  Proceedings  (1941).  Thf 
/cgal  liteintuie  on  various  phases  of  the  subject  is  voluminous. 
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Since  the  Court  seems  virtually  to  assume  the  constitutionality  of 
most  or  all  federal  enactments  of  the  past  decade,  most  of  iu>  efforts 
are  devoted  to  interpreting  these  statutes8*  and  to  appraising  state 
statutes  and  state  activities  alleged  to  violate  the  federal  Constitution 
or  to  conflict  with  federal  laws.  Judicial  appraisal  of  interpretations 
given  to  federal  statutes  by  administrative  agencies  is  not  funda- 
mentally different  from  appraisal  of  the  statutes  themselves  in  terms 
of  constitutionality,  save  in  that  the  results  of  judicial  decisions  can 
be  eliminated  by  the  simple  expedient  of  new  enactments  without 
necessary  resort  to  constitutional  amendment  or  to  reiorm  of  the 
judiciary. 

Although  for  the  time  being  the  Court  seems  to  have  given  up  in- 
validating federal  statutes,  each  of  a  number  of  members  indicates 
that  it  has  not  altogether  ceased  the  molding  of  public  policy.  In 
a  case  already  discussed,  Justice  Roberts  characterized  a  majority  deci- 
sion as  "a  usurpation  by  the  courts  of  the  function  of  the  Congress, 
not  only  novel  but  fraught,  as  well,  with  the  most  serious  dangers  to 
our  constitutional  system  of  division  of  powers."  *  On  another  occa- 
sion he  said: 

There  are  limits  to  which  administrative  officers  and  courts  may  ap- 
propriately go  in  reconstructing  a  statute  so  as  to  accomplish  aims 
which  the  legislature  might  have  had,  but  which  the  statute  itself, 
and  its  legislative  history,  do  not  disclose.  The  present  decision,  it 
seems  to  me,  passes  that  limitation.** 

Chief  Justice  Stone  and  Justice  Frankfurter  discussed  the  same 
topic  in  another  case.  Said  the  Chief  Justice: 

It  is  one  thing  for  courts,  in  interpreting  an  act  of  Congress  regulating 
matters  beyond  state  control,  to  construe  its  language  with  a  view  to 
carrying  into  effect  a  general  though  unexpressed  congressional  pur- 
pose. It  is  quite  another  to  infer  a  purpose,  which  Congress  has  not 
expressed,  to  deprive  the  states  of  authority  which  otherwise  constitu- 
tionally belongs  to  them,  over  a  subject  which  Congress  has  not  under- 
taken to  control." 

Justice  Frankfurter  remarked: 

11  ever  there  was  an  intrusion  by  this  Court  into  a  field  that  belongs 
to  Congress  and  which  it  has  seen  fit  not  to  enter,  this  is  it." 

84  See  Walter  H.  Hamilton  and  G.  D.  Braden,  "Special  Competence  of  the  Supreme 
Court,"  Yale  Law  Journal,  L    (June,  1941),  1319-1375. 
"United  States  v.  Hutcheson,  3!2  U.S.  219,  246   (1941). 
"Gray  v.  Powell,  314  U.S.  402,  417-418   (1941). 
"Cloverleaf  Butter  Co.  v.  Patterson,  315  U.S.  148,  176  (1942). 
mlbid.,  pp.   178-179      For  excellent  studies  of  the  voting  habits  of  the  justices  ice 
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The  story  of  current  judicial  trends  is,  of  course,  necessarily  an 
unfinished  story.  The  part  to  be  played  by  the  courts  in  connection 
with  the  war  and  its  aftermath  can  be  appraised  only  when  the  war 
and  the  first  years  of  adjustment  have  passed.  Early  judicial  decisions 
are  discussed  in  the  following  chapter  in  connection  with  a  prelim- 
inary account  of  the  war  itself. 

C.  Herman  Pritchett,  "Divisions  of  Opinion  Among  Justices  of  the  U.S.  Supreme  Court, 
1939-41,"  American  Political  Science  Review,  XXXV  (October,  1941),  890  898,  and  "The 
Voting  Behavior  of  the  Supreme  Court,  1941-42,"  The  journal  of  Politics,  IV  (November, 
1942),  491  506. 


CHAPTER  38 


THE  SECOND  WORLD  WAR 


THE  OUTBREAK  OF  WAR  in  Europe  in  1939  marked  the  beginning  of  a 
transition  from  the  New  Deal  to  a  war  regime.  Even  apart  from  the 
war,  the  New  Deal  was  destined  for  a  transition  of  some  kind.  An 
operative  program  which  is  six  years  old,  whatever  its  name,  is  no 
longer  new.  By  that  time  its  sponsors  have  either  lost  the  struggle  or 
have  developed  vested  interests  and  become  "conservative"  in  the 
sense  of  devoting  much  energy  to  preserving  their  old  program  as 
distinguished  from  advocating  a  new  one.  For  a  time  the  task  of 
New-Dealers  seemed  to  be  that  of  protecting  their  hold  on  specific 
reforms  already  instituted,  or  about  to  be  put  into  operation,  against 
a  return  to  power  of  advocates  of  the  older  conservatism.  The  war 
provided  new  goals,  without  eliminating  the  goal  of  preserving  the 
social  gains  of  the  New  Deal.  The  new  task  brought  a  realignment 
of  program  and  an  influx  of  new  personnel  of  which  only  a  part  was 
committed  to  the  New-Deal  program.  With  this  transition  the  New- 
Deal  period  fades  into  history  and  its  issues  merge  with  an  overpower- 
ing tide  of  alien  elements. 

Involvement  of  the  United  States  in  the  second  World  War,  how- 
ever, can  be  understood  only  in  terms  of  events  of  the  New-Deal 
period.  The  processes  by  which  the  United  States  prepared  for 
national  defense,  made  itself  the  "arsenal  of  democracy/'  and  then 
took  up  active  warfare  were  highly  complex.  They  were  influenced, 
not  merely  by  conflicting  attitudes  toward  the  New  Deal,  but  also  by 
diverse  sentiments  concerning  foreign  affairs.  The  population  in- 
cluded fanatics  at  the  two  extremes  of  isolationism  and  international- 
ism, others  less  fanatical  who  were  committed  to  programs  less  ex- 
treme, and  a  great  body  of  people  who  had  no  very  definite  attitude 
except  a  desire  to  avoid  involvement  in  matters  beyond  their  ken  or 
thought  to  be  none  of  their  concern.  It  took  time,  careful  strategy, 
and  the  action  of  the  enemy  to  bring  about  relative  unanimity  of 
sentiment. 
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Confusion  of  economic  interests  likewise  stood  in  the  way  of  estab 
lishing  a  harmonious  program  in  the  field  of  foreign  affairs.  American 
thought  as  to  international  trade  evolved  around  transactions  in  par- 
ticular fields  rather  than  around  a  national  program.  American  pro- 
ducers, whether  agricultural  or  industrial,  sought  to  sell  abroad  every- 
thing they  could  market  and  to  prevent  the  sale  of  foreign  competitive 
products  at  home.  They  were  interested  primarily  in  immediate 
profits  rather  than  in  economic  or  political  doctrines.  Had  they  been 
forced  to  take  doctrinaire  positions,  many  of  them,  no  doubt,  would 
have  adhered  to  the  concept  of  the  "favorable  balance  of  trade/'  which 
involved  a  belief  that  the  country  was  in  a  more  favorable  position 
when  the  value  of  its  exports  exceeded  the  value  of  its  imports.  Few 
of  the  people  engaged  in  commercial  activities  for  profit  concerned 
themselves  about  the  question  of  how  a  creditor  nation  could  con- 
tinue to  maintain  indefinitely  a  favorable  balance  of  trade  without 
ultimate  disaster.  Since  the  first  World  War  the  United  States  had 
bought  as  little  as  possible  from  abroad  except  in  commodities  not 
produced  at  home  and  had  lent  abroad,  directly  or  indirectly,  the 
money  with  which  foreigners  were  to  purchase  American  products. 
The  participants  in  international  trade  had  no  solution  for  the  prob- 
lem of  repayment  of  debts.  American  interests,  as  commonly  con- 
ceived and  commonly  acted  upon,  were  not  interests  of  the  nation  as 
a  unit,  but  the  separate,  and  oftentimes  short-range,  interests  of  par- 
ticular individuals,  groups,  and  regions.  There  was  irony  in  the  fact 
that  profits  from  business  promoted  by  American  exports  were  in- 
vested in  foreign  bonds  never  likely  to  be  redeemed,  and  that  from 
these  profits  and  from  other  income  federal  taxes  had  to  be  collected 
to  provide  government  loans  to  foreign  countries  which  would  never 
be  repaid.  At  the  very  best,  such  practices  would  have  left  the  United 
States  in  a  serious  predicament.  The  attack  of  the  depression  upon 
the  entire  world  turned  the  predicament  into  a  catastrophe. 

THE  FOREIGN  POLICY  OF  THE  NEW  DEAL 

Because  ideas  and  interests  were  confused,  the  foreign  policy  of  the 
Roosevelt  administration  was  also  confused.  When  he  took  office,  the 
President  left  no  doubt  that  the  domestic  situation  rather  than  the 
world  situation  was  his  first  concern.  The  administration  at  times  at- 
tempted the  solution  of  world  problems  from  various  angles,  but  the 
task  was  made  more  difficult  because  of  inconsistency  with  the  domes- 
tic program  and  with  the  interests  and  ideas  of  important  groups 
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within  the  United  States.  Entanglement  with  war  debts,  tariffs,  and 
other  issues,  for  example,  prevented  international  agreements  for 
stabilization  of  currencies.  The  government  abandoned  the  gold 
standard  and  reduced  the  gold  content  of  the  dollar  in  part  to  im- 
prove the  position  of  the  United  States  in  foreign  exchange,  but  the 
collections  of  debts  to  the  United  States  was  thereby  rendered  more 
difficult.  The  nations  of  the  world  were  exchanging  goods  more  and 
more  on  the  basis  of  governmental  negotiations  as  to  what  should  be 
bought  and  sold  in  each  instance,  and  were  establishing  quotas  and 
tariff  levels  to  promote  centralized  management.  The  foreign  trade 
of  the  United  States  had  suffered  as  a  result  of  the  growing  control  of 
international  trade  by  governmental  bargaining  in  other  countries  be- 
cause the  United  States  had  no  administrative  agency  with  adequate 
authority  to  make  tariff  concessions  and  agreements-to-purchase  in  re- 
turn for  similar  concessions  and  agreements  by  other  nations.  Because 
of  the  representation  of  special  interests  in  Congress  and  their  tend- 
ency to  co-operate  with  one  another  to  secure  protection  through  the 
tariff,  intelligent  reduction  of  tariff  levels  was  hard  to  secure. 

A  limited  amount  of  control  of  tariff  rates  was  lodged  in  the  Presi- 
dent. Since  1922,  the  President,  with  the  assistance  of  the  Tariff 
Commission,  had  been  authorized  to  make  investigations  into  the 
difference  between  cost  of  production  in  the  United  States  and  abroad, 
and  to  make  such  changes  in  duties  as  were  necessary  to  equalize  the 
differences.  This  slight  degree  of  flexibility,  however,  was  by  no 
means  sufficient  to  enable  the  President  to  participate  in  interna- 
tional negotiations  for  the  promotion  of  foreign  trade.  In  1934,  Pres- 
ident Roosevelt  secured  enactment  of  a  measure  authorizing  him  to 
enter  into  trade  agreements  with  foreign  nations.  To  that  end  Con- 
gress authorized  him  to  modify  duties  and  other  import  restrictions 
up  to  fifty  per  cent  of  existing  rates.  It  also  authorized  him  to  deny 
the  benefits  of  such  lower  rates  to  the  products  of  countries  which 
discriminated  against  the  commerce  of  the  United  States.  The  Presi- 
dent directed  the  Secretary  of  State  to  undertake  a  vast  program  ot 
international  negotiations.  The  Secretary  entered  into  many  agree- 
ments whereby  the  United  States  reduced  duties  on  goods  the  im- 
portation of  which  would  do  a  minimum  of  damage  to  American  pro- 
ducers, in  return  for  similar  concessions  by  the  other  parties  to  the 
agreements.  Although  on  the  whole  no  spectacular  reductions  of 
tariff  levels  were  made,  the  tendency  was  beneficial. 

Many  of  the  reciprocal  trade  agreements  were  worked  out  with 
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Central  and  South  American  countries.  Their  negotiation  became 
a  part  of  the  "Good-Neighbor"  policy  announced  by  the  President 
toward  those  countries.  Other  aspects  of  the  policy  were  the  abroga- 
tion of  the  Platt  Amendment  in  our  relations  with  Cuba,  the  with- 
drawal of  American  troops  from  Nicaragua  and  Haiti,  and  the  mainte- 
nance of  a  general  attitude  of  friendliness  and  co-operation  toward 
Central  and  South  America,  as  distinguished  from  the  earlier  brusque 
attitude  which  carried  the  perennial  threat  of  coercive  intervention. 
The  decision  to  grant  independence  to  the  Philippines,  after  a  ten- 
year  period  of  gradual  assumption  of  self-rule,  although  brought  about 
in  part  by  the  efforts  of  commercial  interests  that  would  profit  by 
severing  the  Philippines  from  the  United  States,  reflected,  super- 
ficially at  least,  the  same  attitude  of  friendliness  and  the  same  renunci- 
ation of  any  right  to  continue  the  exercise  of  coercive  power. 

The  middle  nineteen-thirties  witnessed  the  preparation  of  Euro- 
pean nations  for  new  wars,  along  with  default  on  reparations  pay- 
ments and  on  payments  of  debts  incurred  during  the  first  World  War. 
This  fact  added  to  disillusionment  in  the  United  States  and  to  the 
development  of  isolationist  sentiment.  A  series  of  books  and  articles 
disclosed  the  ruthless  activities  of  munitions  makers  and  financiers  in 
the  deliberate  promotion  of  war  for  the  sake  of  profit.1  In  1934,  the 
Senate  authorized  a  special  committee  to  investigate  problems  inci- 
dent to  the  private  manufacture  of  arms  and  munitions  of  war  and 
the  international  traffic  in  such  materials.  President  Roosevelt  gave 
full  support  to  the  investigation.  The  private  and  uncontrolled  man- 
ufacture of  arms  and  munitions  and  the  traffic  therein,  he  said,  had 
become  a  serious  cause  of  international  discord  and  strife.  Since 
international  control  was  necessary,  he  urged  the  Senate  to  ratify  a 
convention  of  1925  for  the  supervision  of  the  international  trade  in 
arms,  ammunition,  and  implements  of  war.  He  expressed  publicly 
the  hope  that  provision  for  more  far-reaching  control  would  be  made 
at  the  conference  to  be  held  in  Geneva  in  the  summer  of  1934.' 

The  Senate  investigating  committee,  headed  by  Gerald  P.  Nye,  of 
North  Dakota,  uncovered  a  great  deal  of  malodorous  information 
about  the  munitions  industry.  It  showed  that  manufacturers  had  sold 
arms  simultaneously  and  indiscriminately  to  both  sides  in  various 
wars.  In  the  United  States,  they  had  maintained  lobbies  in  Wash- 

1  See,  for  example,  H.  C.  Englebrecht  and  F.  C.  Hancghcn,  Merchants  of  Death   (1955} 
and  Walter  Millis,  The  Road  to  War   (1935). 
•  Public  Papers  and  Addresses  of  Franklin  D.  Roosevelt  (19M),  III.  239-241. 
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mgton  to  support  military  and  naval  appropriations  and  to  oppose 
arms  embargoes.  They  had  shipped  arms  to  warring  nations  in  viola- 
tion of  embargoes.  Armament  firms  in  various  countries  exchanged 
information  and  co-operated  to  stimulate  races  in  armament  between 
friendly  nations.  The  committee  examined  with  mistrust  compre- 
hensive plans  being  worked  out  in  the  War  Department  for  industrial 
mobilization  for  the  next  war.  Disclosing  huge  accumulations  of 
profits  during  the  first  World  War,  it  advocated  machinery  to  prevent 
such  profits  in  the  future  by  government  operation  of  industries  pro- 
ducing munitions,  by  taxation,  and  by  price-fixing.' 

The  disclosures  of  the  munitions  investigation  deepened  isolation- 
ist sentiment  in  the  United  States.  The  Senate  refused  to  follow  the 
leadership  of  the  President  to  the  extent  of  approving  membership  in 
the  Permanent  Court  of  International  Justice.  It  did  ratify  the  Arms 
Traffic  Convention  of  1925,  on  condition  that  certain  other  arms- 
producing  nations  should  also  ratify,  but  negotiations  collapsed,  the 
disarmament  conference  in  Geneva  disbanded  in  failure,  and  the 
world  hurried  on  its  way  toward  new  military  conflicts. 

NEUTRALITY  LEGISLATION 

At  this  point  Congress  turned  to  so-called  neutrality  legislation  as 
a  means  of  avoiding  future  military  involvements.  In  the  summer  of 
1935  it  enacted  a  joint  resolution  providing  for 

the  prohibition  of  the  export  of  arms,  ammunition,  and  implements 
of  war  to  belligerent  countries;  the  prohibition  of  the  transportation 
of  arms,  ammunition,  and  implements  of  war  by  vessels  of  the  United 
States  for  the  use  of  belligerent  states;  for  the  registration  and 
licensing  of  persons  engaged  in  the  business  of  manufacturing,  export- 
ing, or  importing  arms,  ammunition,  or  implements  of  war;  and 
restricting  travel  by  American  citizens  on  belligerent  ships  during  the 
war/ 

The  act  prohibited  shipments  of  specified  articles  to  belligerents, 
directly  or  indirectly.  It  set  up  a  National  Munitions  Control  Board 
to  receive  registration  and  prescribed  information  from  munition 
manufacturers  in  the  United  States.  It  provided  that  American  cit- 

•  For  the  voluminous  findings  of  the  committee  see  Senate  Report  No.  944,  74th  Cong., 

1st  SCS&. 

*49  Stat.  1081.  Neutrality  has  been  a  subject  of  prolific  discussion.  Among  the  several 
volumes  see  Neutrality,  Its  History,  Economics  and  Law  (4  vols.,  1935  36),  and  Char  lei 
G.  Fenwick,  The  Neutrality  Laws  of  the  United  States  (1913). 
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izena  should  travel  on  the  vessels  of  belligerent  nations  only  at  their 
own  risk,  if  the  President  proclaimed  that  they  should  refrain  from 
traveling  on  such  vessels  because  of  the  need  for  protecting  the  lives 
of  citizens  of  the  United  States  or  commercial  interests  of  the  United 
States  or  for  preserving  the  security  of  the  United  States.  This  section 
of  the  statute  maiked  the  beginning  of  the  renunciation  by  the  United 
States  of  rights  possessed  under  international  law. 

Congress  made  the  act  temporary  in  character,  partly  because  ad- 
ministration leaders  thought  it  should  have  left  discretion  in  the 
hands  of  the  President  instead  of  making  embargo  provisions  manda- 
tory, but  renewed  and  extended  it  in  1936  and  1937.  Isolationist 
leaders  were  determined  to  have  a  measure  so  inflexible  that  not  even 
the  President  would  have  authority  to  prevent  its  operation.  They 
sought  to  include  in  neutrality  legislation  all  trade,  travel,  transporta- 
tion, and  financial  activities  that  might  possibly  involve  the  United 
States  in  a  foreign  war.  Throughout  the  years  of  discussion  of  the 
subject,  however,  a  substantial  minority  insisted  that  the  law  should 
be  modified  so  that  embargoes  would  not  have  to  be  applied  indis- 
criminately. The  moral  issues  involved  in  a  particular  conflict,  or 
the  ultimate  safety  of  the  United  States  from  attack,  might  justify  the 
United  States  in  continuing  to  exercise  its  traditional  right  of  trade  so 
as  to  benefit  one  of  the  belligerents.  After  the  former  allies  of  the 
United  States  again  became  involved  in  war  with  Germany  in  Sep- 
tember, 1939,  opposition  to  the  embargo  grew  so  strong  that  the  Pres- 
ident was  able  to  bring  about  repeal  of  the  prohibition  of  exports  to 
belligerents."  In  other  respects,  however,  the  new  statute  continued 
the  policy  of  restricting  the  exercise  of  American  rights  in  order  to 
prevent  involvement  in  war.  American  shipping  was  to  be  excluded 
from  war  zones  by  the  proclamation  of  combat  areas  in  the  vicinity  of 
the  belligerents,  to  prevent  incidents  which  might  lead  to  war. 

PRESIDENTIAL  LEADERSHIP 

The  sweeping  authority  of  the  President  in  the  field  of  foreign 
affairs,  as  distinguished  from  the  domestic  field,  was  already  generally 
recognized.  In  1936,  the  Supreme  Court  emphasized  the  existence 
of  that  authority  in  the  important  case  of  United  States  v.  Curtiss- 
Wright  Export  Corporation.*  Congress  had  enacted  a  joint  resolu- 
tion providing  that  the  sale  of  arms  and  munitions  of  war  to  the 
countries  engaged  in  armed  conflict  in  the  Chaco  in  South  America 

•54  Stat.  4.  §299  U.S.  304. 
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should  be  forbidden  if  the  President  proclaimed  that  such  a  prohibi- 
tion might  contribute  to  the  re-establishment  of  peace  between  the 
countries  involved.  The  President  issued  the  proclamation,  but  an 
American  corporation  ignored  it  and  sold  some  machine  guns  to 
Bolivia,  contending  that  the  statute  made  an  unconstitutional  delega- 
tion of  legislative  power  to  the  President.  Justice  Suthetland,  speak- 
ing for  the  Supreme  Court,  stressed  the  difference  between  the  ex- 
ternal and  the  internal  powers  of  the  federal  government.7  In  the 
external  realm,  he  explained,  with  its  important,  complicated,  deli- 
cate, and  manifold  problems,  the  President  alone  had  the  power  to 
speak  or  listen  as  a  representative  of  the  nation.  In  the  case  at  hand, 
the  Court  was  dealing,  not  alone  with  an  authority  vested  in  the 
President  by  statute,  but  with  such  an  authority  plus  the  very  delicate 
plenary  and  exclusive  power  of  the  President  as  sole  organ  of  the  fed- 
eral government  in  the  field  of  international  relations.  Justice  Suther- 
land continued: 

It  is  quite  apparent  that  if,  in  the  maintenance  of  our  international 
relations,  embarrassment  —  perhaps  serious  embarrassment  —  is  to  be 
avoided  and  success  for  our  aims  achieved,  congressional  legislation 
which  is  to  be  made  effective  through  negotiation  and  inquiry  within 
the  international  field  must  often  accord  to  the  President  a  degree  of 
discretion  and  freedom  from  statutory  restriction  which  would  not  be 
admissible  were  domestic  affairs  alone  involved.  Moreover,  he,  not 
Congress,  has  the  better  opportunity  of  knowing  the  conditions  which 
prevail  in  foreign  countries,  and  especially  is  this  true  in  time  of  war. 
He  has  his  confidential  sources  of  information.  He  has  his  agents  in 
the  form  of  diplomatic,  consular,  and  other  officials.  Secrecy  in  re- 
spect of  information  gathered  by  them  may  be  highly  necessary,  and 
the  premature  disclosure  of  it  productive  of  harmful  results.1 

The  opinion  has  permanent  importance  because  of  this  emphasis  on 
the  broad  powers  of  the  President  in  the  management  of  foreign 
affairs. 

Franklin  D.  Roosevelt  had  been  in  some  degree  interested  in  inter- 
national affairs  throughout  his  life.  He  had  once  been  an  advocate 
of  the  League  of  Nations.*  While  still  President-elect,  he  had  con- 
curred in  the  policies  of  Secretary  of  State  Henry  L.  Stimson  in  re 

7  For  an  important  earlier  statement  of  his  position  on  this  subject  see  Senate  Do« 
No.  417,  61st  Cong.,  2d  less. 
•299  U.S.  320. 
9  See  Raymond  Moley,  After  Seven  Years  (1939),  p.  377. 
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fusing  to  recognize  Japan's  aggression  in  Manchuria  in  violation  ol 
treaties.  American  foreign  policy  must  uphold  the  sanctity  of  inter- 
national treaties,  he  announced.10  This  attitude,  reminiscent  of  that 
of  Woodrow  Wilson  in  connection  with  recognition  of  the  regime  in 
power  in  Mexico,  imported  a  moral  standard  into  the  recognition 
policy  of  the  country,  or  at  any  rate  gave  greater  emphasis  to  such  a 
standard.  It  represented  deviation  from  the  traditional  practice  of 
recognizing  whatever  government  happened  to  be  solidly  and  effec- 
tively in  power  in  a  particular  state,  for  a  policy  colored  by  the  con- 
ception that  the  United  States  should  appraise  the  moral  right  of  the 
regime  in  question  to  continue  in  power.  Such  a  policy,  if  justified, 
would  give  the  United  States  a  right  to  exercise  pressure  upon  other 
nations  which  those  nations  completely  refused  to  recognize.  They 
resented  the  pressure  which  interfered  with  predatory  plans  and,  per- 
haps even  more,  they  resented  the  moral  tone  of  criticism  coming  from 
the  United  States. 

As  far  as  President  Roosevelt  was  concerned,  it  is  true,  he  did  not 
engage  in  pontifical  moralizing  to  the  rest  of  the  world.  He  took  the 
broad  position  that  the  prosperity  of  the  United  States,  which  could 
develop  only  with  the  expansion  of  foreign  trade  in  an  orderly  world, 
and  even  the  protection  of  the  United  States  from  involvement  in 
future  foreign  wars,  depended  upon  the  preservation  of  a  world  order 
in  which  international  rights,  and  particularly  international  agree- 
ments, were  honored.  If  he  did  not  now  favor  something  in  the 
nature  of  a  League  of  Nations  for  the  entire  world,  he  evidently  be- 
lieved that  the  preservation  of  international  peace  depended  upon  a 
measure  of  collective  security,  promoted  by  expressions  of  disapproval 
of  misconduct  and  backed  up  by  economic  sanctions.  He  approved 
of  neutrality  legislation  authorizing  him  to  levy  embargoes  upon  mate- 
rials of  war,  hut  he  wished  discretion  left  in  his  hands  as  to  the  appli- 
cation of  the  embargo.  In  some  instances,  presumably,  he  would 
have  applied  it  to  both  belligerents  and  in  other  instances  only  to  the 
one  which  he  regarded  as  the  aggressor.  In  connection  with  the 
predatory  war  of  Italy  upon  Ethiopia,  he  not  only  put  in  force  the 
embargo  provisions  of  the  Neutrality  Act  of  1935,  but  sought,  though 
vainly,  to  secure  something  in  the  nature  of  a  general  economic  boy- 
cott of  Italy."  He  sponsored  the  policy  pursuant  to  which  Congress, 
in  1936,  passed  a  joint  resolution  prohibiting  export  of  arms  to  the 
contending  factions  in  Spain.  He  failed  to  apply  the  embargo  to  the 

w  Ibid.,  p.  94.  u  Sec  ibid.,  pp.  320-321. 
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undeclared  war  between  Japan  and  China,  no  doubt  for  a  number  ol 
reasons,  but  partly  because  in  some  respects  China,  obviously  the  vic- 
tim of  aggression,  would  be  injured  by  it  more  than  would  Japan. 

Excerpts  from  speeches  delivered  from  1937  to  1941  indicate  the 
development  of  the  thinking  of  the  President  with  the  growth  of  the 
international  crisis.  In  what  came  to  be  known  as  his  "quarantine 
speech,"  delivered  at  Chicago  in  October,  1937,  he  delivered  a  ringing 
denunciation  of  those  responsible  for  the  present  reign  of  terror  and 
international  lawlessness.  The  peace-loving  nations,  he  proclaimed, 
must  make  a  concerted  effort  in  opposition  to  those  violations  of 
treaties  and  those  ignorings  of  human  instincts  which  were  creating 
a  state  of  international  anarchy  and  instability  such  that  escape 
through  mere  isolation  or  neutrality  was  impossible.  "There  must  be 
a  return  to  a  belief  in  the  pledged  word,  in  the  value  of  a  signed 
treaty.  There  must  be  recognition  of  the  fact  that  national  morality 
is  as  vital  as  private  morality."  u  There  could  be  no  stability  or  peace, 
he  declared,  either  within  nations  or  between  nations,  except  under 
laws  and  moral  standards  adhered  to  by  all.  International  anarchy 
destroyed  every  foundation  for  peace.  The  epidemic  of  world  law- 
lessness was  spreading.  "When  an  epidemic  of  physical  disease  starts 
to  spread,  the  community  approves  and  joins  in  a  quarantine  of  the 
patients  in  order  to  protect  the  health  of  the  community  against  the 
spread  of  the  disease.  .  .  .  War  is  a  contagion,  whether  it  be  declared 
or  undeclared."  ** 

In  his  annual  message  of  January,  1939,  he  declared  that  the  God- 
fearing democracies  of  the  world  which  observed  the  sanctity  ol 
treaties  and  good  faith  in  their  dealings  with  other  nations  could  not 
forever  let  pass  without  effective  protest  acts  of  aggression  against  sister 
nations,  acts  which  automatically  undermined  all  of  us.  Obviously, 
he  said,  they  must  proceed  along  practical,  peaceful  lines.  Words 
might  be  futile,  but  war  was  not  the  only  means  of  commanding  a 
decent  respect  for  the  opinions  of  mankind.  "There  are  many 
methods  short  of  war,  but  stronger  and  more  effective  than  mere 
words,  of  bringing  home  to  aggressor  governments  the  aggregate  senti- 
ments of  our  own  people."  u  One  method  had  proved  to  be  wrong. 
"We  have  learned  that  when  we  deliberately  try  to  legislate  neu- 

ia  Public  Papers  and  Addresses  of  Franklin  D.  Roosevelt,  1937,  p.  408.  Although  the 
early  volumes  of  the  Roosevelt  papers  are  designated  by  volume  numbers  (see  note  2) 
the  later  voi.imes  can  be  identified  only  by  year  or  subtitle. 

u/&iU,  pp.  410-41i. 

u  Public  Papers  and  Addresses  of  Franklin  D.  Roosevelt.  1959,  p.  S. 
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trality,  our  neutrality  laws  may  operate  unevenly  and  unfairly  —  may 
actually  give  aid  to  an  aggressor  and  deny  it  to  the  victim.  The  in- 
stinct of  self-preservation  should  warn  us  that  we  ought  not  to  let 
that  happen  any  more/* l* 

He  expressed  the  same  sentiment  on  other  occasions.  In  a  com- 
mencement address  delivered  in  June,  1940,  he  characterized  as  an 
obvious  delusion  the  belict  that  we  of  the  United  States  could  safely 
permit  the  United  States  to  become  a  lone  island,  a  lone  island  in  a 
world  dominated  by  the  philosophy  of  force.  "Such  an  island  repre- 
sents to  me  and  to  the  overwhelming  majority  of  Americans  today  a 
helpless  nightmare  of  a  people  without  freedom  —  the  nightmare  of  a 
people  lodged  in  prison,  handcuffed,  hungry,  and  fed  through  the 
bars  from  day  to  day  by  the  contemptuous,  unpitying  masters  of  other 
continents.'* ie  He  denounced  the  Italian  invasion  of  France  as  France 
was  giving  way  before  the  forces  of  Germany:  "On  this  the  10th  day 
of  June,  1940,  the  hand  that  held  the  dagger  has  struck  it  into  the 
back  of  its  neighbor/' 17  The  United  States  ought  to  pursue  two 
obvious  and  simultaneous  courses.  It  ought  to  extend  to  the  op- 
ponents of  force  the  material  resources  of  the  nation  and  at  the  same 
time  harness  and  speed  up  the  use  of  these  resources  in  order  that  we 
ourselves  in  the  Americas  might  have  equipment  and  training  equal 
to  the  task  of  any  emergency  and  every  defense. 

In  his  annual  message  to  Congress,  delivered  on  January  6,  1941, 
President  Roosevelt  linked  his  conceptions  of  domestic  and  foreign 
policy  in  terms  of  a  statement  of  four  essential  human  freedoms: 

The  first  is  freedom  of  speech  and  expression  —  everywhere  in  the 
world. 

The  second  is  freedom  of  every  person  to  worship  God  in  his  own 
way  —  everywhere  in  the  world. 

The  third  is  freedom  from  want,  which,  translated  into  world  terms, 
means  economic  understandings  which  will  secure  to  every  nation  a 
healthy  peacetime  life  for  its  inhabitants  —  everywhere  in  the  world. 

The  fourth  is  freedom  from  fear,  which,  translated  into  world  terms, 
means  a  world-wide  reduction  of  armaments  to  such  a  point  and  in 
such  a  thorough  fashion  that  no  nation  will  be  in  a  position  to  com- 
mit an  act  of  physical  aggression  against  any  neighbor  —  anywhere  in 
the  world.1* 

"Ibid.,  pp.  3-4. 

"Public  Papers  and  Addresses  ot  Iranhlm  D.  Roosevelt,  1940.  p.  261. 

"Ibid,,  p.  263.  "87  Congressional  Record  46-47. 
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That  was  no  vision  of  a  distant  millennium,  he  declared.  It  was  a 
definite  basis  for  a  kind  of  world  attainable  in  our  own  time  and  gen- 
eration. That  kind  of  world  was  the  very  antithesis  of  the  so-called 
"new  order"  of  tyranny,  which  the  dictators  sought  to  create  with  the 
crash  of  a  bomb. 

The  war  brought  many  casualties  to  American  governmental  insti- 
tutions. The  embargo  on  the  export  of  war  materials  to  belligerents 
was  among  the  first.  Another,  and  perhaps  ultimately  the  one  to  be 
regarded  as  the  most  serious  of  all,  was  the  tradition  that  no  President 
should  serve  more  than  two  terms.  The  tradition  was  broken  down, 
not  by  the  process  of  logical  argument,  but  by  the  process  of  ignoring 
it  altogether.  Millions  of  people  who  had  come  to  trust  Franklin  D. 
Roosevelt  preferred  the  continuation  of  his  leadership  to  a  change  at 
a  time  when  his  domestic  program  was  not  yet  completely  established 
and  when  the  international  situation  was  one  of  turmoil.  He  yielded 
to  a  so-called  draft  carefully  arranged  by  his  political  agents,  and  sought 
re-election  without  discussing  the  value  of  the  tradition  being  over- 
thrown. 

His  strategy  is  explained  partly  by  the  way  in  which  he  handled 
other  issues  in  earlier  years.  Throughout  his  presidency  he  showed 
far  more  interest  in  the  content  of  policy  than  in  governmental  tra- 
ditions or  machinery.  An  unbalanced  budget,  for  example,  was  to 
him  a  matter  of  little  importance  by  comparison  with  the  human  wel- 
fare to  be  promoted  by  the  use  of  government  finances.  He  had  no 
hesitancy  in  attacking  the  hallowed  institution  of  the  Supreme  Court 
when  that  tribunal  stood  staunchly  in  the  way  of  measures  which  he 
deemed  essential  to  the  public  welfare.  The  Civil  Service  Commis- 
sion, the  independent  regulatory  commissions,  and  other  govern- 
mental devices  to  which  the  people  had  emotional  attachments,  were 
to  him  not  necessarily  symbols  of  good  government.  If  they  proved 
inadequate,  or  if  they  interfered  with  the  promotion  of  the  public 
welfare,  he  sought  to  have  them  reorganized.  So  it  was  with  the  third- 
term  tradition.  If  observance  of  that  tradition  meant  the  replacement 
of  the  New  Deal  at  a  critical  period  in  American  history,  with  the 
probable  result  of  destroying  much  of  the  program  which  seemed  to 
him  vital,  he  had  no  hesitancy  in  overriding  the  tradition  without 
stopping  to  discuss  it.  The  goal,  as  he  saw  it,  was  the  public  welfare. 
Government  was  but  a  means  to  an  end.  He  sought  justification  in 
the  ends  to  be  achieved,  regardless  of  machinery.  Although  some  had 
more  faith  in  the  protective  value  of  traditions  than  did  the  Presi 
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dent,  and  believed  fervently  that  the  third-term  tradition  was  worth 
preserving  even  at  the  expense  of  possible  immediate  losses,  there  was 
little  genuine  debate  on  the  subject.  The  defenders  of  the  tradition 
were  concerned  primarily,  not  with  the  tradition,  but  with  election  of 
the  opposing  candidate. 

PRE-WAR  MOBILIZATION  AND  CONTROL 

Although  the  masses  of  the  people  hoped  and  probably  believed 
that  the  United  States  would  never  again  find  it  necessary  to  partici- 
pate in  a  major  war,  the  War  Department  and  the  military  leaders  of 
the  country  had  no  such  illusions.  Remembering  the  chaos  of  prep- 
aration tor  the  equipment  of  an  army  after  the  declaration  of  war  in 
1917,  and  sensing  that  even  to  a  greater  degree  the  wars  of  the  future 
would  be  wars  of  machines  and  of  whole  peoples  rather  than  merely 
of  trained  army  personnel,  they  began  immediately  to  plan  for  rapid 
mobilization  whenever  the  occasion  required.  They  worked  out  plans 
for  the  conversion  of  peacetime  industrial  production  to  the  produc- 
tion of  war  materials,  and  arranged  for  the  allotment  of  so-called 
"educational  orders"  for  war  materials  to  enable  plants  to  develop 
valuable  preliminary  experience.  Evidently  with  the  operation  of  the 
War  Industries  Board  of  the  first  World  War  in  mind,  they  worked 
out  plans  for  emergency  governmental  machinery  to  be  co-ordinated 
under  centralized  leadership.  They  planned  conscription  of  man- 
power for  military  service  and  effective  contiol  of  labor  in  essential 
industries.  Maximum  wages  were  to  be  fixed  and  maximum  prices 
were  to  be  regulated,  although  without  fundamental  interference 
with  the  operation  of  the  profit  system.  Through  power  to  establish 
priorities  and  to  commandeer  equipment  wherever  necessary,  the 
government  was  to  maintain  effective  control  over  industry.  Bills 
were  drafted  to  be  presented  to  Congress  for  speedy  enactment  if  an 
emergency  developed.19  The  plan  was  subjected  to  much  unfavorable 
publicity  during  the  middle  nirieteen-thirties  when  it  was  sharply  crit- 
icized by  the  Senate  committee  investigating  the  munitions  industry. 
The  sentiment  of  the  committee  and,  evidently,  of  most  of  the  Amer- 
ican people  was  that  the  energies  of  the  nation  ought  to  be  utilized 
in  solving  the  problems  of  peace  rather  than  in  preparing  for  im- 
probable war. 

By  the  summer  of  1939,  although  public  sentiment  was  still  divided, 

"For  the  evolution  of  plans  sec  Harold  J.  Tobin  and  Percy  W.  Bidwell,  Mobilizing 
Civilian  A  rnenca  ( 1940),  chapter  III. 
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war  clouds  loomed  so  darkly  that,  in  August  of  that  year,  President 
Roosevelt  appointed  a  War  Resources  Board  with  a  membership  pre- 
dominantly from  eastern  industrial  and  banking  circles  to  act  as  a 
civilian  advisory  committee  to  the  Army  and  Navy  Munitions  Board 
in  developing  industrial  mobilization  plans.  The  board  worked  be- 
hind closed  doors  for  a  period  of  months,  during  which  war  broke  out 
in  Europe,  submitted  a  confidential  report,  and  then  disbanded.  For 
reasons  never  publicly  announced,  the  President  made  no  further  use 
of  that  board,  but  instead,  on  May  26,  1940,  he  returned  to  the  device 
utilized  at  the  beginning  of  the  first  World  War,  and,  acting  under 
the  National  Defense  Act  of  1916,  he  created  a  new  advisory  commis- 
sion to  the  Council  of  National  Defense.20  The  Council  of  National 
Defense,  consisting  of  six  members  of  the  cabinet,  did  not  again  be- 
come active  as  a  separate  organization,  but  the  Advisory  Commission, 
consisting  of  seven  persons  representative  of  various  fields  of  activity, 
played  an  important  part  in  the  initial  co-ordination  of  the  resources 
of  the  country  for  national  defense. 

Because  the  commission  was  advisory  only  and  possessed  little  or  no 
authority  in  its  own  right,  the  opposition  party  in  the  presidential 
campaign  of  1940  denounced  the  President's  failure  to  establish 
machinery  such  as  a  War  Industries  Board  or  a  Munitions  Admin- 
istration in  which  the  administration  of  the  rearmament  program 
would  be  lodged.  The  President  resisted  such  demands,  however, 
until  the  allotment  of  power  for  administration  could  be  segregated 
in  a  considerable  degree  from  the  power  to  make  policy.  Gradually, 
as  lines  of  policy  were  clearly  established,  he  strengthened  the  hands 
of  his  administrative  agents.  He  co-ordinated  newly  established  agen- 
cies for  national  defense  with  the  program  of  reorganization  carried 
out  under  the  Reorganization  Act  of  1939.  Pursuant  to  that  act  he 
brought  together  in  what  was  called  the  Executive  Office  of  the  Presi- 
dent a  number  of  agencies  including  the  Bureau  of  the  Budget,  the 
Division  of  Statistical  Standards,  the  Office  of  Government  Reports, 
and  the  National  Resources  Planning  Board.  Along  with  these  agen- 
cies he  made  provision  for  an  Office  for  Emergency  Management.*1 
The  title  was  unique  among  permanent  government  agencies,  but  its 
use  was  understandable  in  view  of  the  extent  to  which  contemporary 
government  had  been  government  in  terms  of  emergencies  and  wai 

*For  the  experience  of  the  first  World  War  sec  chapter  26. 

*  Sec  William  H.  McReynolds,  "The  Office  for  Emergency  Management/'  Public  Ad 
ministration  Review,  1    (Autumn,  1940),  131-138. 
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likely  to  continue  so.  Within  the  Office  for  Emergency  Management, 
the  President  created  a  long  line  of  new  agencies  for  the  performance 
of  functions  connected  with  national  defense  and  war,  including  func- 
tions that  were  new  arid  older  ones  that  had  previously  been  exercised 
by  the  Advisory  Commission. 

In  the  meantime,  although  the  United  States  was  not  yet  a  formal 
belligerent,  Congress  began  the  enactment  of  measures  reminiscent  of 
or  going  beyond  those  of  the  period  of  the  first  World  War.  Il 
authorized  the  expenditure  of  billions  of  dollars  directly  for  the  army 
and  navy,  for  the  equipment  of  plants  for  production  of  war  mate- 
rials, and  for  aid  to  nations  which  later  became  the  allies  of  the  United 
States.  In  line  with  slowly  changing  public  sentiment,  it  eliminated 
neutrality  legislation  forbidding  extension  of  credit  to  belligerents 
and  other  legislation  prohibiting  loans  to  nations  which  had  defaulted 
on  their  obligations  to  us.  It  enacted  a  so-called  Lend-Lease  Act 
whereby  the  President  was  given  almost  unlimited  power  to  transfer 
to  Great  Britain  or  other  countries  whose  defense  he  considered  essen- 
tial to  the  United  States  almost  any  kind  of  equipment  needed  for 
conduct  of  the  war,  on  a  leasing  basis  or  for  any  compensation  the 
President  might  see  fit  to  accept.  Congress  also  enacted  the  first  peace- 
time conscription  act  in  the  history  of  the  United  States.  It  provided 
for  registration  of  all  aliens  in  the  country  and  strengthened  legisla- 
tion dealing  with  sedition  and  espionage.  It  required  the  registration 
of  propagandists  of  foreign  governments,  and  enacted  other  measures 
for  the  mobilization  of  man-power  and  resources  for  national  defense. 

FROM  DEFENSE  TO  WAR 

Although  both  the  legislative  and  executive  branches  of  the  govern- 
ment undertook  sweeping  measures  for  national  defense,  operations 
moved  sluggishly  until  after  the  disastrous  experience  at  Pearl  Har- 
bor on  December  7,  1941.  That  attack  brought  the  speedy  enactment 
of  a  declaration  of  war  against  Japan  which  was  followed  by  other 
declarations  of  war  against  the  other  Axis  Powers.  With  a  minimum 
of  delay,  Congress  thereafter  enacted  a  host  of  measures  desired  by 
the  President.  The  flow  of  appropriations  for  war  purposes  developed 
into  a  torrent.  "If  appropriations  could  win  this  war,"  declared  Sen- 
ator Vandenberg,  "victory  is  'in  the  bag.1  "  M  Congress  reinstated  the 
provisions  of  the  Overman  Act  of  the  first  World- War  period,  which 
authorized  the  President  to  reorganize  the  federal  government  virtu 

"88  Congressional  Record  964. 
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ally  as  he  saw  fit,  and  of  the  Trading- With-the-Enemy  Act,  which  gave 
sweeping  control  over  foreign  trade  and  communications.  Othet 
measures  strengthened  the  hand  of  the  government  in  its  control  ovei 
raw  materials,  finished  goods,  transportation,  communications,  prices, 
wages,  and  so  on. 

In  the  executive  branch  of  the  government,  the  reorganization  of 
agencies  and  their  interrelationships  continued  at  a  rapid  rate. 
Within  the  Office  for  Emergency  Management  an  Office  for  Produc- 
tion Management,  headed  by  two  men,  had  been  given  authority  to 
supervise  the  flow  of  materials  which  had  been  allotted  to  the  several 
fields  of  military  and  civilian  consumption.  Because  of  need  for 
greater  speed  and  more  freedom  of  action  in  that  agency,  the  OPM 
was  reorganized  under  one  man  as  the  War  Production  Board.  Its 
position  was  similar  to  that  of  the  War  Industries  Board  of  the  first 
World  War,  but  the  pressure  on  it  from  competing  agencies  was 
greater,  its  powers  were  greater,  and  it  exercised  them  on  a  grander 
scale.  An  Office  of  Price  Administration,  which  was  closely  co- 
ordinated with  the  War  Production  Board,  developed  great  power 
over  the  distribution  and  the  prices  of  civilian  supplies.  A  director 
of  economic  stabilization  was  given  authority  in  areas  of  conflict  over 
governmentally  controlled  prices  and  priorities.  A  Lend-Lease  Ad- 
ministration sent  munitions,  food,  and  other  materials  to  our  allies 
and  to  countries  whose  defense  the  President  deemed  essential  to  the 
defense  of  our  own  country,  at  the  rate  of  some  ten  billion  dollars 
a  year. 

The  over-all  purpose  was  to  speed  production  and  delivery  of  war 
materials,  secure  the  proper  allotment  of  raw  materials  for  war  and 
other  purposes,  and  provide  for  uniform  distribution  of  the  limited 
stock  of  supplies  for  civilians.  The  government  had  to  function 
under  tremendous  pressure  from  the  several  services  for  the  im- 
mediate production  and  delivery  of  supplies,  while  providing  for  at 
least  a  minimum  of  civilian  needs  and  making  replacements  in  the 
machinery  of  production  and  transportation.  It  had  to  deal  also  with 
the  competitive  claims  of  Great  Britain,  Russia,  China,  and  other 
allies,  whose  survival  might  depend  upon  a  speedy  delivery  to  them 
of  supplies  which  were  sought  also  by  our  own  military  and  naval 
forces.  It  had  to  struggle  with  the  seemingly  insoluble  problem  of 
the  proper  allotment  of  man-power  between  the  military  and  navai 
forces  and  the  fields  of  industrial  and  agricultural  production. 

Management  of  the  war  effort  called  for  a  greater  degree  of  exec 
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utive  rule-making  and  executive  supervision  of  the  life  of  the  country 
than  ever  before.  During  1942  the  Federal  Register,  the  official 
journal  for  publishing  proclamations,  orders,  rules,  and  instructions 
of  various  kinds  which  have  effect  beyond  the  range  of  the  issuing 
agency,  turned  out  more  than  eleven  thousand  pages  of  what  might  be 
called  law.  The  bulk  was  out  of  all  comparison  with  that  of  the  legis- 
lative output  of  Congress  during  the  same  period.  The  rulings  issued 
by  the  Office  of  Price  Administration  alone  made  up  a  huge  code  of 
law,  a  code  of  which  the  contents  were  in  such  rapid  transition  as  to 
require  constant  attention  on  the  part  of  landlords,  tenants,  whole- 
salers, retailers,  and  consumers.  Most  rulings  had,  or  were  said  to 
have,  an  ultimate  basis  in  general  statutes.  Yet  their  specific  provi- 
sions and  the  operations  of  the  administrative  machine  were  deter- 
mined so  completely  by  agencies  in  the  executive  branch  of  the  gov- 
ernment that  members  of  Congress  were  hardly  better  informed  about 
them  than  was  the  general  public. 

The  continued  concentration  of  power  in  the  executive  branch  of 
the  government  is  important  not  merely  for  the  war  crisis.  It  brings 
quasi-permanent  entrenchment  of  administrative  machinery  and  it 
grooves  more  deeply  the  already  speedily  developing  trend  in  terms 
of  which  an  administrative  machine  determines  the  nature  of  govern- 
mental operations  and  molds  the  life  of  the  country.  Furthermore, 
the  decisions  made  within  the  administrative  bureaucracy  for  the 
direction  of  the  war  effort  will  have  tremendous  influence  on  the  post- 
war period.  There  is  no  possibility  that  a  treaty  of  peace  or  federal 
statutes  subsequently  enacted  can  eliminate  the  post-war  influence  of 
such  administrative  decisions  as  the  following:  that  war  plants  would 
be  constructed  in  certain  areas  and  not  in  others;  that  certain  firms 
would  receive  huge  war  contracts  of  certain  kinds,  while  other  firms 
would  receive  contracts  of  other  kinds,  or  none  at  all;  and  that  hous- 
ing adjustments  would  be  made  through  the  construction  of  new 
projects  of  chosen  design,  or  through  the  improvement  of  transporta- 
tion, or  by  other  means.  Whether  the  work  is  done  well  or  poorly, 
what  may  possibly  seem  like  economic  havoc  in  the  post-war  period 
will  be  the  product  of  administrative  decisions  during  the  war  period 
which  will  have  been  made  under  the  strain  of  the  crisis,  without 
reference  to  nationally  planned  public  policy. 

The  enhancement  of  executive  power  is  not  limited  to  the  home 
field.  As  commander  in  chief  of  the  army  and  navy  in  a  total  war, 
the  President  found  it  not  merely  possible  but  necessary  to  exercise 
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far-reaching  powers  over  foreign  affairs.  Commitments  in  plans 
worked  out  with  our  allies  for  the  conduct  of  the  war  involved  agree- 
ments on  many  matters  not  strictly  military.  Executive  agreements, 
made  often  without  publicity  and  even  without  the  knowledge  ot 
Congress,  governed  matters  which  under  other  circumstances  might 
preferably  have  been  taken  care  of  by  treat) .  in  which  event  the  con- 
currence of  the  Senate  would  have  been  nei  essary.  As  was  indicated 
in  the  hearings  and  debates  early  in  194!)  on  extension  of  the  Lend- 
Lease  Act,  the  great  popularity  of  that  measure  was  qualified  by  sus- 
picion that  the  almost  unlimited  power  to  aid  allies  and  friends  by 
distributing  to  them  the  resources  of  the  United  States  was  being  01 
might  be  used  to  mold  international  policies  which  ought  to  be  sub- 
ject to  legislative  check.  At  hearings  on  the  bill,  an  assistant  Secre- 
tary of  State  remarked,  "Many  aspects  of  the  ariangements  made  for 
mutual  aid,  through  lend-lease  and  lend-lease  in  reverse,  call  for  ex- 
tended negotiations  with  foreign  governments  vitally  affecting  our 
political  and  economic  relations  with  them.'*  a  The  lend-lease  ad- 
ministrator said  that  ''the  State  Department  at  the  present  time  is  in 
the  process  of  negotiation  with  foreign  governments  011  that  whole 
question  of  the  use  of  air  fields  after  the  war."  w  From  many  other 
sources  comes  evidence  of  the  extension  of  executive  agreements  as 
devices  for  the  control  of  important  aspects  of  American  foreign  re- 
lations.* The  trend  of  events  may  lead  ultimately  to  a  mode  of  pro- 
cedure whereby  most  of  the  details  of  international  arrangements  will 
be  determined  by  executive  agreement,  leaving  the  treaty-making 
power  for  exercise  only  in  connection  with  major  international  com- 
pacts. 

In  his  relations  with  Congress,  the  President  maintained  a  position 
of  clear  dominance  throughout  the  first  year  of  our  formal  participa- 
tion in  the  war.  Few  legislators  voiced  the  belief,  which  had  been 
held  by  some  of  their  predecessors  in  the  Civil- War  period,  that  Con- 
gress should  control  policy  and  oversee  administration  of  the  war. 
The  experience  of  enacting  the  President's  "must"  legislation  in  the 
New-Deal  period  had  paved  the  way  for  gential  acceptance  of  presi- 
dential leadership  in  the  war  crisis.  When,  m  the  autumn  of  1942, 
Congress,  under  leadership  of  the  farm  bloc,  showed  hostility  to  enact- 

88  Hearings  on  H.R.  1501  before  the  House  committee  on  foreign  affairs,  78th  Cong. 
1st  sess.,  p.  82. 

"Ibid.,  p.  16. 

*  On  executive  agreements  generally  see  Edward  S.  Corwin,  The  President:  Office  and 
Powers  (1940),  235-238,  413-415. 
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mcnt  of  legislation  to  fix  maximum  prices  of  farm  products  at  the 
parity  level,  the  President  declared  sternly  that,  if  Congress  failed  to 
enact  the  desired  legislation  within  a  specified  time,  he  would  take 
action  without  the  support  of  new  legislation: 

In  the  event  that  the  Congress  should  fail  to  act,  and  act  adequately, 
I  shall  accept  the  responsibility,  and  I  will  act.  .  .  .  The  President  has 
the  powers,  under  the  Constitution  and  under  congressional  acts,  to 
take  measures  necessary  to  avert  a  disaster  which  would  interfere  with 
the  winning  of  the  war." 

He  explained  his  position  by  saying  that  the  responsibilities  of  the 
President  in  wartime  to  protect  the  nation  were  very  grave.  The  use 
of  executive  power  was  far  more  essential  in  this  war  than  in  any 
previous  war.  He  could  not  tell  what  powers  might  have  to  be  exer- 
cised in  order  to  win.  The  American  people  could  be  sure,  he  said, 
that  he  would  use  his  powers  with  a  full  sense  of  his  responsibility  to 
the  Constitution  and  to  his  country.  When  the  war  was  won,  the 
powers  under  which  he  acted  automatically  reverted  to  the  people  to 
whom  they  belonged.87  Congress  enacted  the  desired  legislation  in 
spite  of  charges  of  presidential  dictatorship. 

The  Democratic  loss  of  a  number  of  seats  in  both  houses  of  Cori 
gress  in  the  election  of  November,  1942,  although  resulting  from 
many  causes,  marked  the  beginning  of  increased  congressional  resist- 
ance to  presidential  domination.  Congress  scolded  the  President  for 
seeking  broad  grants  of  power  for  specified  purposes  and  using  the 
powers  thereafter  for  purposes  of  which  no  hint  had  been  given  when 
the  legislation  was  requested.  As  its  term  expired,  the  Seventy- 
Seventh  Congress  refused  to  enact  a  requested  measure  authorizing 
the  President  to  do  away  with  tariff  barriers  wherever  he  might  deem 
such  action  desirable  in  promoting  the  conduct  of  the  war.  It  was 
apparent  that  Congress  would  not  refuse  to  give  specific  powers  that 
were  clearly  needed;  but  its  attitude  was  that  the  need  must  be 
shown  and  the  grant  must  be  specific  rather  than  general. 

In  December,  1942,  the  same  Congress  forced  a  change  in  the  lead- 
ership of  the  Office  of  Price  Administration  by  the  simple  device  of 
withholding  appropriations.  Early  in  1943,  using  the  suspicion  of 
personal  and  political  misconduct  as  an  excuse,  the  Senate  indirectly 
forced  the  withdrawal  of  the  name  of  the  President's  nominee  as 

W88  Congressional  Record   (daily  edition),  7285. 

m  For  discussion  see  Edward  S.  Corwin,  "The  War  and  the  Constitution:   President 
and  Congress,"  American  Political  Science  Review,  XXXVII   (February,  1943),  18-24. 
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minister  to  Australia.  Congress  cut  off  appropriations  for  the  Presi- 
dent's official  national  planning  agency  and  a  number  of  officials  in 
high  positions  were  threatened  with  similar  treatment.  Congress 
brought  forward  for  serious  consideration  bills  in  many  fields  in  spite 
of  the  fact  that  the  President  was  known  to  be  opposed  to  them. 
None  of  the  proposed  measures  threatened  basic  interference  with 
the  management  of  the  war,  and  no  substantial  group  in  Congress 
sought  to  take  the  basic  control  of  the  war  out  of  the  hands  of  the 
President;  yet  the  series  of  petty  conflicts  between  Congress  and  the 
administration  showed  that  mtra-governmental  co-operation  was  at  a 
low  ebb  at  the  time  when  it  was  most  needed.  Commentators  who 
criticized  what  they  regarded  as  executive  usurpation  of  power 
watched  uneasily  the  growth  of  negative  criticism  and  petty  sniping 
on  the  part  of  Congress  and  began  to  talk  of  the  disastrous  usurpa- 
tion of  power  by  Congress  which  had  followed  both  the  Civil  War 
and  the  first  World  War,  and  in  each  instance  had  prevented  the  sat- 
isfactory solution  of  post-war  problems. 

It  was  clear  to  most  critics  of  the  administration  both  in  and  out 
of  Congress  that  the  war  must  be  waged  for  the  most  part  under 
presidential  leadership.28  The  necessities  of  secrecy  and  of  speedy  and 
flexible  action  could  not  be  met  by  an  unwieldy  body  such  as  Con- 
gress. Its  basic  function  seemed  likely  to  be  that  of  continuing  to 
enact  legislation  desired  by  the  President  while  scrutinizing  and  de- 
bating both  policy  and  details  of  administration  in  such  a  way  as  to 
incite  speedier  and  moie  effective  administration.  In  spite  of  presi- 
dential criticism  of  unfavorable  analyses  of  the  war  effort  by  congres- 
sional committees,  Congress  continued  to  bring  out  information  about 
the  errors  which  clogged  the  wheels  of  administration  and,  inci- 
dentally, about  laudable  administrative  achievements.  It  is  question- 
able whether  such  problems  as  have  arisen  in  relations  between  Con- 
gress and  the  Executive  are  as  much  problems  of  constitutional 
machinery  as  of  the  weaknesses  of  human  beings  when  operating 
under  heavy  political  piessure  and  the  handicaps  of  wartime  uncer- 
tainties, weariness,  and  strain.  Clearer  thinking,  more  self-restraint, 
and  more  good-will,  together  with  a  self-denying  attitude  which  sel- 
dom finds  its  way  into  high  leadership,  are  greatly  needed  in  both 
branches  of  the  government. 

88  For  impoitant  pre-war  studies  of  the  presidency  provoked  in  part  by  the  expansion 
of  the  powers  of  the  office,  see  Haiold  J.  Laski,  The  American  Presidency  (1940), 
Pendleton  Herring,  Presidential  Leadership  (1940),  and  Edward  S.  Corwin,  The  Presi- 
dent: Office  and  Powers  (1940). 
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JUSTICE    IN    WARTIME 

The  second  World  War  brought  up  once  again  the  question  as  to 
how  far  military  control  could  encroach  upon  areas  normally  subject 
only  to  civil  control.  It  was  generally  recognized  that  under  modern 
conditions  of  rotal  war  the  application  of  legal  principles  restricting 
the  exercise  ot  military  powei  would  need  to  be  revised.  The  ques- 
tion of  such  a  leadjustment  was  involved  in  a  case  decided  in  a  federal 
district  court  in  the  state  of  Washington  in  April,  1942.  The  presence 
of  large  numbers  of  Japanese  on  the  Pacific  coast,  even  though  many 
of  them  were  loyal  citizens  of  the  United  States,  caused  a  great  deal 
of  anxiety.  Additional  anxiety  in  the  matter  is  said  to  have  been  stim- 
ulated by  local  anti-Japanese  groups  which  sought  expulsion  of  Japa- 
nese and  the  termination  of  Japanese  ownership  of  local  property.  The 
federal  government  made  plans  for  speedy  deportation  of  all  Japanese 
—  and  also  of  all  enemy  aliens  whatever  their  race  —  from  certain 
areas.  Pending  deportation,  their  activities  were  to  be  greatly  re- 
stricted. A  woman  of  Japanese  ancestry  who  was  a  citizen  of  the 
United  States  resisted  a  so-called  curfew  order  of  a  United  States  mili- 
tary commander  by  which  persons  of  Japanese  ancestry,  even  though 
American  citizens,  were  ordered  to  be  in  their  homes  between  eight 
o'clock  each  evening  and  six  o'clock  each  morning,  and  were  restricted 
in  their  right  of  movement  throughout  the  day.  Her  counsel  relied 
heavily  upon  the  Milligan  case  of  the  Civil-War  period.28  The  dis- 
trict judge  took  the  position,  however,  that  during  the  Civil  War 
when  the  Milligan  case  had  arisen  the  government  had  had  the  power 
to  limit  movements  of  civilians  within  the  confines  of  a  fort  or  arsenal, 
and  (o  exercise  discretion  as  to  which  civilians  should  be  permitted  to 
move  about  at  night  or  to  move  at  all  around  such  an  establishment. 
"Since  planes  and  ships  and  tanks  now  speed  attacks,  the  old-time 
restricted  fort  on  small  promontory  or  elevated  rock  will  not  suffice. 
The  President,  military  forces,  and  Congress  may  perhaps  consider  all 
the  military  aiea  where  petitioners  live  as  in  effect  an  actual  military 
fortress  and  a  factory  arsenal."  "  The  judge  had  no  doubt  as  to  the 
power  of  the  government  to  restrain  American  citizens  of  Japanese 
ancestry  in  the  manner  prescribed  even  though  other  American  citi 
zens  were  not  so  restrained.* 

"  Ex  parte  Milligan,  4  Wallace  2    (1866).     For  discussion  see  chnpm    1'*.     Foi   discus 
sion  of  military  ttials  for  civilians  during  the  fnsi  World  War,  see  also  chapter  26. 
80  Ex  pane  Ventura,  44  F.  Supp.  520,  523    (19*2). 
11  See  also  United  States  v.  Gordon  Riyoshi  Hirabayashi,  46  F.  Supp.  657  (1942). 
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Another  judge  in  another  case,  however,  insisted  that  Congress  had 
no  constitutional  power  to  make  a  distinction  relating  to  conduct  of 
citizens  on  the  basis  of  color  or  race  except  under  conditions  of 
martial  law.  Congress  could  have  declared  martial  law,  he  said, 
whereupon  the  general  commanding  might  have  had  the  power  to 
legislate  by  regulation  and  to  make  distinctions  in  terms  of  classes  of 
citizens.  But  the  doctrine  that  there  could  be  a  partial  martial  law, 
unproclaimcd  and  unregulated  except  by  the  rule  of  the  military  com- 
mander, was  a  perversion  and  could  not  be  justified  by  any  sound 
theory  of  civil,  constitutional,  or  military  law.82  The  conflicting  atti- 
tudes of  the  two  judges  illustrate  the  uncertainties  in  this  field  of 
law. 

The  Supreme  Court  took  a  position  approximately  that  of  the  first 
district  judge.  Said  Chief  Justice  Stone: 

We  cannot  close  our  eyes  to  the  fact,  demonstrated  by  experience, 
that  in  time  of  war  residents  having  ethnic  affiliations  with  an  in- 
vading enemy  may  be  a  greater  source  of  danger  than  those  of  a 
different  ancestry.  Nor  can  we  deny  that  Congress,  and  the  military 
authorities  acting  with  its  authorization,  have  constitutional  powers 
to  appraise  the  danger  in  the  light  of  facts  of  public  notoriety.  We 
need  not  now  attempt  to  define  the  ultimate  boundaries  of  the  war 
power.  We  decide  only  the  issue  as  we  have  defined  it  —  we  decide 
only  that  the  curfew  order  as  applied,  and  at  the  time  it  was  applied, 
was  within  the  boundaries  of  the  war  power."" 

Many  people  hoped  that  the  Supreme  Court  would  use  the  case  ot 
the  enemy  saboteurs  who  appealed  to  it  from  trial  before  a  military 
commission  in  the  summer  of  1942  as  an  occasion  for  restating  in 
terms  of  modern  conditions  the  limits  of  military  jurisdiction  over 
non-belligerents.  The  Court  carefully  limited  its  decision  to  the 
facts  of  this  particular  case,  however,  in  which  the  saboteurs  were 
enemies  who  had  entered  the  country  in  violation  of  the  law  of  war, 
in  that  they  had  come  without  uniforms  designating  their  military 
status.  It  left  undetermined  the  question  of  whether  or  under  what 
circumstances  sabotage  in  war  industries  might  be  punished  by  the 
military  when  the  offenders  were  lawful  residents  of  the  country. 

The  Department  of  Justice  preferred  not  to  await  the  charting  of 
the  line  between  civil  and  military  jurisdiction  by  executive  pro- 
nouncement or  judicial  decision.  It  knew  the  danger  to  liberty  which 

"United   States  v.  Mnioiu  Yasui,  48  F.  Supp     10    (1942). 
"Goidon  Kiyoshi  Hirabayashi  v.  United  States,  63  S.  Ct.  1375.  1386   (1943). 
uhx  partr  ^uirin,  63  S.  Ct.  I    (1942).    See  Robert  E.  Cushman,  "The  Case  of  the 
Nazi  Saboteurs,"  American  Political  Science  Review,  XXXVI  (December,  1942).  1082-1091. 
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might  lie  in  permitting  the  expansion  of  summary  military  jurisdic- 
tion; yet  it  knew  also  the  inadequacy  of  existing  criminal  legislation 
for  dealing  with  wartime  offenses.  Instead  of  permitting  dissatisfac- 
tion with  criminal  justice  to  drive  litigation  into  military  tribunals, 
it  drafted  and  sent  to  Congress  a  proposed  war  security  act  providing 
drastic  punishment  for  important  war  offenses  and  seeking  to  improve 
procedure  in  the  criminal  courts  so  as  to  give  adequate  protection 
without  resort  to  military  justice."* 

Closely  allied  to  the  question  of  the  proper  limits  of  military  juris- 
diction was  the  question  of  the  extent  to  which  persons  of  foreign 
birth  and  enemy  sympathy  should  be  permitted  to  hide  behind  Amer- 
ican citizenship  acquired  by  naturalization.  Investigation  disclosed 
that  some  persons  had  evidently  sought  American  citizenship  as  a 
cover  for  un-American  activities,  while  others,  in  the  midst  of  war 
between  the  United  States  and  the  countries  of  their  birth,  were  un- 
able to  maintain  undivided  loyalty  to  the  United  States.  The  Depart- 
ment of  Justice  set  out  to  secure  cancellation  of  ceitificates  of  natural- 
ization in  some  hundreds  of  cases.  Many  such  certificates  were  can- 
celled with  salutary  results.  The  sweeping  exercise  of  this  power, 
however,  like  the  sweeping  exercise  of  military  power  where  the  rights 
of  civilians  were  involved,  was  easily  subject  to  abuse.  While  it  was 
important  that  naturalized  citizens  should  be  genuinely  loyal  to  the 
United  States,  it  was  likewise  important  that  the  threat  of  deprivation 
of  citizenship  should  not  hang  over  them  to  prevent  legitimate  crit- 
icism of  the  government  such  as  that  in  which  natural-born  citizens 
might  have  the  right  to  indulge.88 

After  the  United  States  formally  entered  the  war,  the  government 
prosecuted  in  the  civil  courts  many  persons  charged  with  violating,  or 
with  conspiracy  to  violate,  various  war  statutes.  In  certain  treason 
cases  the  courts  pronounced  the  sentence  of  death,  a  penalty  never 
previously  paid  in  the  United  States  for  that  offense.*7  The  offenders 
had  all  the  protection  normally  afforded  in  criminal  cases  and,  un- 
like the  Nazi  saboteurs  who  had  been  put  to  death  immediately  after 
conviction  by  a  military  tribunal,  they  secured  ample  delays  in  the 
execution  of  sentences  pending  appeals  to  higher  courts. 

As  to  prosecution  for  lesser  offenses  than  treason,  the  government 
won  in  some  cases  and  lost  in  others.  It  is  too  early  to  estimate  in  all 

"See  House  Report  219  on  H.R.  2087,  78th  Cong  .  1st  s>ess 

"See  Schneiderman  v.  United  States,  63  S.  Ct.  1333    (1943). 

87  For  the  case  of  Max  Stcphan,  see  Stephan  v  I'mied  States,  133  F.  (2d)  87  (1943).  Foi 
the  case  of  Hans  Max  Haupt  and  others,  *ee  United  States  v.  Haupt,  47  F.  Supp 
836  (1942).  In  no  case  thus  far  decided  has  the  death  penalty  actually  been  enforced. 
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instances  whether  failures  were  due  to  the  absence  of  guilt,  the  lack 
of  evidence,  or  improper  handling.  Sedition  cases  involved  delicate 
questions  of  civil  liberties  on  the  one  hand  and  the  power  of  govern- 
ment to  protect  itself  against  the  undermining  of  its  strength  on  the 
other.  One  of  the  most  important  judicial  victories  of  the  govern* 
ment,  for  example,  was  the  conviction  of  William  Dudley  Pelley, 
leader  of  the  so-called  Silver  Shirts  and  president  of  the  Fellowship 
Press  which  published  The  Galilean  Magazine.  The  activities  of 
Pelley  and  his  organization,  when  viewed  together,  left  no  doubt  as 
to  their  dangerous  character.  Yet  the  published  statements  by  which 
the  government  attempted  to  prove  guilt  included  in  considerable 
part  the  kinds  of  statements  which  most  Americans  feel  that  they  have 
a  full  right  to  make  if  they  see  fit.  The  statements  included,  for  ex- 
ample, criticisms  of  President  Roosevelt;  criticisms  of  New-Deal 
diplomacy  and  incapacity;  criticisms  of  the  concentration  of  power  in 
the  hands  of  the  President;  criticisms  of  the  British;  expressions  of 
gloom  about  the  efficiency  of  our  preparations  for  war  and  about  our 
lack  of  enthusiasm  for  the  war;  comments  that  our  attitude  toward 
the  enemy  had  been  such  as  to  provoke  an  attack  upon  us;  and  so  on. 
Most  people  feel  that  they  have  a  right  to  criticize  to  any  degree  short 
of  libel  any  President  who  happens  to  be  in  office.  If  they  doubt  the 
capacity  of  national  officers  or  the  wisdom  of  centralizing  power,  they 
consider  it  their  right  to  say  so  with  considerable  vigor.  An  attempt 
to  punish  all  people  who  have  made  ugly  comments  about  the  New 
Deal  would  call  for  mass  discipline  on  a  scale  conceivable  only  to 
diabolical  leaders  among  the  Axis  Powers.  Criticism  of  the  British 
—  though  often  of  an  intra-family  character  —  has  been  regarded  as 
almost  a  sacred  prerogative  since  1776  or  earlier.  The  initiation  of 
a  policy  of  punishing  people  merely  for  engaging  in  such  a  pastime 
would  result  in  the  gross  abuse  of  civil  liberties  thought  to  be  guaran- 
teed by  the  Constitution. 

Pelley  and  his  magazine,  however,  had  not  merely  published  state- 
ments of  these  several  kinds,  but  had  woven  them  with  others  into  a 
seditious  web  of  propaganda  to  depress  military  and  civilian  morale. 
The  evil  involved  was  to  be  found  for  the  most  part,  not  in  the  iso- 
lated items,  but  in  the  way  in  which  they  were  marshaled  for  the 
achievement  of  a  seditious  end.  The  basic  constitutional  question, 
therefore,  was  whether  the  utterances  were  made  in  such  a  way  as  to 
constitute  a  clear  and  present  danger.  The  spokesman  for  the  United 
States  circuit  court  of  appeals  rested  his  decision  upon  the  clear-and- 
present-danger  doctrine,  quoting  at  length  from  Justice  Holmes'i 
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original  statement  of  that  doctrine  in  Schenck  v.  United  States."  He 
found  that  this  particular  combination  of  loose  talk  and  false  state- 
ments corresponded  closely  with  Axis  propaganda  directed  at  the 
United  States  and  that  it  created  a  clear  and  present  danger."  The 
Supreme  Court  gave  tacit  approval  to  the  decision  by  refusing  to 
review  it.  The  refusal  seemed  to  indicate  that  the  Court  was  pre- 
pared to  accept  drastic  restrictions  upon  freedom  of  speech  and  of  the 
press  during  the  period  of  the  war. 


This  chapter  necessarily  represents  but  a  fragment  of  the  story  of 
the  second  World  War  as  it  will  eventually  be  told.  It  went  to  press 
at  a  time  when  important  constitutional  events  were  on  the  horizon, 
while  others  which  had  already  taken  place  had  occurred  too  recently 
for  adequate  appraisal.  Additional  cases  involving  war  issues  were  on 
their  way  up  through  the  hierarchy  of  federal  courts.  The  proposed 
war  security  act  was  under  fire  in  Congress  as  much  too  drastic  and 
likely  to  result  in  oppression.  Both  major  political  parties  were 
making  plans  for  the  presidential  campaign  of  1944  and  shaping 
strategy  in  Congress  and  in  the  administration  accordingly,  with  the 
possibility  of  a  fourth  term  for  President  Roosevelt  uppermost  in  the 
minds  ol  many  national  politicians.  In  the  field  of  governmental 
activity,  further  centralization  of  authority  under  wartime  leaders  was 
contemplated.  Censorship  and  the  control  of  governmental  informa- 
tion were  being  systematized  and  perhaps  extended.  The  rationing 
of  civilian  supplies  was  molding  new  patterns  of  daily  living.  Further 
reduction  of  allotments  of  goods  and  services  and  the  draining  away 
ot  resources  through  taxation  promised  further  reduction  of  living 
standards.  Agriculture,  industry,  and  labor  were  being  subjected  to 
ever  tighter  regimentation.  The  military  was  erecting  an  establish- 
ment which  promised  to  live  into  the  post-war  future.  The  problems 
of  peace  were  becoming  the  subject  of  political  conflict.  On  the 
whole,  the  course  of  American  constitutional  development  promises 
to  be  stormy  during  the  years  immediately  ahead. 

38  2 19  U.S.  47  (1919). 

»  United  States  v.  Pelley,  132  F.   (2d),  170   (1942). 

Both  the  Department  of  Justice  and  the  Supreme  Couil  have  sought  to  prevent  trials 
in  war  cases  from  being  distorted  by  wartime  hysteria,  as  happened  in  isolated  cases 
during  othei  wais.  There  is  reason  for  believing  thai  proper  decoium  has  been  main- 
tained in  most  instances.  In  Viereck  v.  United  States  (63  S.  Ct.  561  [1943]),  however, 
Chief  Justice  Stone  criticized  the  peroration  of  a  United  States  attorney  in  the  trial 
court,  saying,  "At  a  time  when  passion  and  prejudice  arc  heightened  by  emotions  stirred 
by  our  participation  in  a  great  war,  we  do  not  doubt  that  these  remarks  addressed  to 
the  jury  were  highly  prejudicial,  and  that  they  were  offensive  to  the  dignity  and  good 
order  with  which  all  proceedings  in  court  should  be  conducted.  We  think  that  the  trial 
iudge  should  nave  stopped  counsel's  discourse  without  waiting  for  an  objection"  (p.  566V 


CHAPTER  39 


THE  CONSTITUTION   TODAY  AND  TOMORROW 


THE  HISTORY  OF  THE  CONSTITUTION  reveals  a  panoramic  mixture  of 
continuity  and  change.  Common  ideals,  common  habits  of  thought 
and  action,  economic,  political,  and  legal  situations,  and  numerous 
other  factors  reappear  from  time  to  time,  but  always  in  the  dress  of 
new  circumstances.  The  parallels  of  yesterday's  facts  about  the  Con- 
stitution bewilder  us  in  the  novel  settings  of  today.  About  nothing 
can  we  be  more  confident  than  that  alien  elements  will  mold  the  facts 
of  today  into  unknown  quantities  of  tomorrow.  Does  knowledge  of 
the  course  of  past  constitutional  development  have  value  beyond  the 
sense  of  comfort  which  flows  from  understanding  one's  heritage?  Can 
it  illuminate  the  uncertainties  of  the  present  and  the  unknowns  of 
the  future?  Not  too  much  can  be  claimed.  The  details  of  coming 
events  must  be  labeled  as  largely  unpredictable.  Yet  certain  customs 
seem  so  deeply  entrenched,  certain  principles  seem  so  abiding,  and 
certain  trends  carry  forward  out  of  the  past  so  vigorously  as  to  sug- 
gest limited  generalizations.  They  are  presented  hereafter  in  a  reca- 
pitulation of  past  and  present  happenings. 

Since  the  adoption  of  the  Constitution  of  the  United  States  more 
than  a  century  and  a  half  ago,  its  development  has  proceeded  in  an 
ever-widening  stream.  From  the  original  conditions  prevailing  in 
thirteen  partially  settled  agricultural  colonies,  it  has  adapted  itself  to 
the  complex  conditions  of  mass-production  industrialism  in  a  major 
world  power.  A  shift  from  agriculture  to  industry,  the  partial  indus- 
trialization of  agriculture  itself,  and  the  growing  network  of  com- 
mercial interchange  stand  out  progressively.  For  half  a  century  or 
more  the  American  people  have  been  operating  an  economic  system 
which  involves  such  interdependence  among  its  parts  as  to  be  almost 
communal  in  character.  Whatever  the  degree  of  individualism  repre- 
sented in  the  details  of  operation,  the  success  of  American  enterprise 
has  been  the  product  of  the  collaboration  of  millions  of  people  in  the 
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production  of  goods  for  all  consumers.  In  part  it  has  been  a  blunder- 
ing and  unplanned  system,  with  giant  units  ol  enterprise  running 
headlong  into  one  another  and  absorbing  or  destroying  smaller  units. 
Bankruptcy  and  defeat  have  been  the  fate  of  thousands  of  institutions 
and  hundreds  of  thousands  of  individuals.  The  depression  which 
sapped  the  vitality  of  the  nation  in  the  period  of  the  early  nineteen- 
thh  ties  was  part  of  the  price  paid  for  an  improper  mixture  of  anarchy 
and  control  throughout  the  economic  world. 

Moving  through  the  fog  of  a  changing  order,  the  United  States  has 
felt  its  way  cautiously  toward  more  systematic  control  of  the  units  ol 
economic  life  upon  which  its  welfare  depends.  iNot  much  govern- 
ment was  needed  amid  the  conditions  of  life  in  a  pioneer  society.  By 
contrast  a  high  degree  of  co-ordination,  coercion,  and  restriction  is 
needed  to  maintain  harmony  in  a  thickly  settled  country  where  the 
mode  of  earning  individual  livelihood  has  become  such  as  to  make 
each  man  dependent  upon  the  doings  of  many  others  and  upon  the 
organization  created  to  preserve  the  welfare  of  all.  It  seems  apparent 
that  the  American  people  can  escape  from  strong  government  only  b) 
accepting  chaos  as  the  alternative  or  by  a  return  to  the  simpler  modes 
of  living  which  characterized  their  forefathers.  Although  such  a  return 
might  be  desirable,  it  is  almost  impossible  to  conceive  that  the  people 
would  voluntarily  give  up  the  automobile,  the  airplane,  the  radio,  thr 
multiplicity  of  electrical  devices,  and  the  innumerable  other  fruits  of 
mass  production  which  can  be  furnished  only  by  the  industrial  and 
commercial  collaboration  of  millions  of  people. 

The  broadening  scope  of  governmental  activities  has  wrought 
sweeping  changes  in  the  federal  system.  Both  state  and  national 
governments  have  reached  out  for  new  areas  of  control,  but  the  latter 
has  reached  much  farther  and  has  been  much  more  effective  in  con- 
solidating its  efforts.  This  outcome  is  to  be  expected  in  view  of  the 
increasing  economic  activity  which  overlaps  state  lines.  Indeed,  the 
disparity  between  the  powers  of  the  respective  governments  has  be- 
come so  great  as  to  suggest  the  ultimate  disappearance  of  the  federal 
relationship.  Whether  or  not  developments  go  that  far,  every  step  is 
marked  by  protest  that  the  balance  of  power  between  the  state  and 
national  governments  is  being  destroyed.  Actually,  no  such  balance 
ever  existed.  Seldom  have  the  states  been  in  a  position  to  compete 
effectively  with  the  federal  government.  When  they  have  been  in 
that  position,  the  high  points  of  danger  to  the  survival  of  the  Union 
have  been  reached.  One  of  the  lessons  taught  by  the  Civil  War  wai 
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that  never  again  must  the  states  be  allowed  to  challenge  the  superioi 
power  of  the  Union. 

Whatever  the  comparative  scope  of  state  and  national  power,  the 
states  today  exercise  more  authority  over  persons  and  property  within 
their  jurisdiction  than  at  any  other  time  in  American  history.  It  is 
true  that  they  must  carry  on  many  of  their  functions  with  an  eye  upon 
relationships  to  federal  programs.  Broad  segments  of  their  regu- 
latory power  may  be  nullified  at  almost  any  time  by  the  extension  of 
federal  authority  under  the  commerce  clause  or  some  other  provision 
of  the  Constitution.  Yet  the  federal  government  tends  to  leave  to 
the  states  as  much  power  as  they  can  be  expected  to  exercise  compe- 
tently, and,  through  grants-in-aid  and  other  devices,  it  encourages  the 
expansion  of  state  activities.  The  several  states  are  at  the  same  time 
more  powerful  than  ever  before  and  more  completely  subordinated 
to  the  authority  of  a  superior  government.  Their  subordination  is 
likely  to  become  more  obvious  as  the  national  government  further 
increases  its  functions  by  expanding  the  number  and  power  of  its  in- 
dependent agencies  of  regional  control,  such  as  the  Tennessee  Valley 
Authority,  and  the  regional  units  of  certain  executive  departments 
and  other  establishments.  But  even  so,  the  states  are  likely  to  con* 
tinue  in  operation  almost  indefinitely  for  the  performance  of  a  great 
variety  of  local  functions. 

Probably  the  most  important  trends  in  American  constitutional 
development  lie  within  the  federal  government  rather  than  in  its  re- 
lations to  the  states.  These  changes  include  the  reknitting  of  divi- 
sions of  the  government  nominally  separated  by  the  Constitution,  the 
shift  of  many  aspects  of  policy-making  from  Congress  to  the  Executive, 
enlargement  of  the  machinery  and  expansion  of  the  scope  of  activities 
of  each  division  of  government,  and  internal  transformations  to  cor- 
respond to  the  variety  of  more  obvious  changes. 

The  judiciary  has  probably  undergone  less  modification  than  eithei 
of  the  other  branches.  It  continues  to  stand  as  a  barrier  against  state 
action  in  conflict  with  the  federal  Constitution,  laws,  and  treaties, 
Until  1937,  Supreme  Court  decisions,  in  now  advancing,  now  reced- 
ing waves,  used  due-process  clauses  and  other  constitutional  provisions 
to  hold  back  the  expansion  of  state  and  federal  regulatory  power.  The 
shift  in  attitude  which  began  at  that  time  represented  a  distinct  depar- 
ture from  practices  of  recent  years,  but  the  change  is  not  necessarily 
permanent  or  undesirable.  Certainly  there  is  no  justification  for 
gloom  such  as  that  of  Justice  Story  a  century  ago  when,  after  the  mem- 
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bership  of  the  Court  was  reconstituted  in  the  Jackson  period,  he  pre- 
dicted that  never  again  in  his  lifetime  would  a  state  or  federal  law  be 
held  unconstitutional.  The  Court  exercises  its  restraining  influence 
upon  legislation  chiefly  when  the  measures  in  question  seem  to  rest 
upon  no  clearly  formulated  public  sentiment.  When  it  ventures  to 
oppose  such  sentiment,  as  in  1935  and  1936,  it  invites  curtailment  ol 
its  powers.  When  the  Court  has  been  chastened  by  sharp  public  and 
governmental  criticism,  and  in  times  of  crises  such  as  major  wars,  it 
plays  a  relatively  small  part  as  an  agency  for  the  revision  of  policy. 

If  the  broad  extension  of  federal  power  continues,  federal  courts 
must  perform  the  task  of  rationalizing  that  extension  in  terms  of  con- 
stitutional principles.  Beginning  with  the  new  trend  of  decisions  in 
1937,  a  majority  of  the  Supreme  Court  — and,  after  changes  in  per- 
sonnel, the  entire  Court  —  performed  superbly  the  task  of  rationaliza- 
tion. In  what  seems  completely  plausible  language,  the  Court  has 
interpreted  the  commerce  clause  so  broadly  as  to  justily  interference 
at  even  the  most  distant  points  with  anything  that  restrains  interstate 
commerce.  Although  the  general-welfare  clause  has  been  used  on 
occasion  and  the  taxing  power  in  a  number  of  instances,  the  commerce 
power,  as  interpreted  in  case  after  case,  now  seems  sufficiently  broad  to 
provide  grounds  for  control  of  almost  all  aspects  of  the  economic  life 
of  the  nation.  Such  disagreements  as  now  take  place  among  the 
members  of  the  Court  result  largely  from  conflicts  over  interpretation 
given  federal  statutes  by  administrative  agencies.  In  a  sense,  the 
Court  is  performing  as  to  a  number  of  important  statutes  the  same  func- 
tion which  it  performs  in  connection  with  the  Constitution,  in  that  it 
attempts  to  rationalize  the  statutes  in  terms  of  broad  conceptions  of 
public  policy.  At  times  it  becomes  to  some  extent  the  CO  ordinator 
of  otherwise  unco-ordinated  expressions  of  policy  announced  in  Con- 
giess  in  disconnected  statutes,  by  interpreting  particular  statutes  in 
the  light  ot  others  in  the  same  or  related  fields.  In  the  performance 
of  such  functions  it  remains  a  powerful  agency  in  the  federal  govern- 
ment in  spite  of  the  self-restraint  which  it  now  exercises  in  the  matter 
of  declaring  federal  statutes  unconstitutional. 

The  legislative  branch  of  the  government,  while  superficially  re- 
maining largely  unchanged  for  many  years,  has  felt  the  heavy  impact 
of  new  duties  brought  by  the  expansion  of  governmental  activities. 
The  quantity  of  legislation  enacted  has  increased  tremendously.  The 
decade  of  the  nineteen-thirties  witnessed  the  enactment  of  more 
measures  providing  for  broad  regulation  than  all  the  other  decades  of 
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American  history  put  together.  The  increase  of  activity  bears  heavily 
upon  legislative  personnel.  In  the  early  years,  when  important  legis- 
lative decisions  were  few  and  far  between,  the  individual  congressman 
had  ample  time  in  which  to  equip  himself  for  his  task.  By  contrast, 
the  present-day  legislator  can  inform  himself  fully  about  relatively  few 
of  the  important  measures  upon  which  he  must  act.  He  is  in  no 
position  adequately  to  correlate  large  numbers  of  measures  into  a 
well-integrated  program.  Because  of  the  inability  of  Congress  to 
see  far  enough  to  plan  the  detailed  administration  of  the  measures 
enacted,  it  has  had  to  approve  grants  oi  broad  powers  in  general  lan- 
guage, leaving  details  to  be  worked  out  by  administrative  agencies. 
Indeed,  the  modern  regulatory  statute  is  coming  to  lesemble  the  Con- 
stitution itself  in  that  it  conveys  general  powers,  but  leaves  the  appli- 
cation of  those  powers  to  agencies  more  flexible  and  more  highly  spe- 
cialized in  their  knowledge  than  the  enacting  body.  The  inability  of 
Congress  to  co-ordinate  many  measures  into  an  integrated  scheme  of 
national  policy  has  resulted  in  the  shifting  of  policy-making  back  to 
the  hand  of  the  Executive  where  much  of  the  legislation  finally 
enacted  by  Congress  is  originally  formulated. 

In  other  words,  down  until  the  nineteen-thirties,  except  in  certain 
important  periods,  the  separation  of  powers  provided  for  in  the  Con- 
stitution resulted  in  the  allotment  of  most  federal  policy-making  to 
Congress.  Congress  functioned  as  a  slow-moving  debating  society 
wherein  the  vague  and  fluctuating  sentiments  of  diverse  groups  were 
reflected.  Amid  long-drawn-out  struggles  over  particular  legislative 
proposals,  the  sentiments,  not  merely  of  the  legislators,  but  of  the 
people  themselves,  were  embodied  in  law.  Except  for  occasional  ad- 
ministrations, the  Presidents,  down  until  1900,  merely  suggested  in 
formal  messages  to  Congress  the  legislation  which  they  thought  should 
be  enacted.  They  left  to  Congress  the  preparation  of  measures  and 
the  strategy  of  enactment,  and  interfered  chiefly  through  the  veto 
power.  This  relationship  between  Congress  and  the  President  prob- 
ably worked  reasonably  well  as  long  as  no  great  need  or  demand  ex- 
isted for  the  exercise  of  broad  federal  powers  over  the  internal  life  of 
the  country. 

With  the  coming  of  the  need  and  demand  for  such  legislation,  how- 
ever, Congress  proved  too  nearly  incapable  of  speedy  and  effective 
action  to  retain  the  policy-making  function.  In  times  of  crisis  Con- 
gress usually  recognizes  the  need  for  executive  leadership  of  its  own 
program  and  willingly  accepts  such  leadership.  Although  since  1935 
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factions  both  within  and  without  the  party  in  power  have  fought 
against  particular  aspects  of  the  President's  program,  their  respective 
attempts  at  leadership  have  been  almost  exclusively  negative.  Few 
members  of  either  house  have  brought  forward  integrated  programs 
of  their  own  in  such  a  way  that  the  substitution  of  positive  congres- 
sional policy  for  that  of  the  President  appeared  even  as  a  possibility. 
In  a  sense,  Congress,  instead  of  operating  as  a  positive  policy-maker, 
now  performs  a  function  similar  to  that  traditionally  performed  by 
the  Supreme  Court.  It  accepts  the  presidential  program  or  rejects  it 
in  part  or  in  full  without  offering  an  integrated  program  of  its  own 
as  an  alternative.  While  it  is  true  that  this  change  in  the  functions 
of  Congress  has  been  exaggerated  by  the  recurrent  crises  of  the  period 
since  1929,  there  is  no  prospect  of  such  calmness  in  the  life  of  the 
nation  in  the  years  immediately  ahead  as  to  justify  expectation  that 
policy-making  can  soon  again  be  left  to  the  leisurely  determination  of 
a  numerous  and  heterogeneous  legislative  body. 

All  this  is  not  to  suggest  that  Congress  has  ceased  to  be  a  powerful 
and  important  agency.  As  an  investigatory,  debating,  and  enacting 
organization,  it  reflects  public  opinion  on  public  issues  and  stimulates 
public  discussion  of  those  issues.  It  aids  in  the  development  of  mate 
rials  out  of  which  public  policy  is  made.  The  President  knows  that, 
if  he  goes  directly  in  the  face  of  public  opinion  in  the  formulation  of 
policy,  Congress  may  defeat  his  program  by  refusing  to  enact  the  legis- 
lation which  he  seeks  or  may  refuse  to  make  the  necessary  appropri- 
ations. As  a  matter  of  fact,  in  spite  of  the  normal  separation  of 
powers  between  Congress  and  the  Executive,  the  two  branches  of  gov 
ernment  find  it  necessary  to  work  together  and  to  utilize  extra-consti- 
tutional machinery  to  make  effective  collaboration  possible.  Al- 
though the  President  exercises  driving  power  through  use  of  patron- 
age and  through  his  influence  over  public  opinion,  his  relationship 
with  Congress  is  in  part  one  of  collaboration  and  is  not  merely  one  of 
coercion.  The  point  is  not  that  the  relationship  between  the  Presi- 
dent and  Congress  is  all  that  it  ought  to  be,  but  rather  that  the  constitu 
tional  arrangement  has  not  thus  far  proved  seriously  defective  in  and 
of  itself.  Failure,  when  failure  has  occurred,  has  been  a  product 
largely  of  defects  of  the  personnel  involved  and  not  of  basic  machin- 
ery. For  such  defects  no  satisfactory  remedy  can  be  found  in  mechan- 
ical changes  such  as  resort  to  a  parliamentary  system  or  any  other 
governmental  device. 

Although  administration  was  highly  routinized  and  little  leadership 
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was  demanded  of  the  Executive  in  earlier  years  when  laissez-faire  ideas 
were  dominant,  the  situation  is  strikingly  different  when  government 
begins  to  exercise  supervision  over  the  major  aspects  of  economic  life 
in  the  country  and  to  assume  responsibility  for  the  general  welfare  of 
the  people.  Well-integrated  planning  is  necessary  if  government  is 
to  perform  such  functions  as  regulating  the  price  of  milk,  limiting  the 
amount  of  wheat  and  tobacco  to  be  shipped  in  interstate  commerce, 
breaking  up  combinations  of  oil  producers,  combating  erosion  of  the 
soil,  regulating  the  production  of  electric  power  on  navigable  streams, 
providing  employment  for  those  able  to  work,  and  providing  sub- 
sistence for  those  who  cannot  be  employed.  It  is  true  that  not  all 
areas  of  control  have  as  yet  been  taken  over  by  the  federal  govern- 
ment. Outside  the  range  of  governmental  interference  the  driving 
power  of  the  American  economy  still  flows  largely  from  free  enter- 
prise. The  profit  motive  seems  still  to  be  the  dynamo  which  pro- 
duces activity  —  although  on  close  inspection  the  observer  often  has 
difficulty  in  discovering  an  exact  relation  between  profits  and  pro- 
grams of  industrial  production.  It  is  possible  that  the  network  of 
federal  restrictions  upon  enterprise  will  so  fetter  those  dynamic  im- 
pulses which  remain  as  to  leave  open  only  the  alternative  that  govern- 
ment itself  shall  become  the  manager.  The  operation  of  the  Tennes- 
see Valley  Authority  indicates  on  a  small  scale  what  can  be  done  in 
time  of  peace.  The  domination  of  much  more  of  our  economy  in 
time  of  war  suggests  possibilities  of  further  expansion.  In  any  event, 
the  responsibilities  of  the  national  Executive  lor  the  co-ordination  of 
the  important  affairs  of  our  national  life  may  be  expected  to  expand 
year  after  year. 

In  view  of  the  important  policy-making  functions  now  lodged  in 
the  President,  the  choice  of  a  man  to  fill  the  presidential  office  is  a 
more  serious  matter  than  in  earlier  years  when  almost  any  military 
hero  or  political  favorite  might  be  chosen  without  substantial  menace 
to  the  public  welfare.  Furthermore,  if  the  President  proves  compe- 
tent, he  acquires  a  mass  of  knowledge  about  the  complex  duties  of  his 
office,  which  may  make  his  re-election  desirable  term  after  term,  un- 
less there  is  a  strong  public  demand  for  policy  different  from  that 
which  he  represents.  The  tradition  against  a  third  term  has  gone 
down  before  the  logic  of  this  position.  In  the  trend  to  conserve  the 
tested  experience  of  an  Executive  already  in  office,  however,  lies  the 
danger  perennially  heralded  throughout  American  history.  More 
and  more  power  is  being  lodged  in  his  hands;  he  is  in  an  ideal  position 
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for  molding  public  opinion;  and  he  has  strategic  opportunities  £01 
shaping  the  course  of  political  events  by  means  of  the  overwhelming 
flow  of  federal  funds.  In  the  light  of  these  facts,  the  country  faces 
possibilities  of  autocratic  or  oligarchic  domination  which  are  much 
more  serious  than  when  a  President  and  his  clientele  may  be  blithely 
ousted  after  one  or  two  four-year  periods.  Those  American  people 
who  are  vitally  concerned  about  their  liberties  must  weigh  well  the 
cost  both  of  retaining  and  of  dismissing  an  experienced  Executive 
with  high  capacity  for  leadership. 

The  formulation  and  administration  of  policy  involve  the  use  of  a 
rapidly  growing  conglomerate  of  executive  and  administrative  agen- 
cies. Accoiding  to  the  census  of  1940,  the  United  States  government 
had  at  that  time  more  than  two  million  civilian  employees.  Although 
the  number  presumably  included  the  members  and  employees  of  the 
legislative  and  judicial  branches  of  the  government,  the  major  portion 
of  the  total  were  undoubtedly  members  of  the  executive  branch  and 
of  the  independent  regulatory  commissions.  In  1943  the  total, 
swollen  by  wartime  needs,  was  in  the  vicinity  of  three  million.  Even 
before  the  outbreak  of  the  war,  in  spite  of  some  attempts  to  bring 
about  order  under  the  Reorganization  Act  of  1939,  the  diverse  agen- 
cies of  the  federal  government  constituted  a  veritable  maze.  The 
aggregation  of  unsyinmetrical  and  poorly  co-ordinated  departments, 
agencies,  administrations,  authorities,  corporations,  boards,  commis- 
sions, and  establishments  of  still  other  names  constitutes  a  machine 
which  the  President  must  use  in  the  formulation  and  administration 
of  policy. 

The  difficulties  of  making  efficient  use  of  this  vast  machine  are  al- 
most unbelievably  complex.  As  far  as  symmetry  is  concerned,  it 
would  be  possible  to  rechart  the  executive  branch  of  the  government 
to  meet  many  of  the  criticisms  directed  against  it.  On  paper  at  least, 
and  perhaps  in  actuality  for  a  time,  a  great  improvement  might  be 
made.  If  the  initial  symmetry  could  be  preserved  indefinitely,  a  reor- 
ganization from  top  to  bottom  might  be  worth  the  effort.  But  past 
experience  gives  every  reason  to  believe  that  changing  functions, 
changing  techniques  of  governmental  operations,  ever-present  per- 
sonnel problems,  and  the  general  tugging  hither  and  yon  which  takes 
place  in  any  powerful  and  complex  organization  would  soon  have  the 
new  establishment  as  badly  askew  as  the  one  which  preceded  it.  Gov- 
ernmental organization  is  dynamic  rather  than  static.  Its  service- 
ability lies  in  its  capacity  for  adaptation  quite  as  much  as  in  its  ability 
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to  stay  put.  A  complete  recasting  of  governmental  machinery  from 
time  to  time  would  provide  opportunity  for  elimination  of  dead  wood, 
for  stirring  the  imagination  of  employees  whose  habits  are  too  deeply 
grooved,  and  for  bringing  about  more  adequate  administration  of 
functions  recently  devolved  upon  the  government.  But  any  reorgan- 
ization, however  complete  it  may  be  at  the  time,  is  at  most  not  more 
than  a  single  step  toward  efficient  governmental  operation.  The  task 
is  a  continuing  one,  demanding  constant  revitalization  through  an 
influx  of  new  personnel  and  new  leadership. 

Although  the  President  is  the  commander  of  the  administrative 
organization,  or  aggregation  of  organizations,  he  is  also  in  a  sense  at 
its  mercy.  He  would  be  able  to  do  little  toward  the  making  of  policy 
without  a  stream  of  advice  and  assistance  from  his  subordinates.  He 
can  carry  out  policy  only  with  the  efficient  aid  of  the  agencies  serving 
at  his  command.  Yet  governmental  units  disagree  within  themselves 
and  among  themselves  as  to  what  policy  ought  to  be  and  how  it  ought 
to  be  carried  into  effect.  Indignant  observers  were  heard  to  say  dur- 
ing the  early  months  of  the  second  World  War  that  there  was  more 
warfare  in  Washington  than  on  the  battle-front.  Not  all  that  admin- 
istrative warfare  represented  merely  personal  struggles  for  personal 
advantage.  Much  of  it  represented  the  struggles  of  individuals  and 
groups  to  force  adoption  of  oftentimes  conflicting  policies  which  each, 
respectively,  believed  necessary  to  the  speedy  winning  of  the  war.  In- 
dividuals and  agencies  got  in  one  another's  way,  blocked  one  another's 
plans,  sought  to  discredit  one  another  in  the  fight  for  position,  and  cre- 
ated a  nerve-racking  chaos  frequently  described  from  within  the  gov- 
ernment itself  as  a  madhouse.  The  difference  between  this  war  period 
and  the  periods  of  peacetime  administration  was  one  only  of  degree. 
Agricultural  policy,  for  example,  is  born  in  the  travail  of  conflicts 
among  personnel  in  the  various  divisions  of  the  Department  of  Agri- 
culture, the  Treasury  Department,  the  Bureau  of  the  Budget,  the 
Commerce  Department,  and  large  numbers  of  other  agencies.  Foreign 
policy  wells  up  out  of  the  State  Department,  the  Board  of  Economic 
Warfare,  the  Commerce  Department,  and  untold  other  units  of  gov- 
ernment. A  great  deal  of  difference  of  interest  and  difference  of 
opinion  is  doubtless  inevitable,  but  the  inefficiency  produced  by  inter- 
agency  conflict  is  costly  nevertheless.  A  common  experience  which 
is  similarly  costly  is  that  in  which  an  established  agency  bogs  down  in 
routine  and  refuses  to  adjust  to  the  performance  of  new  necessary 
functions  or  to  the  performance  of  old  functions  in  new  ways.  Ob- 
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struction  in  the  form  of  bureaucratic  lethargy  oftentimes  makes  it 
necessary  to  establish  new  agencies  to  perform  runctions  which  belong 
logically  within  agencies  already  established. 

The  successful  Executive  in  the  White  House  must  function  by 
means  of  this  inevitably  defective  machine.  In  so  far  as  possible,  he 
must  infuse  leadership  down  through  the  ranks  of  his  organization. 
He  must  invite  opinion  and  advice  and  loyal  service,  and,  in  the  last 
analysis,  he  must  command  obedience.  He  must  insist  upon  the 
proper  timing  and  the  adequate  co-ordination  of  the  great  mass  of 
diverse  measures  which  will  react  one  upon  another  when  put  into 
operation.  Taxation,  expenditures,  price-levels,  foreign  trade,  agri- 
cultural and  industrial  production,  employment,  security  of  living  — 
all  these  are  inextricably  interrelated.  Zealots  in  the  Forest  Service 
will  be  interested  in  some  of  them;  career  men  in  the  State  Depart- 
ment in  others;  financiers  in  the  Treasury  Department  in  others;  busi- 
ness observers  in  the  Bureau  of  Foreign  and  Domestic  Commerce  in 
others,  and  so  on.  The  several  employees  and  agencies,  while  doing 
their  best  in  every  instance  for  the  field  in  which  they  are  vitally  con- 
cerned, must  submit  to  co-ordination  which  brings  partial  defeat  to 
almost  every  plan.  The  external  pressures  for  action  in  particular 
fields  vary  from  time  to  time.  The  influence  of  particular  individuals 
within  the  government  also  varies.  Governmental  operation  is  char- 
acterized, therefore,  not  by  stability,  but  by  achievement  amid  tug- 
ging back  and  forth  in  terms  of  particular  interests.  To  a  degree  it 
is  true  in  government,  as  it  is  true  of  people  in  all  walks  of  life,  that 
struggle  stimulates  thought  and  intelligent  endeavor.  At  any  rate, 
it  is  amid  such  conditions  of  conflict  —  conditions  which  require  ulti- 
mate compromise  and  ultimate  formal  agreement  in  spite  of  disap- 
pointments—that governmental  policy  is  evolved  and  administered. 

The  quality  of  administration  depends  in  a  high  degree  upon  the 
quality  of  personnel.  It  is  vital  to  the  welfare  of  the  United  States 
that  an  increasing  number  of  people  of  outstanding  ability  should 
enter  the  government  service.  The  prospect  now  is  that  ability  which 
hitherto  found  best  opportunities  for  development  in  business  and 
other  walks  of  life  may  shift  to  governmental  administration.  The 
belief  that  every  enterprising  boy  can  become  a  millionaire  in  the 
business  world  no  longer  prevails.  Although  the  love  of  money  may 
be  as  deeply  entrenched  in  American  sentiments  as  it  was  in  earlier 
years,  the  opportunity  for  its  acquisition  has  been  greatly  curtailed. 
With  this  curtailment  may  come  a  clearer  realization  that  the  essence 
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of  things  desirable  which  money  provides  is  not  so  much  possession 
as  power.  If  government  remains,  or  becomes,  strong  enougli  to  rule 
over  the  economic  units  which  constitute  most  of  the  producing  and 
distributing  agencies  of  our  society,  the  government  itself  may  well 
become  the  great  center  of  power  around  which  men  of  ability  will 
congregate.  If  the  new  leadership  brings  with  it  the  capacity  to  think 
in  terms  of  broad  conceptions  of  public  welfare,  the  problems  of 
organization  will  remain,  but  their  day-to-day  solution  will  lie  within 
the  realm  of  possibility. 

War  adds  greatly  to  the  problems  of  successful  public  administia- 
tion.  Organization  for  victory  makes  inevitable,  at  least  temporarily, 
an  abnormal  concentration  of  power  in  the  hands  of  the  Executive. 
Now  that  the  conditions  of  warfare  have  become  those  of  so-called 
total  war,  that  concentration  of  power  involves,  not  merely  matters 
hitherto  regarded  as  primarily  military  in  character,  but  practically 
all  operations  of  domestic  economy.  Recognizing  the  need  for  speedy 
action  in  terms  of  a  unified  yet  flexible  program,  Congress  withdraws 
farther  into  the  background,  doing  little  more  than  support  the  pro- 
gram of  the  Executive  with  necessary  legislation  and  feeling  free  to 
check  or  heckle  the  President  only  at  the  periphery  of  the  administra- 
tive program.  All  too  often  the  situation  builds  up  resentment  in 
Congress  which  explodes  disastrously  in  the  post-war  period.  The 
judiciary  is  more  than  usually  hesitant  to  interfere  with  administra- 
tion in  time  of  war,  and  the  several  states  submit  willingly  to  exten- 
sions of  federal  power  that  under  other  circumstances  might  give  rise 
to  protests  on  the  ground  of  invasion  of  state  rights.  It  is  probably 
true  that  to  a  limited  degree  war  has  a  healthful  effect  on  the  internal 
operations  of  government  in  that  it  disturbs  the  lethargy  of  estab- 
lished routine,  exposes  dead  wood  in  personnel  and  organization,  and 
brings  new  and  energetic  personnel  into  the  government,  whether  for 
love  of  country,  power,  excitement,  or  monetary  reward.  The  new 
governmental  machinery  evolved  for  war  purposes  is  less  hampered  by 
tradition  than  older  organizations.  Some  of  the  older  agencies  are 
revivified  by  the  performance  of  new  duties,  and  a  certain  amount  of 
war  machinery  is  likely  to  be  continued  as  a  permanent  part  of  the 
government. 

Post  war  problems  loom  up  with  an  even  darker  complexity  than 
the  problems  of  the  war  itself,  and  lay  down  a  blueprint  of  heavy  tasks 
for  post-war  government  —  or  provide  the  tasks  without  the  blue- 
prints. The  wartime  dislocation  of  industry  and  labor,  the  probable 
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low  level  of  private  purchasing  power  and  correspondingly  low  level 
of  private  employment,  the  low  level  of  foreign  trade  except  for  that 
representing  directly  or  indirectly  donations  from  the  United  States, 
the  necessity  of  providing  for  national  security  in  the  future,  whether 
through  international  commitments  or  through  maintaining  a  huge 
military  establishment  or  both,  the  incomparably  tremendous  national 
debt  — these  and  other  problems  lie  on  the  doorstep  ot  the  federal 
government.  The  enhancement  of  governmental  power  which  has 
taken  place  as  a  result  of  every  major  war  successfully  fought  by  the 
United  States,  which  characterized  the  depression  of  the  nineteen- 
thirties,  and  which  seems  an  inevitable  concomitant  of  mass-produc- 
tion industrialism,  is  likely  to  be  boosted  by  the  tasks  of  the  years  of 
leconstruction. 

The  prospect  deepens  the  gloom  in  the  minds  of  those  who  feel 
that  "constitutional  government  as  heretofore  maintained  in  this  Re- 
public" *  is  already  so  burdened  with  duties  and  entangled  in  bureau- 
cracy as  to  be  on  the  point  of  disaster.  Certain  it  is  that  sleepless 
endeavor  must  characterize  the  struggle  for  efficiency  in  Washington. 
At  whatever  cost,  a  high  quality  of  governmental  personnel  must  be 
achieved.  To  remain  in  a  real  sense  democratic,  the  government 
must  create  in  the  citizen  a  sense  of  participation  in  government  — 
participation  which  goes  beyond  the  formal  exercise  of  the  suffrage. 
Government,  in  other  words,  must  be  more  than  a  hierarchy  of  con- 
trol established  as  a  result  of  the  periodic  election  of  legislators  and  a 
national  executive.  It  must  represent  the  constant  infusion  of  in- 
formed and  vital  public  sentiment  back  into  the  governmental 
mechanism  from  the  people  who  submit  to  control.  In  terms  of  pub- 
lic attitudes,  this  means  that  democracy  must  live  in  the  hearts  of  the 
people  or  it  will  not  live  at  all,  whatever  the  form  of  government. 
As  to  the  operations  of  government,  it  means,  among  other  things, 
that  the  tendency  toward  centralization  of  power  in  Washington  must 
have  its  counterpart  in  a  constant  effort  to  delegate,  not  merely  admin- 
istration but  policy-making,  back  down  into  the  mass  of  citizens. 
Formal  delegation  must  make  use  both  of  the  local  machinery  of  the 
federal  government  and  of  the  state.  To  secure  the  interested  par- 
ticipation of  the  people  in  making  and  enforcing  policy,  it  may  well 
make  use  of  non-governmental  agencies  for  quasi-governmental  pur- 
poses. Already,  for  example,  the  government  makes  use  of  local  com- 
mittees of  farmers,  of  coal  producers,  and  of  corporations  and  labor 
unions  in  the  shaping  and  execution  of  public  policy. 

'See  p.  1. 
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For  those  who  have  doubts  about  the  survival  of  our  constitutional 
system,  some  reassurance  may  lie  in  the  fact  that  the  government  of 
the  United  States  and  its  relations  to  persons  and  property  have  always 
been  in  transition  and  that  the  system  has  survived  in  spite  of  periodic 
forebodings  and  predictions  of  disaster.  Members  of  the  Federalist 
party  who  yielded  power  to  the  Jefferson  administration  were  buried 
in  despair.  Daniel  Webster,  Joseph  Story,  and  others  lamented  the 
evil  times  upon  which  the  country  had  fallen  with  the  accession  of 
Jacksonian  democracy.  Southern  statesmen  preferred  extinction  to 
the  prospect  of  national  life  dominated  by  the  North.  Justice  Stephen 
J,  Field  predicted  that  the  monetary  heresies  of  the  post-Civil- War 
period  would  bring  ruin  to  the  nation.  Justice  James  C.  McReynolds 
declared  in  1935  that  the  Constitution  was  gone.  In  short,  at  every 
turning-point  in  American  history,  reputable  persons  and  groups  have 
been  convinced  that  the  nation  faced  unavoidable  and  irreparable 
disaster.  Nevertheless,  the  American  people  and  the  American  con- 
stitutional system  have  managed  so  to  adjust  themselves  to  the  condi- 
tions prevailing  at  different  periods  as  to  survive  without  major  dis- 
aster. In  the  light  of  this  past  experience  it  does  not  seem  excessive 
optimism  to  assume  that  the  presence  of  apparently  insoluble  prob- 
lems upon  the  horizon  should  not  be  taken  as  a  dependable  omen  that 
the  days  of  our  constitutional  system  are  numbered.  It  is  a  reason- 
able generalization,  indeed,  that  the  strength  of  the  American  consti- 
tutional system  has  lain,  not  so  much  in  the  particular  provisions  of 
the  Constitution  as  in  the  adaptability  of  the  people  and  of  the  con- 
stitutional system  to  new  conditions.  Survival  may  well  depend,  not 
so  much  upon  what  happens  to  the  United  States  at  the  hands  of 
foreign  nations,  or  of  groups,  individuals,  or  organizations  within  the 
country,  as  upon  preservation  of  the  essentials  of  our  youthfulness  — 
qualities  which  carry  with  them  stamina  and  flexibility  to  meet  new 
conditions  as  they  arise. 
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A  COMPREHENSIVE  BIBLIOGRAPHY  to  cover  American  constitutional  develop 
mem  as  discussed  in  this  volume  would  include  all  important  materials  in 
American  political,  governmental,  and  legal  history,  those  customarily 
listed  under  American  national  government,  federalism,  public  administra- 
tion, and  related  topics,  those  dealing  with  public  law  in  the  United  States, 
and  a  host  of  other  items.  Such  a  compilation,  while  no  doubt  of  great 
value,  would  rival  the  text  of  the  volume  itself  in  the  amount  of  space 
occupied.  In  order  to  preserve  the  text  from  undue  compression  and 
still  keep  it  within  the  compass  of  a  single  volume,  the  author  has  found 
it  necessary  to  refrain  from  publishing  a  comprehensive  bibliography  and 
to  recommend  that  readers  seeking  to  enlarge  upon  the  presentation  in  the 
text  use  the  many  bibliographies  available  elsewhere,  such  as  those  listed 
in  the  Students'  Guide  to  Materials  in  Political  Science  (1935),  prepared 
by  Laverne  Burchfield  for  a  committee  of  the  American  Political  Science 
Association,  Bibliographies  in  American  History  (1938),  prepared  by 
Henry  Putnam  Beers,  and  the  volumes  called  Writings  in  American  His- 
tory published  annually  by  the  American  Historical  Association. 

It  seems  desirable,  nevertheless,  to  indicate  for  the  beginner  in  the  field 
the  character  of  some  of  the  original  sources  and  other  materials  on  which 
the  author  has  relied  and  which  are  cited  extensively  in  the  footnotes.  For 
the  period  of  national  beginnings,  for  example,  rich  but  fragmentary 
materials  were  brought  together  in  the  thirty-four  volumes  of  the  Journals 
of  the  Continental  Congress  which  were  published  from  1904  to  1937. 
Probably  the  most  useful  of  the  several  compilations  of  materials  on  the 
Constitutional  Convention  of  1787  is  The  Records  of  the  Federal  Conven- 
tion, edited  by  Max  Farrand,  and  published  in  three  volumes  in  1911,  and 
published  in  a  revised  edition  in  four  volumes  in  1937.  Debates  irr  the 
state  ratifying  conventions  are  brought  together  in  Debates  in  the  Several 
State  Conventions  on  the  Adoption  of  the  Federal  Constitution  .  .  .  To- 
gether With  the  Journal  of  the  Federal  Convention,  in  five  volumes,  edited 
by  Jonathan  Elliot,  from  1836  to  1845.  The  best  compilation  of  argu- 
ments for  the  adoption  of  the  Constitution  is  no  doubt  The  Federalist, 
consisting  of  articles  written  by  Alexander  Hamilton,  James  Madison,  and 
John  Jay,  and  available  in  many  editions. 

After  the  period  of  national  beginnings,  a  few  classics  which  cover  the 
whole  field  of  American  government  deserve  mention.  They  include 
Democracy  in  America  by  Alexis  de  Tocqueville,  which  was  written  in  the 
period  of  Jacksonian  democracy  and  published  thereafter  in  a  number  oi 
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editions.  Another  is  The  American  Commonwealth  by  James  Bryce,  a 
two-volume  work  first  published  in  1888  and  likewise  revised  and  reprinted 
many  times.  Most  of  the  materials,  however,  can  be  classified  under  the 
conventional  headings  of  legislative,  executive,  or  judicial.  For  con- 
venience in  compilation,  such  groupings  are  used  hereafter  in  the  order 
mentioned. 

As  to  legislative  materials,  the  formal  output  is  compiled  in  the  United 
States  Statutes  at  Large,  of  which  a  new  volume  is  now  published  annu- 
ally. The  legislative  output  of  1940,  for  example,  is  included  in  volume 
54  of  the  Statutes  at  Large.  Statutes  are  cited  by  volume  and  page.  For 
example,  the  Selective  Training  and  Service  Act  of  1940,  which  appears  on 
page  885  of  volume  54,  is  cited  as  51  Statutes  at  Large  885,  or,  more 
briefly,  54  Stat.  885.  In  addition  to  the  statutes,  the  volumes  also  include 
proclamations,  treaties,  other  international  agreements,  and  other  mate- 
rials. Whereas  the  volumes  ot  Statutes  at  Large  include  the  entire  legis- 
lative output  chronologically  arranged,  the  United  States  Code,  of  which 
the  latest  edition  was  compiled  in  1940,  provides  a  systematic  organization 
of  all  federal  legislation  currently  enforced.  The  United  States  Code 
Annotated,  which  is  put  out  by  a  commercial  publisher,  utilizes  the  organ- 
ization of  the  United  States  Code,  but  also  annotates  the  provisions  of  the 
Code  with  court  decisions  and  other  materials  which  show  the  interpre- 
tation being  given  to  the  various  provisions  of  the  Code. 

For  a  study  of  the  legislative  process,  the  records  of  debates  in  Congress 
are  of  basic  importance.  For  the  period  from  1789  to  1824  they  are 
known  as  the  Annals  of  Congress.  Volumes  from  1824  to  1837  usually 
bear  the  title  Register  of  Debates  in  Congress.  An  overlapping  title  was 
The  Congressional  Globe,  an  independent  publication  which  began  in 
1833  and  continued  until  1873.  Down  until  the  latter  date,  publication 
had  been  undertaken  by  private  publishers  under  contract  with  the  fed- 
eral government.  In  1873,  the  Government  Printing  Office  began  publi- 
cation of  the  Congressional  Record,  which  remains  the  official  publication 
for  that  purpose.  Additional  important  materials  are  included  in  what 
are  commonly  called  Congressional  Documents.  They  include  hearings 
and  reports  on  bills  and  on  many  other  subjects.  A  mass  of  biographical 
data  is  brought  together  in  the  Biographical  Directory  of  the  American 
Congress,  1774-1927,  which  was  published  in  1928  as  House  Document  No. 
783  of  the  Sixty-Ninth  Congress,  second  session.  Current  materials  are 
presented  in  the  Congressional  Directory  which  is  published  for  each  ses- 
sion of  Congress.  Important  materials  on  Congress  appear  in  compila- 
tions of  speeches,  memoirs,  biographies,  and  in  various  analyses  of  subject 
matter.  Among  those  who  brought  out  their  own  materials  are  Thomas 
H.  Benton,  James  G.  Elaine,  and  John  Sherman.  Illuminating  biogra- 
phies deal  with  Daniel  Webster,  James  G.  Blaine,  Thomas  B.  Reed,  Joseph 
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G.  Cannon,  and  others.  George  H.  Haynes  and  Lindsay  Rogers  have 
published  important  material  dealing  with  the  Senate.  Robeit  Luce,  a 
former  member  of  Congress,  has  written  a  number  of  books  which  shed 
light  on  the  legislative  process.  Annual  articles  in  the  American  Political 
Science  Review  deal  with  current  congressional  action. 

In  the  executive  field,  the  Messages  and  Papers  of  the  Presidents,  which 
are  published  in  a  number  of  editions,  some  of  which  extend  through  the 
administration  of  Woodrow  Wilson,  make  important  materials  easily  avail- 
able. The  edition  cited  herein  is  paged  continuously  from  beginning  to 
end.  Other  editions  are  paged  separately,  volume  by  volume.  There  is 
a  gap  in  the  series  from  the  Wilson  administration  to  that  of  Franklin  D. 
Roosevelt,  when  commercial  publishers  take  up  the  publication  ot  Public 
Papers  and  Addresses  of  Franklin  D.  Roosevelt.  Important  collections  of 
the  papers  of  many  former  Presidents  are  now  available  for  examination 
in  the  Library  of  Congress,  or  in  other  libraries  throughout  the  country. 
Biographies  of  most  of  the  former  occupants  of  the  office  throw  consid- 
erable light  on  the  presidency.  Recent  important  books  dealing  gener- 
ally with  the  office  have  been  written  by  Edward  S.  Corwin,  E.  Pendleton 
Herring,  and  Harold  Laski. 

In  the  field  of  the  Executive  Department,  historical  or  analytical  studies 
have  been  written  of  the  Department  of  Justice,  the  Department  of  Agri- 
culture, the  Department  of  State,  and  perhaps  others  which  throw  light 
on  departmental  operations  and  their  relation  to  the  constitutional  system. 
The  Interstate  Commerce  Commission  and  the  Federal  Trade  Commission 
have  likewise  been  analyzed  at  length,  and  these  and  other  commissions 
and  other  agencies  have  been  the  subject  of  countless  articles.  In  1936,  the 
government  began  the  publication  of  the  Federal  Register,  which  brings 
out  currently  the  executive  orders  of  the  President  and  the  great  mass  of 
rules  and  regulations  flowing  from  the  various  administrative  agencies. 
The  rules  and  regulations  as  of  1938  were  brought  together  in  a  Code  of 
Federal  Regulations  of  the  United  States  of  America,  and  periodic  supple- 
mental volumes  bring  the  Code  up  to  date.  The  great  mass  of  materials 
dealing  with  public  administration  which  comes  out  through  books  and 
learned  publications  in  various  fields  is  relevant  to  the  operation  of  the 
executive  branch  of  the  government. 

In  the  field  of  the  judiciary,  the  most  important  materials  are  the  United 
States  Reports,  in  which  are  published  opinions  in  cases  decided  by  the 
Supreme  Court  of  the  United  States.  The  volumes  are  numbered  serially 
and  cases  are  cited  by  volume  and  page.  For  example,  a  case  in  which  a 
man  named  Norman  C.  Norman  brought  suit  in  the  beginning  of  the  New- 
Deal  period  to  contest  the  constitutionality  of  the  devaluation  of  the  dollar 
by  the  federal  government  is  dealt  with  in  an  opinion  in  volume  29-1  of 
the  United  States  Reports,  at  page  240.  It  was  decided  on  February  18, 
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1935.  The  case  is  cited  in  this  book  as  Norman  v.  Baltimore  and  Ohio 
Railroad  Company,  294  U.S.  240  (1935).  However,  although  the  volume 
numbers  begin  with  the  beginning  of  our  judicial  history,  the  mode  of 
citing  cases  for  the  first  three-quarters  of  a  century  and  more  is  different. 
The  early  volumes  took  their  names  from  the  men  who  acted  as  reporters 
of  the  Court,  and  they  are  so  cited.  For  example,  the  famous  case  of 
McCulloch  v.  Maryland,  decided  in  1819,  is  cited,  not  as  17  U.S.  316,  but 
as  4  Wheaton  316.  In  other  words,  it  was  the  fourth  volume  of  reports 
issued  by  a  reporter  whose  name  was  Wheaton.  Other  reporters  were 
Dallas,  Cranch,  Peters,  Howard,  Black,  and  Wallace.  During  the  eighteen- 
seventies  the  older  mode  of  citation  gave  way  to  the  one  now  in  use. 
Because  the  more  than  three  hundred  volumes  of  the  official  series  of 
United  States  Reports  are  so  printed  and  bound  as  to  take  up  a  consid- 
erable amount  of  space  on  library  shelves,  and  for  other  reasons  as  well, 
two  other  editions  of  the  United  States  Reports  are  now  brought  out  by 
commercial  publishers.  One  is  known  as  the  Lawyers'  Edition  and  the 
other  as  the  Supreme  Court  Edition.  Whereas  the  official  reporter  may 
publish  as  many  as  three  volumes  of  opinions  for  a  single  term  of  the 
Supreme  Court,  the  other  editions  bind  the  entire  output  of  the  Court  for 
each  year  in  single  volumes.  The  texts  of  the  opinions  are  the  same,  but 
the  headnotes  and  other  materials  differ  from  the  contents  of  the  official 
edition.  Because  all  three  editions  are  used  extensively,  courts  and  law- 
yers usually  make  reference  to  each  of  the  three  editions  when  citing  a 
case.  For  example,  the  case  of  Norman  v.  Baltimore  and  Ohio  Railroad 
Company,  mentioned  above,  is  cited,  not  merely  as  294  U.S.  240,  but  also 
as  79  L.  ed.  885,  and  55  S.  Ct.  407. 

For  nearly  a  century  after  the  federal  courts  were  organized,  the  opinions 
of  the  lower  federal  courts  were  compiled  largely  without  system  by  indi- 
vidual reporters,  oftentimes  the  judges  themselves.  In  1880,  the  Federal 
Reporter  was  instituted  to  publish  the  opinions  of  the  several  federal 
courts,  beginning  with  that  year.  Some  years  later,  such  of  the  earlier 
opinions  as  could  be  discovered  were  compiled  in  a  number  of  volumes 
carrying  the  title  of  Federal  Cases.  The  opinions  listed  in  Federal  Cases 
are  arranged  alphabetically.  A  number  is  assigned  to  each,  and  the  cases 
are  usually  cited  by  number.  Cases  in  the  Federal  Reporter,  however,  are 
cited  by  volume  and  page,  as,  for  example,  54  Fed.  292.  In  1924,  a  new 
series  of  the  Federal  Reporter  was  instituted,  and  the  cases  thereafter  are 
cited  as,  for  example,  96  F.  (2d)  292.  In  1932,  a  separate  series  was  in- 
stituted for  opinions  in  the  federal  district  courts  and  in  the  United  States 
Court  of  Claims.  It  is  known  as  the  Federal  Supplement.  The  mode  of 
citation  is  the  same  as  in  other  series,  as,  for  example,  44  F.  Supp.  229. 

Many  types  of  materials  illuminate  the  judicial  side  of  American  con- 
stitutional development.  Each  year,  for  example,  the  American  Politico) 
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Science  Review  analyzes  the  important  constitutional  decisions  of  the 
Supreme  Court  the  preceding  year.  The  American  Year  Book  follows  the 
same  custom.  A  number  of  law  reviews  do  likewise.  The  better  law  re 
views  of  the  country  constitute  a  storehouse  of  rich  materials  which  can  be 
located  through  the  Index  to  Legal  Periodicals.  Four  volumes  of  the 
better  articles  were  compiled  and  edited  by  a  committee  of  the  Association 
of  American  Law  Schools  and  published  in  1938  as  Selected  Essays  on  Con- 
stitutional Law.  These  volumes  are  available  in  many  libraries  which  do 
not  have  files  of  legal  periodicals.  Histories  of  the  Supreme  Court  are 
valuable,  particularly  The  Supreme  Court  in  United  States  History f  by 
Charles  Warren.  Many  judicial  biographies  are  illuminating.  Biogra- 
phies of  varying  degrees  of  value  have  been  written  about  Marshall,  Taney, 
Story,  McLean,  Salmon  P.  Chase,  Waite,  Field,  Taft,  Holmes,  and  a  num- 
ber of  others.  Additional  light  is  shed  upon  the  subject  by  constitutional 
histories  such  as  Andrew  C.  McLaughlin,  A  Constitutional  History  of  the 
United  States  (1935),  Homer  C.  Hockett,  The  Constitutional  History  of 
the  United  States  (1939),  and  Benjamin  F.  Wright,  The  Growth  of  Amer- 
ican Constitutional  Law  (1942);  texts  such  as  John  M,  Mathews,  The 
American  Constitutional  System  (revised  edition,  1940);  and  commentaries 
on  constitutional  law  and  analyses  of  the  judicial  process  and  works  of 
many  other  kinds. 
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registration  by  the  federal  government,  1006 
cancellation  of  certificates  of  naturalisation 
1014 

Uleu  ».  Regents  of  Univetsity  System,  97 3 
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Allen,  William  V.,  asks  if  the  Supreme  Court  is 

packed  on  the  income  tax  question,  444 
AUgeyer  v.  Louisiana,  432 

Amending  process,  constitutional  provisions  con- 
cerning, 39-40 

Amendments  to  Constitution:  adoption  of  the  first 
ten,  59;  adoption  of  the  Eleventh  Amendment, 
87-88;  adoption  of  the  Twelfth  Amendment,  116- 
119;  adoption  of  the  Thirteenth  Amendment,  315, 
329;  adoption  of  the  Fourteenth  Amendment, 
329-334;  adoption  of  the  Fifteenth  Amendment, 
334-336;  acts  to  enforce  the  Fourteenth  and  Fif- 
teenth Amendments,  335  ff.;  adoption  of  the 
Sixteenth  Amendment,  534-536;  adoption  of  the 
Seventeenth  Amendment,  558-561;  adoption  of 
the  Eighteenth  Amendment,  623;  history  of  re- 
cent amendments,  690  ff.;  controversy  over  the 
amending  process,  691;  judicial  discussion  of  the 
amending  process  in  connection  with  the  Nine- 
teenth Amendment,  701;  the  proposed  equal- 
rights  amendment,  702-703;  judicial  discussion  of 
the  process  of  ratification  in  connection  with  the 
Eighteenth  Amendment,  705-707;  self-limitation 
of  amendments  as  to  periods  of  ratification,  704, 
706-707,  720,  728;  length  of  the  period  within 
which  a  constitutional  amendment  may  be  rati- 
fied, 707;  procedure  in  ratifying  amendments  by 
conventions,  715-718;  adoption  ol  the  Twenty- 
First  Amendment,  715  fi  ,  adoption  of  the  Twen- 
tieth Amendment,  722-728;  amendments  pro- 
posed but  not  ratified,  728-733;  amendment  con- 
sidered as  a  device  to  dear  the  way  for  the  New 
Deal,  939-940 

American  Bar  Association1  circulates  a  Huphes 
speech  defending  conscription,  601;  committee 
favors  the  lame-duck  amendment,  726,  support 
of  the  Walter-Logan  bill,  988 

American  Civil  Liberties  Union,  membership  of 
Felix  Frankfurter,  958 

American  Column  and  Lumber  Co  v.  United  States, 
825 

American  Express  Company  v.  Iowa,  187,  194 

American  Farm  Bureau  Federation,  relation  to  the 
Muscle  Shoals  problem,  868 

American  Federation  of  Labor,  opposition  to  the 
appointment  of  John  J  Parker  to  the  Supreme 
Court,  777 

American  Federation  of  Labor  P.  Swing,  979 

American  flag,  tee  United  States  flag 

\merican  Insurance  Co  v  356  Bales  of  Cotton,  126, 
500 

American  Legion,  sponsors  a  statute  concerning  the 
United  States  flag,  981-982 

American  mission  of  transportation  and  economic 
specialists,  recommends  acceptance  of  Armenian 
mandate,  681 

American  party,  241 

American  Protective  League,  activities  during  the 
first  World  War,  606-609;  used  in  "slacker" 
raids,  609 

American  Railway  Union,  involvement  in  the  Pull- 
man strike,  435 

American  Revolution,  12-17 

American  Steel  Foundries  t>.  Tri-CIty  Central  Trades 
Council,  808-809 

Annapolis  Convention,  29->30 

Anniston  Manufacturing  Co.  r.  Davis,  939 

Anthony,  Susan  B.,  crusades  for  woman's  suffrage, 
692-693 

\nti-FederaIists  (see  also  Republicans  [Jeffer- 
sonian]):  attitude  on  judiciary,  57-59;  win  few 
office?  under  the  Constitution,  46;  sympathy  with 
France,  78  ff. 


Anti-monopoly  party,  favors  taxation  of  income,  440 

Anti-trust  acts:  enactment  and  early  enforcement  ot 
the  Sherman  Act,  420  &.,  425  ff  ;  abuses  giving 
rise  to  legislation,  420  ff.;  state  laws,  422;  narrow 
interpretation  of  the  Sherman  Act  in  the  sugar- 
trust  case,  429-430;  the  Sherman  Act  held  to 
apply  to  railroads,  430;  early  statement  of  the 
"rule  of  reason,"  430-431 ;  the  Addyston  Pipe  and 
Steel  case,  431-432;  growth  of  combinations 
around  the  beginning  of  the  twentieth  century, 
432-433;  early  application  in  labor  cases,  433- 
435;  Theodore  Roosevelt's  distinction  between 
good  and  bad  combinations,  507-508;  Congress 
authorizes  the  expediting  of  anti-trust  cases,  507; 
Theodore  Roosevelt  and  enforcement  of  the 
Sherman  Act,  507-511;  the  "rule  of  reason,"  508, 
the  Northern  Securities  case,  508;  the  Swift  case, 
509;  the  Standard  Oil  Co.  fined,  511 ;  enforcement 
during  the  Taft  administration,  542-543;  the 
Standard  Oil  case  and  adoption  <>t  the  "rule  of 
reason,"  543,  Taft  vetoes  a  bill  to  withhold  funds 
from  enforcement  of  the  Sherman  Act  against 
labor  or  farmer  organizations,  543;  enactment  of 
the  Clayton  Act,  574-576,  anti-dumping  provi- 
sions of  the  Revenue  Act  of  1916,  575;  the  Kings- 
bury  Agreement,  575;  the  Shipping  Act  of  1916, 
575,  the  Webb  Export  Trade  Act  of  1918,  575; 
use  of  consent  decrees,  575-576,  advance  notice 
of  attitude  of  the  Department  of  Justice  as  to 
combinations,  576;  enforcement  during  the  Wil- 
son administration,  575-577,  the  Department  of 
Justice  accused  of  mistreatment  of  corporations, 
577;  suit  against  the  United  Mine  Workers  for 
triple  damages,  579;  interpretation  of  the  labor 
provisions  of  the  Clayton  Act,  808-811;  the  basis 
of  injunctions  against  labor,  808-812;  mere  size 
not  a  proof  of  illegality,  824-825;  enforcement 
between  the  first  World  War  and  the  New  Deal, 
824-827,  decisions  affecting  trade  associations, 
825-827,  plans  for  relaxation,  889  ff.;  investiga- 
tion of  the  concentration  of  economic  power,  918- 
919;  agricultural  combination  in  restraint  of 
trade,  965,  application  against  labor,  967-968; 
enforcement  after  the  dissolution  of  NRA,  969 

Apex  Hosiery  Co  v.  Leader,  967 

Appalachian  Coals  Co.  r.  United  States,  826-827 

Appointing  power  (see  also  Removal  power,  Su 
preme  Court  of  the  United  States)  constitutional 
provisions  concerning,  37;  early  appraisal  in  rela- 
tion to  the  removal  power,  51-53,  beginnings  of 
a  merit  system,  492-495;  attempt  of  the  Senate 
to  withdraw  its  confirmation  of  an  appointment, 
783-784;  proposed  appointment  of  a  Federal 
Farm  Board  from  a  slate  made  up  by  farm  organ- 
izations, 852 

Arizona:  admission  to  the  Union  and  the  recall  oV 
judges,  554-557,  lawless  persons  deport  others 
from  the  state,  796-797;  attempts  to  outlaw  labor 
injunctions,  809-810;  involvement  in  the  Boulder 
Dam  project,  869-872 

Arizona  t>.  California,  872 

Armed  neutrality,  before  the  first  World  War 
598-600 

Arms  Traffic  Convention  of  1925,  American  ratifi- 
cation, 997 

Army  and  Navy  Munitions  Board,  industrial 
mobilization  plans,  1005 

Arthur,  Chester  A.:  congressional  leadership,  484; 
eminence  as  President,  487 

Articles  of  Confederation:  draft  by  Benjamin 
Franklin,  18;  contents,  19  ff.;  adoption,  19-20, 
plans  for  amending,  28  ff.;  proposed  by  Richard 
Henry  Lee,  32;  the  Union  declared  to  be  per- 
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pctual,  327;  analogy  for  the  establishment  of  a 
world  government,  663,  677 

Articles  of  War-  adoption  by  the  Continental  Con- 
gress, 15;  provisions  as  to  military  trials  for  spies, 
616;  amended  after  dose  of  the  first  World  War, 
616 

Arver  t>.  United  States,  see  Selective  Draft  Law  cases 

Ashton  v  Cameron  County  Water  Improvement 
District  No  One,  937 

Ashurst,  Henry  F.f  on  political  pressure  in  support 
of  John  J  Parker,  778 

Ashwander  v.  Tennessee  Valley  Authority,  93# 

Associated  Press  v.  National  Labor  Relations 
Board,  950-451 

Assumption  of  state  debts,  66  ff. 

Athanasaw  v.  United  States,  550 

Attorney  General  (see  also  Justice,  Department  of) 
position  established,  60;  size  of  office  at  the  be- 
ginning of  the  Civil  War,  265;  change  in  char- 
acter of  duties  with  the  establishment  of  the  De- 
partment of  Justice,  494 

Attorney  General's  Committee  on  Administrative 
Procedure,  study  of  the  operation  of  administra- 
tive agencies,  9X8-990 

Auditor  of  Railroad  Accounts,  position  established 
In  the  Interior  Department,  410 

Bacon,  Augustus  0.,  on  annexation  of  Hawaii,  464 

Bail,  relation  of  the  requirements  to  the  issue  of 
military  trials  for  civilians,  619 

Bailey  t>.  Drexel  Furniture  Co.,  588,  729,  830 

Baker,  George  F.,  involvement  in  the  Northern 
Securities  case,  508 

Baldwin,  Henry,  position  in  New  York  f.  Miln, 
196-198;  relation  of  commerce  and  slavery  issues, 
199;  opinion  as  to  extra-territorial  rights  of  cor- 
porations, 223 

Baldwin,  Simeon  E.,  opposition  to  the  appointment 
of  Louis  D  Brandeis  to  the  Supreme  Court,  593 

Baldwin  v  Seehg,  963 

Ballinger,  Richard  A.,  the  Pinchot-Ballinger  con- 
troversy, 547-548 

Baltimore  and  Ohio  Railroad  Co.  c.  Maryland,  409 

Balzac  v.  Porto  Rico,  480 

Bank  of  Augusta  v.  Earle,  223-225,  822-823 

Bank  of  Kentucky  v.  Wister,  217 

Bank  of  North  America,  24 

Bank  of  the  Commonwealth  of  Kentucky,  216-221 

Bank  of  the  United  States  v.  Deveaux,  226 

Bank  of  the  United  States  ».  Planters'  Bank,  216 

Bank  of  the  United  States  ».  Primrose,  223-224 

Bank  of  the  United  States,  First:  constitutional 
controversy  over  establishment,  72-74,  168-169, 
opposition  to  renewal  of  charter,  1811-1816,  141, 
history,  168-171;  unsuccessful  effort  to  secure 
renewal  of  charter,  170-171 

Bank  of  the  United  States,  Second:  controversy 
over  establishment,  172-173;  early  period  of 
financial  embarrassment,  173;  hostile  state  legis- 
lation, 173-174;  history,  173-185;  case  of  McCul- 
loch  f.  Maryland,  174-178;  Osborn  t>.  Bank  of  the 
United  States,  178-179;  participation  in  presi- 
dential campaign  of  1832,  180-183,  effects  of  po- 
litical maneuvering,  184-185 

Banking  (see  also  Bank  of  United  States,  First,  and 
Second,  Currency):  history  from  1837  to  1913, 
349-369;  enactment  of  the  National  Banking 
Act,  353;  National  Banking  Act  held  constitu- 
tional, 354-355;  enactment  of  the  Federal  Re- 
serve Act,  569-572;  bank  holiday  and  reorganiza- 
tion under  the  New  Deal,  881-882;  expansion  of 
government  lending,  917-918,  the  gold-clause 
cases.  926-929 


Bankruptcy:  power  of  states  to  legislate,  163  ff.; 
refinancing  of  farm  and  home  mortgages  undei 
the  New  Deal,  888;  federal  aid  to  railroads,  888- 
889,  917;  the  Minnesota  mortgage  moratorium 
case,  923-924,  a  federal  farm  bankruptcy  statuU 
held  unconstitutional,  933;  Municipal  Bank 
mptcy  Act  of  1934  held  unconstitutional,  937,  i> 
farm  bankruptcy  act  held  constitutional,  944 

Banks,  state  (see  also  Bank  of  the  United  States, 
Banking,  Currency):  hostility  to  the  Bank  of  the 
United  States,  169  ff.,  180-185;  inability  to  cpp« 
with  the  depression  of  1837,  184-185;  constitu- 
tional rights,  216  ff.;  right  to  issue  paper  money, 
216-221 ;  federal  tax  to  terminate  note  issues,  353- 
354;  survival  in  spite  of  loss  of  power  to  issue 
notes,  355 

Barbour,  Philip  P.,  opinion  in  New  York  v.  Miln, 
197 

Barron  f.  Baltimore,  330-331 

Barry  v.  United  States  ex  rel  Cunningham,  789- 
790 

Bartels  t»  Iowa,  796 

Bartemeyer  p.  Iowa,  342 

Bartlett,  Franklin,  opposition  to  income  tax  bill,  441 

Baruch,  Bernard  M  :  appointed  chairman  of  the 
War  Industries  Board,  658-659;  activities,  660- 
661 

Bates,  Edward:  opinion  on  the  power  to  suspend 
the  privilege  of  the  writ  of  habeas  corpus,  282; 
opinion  on  the  issue  of  legal  tender  notes,  351; 
opinion  on  the  constitutionality  of  a  federal  in- 
come tax  measure,  437 

Bayard,  James  A.,  96 

Beard,  Charles  A.:  analysis  of  the  Constitutional 
Convention,  31;  An  Economic  interpretation  oj 
the  Constitution,  31,  591;  Economic  Origins  oj 
Jejfersoman  Democracy,  69 

Beck,  James  M.:  on  the  procedure  of  ratifying  con- 
ventions, 716;  opposition  to  regulation  of  agri- 
cultural production,  883-884;  denounces  the  pro- 
posed national  industrial  recovery  act,  893 

Bedford  Cut  Stone  Co.  v.  Journeymen  Stonecutters' 
Association,  809 

Beef  trust,  see  Packers  and  stockyards 

Bellamy,  Edward:  creates  uneasiness  by  publication 
of  Looking  Backward,  406;  advocates  socialism, 
406,  422;  seeks  a  better  social  order,  422 

Bennett,  William  S.,  on  the  Adamson  bill,  581 

Berger,  Victor  L. :  publisher  of  newspaper  excluded 
from  the  mail  dunng  the  first  World  War,  613- 
614;  prosecution  for  violation  of  the  Espionage 
Act,  615 

Berle,  Adolph  A.,  Jr.,  denounced  for  undermining 
the  Constitution,  893 

Berle,  Adolph  A.,  Jr  ,  arid  Means,  Gardiner  C.,  Thf 
Modern  Corporation  and  Private  Property,  873 

Betts  p.  Brady,  800 

Beveridge,  Albert  J.:  sponsors  a  meat-inspection 
act,  510;  proposes  legislation  against  child  labor 
584 

Biddle,  Nicholas,  as  president  of  the  Bank  ol  tbr 
United  States,  180 

Biddle  P.  Perovich,  786 

Bill  of  Rights  (see  also  Civil  liberties) :  British  back- 
ground, 10-11;  background  in  state  constitutions, 
18;  provisions  in  original  Constitution,  43;  adop- 
tion, 59 

Bills  of  attainder:  constitutional  provisions,  36,  43' 
prohibited  in  all  United  States  territories,  48C 

Bills  of  credit:  emission  by  states  prohibited,  36* 
definition,  217-221;  issue  not  forbidden  to  thr 
federal  government,  351 

Bingham,  John  A. :  sponsors  the  Fourteenth  Amend 
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meat,  330-334;  opposes  the  lame-duck  amend- 
ment, 727 

Bituminous  Coal  Con^rvation  Act.  enactment  and 
administration,  916-917,  held  unconstitutional, 
935-937;  re-enactment  and  enforcement,  970 

Black,  Hugo:  on  meaning  of  the  word  "person"  in 
the  Fourteenth  Amendment,  405;  introduces  a 
fair  labor-standards  bill,  909;  appointment  to  the 
Supreme  Court,  956  957 ,  challenge  to  validity 
of  appointment,  956-957;  critical  of  past  inter- 
pretations of  the  Fourteenth  Amendment,  957; 
position  in  United  States  t»  Rock  Royal  Coopera- 
tive and  H.  P.  Hood  and  Sons  v.  United  States, 
964.  dissent  in  National  Labor  Relations  Board  v. 
Fansteel  Metal  Corporation,  966;  opinion  in 
United  States  v,  Bethlehem  Steel  Corporation, 
971-972;  judicial  control  of  national  commerce  — 
dissent  in  McCarroll  v  Dixie  Greyhound  Lines, 
975-976;  opinion  in  Bridges  t>.  California,  982; 
membership  in  the  Ku  Klux  Klan,  982;  opinion 
in  Chambers  v.  Florida,  982 

Biack-Connery  bill'  limitation  of  hours  of  labor, 
889;  continued  vitality,  908-909 

Blackstoiie's  Commentaries,  104 

Blaine,  James  G.,  as  a  distinguished  member  of 
Congress,  486 

Block  v  Hirsh,  754,  816 

Blockade,  during  the  Civil  War,  295-299;  blockade 
of  Cuban  ports,  467 

Blount,  James  H.,  on  federal  aid  to  agricultural 
education,  387 

Blue  eagle:  as  a  symbol  of  New  Deal  cooperation. 
878,  as  an  instrument  of  coercion,  896 

Board  of  Governors  of  the  Federal  Reserve  System, 
establishment,  917 

Board  of  Trade  v.  Olsen,  831 

Hollman,  J.  E.,  involvement  in  Burr  conspiracy, 
128  ff 

Bonaparte,  Napoleon,  sale  of  Louisiana  to  the 
United  States,  121 

Booth,  Sherman  M.,  involvement  in  the  Booth 
cases,  251-254 

Borah,  William  E  •  opinion  as  to  meaning  of  the 
proposed  income  tax  amendment,  536;  oprx>ses 
establishing  courts  of  specialized  jurisdiction,  538. 
on  the  direct  election  of  senators,  560,  on  power 
of  Congress  to  enact  police  regulations,  586; 
declines  to  meet  with  the  President  to  discuss  the 
League  of  Nations,  672 ,  says  Franklin  D.  Roose- 
velt has  no  desire  for  dictatorial  powers,  755;  on 
curbing  the  power  of  the  Supreme  Court,  773- 
774,  opposes  appointing  John  J.  Parker  to  the 
Supreme  Court,  778;  opposes  modification  of  the 
an  ti- trust  acts  by  the  National  Industrial  Re- 
covery Act,  893-894 

Borrowing  power,  difficulties  during  the  Civil  War, 
350  ff. 

Boulder  Dam,  history  of  the  project,  868-872 

Boyd,  James,  introduces  a  sedition  bill,  91 

Boyd  v.  United  States,  394 

Bradley,  Joseph  P.:  dissenting  opinion  in  the 
Slaughterhouse  Cases,  341-342;  opinion  in  Brad- 
well  9.  Illinois,  342;  on  power  of  Congress  to 
legislate  under  the  Fourteenth  Amendment,  343- 
344;  opinion  in  Civil  Rights  Cases,  345,  appoint- 
ment to  the  Supreme  Court,  361-362;  concurring 
opinion  in  Legal  Tender  Cases,  363-364;  influence 
on  the  decision  in  Juillard  v.  Greenman,  367-368; 
dissent  in  Sinking  Fund  Cases,  392-393;  oppo^s 
narrowing  of  public-interest  doctrine,  403,  on 
competition  as  a  regulator  of  transportation  rates, 
408-^09;  dissent  in  Collector  t>.  Day,  438-4J9; 
quoted  on  the  United  States  as  a  national  govern- 


ment, 470;  membership  on  the  electoral  commit- 
sion,  489 

Bradwell  v.  Illinois,  342 

Brain  trust:  influence  in  F.  D.  Roosevelt  adminis- 
tration, 63;  accused  of  undermining  the  Constitu- 
tion. 893 

Brandegee,  Frank  B.:  distinction  between  rate  and 
wage  regulation,  581;  on  the  duty  of  Congress 
with  respect  to  proposed  legislation  of  doubtful 
constitutionality,  586-587 

Brandeis,  Louis  D.:  counsel  in  Muller  v.  Oregon, 
524-525;  appointment  to  the  Supreme  Court, 
582;  position  in  Wilson  v.  New,  582;  counsel  in 
Bunting  v.  Oregon,  583;  dissent  in  Hammer  v. 
Dagerihart,  588;  dissent  in  Evans  v.  Gore,  590; 
controversy  over  appointment,  592-594;  advises 
Woodrow  Wilson  in  many  matters,  592;  close  re- 
lationship with  Justice  Holmes,  594;  dissent  in 
Abrams  v.  United  States,  612;  dissent  in  Schaefer 
r.  United  States,  613;  dissent  in  United  States 
ex  rel.  Milwaukee  Social  Democratic  Publishing 
Co.  t>.  Burleson,  613-614;  dissent  in  Gilbert  t». 
Minnesota,  615;  dissent  in  Olmstead  v  United 
States,  708;  opinion  in  State  Board  of  Equaliza- 
tion of  California  v.  Young's  Market  Co.,  720- 
721;  concurring  opinion  in  Whitney  v.  California, 
795-796;  dissent  in  United  States  v.  Schwimmer, 
803;  relation  to  Adkins  v.  Children's  Hospital, 
805;  i  elation  to  Stettler  »  O'Hara,  805,  dissent  in 
Weaver  v.  Palmer  Brothers,  814;  dissent  in  Lig- 
gett Co.  v.  B.tldridge,  815,  dissent  m  New  State 
Ice  Co.  t>.  Liebmann,  818-819;  "prudent-invest- 
ment" scheme  of  valuation,  821,  dissent  in 
American  Column  and  Lumber  Co.  v.  United 
States,  825,  dissent  in  Liggett  Co.  v  Lee,  841; 
critical  of  bigness  and  the  consolidation  of  wealth, 
920;  social  philosophy,  920;  dissent  in  United 
States  v.  Butler,  934;  dissent  in  Carter  t>  Carte* 
Coal  Co.,  937;  opinion  in  Erie  Railroad  Co.  0 
Tompkins,  977 

Brandeis  brief,  524-525,  583 

Brass  v.  North  Dakota,  406 

Brewer,  David  J.:  dissent  against  regulation  of 
grain  elevators,  406,  opinion  in  the  Debs  case  of 
1895,  435;  position  in  the  Insular  Cases,  478; 
opinion  in  the  Northern  Securities  case,  508; 
dissent  in  Holden  v.  Hardy,  521;  opinion  in 
Muller  v.  Oregon,  524-525,  opinion  in  Keller  ». 
United  States,  549;  death,  563 

Bridges  v.  California,  612,  982 

Briscoe  v  Bank  of  Kentucky,  219-221,  350 

Bionson  ».  Rodes,  358 

B-own,  Henry  B.,  position  in  the  Insular  Cases, 
478-479 

Brown,  Walter  F.,  part  in  attempt  to  reorganize 
the  federal  government,  748-749 

Brown  v.  Maryland,  193-196 

Brown  v.  Walker,  418 

Brushaber  v  Union  Pacific  Railroad  Co.,  589 

Bryan,  William  Jennings:  negotiation  of  concilia 
tion  treaty,  670;  advocates  income  tax  bill,  442- 
443 

Bryce,  James,  comment  on  political  assemblies,  483 
comment  on  the  treaty-making  power,  485 

Buchanan,  Jame*  presidency,  5;  plan  for  ending 
strife  over  slavery,  245 ;  connection  with  the  Dred 
Scott  case,  245-247;  attitude  toward  nullification 
and  secession,  256-257;  appoints  Nathan  Clifford 
to  the  Supreme  Court,  319;  vetoes  bill  to  grant 
public  lands  to  states  for  establishment  of  agricul- 
tural colleges,  373-^375;  vetoes  Homestead  bill, 
374-375;  cited  on  unconstitutionality  of  grant* 
m-aid,  387;  eminence  as  President,  487 
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Buck  v.  Bell,  815 

Budd  v.  New  York,  406 

Budget,  see  Bureau  of  the  Budget,  Federal  budget 

Budget  and  Accounting  Act,  enactment  and  ad- 
ministration, 743-747 

Buffi  n^ton  t>.  Day,  see  Collector  t».  Day 

Bunting  v.  Oregon,  583,  804 

Bureau  of  Corporations:  establishment  and  early 
activity,  504-505;  investigation  of  the  beef  trust, 
510-511;  report  on  water  power,  545;  becomes  a 
part  of  the  Federal  Trade  Commission,  573-574 

Buieau  of  Forestry,  see  Forest  Service 

Bureau  of  Investigation,  activity  during  the  first 
World  War,  606-<,08 

Bureau  of  the  Budget:  creation  and  operation,  743- 
747;  makes  plans  for  governmental  reorganiza- 
tion, 752,  transfer  to  the  Executive  Office  of  the 
President  recommended,  761;  transfer  made,  1005 

Burleson,  A.  S  •  advocacy  of  government  control  of 
telephone  and  telegraph  lines,  644-645;  seeks 
support  for  President  Wilson's  bill  to  centralize 
administrative  power,  656 

Burns  v.  United  States,  706 

Burns  Baking  Co.  t>.  Bryan,  814 

Burr,  Aaron,  candidate  lor  the  presidency,  114-115; 
the  Burr  conspiracy,  127  ff.;  kills  Alexander  Ham- 
ilton, 127;  offers  a  constitutional  amendment  to 
change  the  congressional  term,  724 

Burroughs  t>.  United  States,  791 

Business  affected  with  a  public  interest-  history  of 
the  doctrine,  397  S  ,  development  of  the  doctrine, 
401  ff  ;  food-control  legislation  during  the  first 
World  War,  630,  635,  638;  development  of  the 
doctrine  between  the  first  World  War  and  the 
New  Deal,  815-820;  limitation  of  the  doctrine  in 
Nebbia  v.  New  York,  819-820,  inclusion  of  meat 
packing,  829-830;  modification  of  the  doctrine 
in  Nebbia  v  New  York,  924;  regulation  of  rales 
of  employment  agencies,  978 

Butler  v  Honvitz,  358 

Butler,  Pierce  appointment  to  the  Supreme  Court 
771;  social  philosophy,  771;  dissent  in  Near  t> 
Minnesota  ex  rel.  Olson,  798;  opinion  in  Truax  v 
Raich,  802;  opinion  in  United  States  v  Schwim- 
mer,  802-803,  opinion  in  Weaver  v.  Palmer 
Brothers,  814,  dissent  in  Buck  v  Bell,  815;  dissent 
in  Nebbia  v  New  York,  819-820,  opinion  in  State 
Board  of  Tax  Commissioners  v.  Jackson,  841; 
social  philosophy,  920;  opinion  in  Morehead  t>. 
New  York  «,  rel.  Tipaldo,  938;  dissent  in  West 
Coast  Hotel  Co  v  Parnsh,  947;  dissent  in  Na- 
tional Labor  Relations  Board  v  Jones  &  Laughlm 
Steel  Corporation,  950,  dissent  in  Associated 
Press  v.  National  Labor  Relations  Board,  951; 
dissent  in  Charles  C.  Steward  Machine  Co.  v. 
Davis,  952;  dissent  in  Helvermg  v  Davis,  953; 
dissenting  opinions  until  time  of  death,  956, 
death,  959,  dissent  in  Mulford  9.  Smith,  962, 
position  in  United  States  9.  Rock  Royal  Coopera- 
tive and  H.  P.  Hood  and  Sons  9  United  States, 
964;  dissent  in  Consolidated  Edison  Co.  9.  Na- 
tional Labor  Relations  Board,  965-966;  dissent  in 
O'Malley  9.  Woodrough,  973,  dissent  in  Erie 
Railroad  Co.  t».  Tompkms,  977;  dissent  in  United 
States  v.  Morgan,  987 

Butt,  Archie,  comment  on  Taft  and  the  income  tax, 
534-535 

Byrnes,  James  F.:  on  the  immortality  of  federal 
bureaus,  767;  appointment  to  and  resignation 
from  the  Supreme  Court,  959 

Cabinet:  relations  with  Congress,  54-55;  evolution, 
61-63;  cabinet  office  as  preparation  for  the  presi- 


dency, 147-148;  character  of  personnel  chosen  by 
President  Lincoln,  275;  expansion  deplored  in 
connection  with  bill  to  establish  the  Department 
of  Agriculture,  378;  President  Taft  on  cabinet 
representation  in  Congress,  561-562 

Cadwalader,  George,  involvement  in  Ex  pirto 
Merryman,  279 

Calder  P.  Bull,  70 

Calhoun,  John  C..  favors  renewal  of  the  charter  of 
Bank  of  the  United  States,  170-171 ;  urges  estab- 
lishment of  second  Bank  of  the  United  States, 
172-173;  opposes  establishment  of  the  Depart- 
ment of  the  Interior,  206-207;  doctrine  of  nulli- 
fication, 234-246;  as  a  distinguished  member  of 
Congress,  260,  486 

California-  admission  to  the  Union,  239,  taxes  beer 
imported  from  other  states.  720,  involvement  in 
the  Boulder  Dam  project,  869-872 

Callender,  James  Compton,  tried  for  violating  the 
Sedition  Act,  96 

Campbell,  George  W  ,  on  the  embargo,  136 

Campbell,  John  A.  dissent  in  Marshall  9.  Baltimore 
and  Ohio  Railroad  Co.,  226-227;  resigns  from  the 
Supreme  Court,  319 

Cantwcll  v.  Connecticut,  979 

Capital  Issues  Committee,  operations  during  the 
first  World  War,  647 

Capital  of  the  United  States,  location,  45 

Cardozo,  Benjamin  N  :  appoint ment  to  the  Su- 
preme Court,  779-780;  alignment  on  the  Supreme 
Court,  780;  dissent  in  Liggett  Co  v  Lee,  841; 
social  philosophy,  920;  dissent  in  Panama  Refin- 
ing Co  v  Ryan,  926;  concurring  opinion  in  the 
Schechter  case,  932;  dissent  in  United  States  9. 
Butler,  934,  dissent  in  Carter  v.  Carter  Coal  Co., 
937,  opinion  in  Charles  C  Steward  Machine  Co. 
9  Davis,  952-953;  opinion  in  Helvering  9  Davis, 
953;  qualifications  as  a  member  of  the  Supreme 
Court,  958-959 

Carmuhael  v.  Southern  Coal  Co  ,  951-952 

Carpetbag  governments,  collapse  on  withdrawal  of 
federal  support,  347 

Carroll  9  United  States,  799- 

Carter,  James  C  ,  argument  in  the  Pollock  income 
tax  cases,  448 

Carter  v.  Carter  Coal  Co  ,  916,  936-937 

Catron,  John*  advises  James  Buchanan  as  to  the 
Dred  Scott  decision,  245-247,  opinion  in  Dred 
Scott  case,  251,  death,  320,  495 

Caucus,  nominating  device  for  the  presidency,  263 

Cease-and-desist  orders,  provision  in  the  original 
Interstate  Commerce  Act,  414;  power  of  Federal 
Trade  Commission  to  issue,  574,  827 

Cement  Manufacturers'  Protective  Association  9. 
United  States,  825 

Censorship-  during  Civil  War,  290-292;  legislative 
provisions  during  the  first  World  War,  604-606; 
activities  of  the  Postmaster  General  during  the 
first  World  War,  610;  The  Milwaukee  Leader  ex- 
cluded from  the  mail  during  the  first  World  War, 
613-614;  activities  of  the  Committee  on  Public 
Information  during  the  first  World  War,  651- 
653;  vaned  sources  of  power  during  the  first 
World  War,  652-653,  state  suppression  of  offend- 
ing newspapers,  797-798,  during  the  second 
World  War,  1016 

Central  Pacific  Railroad  Co.,  receiver  of  foderal 
grants,  390-391 

Chae  Chan  Ping  t>.  United  States,  469-470 

Chafee,  Zechanah,  criticizes  the  anti-radical  activi- 
ties of  the  Department  of  Justice,  686 

Chamberlain,  George  E  :  favors  military  trials  foi 
civilian  offenders  during  the  hrst  World  War,  olCr 
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618;  advocacy  of  a  ministry  of  munitions,  654- 
655;  introduces  a  war  cabinet  bill,  656 

Chamberlain  t>.  Andrews,  951 

Chambers  t>.  Florida,  957,  982 

Champion  v.  Ames,  525 

Champlin  Refining  Co.  t>.  Corporation  Commission, 
822 

Chandler,  Zachariah.  proposes  investigation  of  Civil 
War  military  disasters,  304,  member  of  joint 
committee  on  the  conduct  of  the  war,  305;  criti- 
cism of  President  Lincoln,  307 

Chaplinsky  v  New  Hampshire,  980 

Charles  C  Steward  Machine  Co  «.  Davis,  145.  914, 
952-953 

Charles  River  Bridge  »  Warren  Bridge,  210-216 

Charters,  royal ,  9 

Chase,  Salmon  P  •  as  a  distinguished  member  of  the 
Senate,  260;  a  strong  character  in  Lincoln's  cabi- 
net, 275;  appointment  as  Chief  Justice,  320; 
opinion  in  Mississippi  v.  Johnson,  323;  opinion  in 
Ex  parte  McCardle,  326;  opinion  in  Texas  t>. 
White,  327-329,  dissent  in  the  Slaughterhouse 
Cases,  341;  Civil  War  recommendations  as  to 
taxation,  banking,  and  currency,  350-^353;  opin- 
ion in  Veazie  Bank  t>.  Fen  no,  354;  opinions  in 
Lane  County  v.  Oregon,  Bronson  t>.  Rodes,  and 
Butler  v.  Horwitz,  358;  opinion  in  Hepburn  v. 
Griswold,  359-361;  informs  Secretary  of  the 
Treasury  of  the  coming  decision  in  Hepburn  v 
Griswold,  362;  dissent  in  Legal  Tender  Cases, 
363-364;  period  of  service,  407;  action  as  to  taxa- 
tion of  federal  judicial  salaries,  437 

Chase,  Samuel,  on  meaning  of  direct  taxes,  77;  de- 
cides sedition  cases,  94r-97,  imptvu  hment,  101 

Chastleton  Corporation  v.  Sinclair,  817 

Chesapeake,  attacked  by  the  British  Leopard,  133 

Chicago,  Burlington  and  Quincy  Railroad  Co.  v 
Iowa,  398-401 

Chicago,  Milwaukee  and  St.  Paul  Railroad  Co.  v 
Ackley,  398-401 

Chicago,  Minneapolis  and  St  Paul  Railroad  Co  r 
Minnesota,  403 

Chicago  Tribune,  resists  censorship,  798 

Child  labor:  regulation,  584-588;  proposal  of  child- 
labor  amendment,  588;  attempts  to  secure  adop- 
tion of  the  child-labor  amendment,  728-731;  for- 
bidden by  N1RA  code,  730;  prohibition  held  con- 
stitutional, 731;  outlawed  by  the  Fair  Labor 
Standards  Act,  911;  Hammer  »  Dagenhart  over- 
ruled, 966-967 

Child -labor  amendment  proposed,  588;  attempt  to 
secure  adoption,  728-731 

Chinese:  citizenship  recognized  under  the  Four- 
teenth Amendment,  333,  exclusion  of  Chinese 
laborers,  469-470,  race  problems  in  the  United 
States,  801 

Chisholm  v.  Georgia,  87 

Choate,  Joseph  11..  argument  in  the  Pollock  income 
tax  case,  447-448;  opposition  to  the  appointment 
of  Louis  D  Brandeis  to  the  Supreme  Court,  593 

Cincinnati,  New  Orleans,  and  Texas  Pacific  Rail- 
way Co.  v.  Interstate  Commerce  Commission, 
418-419 

Cinderella  Theatre  Co  v  Sign  Writers'  Local  Union, 
812 

Circuit  courts:  establishment,  58-60;  circuit  judges 
provided  by  act  of  1801,  99-100;  appointment  of 
circuit  judges,  496;  abolition,  497,  562,  780-781 

Circuit  courts  of  appeals:  establishment,  497,  780 

Citizenship:  constitutional  provisions  concerning 
privileges  and  immunities,  38-^39;  Naturalization 
Act  of  1798,  89-90;  the  right  of  corporations  to 
•ue  in  federal  courts  as  citizens,  225-227,  the 


Dred  Scott  case  and  the  definition  of  citizenship, 
244  ff.;  adoption  of  the  Fourteenth  Amendment. 
329-334;  derivation  from  both  state  and  federal 
sources,  338-339;  rights  given  to  white  citizens 
of  Alaska  upon  annexation,  457 ;  refusal  to  natu- 
ralize pacifists,  802 -£03;  war  measures  discrim- 
inating against  American  citizens  of  Japanese 
ancestry,  1012-1013,  cancellation  of  naturaliza- 
tion certificates  of  disloyal  persons,  1014 

Civil  Aeronautics  Authority:  transferred  to  the 
Department  of  Commerce,  766;  establishment, 
917 

Civil  liberties  (see  also  Freedom  of  religion,  Freedom 
of  speech,  Freedom  of  the  press).  Alien  and 
Sedition  Acts,  88  ff  ;  impairment  during  the  Civil 
War,  276  ff  ;  the  test-oath  cases,  320-322;  limi- 
tations on  federal  power  to  compt-1  testimony 
concerning  management  of  railroads,  394-396; 
the  search  for  disloyalty  during  the  first  World 
War,  606-608;  Wopdrow  Wilson's  prediction  as 
to  the  fate  of  civil  liberties  during  the  first  World 
War,  603;  unreasonable  search  and  seizure  during 
the  first  World  War,  608-609;  court  decisions 
during  the  first  World  War,  609  ff.;  state  espion- 
age legislation  during  the  first  World  War,  614, 
the  prohibition  amendment  denounced  as  an  inva- 
sion of  personal  liberties,  623;  the  power  of  con- 
gressional committees  to  compel  testimony,  787- 
790;  personal  rights  and  liberties  from  the  first 
World  War  to  the  New  Deal,  793-812;  develop- 
ment of  the  "clear-and-present  danger"  doctrine, 
794  ff.;  the  Fourteenth  Amendment  in  relation 
to  civil  liberties,  794  ff.;  criminal  syndicalism, 
794-796;  the  right  to  teach  foreign  languages  in 
public  schools,  796;  activities  of  the  Ku  Klux  Klan 
after  the  first  World  War,  796-797;  registration 
of  secret  societies,  797;  the  suppression  of  offend- 
ing newspapers,  797-798,  the  California  red-flag 
law,  797-798;  rights  of  persons  suspected  of 
crime,  798-800;  rights  of  aliens,  801-803;  nght 
of  pacifists  to  become  American  uti/ens,  802- 
803;  labor  regulations  in  connection  with  opera- 
tion of  the  press,  950-951,  Supreme  Court  deci- 
sions, 978-982;  right  of  assembly,  979;  peaceful 
picketing,  979,  right  of  non -commercial  sohuta- 
tion,  979;  flag-salute  cases,  980-981,  public  dis- 
cussion of  forthcoming  judicial  decisions,  982, 
the  "four  freedoms,"  1002-1003,  war  measures 
discriminating  against  American  citizens  of 
Japanese  ancestry,  1012-1013;  military  trials  for 
enemy  saboteurs,  1013;  cancellation  of  natural- 
ization certificates  of  disloyal  persons,  1014; 
efforts  to  improve  civil  jurisdiction  to  make  mili- 
tary trials  unnecessary,  1013-1014;  problems  in- 
volved in  sedition  cases,  1015 

Civil  rights  (see  also  Civil  liberties):  adoption  of  the 
Fourteenth  Amendment,  329-334,  judicial  inter- 
pretation in  reconstruction  cases,  343  ff. 

Civil  Rights  Act,  315-316,  335-336,  345 

Civil  Rights  Cases,  344,  345 

Civil  Service  Commission,  establishment,  492-495, 
replacement  by  a  personnel  administrator  recom- 
mended, 761-763 

Civil  War:  a  period  of  transition,  258;  history,  273- 
311;  the  nature  of  cleavages,  273^-274;  lessons  foi 
future  war  periods,  273-274;  Lincoln's  call  for 
militia  and  volunteers,  276;  impairment  of  civil 
rights,  276  ff.;  suspension  of  the  privilege  of  the 
writ  of  habeas  corpus,  276  ff  ;  detention  of  po- 
litical prisoners,  282-285;  proclamation  of  mili- 
tary trials  for  interference  with  recruitment, 
283-286,  the  Milligan  case,  287-289;  conscrip- 
tion. 292-295;  censorship,  290-292;  the  blockade, 
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295-299;  legal  status,  295-299;  treason,  299-300; 
control  by  Congress,  303-308;  joint  committee  on 
the  conduct  of  the  war,  304-308;  regulation  of 
private  enterprise,  308-311;  problems  of  money 
and  banking,  349  ff.;  agricultural  measures,  376 
ff  ;  income  taxes  as  a  source  of  revenue,  436-437 

Civilian  Conservation  Corps,  establishment,  886- 
887 

Clark,  Champ,  on  the  annexation  of  Hawaii,  462- 
463 

Clark  Distilling  Co.  «.  Western  Maryland  Railway 
Co.,  553-554 

Clarke,  John  H.:  position  in  Wilson  v  New,  582; 
appointment  to  Supreme  Court,  582;  dissent  in 
Bailey  «.  Drexel  Furniture  Co.,  588,  dissent  in 
Hammer  v.  Dagenhart,  588;  appointment  to  the 
Supreme  Court,  594;  alignment  with  Justices 
Holmes  and  Brandeis,  595,  opinion  in  Abrams  v. 
United  States,  612;  statement  of  the  bad-tend- 
ency test,  612;  dissent  in  Schaefer  v.  United 
States,  613;  opinion  in  United  States  ex  rel  Mil- 
waukee Social  Democratic  Publishing  Co.  t> 
Burleson,  613-614;  resignation  from  the  Supreme 
Court,  771 

Clarkson,  Grosvenor  B.,  appraisal  of  the  War  In- 
dustries Board,  659 

Clay,  Henry:  on  right  of  states  to  exert  influence 
over  Congress,  171;  opposes  renewal  of  charter  of 
the  first  Bank  of  the  United  States,  171 ;  supports 
establishment  of  the  second  Bank  of  the  United 
States,  173;  supports  bill  to  renew  charter  of  the 
Bank  of  the  United  States,  181-182,  as  a  dis- 
tinguished member  of  Congress,  260,  486 

Clayton  Act  (see  also  Anti-trust  acts)  enactment, 
574-576;  labor  provisions,  577;  interpretation  of 
labor  provisions,  808-811;  interpretation  in  con- 
nection with  the  Noms-La  Guardia  Act,  967-968 

"Clear-and  present-danger"  doctrine,  611-612, 
794  ff  ,  982,  1015-1016 

Cleveland,  Grovcr:  chooses  members  of  the  Inter- 
state Commerce  Commission,  416,  approves  the 
Interstate  Commerce  Act,  416;  denounces  cor- 
porate abuses,  422,  elected  to  a  second  adminis- 
tration, 440;  hostile  to  broad  income  tax  plan, 
441 ;  administration  acquires  naval  base  at  Pearl 
Harbor,  459,  withdraws  treaty  for  the  acquisi- 
tion of  Hawaii,  460;  on  relations  between  the 
United  States  and  Cuba,  465-466,  congressional 
leadership,  484;  eminence  as  President,  487 

Clifford,  Nathan-  appointed  to  the  Supreme  Court, 
319;  dissent  in  Legal  Tender  Cases,  363-364, 
membership  on  the  electoral  commission,  489 

Closure,  application  to  debate  in  the  Senate,  600 

Cloverleaf  Butter  Co.  p.  Patterson,  965,  991 

Coal  industry:  marketing  coal  by  trade  association, 
825-827;  administration  of  the  Bituminous  Coal 
Conservation  Act,  916-917;  the  Bituminous  Coal 
Conservation  Act  held  unconstitutional,  935- 
937 

Cockrill  P.  California,  802 

Codes  of  fair  competition:  provision  in  the  National 
Industrial  Recovery  Act,  892-S93;  incorporation 
of  the  President'!  re-employment  agreement, 
906-907 

Coe  v.  Erroll,  430 

Cohens  t>.  Virginia,  110  ff.,  470 

Coleman  ».  Miller,  705,  707,  730,  731 

Colgate  v.  Harvey,  342 

Collective  bargaining:  right  guaranteed  by  the  Rail- 
way Labor  Act  of  1926,  905-908;  guaranteed  by 
the  National  Labor  Relations  Act,  911-912;  up- 
held on  interstate  railroads,  944 

Collector  ».  Day,  438-439,  842,  973 


Colonial  government,  9  ff. 

Colonial  trade,  7-8 

Colonies,  British,  7  ff. 

Colorado:  labor  difficulties,  577-578;  gives  women 
the  privilege  of  voting,  693;  involvement  in  the 
Boulder  Dam  project,  869^872 

Colorado  Fuel  and  Iron  Co.,  labor  difficulties,  577- 
578 

Comity  of  nations,  application  in  interstate  rela- 
tions, 224 

Commentaries  on  the  Constitution  of  the  Vnitt  i 
Stales,  by  Joseph  Story,  269-270 

Commerce  (see  also  Anti-trust  acts,  Internal  im- 
provements)- inter-colonial  trade,  7-8;  source  «»f 
friction  among  the  states,  28  ff  ,  source  ci  iecler^l 
revenue,  65-66;  commercial  difiiculties  with 
Great  Britain,  78  ff  ;  controversies  with  Greit 
Britain,  131  ff.;  embargo  measure  enacted.  131; 
pre-Civil  War  interpretation  of  the  cc-mmer-e 
clause,  186-207;  power  to  lay  embargoes,  187; 
development  of  steamboats,  188;  exclusiveness  of 
federal  power  over  interstate  commerce,  189  ff.; 
John  Marshall's  definition,  191;  Brown  v  Mary- 
land, 193-196;  definition  of  the  imports,  194; 
original-package  doctrine,  194-195;  the  carrying 
of  passengers  as  commerce,  195-198,  202-203; 
New  York  v  Miln,  195-198;  entanglement  with 
issues  of  slavery,  198  ff  ;  Groves  t>.  Slaughter, 
198-199;  License  Cases,  199-202;  Passenger 
Cases,  202-204,  Cooley  ».  Board  of  Wardens, 
204-207;  little  federal  control  until  after  the 
Civil  War,  206-207;  the  commerce  clause;  as  an 
instrument  of  laissez  faire  and  nationalism,  207; 
development  of  transportation  networks,  259, 
state  regulation  of  interstate  commerce  by  rail- 
road, 407-408,  federal  act  requiring  humane 
treatment  of  livestock  moving  in  interstate  com- 
merce, 410,  early  plans  for  regulating  railroads 
on  the  basis  of  the  commerce  power,  410  flf  ;  en- 
actment and  early  enforcement  of  the  Sherman 
Act,  420  ff  ,  basis  of  anti-trust  legislation,  423- 
424;  distinction  between  manufacture  acd  com- 
merce in  the  sugar-trust  case,  429-430,  trade  with 
Hawaii  prior  to  acquisition,  459-465,  power  of 
Congress  to  regulate  commerce  between  Alaska 
and  the  several  states,  458,  trade  with  Cuba  be- 
fore the  Spanish-American  War,  465-467,  tariffs 
on  imports  from  island  possessions,  477  flf  ;  the 
doctrine  of  "current  of  commerce"  in  the  Swift 
case,  509,  Meat  Inspection  Act,  510,  Pure  Food 
and  Drug  Act,  511;  the  power  of  a  state  to  re- 
serve its  resources  for  consumption  within  the 
state,  515;  relation  of  union  membership  of  rail- 
road employees  to  interstate  commerce  in  the 
Adair  case,  522-523;  interstate  commerce  in  lot- 
tery tickets  prohibited,  525;  operations  of  the 
Commerce  Court,  537-540;  federal  regulation  of 
interstate  commerce  on  railroads  as  a  bar  to  state 
regulation  of  mtrastate  commerce,  541,  relation 
of  national  forests  to  commerce,  546-547;  "white- 
slave"  legislation,  548-550;  the  Webb-Kenyon 
Act,  550-554;  the  constitutionality  of  "divest- 
ing legislation,"  551-554;  Wilson  t>.  New  and  the 
power  of  Congress  to  regulate  hours  and  wages  on 
railroads,  581-582;  attempted  regulation  of  child 
labor  under  the  commerce  clause,  584-588;  pro- 
hibition of  commerce  as  dependent  on  the  quality 
of  goods  shipped,  585-588;  power  of  Congress  to 
prohibit  interstate  commerce  determined  by  the 
quality  of  goods  shipped,  587-588,  American 
trade  with  warring  nations  before  entrance  into 
the  first  World  War,  603;  control  of  railroads  dur 
ing  the  first  World  War.  639  ff.;  control  of  tele 
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phone  and  telegraph  lines  during  the  first  World 
War,  644-645;  maritime  commerce  during  the 
first  World  War,  644-646;  trading  with  the  enemy 
during  the  first  World  War,  645-646;  the  power 
ot  states  to  exclude  liquor  from  other  states  under 
the  Twenty-First  Amendment,  720-721;  public- 
utility  rate  making,  820-821 ;  regulation  of  specu- 
lation in  grain  futures,  830-831;  control  of  rail- 
roads after  the  first  World  War,  831-833;  con- 
trol of  radio,  833;  recent  tanfT  litigation,  833- 
834;  regulation  by  treaty.  835-837;  state  taxa- 
tion and  interstate  commerce.  844-845,  the 
Boulder  Dam  project,  868-872,  navigability  of 
the  Colorado  River,  872,  regulation  of  the  sale  of 
securities  in  interstate  commerce,  887,  proposed 
regulation  of  the  hours  of  labor  in  interstate  com- 
merce, 889,  enactment  of  the  National  Industrial 
Recovery  Act,  891-894,  administration  of  NRA, 
895-899;  the  Railway  Labor  Act  of  1926,  905- 
906,  enactment  and  administration  of  the  Na- 
tional Labor  Relations  Act,  907-908,  of  the  Fair 
Labor  Standards  Act,  909-912,  administration  of 
the  Public  Utility  Holding  Company  Act,  915- 
916;  activities  of  the  Securities  and  Exchange 
Commission,  915-916,  control  of  commerce  and 
industry  under  the  New  Deal,  915-918;  adminis- 
tration of  the  Bituminous  Coal  Conservation  Act, 
916-917,  establishment  of  the  United  States 
Maritime  Commission,  917;  activities  of  the  Ten- 
nessee Valley  Authority,  917;  establishment  of 
the  Federal  Communications  Commission,  917, 
establishment  of  the  Civil  Aeronautics  Author- 
ity, 917,  concentration  of  economic  power,  918- 
919,  National  Industrial  Recovery  Act  held  un- 
constitutional, 931-933;  Bituminous  Coal  Con- 
servation Act  held  unconstitutional,  935-937, 
National  Labor  Relations  Act  held  constitutional, 
949-950;  power  of  Congress  to  protect  interstate 
commerce,  949-950;  federal  regulation  of  labor 
conditions  of  interstate  newspapers  upheld,  950- 
951;  commerce  power  as  a  basis  for  control  of 
agricultural  production  and  marketing,  962-965, 
commerce  power  contrasted  with  the  taxing 
power  as  a  basis  of  regulation,  963,  agricultural 
combinations  in  restraint  of  trade,  965;  labor 
cases  under  the  New  Deal,  965-968,  federal  regu- 
lation of  hours  and  wages  upheld  and  the  doctrine 
of  dual  federalism  abandoned,  966-967;  control  of 
industry  under  the  New  Deal,  968-972;  regula- 
tion of  the  electric  power  industry,  969-970; 
regulation  based  on  the  navigability  of  streams, 
970-971;  regulation  of  the  coal  industry,  970, 
interstate  trade  barriers,  973-976;  Justice  Black 
on  judicial  control  of  national  commerce,  975-976; 
neutrality  legislation,  997-998;  State  Depart- 
ment negotiation  of  executive  agreements  for 
post-war  use  of  air  fields,  1009 

Commerce  and  Labor,  Department  of,  establish- 
ment, 503-504 

Commerce  Court,  history,  537-540 

Commission  on  Country  Life,  515 

Commission  on  economy  and  efficiency,  proposal 
for  budget  reform,  737-739 

Commissioner  of  agriculture,  bill  to  establish  office, 
377-380 

Commissioner  of  patents,  distribution  of  seeds  to 
farmers,  376-377 

Commissioner  of  railroads,  position  established  in 
the  Interior  Department,  410 

Committee  on  Public  information:  investigated  by 
the  Senate,  633;  expenditures  during  the  first 
World  War,  633-634,  activities  during  the  first 
World  War,  651-653 


Committees  of  Correspondence,  15 

Commodities  clause,  see  Hepburn  Act 

Common  law  as  to  vested  rights  in  division  of  aa 
empire,  162;  Justice  Story  on  relation  to  natural 
law,  269;  nature  as  analyzed  by  Justice  Holmes, 
976-977 

Commonwealers,  434 

Communism,  the  adoption  of  a  graduated  income 
tax  likened  to  a  "Communistic  march,"  447 

Compromise  of  1850,  238-240 

Comptroller  General  President  Wilson  vetoes  an 
•xecutive  budget  bill  because  of  restrictions  on 
the  power  to  remove  the  comptroller  general, 
742-743;  not  subject  to  presidential  removal, 
744,  reorganization  of  office  recommended  to 
leave  control  in  the  hands  of  the  Executive,  761  ff. 

Confederate  States,  recognition  by  foreign  nations, 
295 

Congress:  constitutional  provisions  concerning,  34- 
37;  first  meeting,  47;  reception  of  presidential 
messages,  48-49,  establishment  of  executive  de- 
partments, 51  ft  ,  initial  financial  program,  64  flf.; 
1  ederalists  provide  for  entrenchment  in  the  ju- 
diciary, 100,  degree  of  responsibility  to  the  states, 
171,  history  prior  to  the  Civil  War,  259-262; 
power  to  decide  political  questions,  2o7-268;  in- 
fluence exerted  by  spcM.il  sessions,  275-276,  par- 
ticipation in  direction  of  the  Civil  War,  303-308; 
struggle  over  reconstiuction,  312  ff.;  impeach- 
ment of  President  Johnson,  317-319;  withdraws 
jurisdiction  in  a  case  pending  before  the  Supreme 
Court,  324-325,  power  to  compel  testimony  in 
connection  with  legislation,  396;  development  of 
the  use  of  committees,  483-484;  history  from  the 
Civil  War  to  1900,  483-486,  political-party  divi- 
sion, 484,  personnel  between  the  Civil  War  and 
1900,  486,  duty  with  respect  to  proposed  legisla- 
tion of  doubtful  constitutionality,  552-554,  586- 
587,  receipt  of  messages  from  the  President,  568; 
attitude  toward  labor  during  the  first  World 
War,  619-620,  adoption  of  the  Twentieth  Amend- 
ment, 722-728,  adjustment  of  the  date  of  taking 
office,  728;  delegation  of  power  to  reorganize  the 
federal  government,  752  ff  ;  congressional  rejec- 
tion of  executive  orders,  753  ff  ;  signature  of  bills 
after  the  date  of  adjournment,  784-786;  congres- 
sional investigations,  787-789;  acquiescence  in 
presidential  control  to  combat  the  depression, 
881  ff.,  legislation  for  war  purposes,  1006  ff.: 
assertion  of  power  by  refusal  to  appropriate  fundf 
for  unpopular  agencies,  1010-1011;  investiga- 
tions of  the  conduct  of  the  war,  1011;  current 
position  in  the  government,  1020-1022;  accept- 
ance of  presidential  leadership,  1021-1022 

Congress,  Continental,  first  meeting,  14,  prepara- 
tion for  war  and  independence,  15-17;  initial 
powers,  18;  proposes  Articles  of  Confederation, 
18-19;  powers  under  Articles  of  Confederation, 
22  ff  ;  action  on  the  Constitution,  41 

Congressional  investigations  (see  also  Congress), 
scope  of  authority,  787-789 

Con U ing,  Roscoe:  argument  as  to  meaning  of  the 
Fourteenth  Amendment,  404-405;  as  a  distin- 
guished member  of  Congress,  486 

Connecticut  General  Life  Insurance  Co.  v.  Johnson, 
405 

Connery,  William  P.,  introduces  a  fair  labor-stan- 
dards bill,  909 

Conscription:  debated  during  the  War  of  J812,  142; 
during  the  Civil  War,  292-295;  during  first 
World  War,  600-602;  British  experience  during 
the  first  World  War,  600-601;  judicial  approval, 
601-602,  American  Protective  League  investiga- 
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tkms  for  draft  exemption  boards,  606-607; 
"slacker"  raids  during  the  first  World  War,  609, 
the  "work  or  fight"  order  during  the  first  World 
War,  620,  exemption  claims  of  strikers  rejected 
during  the  first  World  War,  649;  peace-time  con- 
scription established,  1006 

Consent  decrees,  used  in  anti-trust  cases,  575-576 

Conservation  of  natural  resources  during  the 
Theodore  Roosevelt  administration,  511-516, 
the  Reclamation  Act  of  1902,  512;  withdrawal  of 
lands  and  water  sites  from  private  entry,  513-515, 
contrast  of  the  attitudes  of  Roosevelt  and  Taft, 
543-544,  the  Pinchot-Ballmger  controversy,  547- 
548;  martial  law  limitation  on  the  production  of 
oil,  822;  establishment  of  the  Civilian  Conserva- 
tion Corps,  886-887;  establishment  of  the  Ten- 
nessee Valley  Authority,  887-888;  establishment 
of  the  Resettlement  Administration,  903-904, 
establishment  of  the  Farm  .Security  Administra- 
tion, 904 

Consolidated  Edison  Co  t>  National  Labor  Rela- 
tions Board,  965-966 

Constitution,  British,  9  fl 

Constitution,  definition,  10,  22 

Constitution  of  the  United  States  (see  also  Amend- 
ments to  the  Constitution,  and  amendments  by 
name)  provisions,  34  ff.;  ratification,  41  fl  ,  be- 
comes operative,  45  ff  ;  source  of  argument  for 
contending  forces,  65,  implied  powers,  72-74,  168, 
175-177;  broad  interpretation  in  the  purchase  of 
Louisiana,  121  ff  ;  Jefferson  recommends  amend- 
ment to  authorise  expenditures  on  internal  im- 
provements, 133;  provisions  concerning  militia, 
141-142,  John  Marshall  on  the  nature  of  judioal 
power,  178-179;  attempts  to  secure  amendments 
as  to  slavery,  256-257;  Abraham  Lincoln  on  the 
nature  of  the  federal  union,  274;  Abraham  Lin- 
coln recommends  amendment  to  abolish  slavery, 
301;  provision  for  a  more  perfect,  perpetual, 
Union,  327,  constitutional  powers  resulting  from 
the  fact  that  the  United  States  is  a  national  gov- 
ernment, 363-364;  protection  against  self-m- 
crimination,  394-396;  John  Marshall  quoted  on 
the  supremacy  of  the  national  government,  470, 
Joseph  P.  Bradley  quoted  on  the  supremacy  of 
the  national  government,  470,  judicial  contro- 
versy as  to  whether  the  Constitution  follows  the 
flag,  475^82,  duty  of  the  President  with  respect 
to  legislation  of  doubtful  constitutionality,  552- 
554,  935-936;  the  continued  exercise  of  poweis 
first  invoked  under  wartime  necessity,  596,  op- 
position to  the  prohibition  amendment  on  the 
ground  that  it  was  legislative  and  not  constitu- 
tional in  character,  623;  suspension  of  the  Consti- 
tution in  wartime,  631;  powers  of  the  President 
while  absent  from  the  country,  665-669;  the 
Senate  and  the  treaty-making  power,  669  ff.; 
analogy  for  the  establishment  of  a  world  govern- 
ment, 663,  677-67 8 t  the  history  of  recent  amend- 
ments, 690  ff.;  importance  of  general  acceptance 
of  constitutional  provisions,  722,  said  to  suffer 
death  agonies  at  the  hands  of  the  New  Deal,  884; 
said  to  be  undermined  by  the  "brain  trust,"  893; 
laid  by  Justice  McReynolds  to  be  "gone"  as  a 
result  of  the  gold-clause  decisions,  928,  summary 
statement  of  position  today,  1017-1029;  condi- 
tions of  survival,  1029 

Constitutional  amendments,  see  Amendments  to  the 
Constitution 

Constitutional  Convention  of  1787:  history,  30  fl.; 
rejects  provision  for  promotion  of  agriculture, 
commerce,  and  manufactures,  379 

Constitutions,  state.  10,  17-18 


Contracts  impairment  of  obligation,  149  ff.;  con- 
stitutional provisions  concerning,  149,  Marshall's 
definition,  153;  exemptions  from  taxation,  154- 
156,  confiscation  of  church  property  in  Terrett 
».  Taylor,  156-157;  charters  as  contracts,  157  ff.; 
in  bankruptcy  cases,  163  £f  ;  nature  of  obligation, 
165  166,  John  Marshall's  contribution  to  inter- 
pretation, 167,  restnttion  of  rights  conferred  by 
charter,  Charles  River  Bridge  v  Warren  Bridge, 
210-216,  corporations  with  charters  in  two  or 
more  states,  227,  impairment  by  Legal  lender 
Acts,  360-361,  liberty  of  contract  in  the  KS90's, 
432,  liberty  of  contract  in  the  Lochner  case  and 
other  labor  cases,  520  ff  ,  justice  Holmes  on  mis- 
use of  the  term,  523;  contracts  involved  in  mini- 
mum-wage decisions,  804-806,  946-948;  Congress 
voids  gold-clause  provisions  of  contracts,  885- 
886,  928-929,  the  Minnesota  mortgage  mora- 
torium case,  923-924;  enforcement  again  4  the 
government  of  contracts  to  buy  at  exorbitant 
prices,  971-972 

Contributory-negligence  doctnne,  506 

Conventions,  national,  devices  for  picking  presi- 
dential candidates,  263 

Cooley,  Thomas  M  :  A  Treatise  on  Constitutional 
Limitations,  10,  22;  favors  establishment  of  a 
federal  railroad  commission,  412,  lirst  ihairman 
of  the  Interstate  Commerce  Commission,  416; 
on  the  duty  of  legislatures  with  respect  to  pro- 
posed legislation  of  doubtlul  constitutionality,  586 

Cooley  v  Board  of  Wardens  of  the  Port  of  Phila- 
delphia, 204-207 

Coolidge,  Calvin:  relations  between  government 
and  business,  1;  presidency,  5,  comment  on  busi- 
ness, 168,  advocates  participation  in  the  Perma- 
nent Court  of  International  Justice,  689,  proposes 
giving  federal  appointments  to  state  ollucrs  to 
enforce  the  Eighteenth  Amendment,  711,  posi- 
tion on  governmental  reorganization,  749-750; 
appoints  William  E  Humphrey  to  the  Federal 
Trade  Commission,  757,  appoints  Harlan  F  Stone 
to  the  Supreme  Court,  774,  attitude  toward  the 
federal  Trade  Commission,  828,  relations  be- 
tween government  and  business,  848,  opposition 
to  the  McNary-Haugen  bill,  851-854,  opposes 
government  operation  of  Muscle  Shoals,  864- 
866,  attitude  toward  the  Boulder  Dam  project, 
870  -872 

Coppage  v  Kansas,  521,  581 

Cortield  v.  Coryell.  340 

Corporations  (sec  aho  Anti-trust  acts,  Packers  and 
stockyards,  Railroads)  charters  as  contracts, 
157  ff  ,  early  charters  granted  by  spa  ial  acts,  160; 
definition  of  corporations,  158,  161,  pre-Civil 
War  control,  208-229,  early  status  of  corporation 
law,  208-209;  use  of  Dartmouth  College  case, 
209  ff.;  Charles  River  Bridge  v  Warren  Bridge 
and  the  restriction  of  charter  rights,  210-216; 
existence  dependent  upon  public  interest,  211- 
212;  extra-territorial  rights,  221-225,  decision  in 
Bank  of  Augusta  v  Earle,  223-225,  doctrine  of 
unconstitutional  conditions,  225;  right  of  access 
to  federal  courts,  225-227;  public  hostility  to- 
ward, 228-229,  develop  enterprise  which  might 
have  been  handled  by  the  federal  government, 
262;  as  persons  within  the  meaning  of  the  Four- 
teenth Amendment,  404-405,  counter-combina- 
tions advocated  as  a  mode  of  regulation,  425,  at 
tempt  at  regulation  through  investigations  bj 
the  Bureau  of  Corporations,  504-505,  increasing 
importance  in  business  enterprise,  529-530,  en 
actment  of  a  corporation  excise  tax  measure 
532-534;  the  Taft  program  with  respect  to  cor 
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Derations,  542-543;  establishment  of  the  Federal 
Trade  Commission,  573-574;  the  issue  of  federal 
incorporation,  573;  enactment  of  the  Clayton 
Act,  574-576;  coercion  through  the  use  of  con- 
sent decrees,  576;  advance  notice  of  attitude  of 
Department  of  Justice  as  to  combinations,  576; 
use  of  government  corporations  during  the  first 
World  War,  636-637;  right  to  do  business  in 
other  states,  822-824;  "doctrine  of  unconstitu- 
tional conditions,"  823-824;  mere  size  not  a  proof 
of  illegality,  824-825;  discredited  by  the  scandals 
of  the  Harding  period,  860,  building  up  of  holding 
company  networks,  861-862,  the  collapse  of 
holding  company  structures  during  the  depres- 
sion, 872;  the  changing  position  of  the  corpora- 
tion in  modern  society,  873-874;  federal  regula- 
tion of  the  sale  of  securities  in  interstate  com- 
merce, 887;  establishment  and  administration  of 
the  Securities  and  Exchange  Commission,  915- 
916;  enactment  and  enforcement  of  the  Public 
Utility  Holding  Company  Act  of  1935,  915-916, 
concentration  of  economic  power,  918-919,  Jus- 
tice Black  on  corporations  as  persons  within  the 
meaning  of  the  Fourteenth  Amendment,  957, 
control  of  industry  under  the  New  Deal,  968-972, 
registration  provisions  of  the  Public  Utility  Hold- 
ing Company  Act  of  1935  upheld,  969;  efforts  of 
corporations  to  enjoin  competitive  federal  enter- 
prise, 969-970;  enforcement  of  war  contracts  at 
exorbitant  prices,  971^-972 

Correspondence,  Committees  of,  15 

Council  of  National  Defense,  organization  and  ac- 
tivities during  the  first  World  War,  627-628 

Counselman  t>  Hitchcock,  417 

Court  of  Claims,  establishment  and  jurisdiction, 
499-500 

Court  of  Customs  and  Patent  Appeals,  establish- 
ment, 540 

Court  of  Customs  Appeals:  establishment,  538, 
reorganization,  540 

Courts,  federal,  fee  Judiciary,  federal 

Covode,  John,  member  of  the  joint  committee  on 
the  conduct  of  the  war,  305 

Cowan,  Edgar,  holds  Congress  has  no  power  to 
establish  a  Department  of  Agriculture,  378-379 

Cox  t>.  Wood,  602 

Coxey's  Army,  434,  440 

Coyle  P.  Smith,  39,  557 

Craig  v.  Missouri,  218-219 

Crawford,  William  H.,  favors  renewal  of  charter  of 
Bank  of  the  United  States,  170-171 

Credit  Mobiher,  391 

Creel,  George:  expenditures  of  the  Committee  on 
Public  Information,  633-634;  appointed  Chair- 
man of  the  Committee  on  Public  Information, 
651-653 

Criminal  legislation:  restricted  largely  to  state  en- 
actment, 603;  enactment  of  war  measures,  603  ff. 

Criminal  syndicalism,  state  legislation,  794-796 

Crowell  P.  Benson,  921-922,  937 

Cruel  and  unusual  punishments,  relation!  to  issue 
of  military  trials  for  civilians,  619 

Cuba:  relations  to  the  United  States  before  the 
Spanish- American  War,  465-467;  establishment 
of  independence,  473-475;  abrogation  of  the 
Platt  Amendment,  996 

Cullom  Report,  412-413 

Cullom,  Shelby  M.:  sponsors  measure  to  regulate 
railroads  in  interstate  commerce,  412-413;  inter- 
ested in  anti-trust  legislation,  423;  opposition  to 
income  tax  bill,  443;  as  a  distinguished  member 
of  Congress,  486 

Cumberland  road,  Monroe  vetoes  act  to  repair,  145 


Cummings,  Homer:  on  devices  to  dear  the  judicial 
path  for  the  New  Deal,  940;  plan  of  court  reform, 
942-943;  comment  on  the  changing  trend  of  Su- 
preme Court  decisions,  944 

Cummings  t>.  Missouri,  36,  320-322 

Cummins,  Albert  B  as  a  leader  of  the  Progressive 
party,  567;  on  Taft'i  attitude  toward  the  con 
stitutionality  of  child-labor  legislation,  586;  on 
the  duty  of  Congress  with  respect  to  proposed 
legislation  of  doubtful  constitutionality,  587; 
opposes  the  Overman  bill,  658 

Currency  (see  also  Banking,  Money,  National  banks, 
State  banks):  changes  during  the  Civil  War, 
350  ff  ;  enactment  of  Legal  Tender  Acts,  351-353; 
federal  tax  to  eliminate  state  note  issues,  353-354; 
controversy  over  the  constitutionality  of  legal 
tender  notes,  356-368;  constitutional  doctrine  in 
Hepburn  v  Gnswold.  358-361;  the  Legal  Tender 
Acts  held  constitutional,  363-364;  circulation  of 
legal  tender  notes,  365-367;  enactment  of  the 
Resumption  Act  of  1878,  366-367,  demonetiza- 
tion of  silver,  369,  struggles  between  hard  money 
and  cheap  money  groups,  369;  Federal  Reserve 
Act  amended  to  provide  for  additional  currency, 
881-882,  withdrawal  of  gold  and  gold  certificates 
from  circulation,  8K2;  repudiation  of  gold-clause 
contracts,  885-886,  abandonment  of  the  gold 
standard,  885,  provisions  as  to  legal  tender,  885- 
886;  the  gold-clause  cases,  926-929;  devaluation, 
927 

Curnn  t>.  Wallace,  766,  962 

Curtis,  Benjamin  R.:  opinion  in  the  pilot  case,  205- 
206,  on  exrlusiveness  of  federal  power  over  inter- 
state commerce,  205-206;  provokes  change  of 
position  of  the  Supreme  Court  in  the  Dred  Scott 
case,  246;  dissenting  opinion  in  the  Dred  Scott 
case,  251;  resigns  from  the  Supreme  Court,  319 

Curtis,  George  T.,  protest  over  federal  interference 
with  state  court  cases  involving  the  Legal  Tender 
/  <ts,  357 

Danbury  Hatters  case,  517 

Daniel,  Peter  V.:  conception  of  police  power,  202; 
contends  that  corporations  are  not  citizens  who 
can  sue  in  federal  courts,  226-227;  hostility  to 
development  of  corporate  enterprise,  228;  con- 
curring opinion  in  Prigg  v.  Pennsylvania,  238; 
opinion  in  the  Dred  Scott  case,  251;  death,  319 

Dartmouth  College  v.  Woodward,  157  ff. 

Daugherty,  Harry  M.:  recommends  appointing 
Taft  Chief  Justice,  770;  resignation  as  Attorney 
General,  787;  destroys  records  sought  by  Con- 
gress, 788-789 

Daugherty,  Mally  S.,  attempt  of  Cengress  to  com- 
pel testimony,  788-789 

Davis,  David,  opinion  in  the  Milligan  case,  287- 
289;  appointment  to  the  Supreme  Court,  319; 
dissent  in  Veazie  Bank  v.  Fenno,  354;  early  ex- 
pressions on  the  legal  tender  question,  358;  in- 
eligible to  serve  on  the  electoral  commission,  489; 
leaves  the  Supreme  Court  for  membership  in  the 
Senate,  489 

Davis,  Garrett,  on  proposed  government  control  of 
railroads  during  the  Civil  War,  306 

Davis,  Jefferson,  as  a  distinguished  member  of 
Congress,  260,  486 

Day,  Joseph  M.,  resistance  to  federal  tax  on  salary 
of  a  state  judge,  438 

Day,  William  A.,  on  use  of  consent  decrees  by  the 
Attorney  General,  576 

Day,  William  R.:  appointment  to  the  Supreme 
Court,  518;  work  as  a  justice,  520;  opinion  In 
Flint  ».  Stone  Tracy  Co.,  533-534;  dissent  in 


INDEX 


1047 


Wilson  ?.  New,  582;  opinion  in  Hammer  v. 
Dagenhart.  587;  resignation,  770,  780;  opinion 
in  United  States  t»  Doremus,  840 

Debs,  Eugene  V.:  involvement  in  the  Pullman 
strike,  435;  prosecuted  for  violation  of  the  Es- 
pionage Act,  611-612 

Debs  ».  United  States,  611-612 

Debt,  national:  constitutional  provision  concerning, 
40;  funding,  64  ff.,  basis  of  circulatory  medium 
and  of  capital  of  the  Bank  of  the  United  States, 
186-187,  repayment  altei  the  Civil  War,  365, 
increase  under  the  New  Deal,  879,  as  of  March, 
1933,  882,  governmental  repudiation  of  gold- 
clause  obligation  said  to  violate  the  Fourteenth 
Amendment,  886,  resumption  of  lending  to  de- 
faulting creditors,  1006 

Debt,  state,  funding,  64  ff. 

Debtor  classes,  opposition  to  Constitution,  42 

Debts,  British,  78  ff 

Declaration  of  Independence'  drafted  by  Thomas 
Jefferson,  16,  proposed  by  Richard  Henry  Lee, 
32,  principles  debated  in  connection  with  the 
government  of  territories,  471-472 

Defense,  Department  of,  establishment  recom- 
mended, 749 

Defense,  national,  see  First  World  War,  Second 
World  War,  War  powers 

De  Lacey  v  United  State-,,  618 

Delaware,  registration  of  labor  during  the  first 
World  War,  621 

Delegation  of  legislative  power  not  unconstitu 
tional  as  to  national  forest  regulations  of  the  De- 
partment of  Agriculture,  510.  riot  unconstitu- 
tional in  cases  of  "divesting  legislation,"  553-554, 
in  connection  with  governmental  reorganization, 
752  ff  ,  challenged  as  to  the  proposed  recovery 
act,  893,  in  the  National  Industrial  Recovery 
Act,  901 ,  Robert  11.  Jackson  says  the  concept  of 
unconstitutionally  is  judge-made,  910,  held  un- 
constitutional in  the  "hot-oil"  cases,  926,  held 
unconstitutional  in  the  Schethter  case,  931-933, 
held  unconstitutional  in  the  Bituminous  Coal 
Conservation  Act,  937,  powers  of  the  1'resident 
in  the  forugn  field,  998  ff 

De  Lima  v   Bidwcll,  477 

Deming  v.  United  States,  362-363 

Democracy:  unpopular  in  the  Constitutional  Con- 
vention, 32-33,  constitutional  provisions  to  te- 
strain  excesses,  36,  justification  ot  the  Constitu- 
tion in  terms  of,  42 

Democratic  paity  pre-Civil  War  history,  271,  divi- 
sion in  1800,  271,  included  most  white  people  in 
the  South  after  the  Ci\il  \\  ar  347,  exclusion  ol 
Negroes  from  pumary  elections  in  Texas,  318, 
attitude  towauls  currency  ISMICS  after  the  Civil 
War,  306,  mlluenccd  by  Populist  sentiments,  440, 
attitude  toward  imperialism,  459  ff  ;  475  ff  , 
struggle  in  the  Hayes-Tilden  controversy,  487- 
490,  advocacy  of  an  income  tax  amendment,  531 , 
position  on  woman  suffrage,  695  ff.,  advocates 
repeal  of  the  Eighteenth  Amendment,  714-715, 
position  on  economy  and  efficiency  in  1912,  738; 
favors  mild  budgetary  improvements  in  1916,  739; 
favors  governmental  reoiganization,  749;  re- 
serves to  President  Franklin  D.  Roosevelt  the 
right  to  reorganize  the  government,  752-754; 
loss  of  political  power  after  the  first  World  War, 
846-847;  accession  to  power  m  1932,  875;  plat- 
form of  1932  advocates  unemployment  and  old 
age  insurance  under  state  laws,  912;  loss  of  con- 
gressional seats  in  1942,  1010 

D^wey,  George,  victory  at  Manila,  467 

Dictatorship    a  governmental  reorganization  bill 


said  to  provide  for  dictatorship,  755;  Senatol 
Borah  says  President-elect  Franklin  D.  Roosevelt 
has  no  desire  for  dictatorial  power,  755;  President 
Franklin  D.  Roosevelt  disclaims  desire  for  die 
tatorship,  764-765;  Vice-President  Garner  advo- 
cates dictatorial  powers  to  help  farmers,  880-881; 
charges  made  against  President  Roosevelt,  in 
connection  with  the  proposed  National  Indus- 
trial Recovery  Act,  893,  President  Roosevelt 
accused  of  dictatorship  in  demand  for  the  enact- 
ment of  larin-pnce  legislation,  1010 

Dillon  v  Gloss,  704,  706-707 

Direct  election  of  senators,  adoption  of  Seventeenth 
Amendment,  558-561 

Direct  taxes:  disc  u^sion  in  Hylton  v.  United  States, 
77,  discussion  in  Veazie  Bank  i>  Fenno,  354;  dis- 
cussion in  Springer  v  United  States,  439;  inter- 
polation in  the  Pollock  imomc  tax  cases,  449- 
451 ,  adoption  of  the  Sixteenth  Amendment,  534-- 
536,  588-589 

District  courts:  establishment.  57-60;  plan  to  en- 
large jurisdiction,  496-497,  received  jurisdiction 
of  old  circuit  courts,  562 

District  of  Columbia  luck  of  representative  gov- 
ernment, 471-^472,  regulation  of  rents  during  the 
first  World  War,  816-817 

District  of  Columbia  v  Colts,  800 

Diversity  of  citizenship  (*>ee  also  Judiciary,  federal), 
basis  of  jurisdiction  lor  the  federal  courts,  58, 
in  relation  to  corporations,  225  ff  ,  involvement 
in  Dred  Scott  case,  244  ff.,  law  to  be  followed  by 
federal  courts,  269;  challenged  as  a  basis  of  federal 
jurisdiction,  808,  state  opposition,  823;  nature  of 
the  law  applied,  976-978 

Division  of  Statistical  Standaids,  shifted  to  the 
Executive  Orhce  of  the  President,  1005 

Dixori,  Joseph  M  ,  recommends  nomination  of 
John  J.  Parker  to  the  Supieme  Court,  776-777 

Dobbins  v  Erie  County,  438,  H42,  973 

"Dollar  diplomacy,"  481 

Domestic  allotment  plan,  incorporation  in  New  Deal 
farm  bill,  883 

Dooley,  Mr  ,  see  Dunne,  Finley  Peter 

Doolr>  v  Smith,  364 

Dooley  t)   United  States,  477 

Dorr  v  United  States,  480 

Douglas,  Stephen  A.:  sponsorship  of  Kansas- 
Nebraska  Act,  240,  as  a  distinguished  member  of 
Congicss,  260,  486 

Douglas,  William  O  appointment  to  the  Supreme 
Court,  959,  social  philosophy  and  alignment,  959, 
position  in  United  States  v  Roek  Royal  Coopera- 
tive and  II  P  Hood  and  Sons  v  United  States, 
964;  dissent  in  McCarroll  v  Dixie  Greyhound 
Lines,  975-976,  opinion  in  Olsen  f.  Nebraska, 
978,  opinion  in  Sunshine  Anthracite  Coal  Co.  v. 
Adkms,  970 

Downesi'  Bidwell,  477-^178 

Dred  Scott  v.  Sandfoul,  243-251 

Dual  fedciahsm,  doctrine  abandoned,  967 

Due  process  of  law  relat  ion  to  police  powers,  201 ; 
discussion  in  the  Dred  Scott  case,  249,  interpre- 
tation in  the  Slaughtei  house  Cases,  339,  341; 
violation  by  Legal  lender  Acts,  360;  urged 
against  constitutionality  of  the  Thuiman  Act, 
392-393,  held  in  the  Munn  case  not  to  protect 
the  people  against  legislative  abuses,  400,  uiged 
by  dissenters  in  the  Munn  case  as  protecting  use 
of  property,  400,  gives  railroads  protection  against 
abuses  under  cover  of  regulation,  401-402,  inclu- 
sion of  liberty  of  contract,  432,  498,  relation  to 
fundamental  rights,  480,  expansion  of  the  con- 
cept during  the  latter  part  ol  the  nineteenth  cen 
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tury,  498-499;  does  not  include  protection  against 
•elf-mcrimination,  510;  inclusion  of  liberty  of 
contract  in  the  Lochner  case,  520-522;  protects 
\iberty  to  make  "yellow  dog"  contracts  in  Adair 
and  Coppage  cases,  522-524,  difficulties  of  dis- 
covering value  as  a  rate  base,  541-542;  require- 
ment of  a  fair  return  on  a  fair  value  m  railroad 
rates,  541-542;  protection  of  "yellow-dog"  con- 
tracts, 581;  civil  liberties  and  due  process,  793  ff.; 
right  to  counsel,  800,  relation  to  labor  legislation, 
804  £F.;  characterized  by  Justice  Holmes  as  an 
"innocuous  generality,"  806,  as  a  limitation  on 
regulatory  power,  813  ff.;  public-utility  rate  mak- 
ing, 820-821;  limitation  on  state  use  of  martial 
law,  822;  held  infringed  by  the  labor  provisions 
wf  the  Bituminous  Coal  Conservation  Act,  937; 
current  use  to  restrain  exercise  of  regulatory 
power,  1019-1020 

Dunne,  Finley  Peter,  on  the  Supreme  Court,  477 

Duplex  Printing  Co.  v.  Deermg,  808 

Dupont  Engineering  Co.,  involvement  in  labor  dis- 
putes during  the  first  World  War,  650 

Duvall,  Gabriel  dissent  in  Ogclen  v.  Saunders,  165; 
position  in  New  York  v.  Miln,  196 

Edmunds,  George  F.,  argument  in  the  Pollock 
income  tax  cases,  446 

Education:  James  Buchanan  vetoes  an  agricultural 
colleges  bill,  373-375;  federal  donations  of  lands 
to  states  for  education,  374-375;  enactment  of 
an  agricultural  colleges  bill,  381-382;  federal  con- 
trol over  grants-in-aul,  385  ff.;  increased  federal 
expenditures,  386;  state  prohibition  of  foreign- 
language  teaching  in  Nebraska,  796,  the  require- 
ment that  school  children  salute  the  United 
States  flag,  980-982 

Education  and  Relief,  Department  of,  establish- 
ment advocated,  749 

Edwards  f.  California,  979 

Edwards  t».  United  States,  786 

Eighteenth  Amendment  (see  also  Prohibition): 
adoption,  623;  concurrent  power  of  enforcement, 
703-704,  708-711;  text,  704:  validity  challenged, 
704-707;  report  of  the  Wickersham  Commission 
on  enforcement,  712-714;  movement  for  repeal, 
714-715;  repealed,  719;  provides  experience  in 
including  legislative  material  in  the  Constitution, 
722 

Eighth  Amendment,  relevance  to  the  issue  of  mili- 
tary trials  for  civilians,  619 

Eisner  v.  Macomber,  589 

Elections,  see  Suffrage 

Electoral  college:  constitutional  provisions  con- 
cerning, 37;  methods  of  choosing  electors,  46; 
confusion  in  the  election  of  1800, 114  ff.;  abolition 
proposed,  732 

Electoral  commission,  488-490 

Electric  Bond  and  Share  Co.  v.  Securities  and  Ex- 
change Commission,  969 

Electric  power:  pre-New  Deal  plans  for  control, 
859  ff.;  the  Muscle  Shoals  controversy,  862-868; 
investigation  of  the  power  industry  by  the  Fed- 
end  Trade  Commission,  860-862;  publicity 
methods  of  the  electric-power  industry,  861-862; 
the  Insull  empire,  861;  the  Boulder  Dam  prob- 
lem, 868-S72 ;  recent  decisions  as  to  government 
control,  969-971;  control  on  navigable  streams, 
970-971 

Eleventh  Amendment,  87-88;  interpretation  as  to 
suits  against  states,  526-527 

Ellsworth,  Oliver,  resigns  as  Chief  Justice,  98 

Embargo:  measure  enacted  on  recommendation  of 
Jefferson,  134;  constitutionality,  138,  187;  repeal. 


139;  neutrality  act  provisions,  997-998,  abandon- 
ment in  repeal  of  neutrality  legislation,  1003 

Emergency  Fleet  Corporation:  establishment  dur- 
ing the  first  World  War,  636;  operations  during 
the  first  World  War,  646 

Emergency  powers:  President  Lincoln  on  Civil  Wai 
measures,  281-282;  as  justification  for  wage  and 
hour  regulations,  579-582;  emergency  as  justi- 
fication of  governmental  reorganization,  754-755, 
doctrine  as  a  justification  of  power  during  the 
first  World  War,  816-817;  used  by  the  New  Deal, 
879;  denunciation  of  the  doctrine  by  James  M 
Beck,  883-884;  emergency  measures  under  the 
New  Deal,  894-895 

Employers'  Liability  Cases,  506 

Km  ploy  men  t  agencies,  power  of  states  to  regulate 
rates,  978 

Enemy  aliens,  control  during  the  first  World  War, 
603  ff. 

Enforcement  Acts,  enactment,  335  ff.;  judicial  in- 
terpretation, 342  ft. 

Equal  protection  of  the  laws  (see  also  Fourteenth 
Amendment),  interpretation  in  the  Slaughter- 
house Cases,  339->340;  rights  of  aliens,  801-802; 
right  to  secure  injunctions  against  illegal  labor 
activities,  809-810;  as  to  taxation,  840-841 

Equal-rights  amendment,  702-703 

Erdman  Act,  522 

Erie  Railroad  Co  v.  Tompkins,  269,  976-977 

Espionage  Act:  enactment  and  enforcement,  603  ff  , 
enforcement  during  the  first  World  War,  609  ff., 
elimination  of  provisions  concerning  strikes,  619; 
strengthened,  1006 

Eternal  justice,  maxims  of,  see  Natural  justice 

Euclid  v.  Ambler,  815 

Evans  v.  Gore,  589-590,  972 

Ex  Parte  Albert  Levitt,  957 

Ex  parte  Bollman,  128-130 

Ex  parte  Clarke,  790 

Ex  parte  Coy,  790 

Ex  parte  Daugherty,  788 

Ex  parte  Garland,  320-322 

Ex  parte  Grossman,  786 

Ex  parte  Hudgins,  621 

Ex  parte  McCardle,  324r^26 

Ex  parte  Merryman,  278-281 

Ex  parte  Milligan,  287-289,  617,  1012 

Ex  parte  Quinn,  289,  1013 

Ex  parte  Siebold,  345,  790 

Ex  parte  Swartwout,  128-130 

Ex  parte  Vallandigham,  286-287 

Ex  parte  Ventura,  1012 

Ex  parte  Yarb rough,  346,  790 

Ex  parte  Young,  526-527 

Ex  post  facto  laws  constitutional  provisions,  36, 
43;  definition,  70;  in  the  test-oath  cases,  321-322, 
prohibited  in  all  United  States  territories,  480 

Executive,  see  President  of  the  United  States 

Executive  agreements:  use  by  Theodore  Roosevelt, 
517-518;  adoption  of  reciprocal  trade  agreements, 
995-996;  enactment  of  the  Lend-Lease  Act,  1006, 
as  devices  for  the  control  of  foreign  relations, 
1009;  State  Department  negotiation  of  agree- 
ments as  to  post-war  use  of  air  fields,  1009 

Executive  Departments:  establishment  under  Con- 
stitution, 51  ff.;  evolution  of  the  cabinet,  61-63; 
growth  down  until  the  Civil  War,  264-266 

Executive  Office  of  the  President,  organization, 
1005-1006 

Fair  Labor  Standards  Act:  enactment,  909-911 

held  constitutional,  911, 966-967 
Fairchild  v  Hughes,  700 
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Fairfax,  Lord,  title  to  land  involved  in  Supreme 
Court  litigation,  108  ff. 

Fairfax's  Devisee  t».  Hunter's  Lessee,  109 

Fall,  Albert  B.t  declines  to  meet  with  the  President 
to  discuss  the  League  of  Nations,  672 

Farm  Credit  Administration,  as  successor  to  the 
Federal  Farm  Board,  856 

Farm  Security  Administration,  establishment,  904 

Farmers'  Alliance,  favors  taxation  of  income,  440 

Farmers'  and  Mechanics'  National  Bank  f.  Dear- 
ing,  355 

Farmers'  Loan  and  Trust  Co  v.  Minnesota,  842 

Fanners'  Union,  opposition  to  lame-duck  members 
of  Congress,  725 

Farrand,  Max,  The  Records  of  the  Federal  Conven- 
tion, 30-31 

Federal  budget  (see  also  Debt,  national,  Public 
administration):  during  the  Theodore  Roosevelt 
administration,  735-736;  the  handling  of  appro- 
priation bills  in  Congress  in  1909,  736;  the  Taft 
proposal  for  budget  reform,  737-739;  Carter 
Glass  on  constitutionality,  740;  President  Wilson 
vetoes  an  executive  budget  bill  because  of  re- 
strictions on  the  removal  of  the  comptroller  gen- 
eral, 742-743;  enactment  and  administration  of 
the  Budget  and  Accounting  Act,  743-747 

Federal  Communications  Act,  provisions  as  to  wire 
tapping,  708 

(federal  Communications  Commission:  takes  over 
work  of  Federal  Radio  Commission,  833;  estab- 
lishment, 917 

Federal  Corrupt  Practices  Act,  790-791 

Federal  courts,  see  Judiciary,  federal 

Federal  Deposit  Insurance  Cor^ration,  establish- 
ment, 882 

Federal  Farm  Board:  origin,  851  ff.;  establishment 
and  operation,  854-856;  abolition,  856 

Federal  judiciary,  see  Judiciary,  federal 

Federal  Power  Commission:  controversy  over  ap- 
pointment of  members,  783-784;  expansion  of 
authority,  872;  control  of  electric  power  develop- 
ment on  navigable  streams,  970-971 

Federal  Radio  Commission,  establishment  and  abo- 
lition, 833;  relation  to  the  radio  industry,  872 

Federal  Radio  Commission  v  Nelson  Brothers  Bond 
and  Mortgage  Co  ,  833 

Federal  Register,  establishment,  926 

Federal  Reserve  Act:  enactment,  569-572;  amend- 
ment to  provide  new  currency,  881-882 

Federal  Reserve  Board:  powers  and  duties,  572; 
inability  to  control  speculation,  848;  replaced  by 
Board  of  Governors  of  the  Federal  Reserve 
System,  917 

Federal  Reserve  System:  establishment,  571-572; 
operation  during  the  first  World  War,  572,  646- 
647 

Federal  Trade  Commission'  establishment,  573-574; 
activities  during  first  World  War,  574,  power  to 
issue  ceasc-and-desist  orders,  574,  powers  in  rela- 
tion to  the  Clayton  Act,  575;  report  on  coal 
production  during  the  first  World  War,  637, 
recommendation  as  to  government  operation  of 
railroads  during  the  first  World  War,  639;  presi- 
dential removal  of  William  E.  Humphrey,  757- 
761;  nature  of  activities,  827-828;  investigation 
of  the  meat-packing  industry,  828-829;  character 
of  personnel  chosen  by  Republican  presidents, 
848;  investigation  of  the  electric-power  industry, 
860-862,  given  power  to  regulate  the  sale  of  se- 
curities, 887;  increase  in  powers,  917;  mode  of 
action  against  untair  methods  of  competition, 
932;  the  President  held  not  to  have  power  to 
remove  a  member,  Oil 


Federal  Trade  Commission  Act:  enactment,  573- 
574;  application  to  unfair  trade  practices  unde» 
the  National  Industrial  Recovery  Act,  892 

Federal  Water  Power  Act,  administration,  970-971 

Federalist  party:  defeated  in  elections  of  1800,  100; 
early  threats  of  secession,  120;  former  members 
join  Whigs  in  support  of  Bank  of  the  United 
States,  182-183;  dissolution,  271;  despair  over 
the  election  of  Thomas  Jefferson,  1029 

Federalist,  The,  41-^3,  52 

Federalists:  win  most  offices  under  the  Constitu- 
tion, 46;  attitude  on  judiciary,  57-60;  sympathy 
with  England,  78  ff  ,  sponsor  Alien  and  Sedition 
Acts,  88  ff  ;  opposition  to  commercial  restrictions, 
134  ff.;  opposition  to  War  of  1812,  140  ff.;  control 
the  Bank  of  the  United  States,  169,  oppose  es- 
tablishment of  second  Bank  of  the  United  States, 
173 

Fellow-servant  doctrine,  506 

Fellowship  Press,  prosecution  of  officers  for  ledi- 
tion,  1015-1016 

Fessenden,  William  P.;  on  duties  of  Congress  in  con- 
nection with  the  Civil  War,  304,  on  establishment 
of  a  Bureau  of  Agriculture,  379-380;  as  a  dis- 
tinguished member  of  Congress,  486 

Field,  Stephen  J.:  appointment  to  the  Supreme 
Court,  320;  opinion  in  the  test-oath  cases,  321- 
322;  dissent  in  Ex  parte  McCardle,  326;  dissent  in 
Slaughterhouse  Cases,  340-341 ;  dissent  in  Legal 
Tender  Cases,  363-364;  dissent  in  Juillard  p. 
Greenman,  368;  dissent  in  Sinking  Fund  Cases, 
392-393;  relations  with  Pacific  railroad  builders, 
395;  opinion  in  In  re  Pacific  Railway  Commission, 
395-396;  dissent  in  Munn  v.  Illinois,  400-401; 
employs  doctrine  of  public  use  as  indicating  basis 
of  regulatory  power,  402;  dissent  against  regula- 
tion of  grain  elevators,  406;  concurring  opinion 
in  the  Pollock  income  tax  cases,  449-450;  opin- 
ion in  Chae  Chan  Ping  v  United  States,  469-470; 
membership  on  the  electoral  commission,  489; 
prediction  of  disaster  from  monetary  heresy,  1029 

Fifteenth  Amendment:  adoption,  334-336;  does 
not  confer  the  right  of  suffrage,  344 

Filibuster:  attempt  to  prevent  the  arming  of  mer- 
chant ships,  599;  attempt  to  compel  the  calling 
of  a  special  session  of  Congress,  674 

Fillmore,  Millard:  candidate  for  re-election  to  presi- 
dency, 241;  eminence  as  President,  487;  proposes 
a  constitutional  amendment  to  eliminate  the 
lame-duck  session,  724 

First  Amendment  (see  also  Civil  liberties,  Freedom 
of  religion,  Freedom  of  speech,  Freedom  of  the 
press)  adoption,  59,  involvement  in  cases  during 
the  first  World  War,  609  ff  ;  federal  regulation  of 
labor  affecting  interstate  newspapers  upheld, 
950-951 

First  World  War:  effect  upon  constitutional  govern- 
ment, 1;  activities  of  the  Federal  Trade  Commis- 
sion, 574;  suspension  of  anti-trust  cases,  577; 
history,  596  ff.;  problems  involved  in  building  an 
army,  597;  enactment  of  National  Defense  Act 
of  1916,  598;  enactment  of  Shipping  Act  of  1916, 
598;  controversy  over  the  armament  of  merchant 
ships,  598-600;  declaration  of  war,  600;  conscrip- 
tion, 600-602;  American  foreign  trade  before 
entrance  into  the  war,  603;  control  of  espionage 
and  sedition,  603-606;  censorship,  604-606;  sale 
of  bonds  to  finance  operations,  605,  608;  the 
search  for  disloyalty,  606-608;  unreasonable 
searches  and  seizures,  608-609;  "slacker"  raids, 
609;  the  government  criticized  for  sending  United 
States  troops  to  Russia,  612;  state  espionage 
legislation,  614;  threat  of  military  trials  for  civil* 
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fans,  615-619;  legislation  affecting  the  rights  of 
labor,  619-621 ;  the  "work-or-fight"  order,  620; 
adoption  of  prohibition,  621-624;  organization 
and  control,  625  ff.;  lessons  to  be  learned  from 
British  experience,  625-626;  industrial  mobiliza- 
tion, 626  ff.;  dominance  of  presidential  leader- 
ship, 629  ff.;  operations  of  the  Food  Administra- 
tion, 635-636,  use  of  government  corporations, 
636-637;  operations  of  the  Fuel  Administration, 
637-638,  control  of  railroads,  639-644,  control  of 
telephone  and  telegraph  lines,  644-645,  maritime 
commerce  and  enemy  trade,  645-646;  control  of 
finance,  646-647;  emergency  housing,  647-648, 
administrative  problems  affecting  labor,  048-651; 
activities  of  the  Committee  on  Public  Informa- 
tion, 651-653;  coordination  of  administration, 
653  ff.;  activities  of  the  \\.ir  Industries  Board, 
658-660;  background  for  expansion  of  govern- 
mental powers,  660-662,  the  controversy  over 
the  Treaty  of  Versailles  and  the  League  of  Na- 
tions, 671  ff  ;  restoration  of  peace,  682  ff  ;  ter- 
minating operation  of  war  statutes,  684-687; 
official  termination  of  the  war,  687-688,  President 
Wilson's  comment  on  the  relation  of  woman 
luff  rage  to  the  war,  699;  return  to  normalcy, 
846  ff.;  influence  on  the  New  Deal.  878,  American 
disillusionment,  996;  the  munitions  industry, 
996-997 

Fiske,  John,  The  Critical  Period  oj  American  History, 
1783-1780,  quoted,  20 

Fiske  v.  Kansas,  796 

Flag,  American,  see  United  States  flag 

Flag-salute  cases,  980-981 

Fletcher  t>.  Peck,  152  ff 

Fletcher  ».  Rhode  Island,  199-202 

Flint  v  Stone  Tracy  Co  ,  533-534 

Florida,  plan  to  purchase,  121,  purchase  and  gov- 
ernment, 126;  involvement  in  the  Hayes-Tilden 
controversy,  487-490,  chain-store  tax  legislation, 
841;  policy  as  to  inheritance  taxation,  841-842; 
cement-inspection  act,  975 

Fong  Yue  Ting  v.  United  States,  470 

Food  Administration-  controversy  over  establish- 
ment during  the  first  World  War,  629  ff.;  opera- 
tion during  the  first  \\orld  War,  635-637;  estab- 
lishes precedent  for  subsequent  control  of  agri- 
culture, 661 

Force  Act:  enacted  to  block  nullification  by  South 
Carolina,  236,  ignored  by  James  Buchanan, 
256-257 

Ford,  Henry,  offer  to  buy  government  property  at 
Muscle  Shoals,  863 

Foreign  Affairs,  Department  of,  set  State,  Depart- 
ment of 

Forest  reserves,  see  National  forests 

Forest  Service,  establishment  and  activities,  513- 
514 

Foster,  Lafayette  S.,  on  investigating  Civil  War 
military  disasters,  304 

Four  freedoms,  as  stated  by  President  Franklin  D. 
Roosevelt,  1002-1003 

Fourteenth  Amendment  (see  also  Due  process  of 
law,  Equal  protection  of  the  laws,  Privileges  and 
immunities  clause)-  adoption,  329-334;  meaning 
intended  by  sponsors,  330-^334,  interpretation  in 
the  Slaughterhouse  Cases,  337-342;  not  a  source 
of  voting  rights  for  women,  342;  argument  of 
Roscoe  Conklmg  as  to  meaning,  404-405;  guar- 
antee of  liberty  of  contract  in  the  Lochner  case 
and  other  labor  cases,  520  ff  ;  protection  of  civil 
liberties,  794  ff  ;  criticism  of  use  to  prevent  state 
experimentation,  810 

Fourth  Amendment  adoption,  59;  controversy  over 


enforcement  during  the  first  World  War,  608- 
609;  unreasonable  searches  and  seizures  undei 
the  Eighteenth  Amendment,  707-708;  develop- 
ment  of  the  concept  of  unreasonable  searches  and 
seizures,  798-800 

Fourth  branch  of  government  (see  also  Public  ad- 
ministration and  the  several  independent  regu- 
latory commissions  under  their  respective  names, 
Separation  of  Powers),  not  organized  before  the 
Civil  War,  271-272 

France,  Joseph  I.-  joins  in  filibuster  to  compel  the 
calling  of  a  special  session  of  Congress,  674;  criti- 
cizes President  Wilson  for  preventing  termination 
of  the  first  World  Wrar,  686-687;  denounces  il- 
legal activities  of  the  federal  government,  687 

Frankfurter,  Felix  counsel  in  Bunting  r.  Oregon 
and  Stettler  t».  O'Hara,  583;  criticizes  the  anti- 
radical  activities  of  the  Department  of  Justice, 
686;  brief  in  Adkins  v  Children's  Hospital,  805, 
support  of  the  Norris-La  Guardia  Act,  811;  con 
nection  with  New  Deal  appointments,  958;  early 
efforts  on  behalf  of  civil  liberties,  958;  appoint- 
ment to  the  Supreme  Court,  958-959,  personnel 
activities  while  on  the  Supreme  Court,  961;  opin- 
ion in  United  States  v.  Hutcheson,  967-968; 
dissent  in  United  States  t>.  Bethlehem  Steel  Cor- 
poration, 972;  opinion  in  O'M  alley  t>.  Wood- 
rough,  972-973;  dissent  in  McCarroll  r.  Dixie 
Greyhound  Lines,  975-976;  opinion  in  Miners- 
ville  School  District  t>.  Gobitis,  980;  dissent  in 
Bridges  v.  California,  982j  opinion  in  United 
States  v.  Morgan,  987;  on  judicial  usurpation  of 
power,  991 

Franklin,  Benjamin:  use  of  electricity,  8,  proposes 
Albany  Plan,  14,  on  defect  in  the  British  Consti- 
tution, 15;  drafts  Articles  of  Confederation,  18, 
member  of  the  Constitutional  Convention,  30, 
attitude  toward  the  presidency,  37;  on  selection 
of  judiciary,  38 

Freedmen's  bureau  bill,  315 

Freedom  of  contract,  see  Contracts 

Freedom  of  religion  (see  also  Civil  liberties):  dissent 
among  the  colonists,  8,  constitutional  provision 
concerning,  43;  confiscation  of  church  property, 
156-157;  in  test-oath  cases,  320-322,  the  right  to 
canvass  and  distribute  literature,  979;  compulsion 
to  salute  the  flag,  980-982 

Freedom  of  the  press  (see  also  Civil  liberties):  dur- 
ing the  Civil  War,  291-292,  censorship  provisions 
during  the  first  World  War,  604-606;  suppression 
of  The  Masses  during  the  first  \\orld  War,  610, 
exclusion  of  the  Milwaukee  Leader  from  the  mails 
during  the  first  World  War,  613-614,  Minnesota's 
suppression  of  offending  newspapers,  797-798, 
regulation  of  labor  conditions  in  connection  with 
the  press,  950-951 ;  the  right  to  discuss  the  proba- 
ble influence  of  forthcoming  judicial  decisions,  982 

Freedom  of  speech  (see  also  Civil  liberties) :  censor- 
ship provisions  during  the  first  World  War,  604- 
606;  disloyal  utterances  during  the  first  World 
War,  608,  610;  origin  of  the  "dear-and-present- 
danger"  doctrine,  611-613;  origin  of  the  bad- 
tendency  test,  612;  prohibition  of  the  use  of 
"fighting"  words,  980 

Fre'mont,  John  Charles,  candidate  for  the  presi- 
dency, 241 

Freund,  Ernst,  criticizes  the  anti -radical  activities 
of  the  Department  of  Justice,  686 

Frick  t>   Pennsylvania,  842 

Prick  t.  Wehh,  802 

Frohwerk  ».  United  States,  611 

Frost  9.  Corporation  Commission,  818 

Fuel  Administration:  curtails  use  of  fuel  by  brewer- 
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<es  during  the  &wt  World  War,  623;  operations 
during  the  first  World  War,  637-638;  as  predeces- 
sor of  the  National  Bituminous  Coal  Commission, 
661 

Fugitive  Slave  Act  of  1793,  59,  231;  attempts  at 
enforcement,  236  ff. 

Full  faith  and  credit,  constitutional  provision  con- 
cerning, 38 

Fuller,  Melville  W.:  opinion  in  the  sugar-trust  case, 
429-430;  opinions  in  the  Pollock  income  tax  cases, 
449-451 ;  position  in  the  Insular  Cases,  478,  death, 
564-565 

Fulton,  Robert,  invents  the  steamboat,  188 

Fundamental  Ciders  of  Connecticut,  9 

Fundamental  principles  of  government,  see  Natural 
justice 

Fundamental  rights,  in  relation  to  government  of 
territories,  48O481 

G  alia  tin,  Albert  avoids  prosec  ution  under  Sedition 
Act,  95;  defends  Mathew  Lyon,  violator  of  Sedi- 
tion Act,  96,  supports  the  purchase  of  Louisiana, 
123;  as  Secretary  of  the  Treasury  urges  renewal 
of  charter  of  Bank  of  the  United  States,  169 

Garfield,  Harry  A.,  administrator  of  the  Fuel  Ad- 
ministration, 637 

Garfield,  James  A.:  congressional  leadership,  484; 
eminence  as  President,  487 

Garland,  A.  II.,  involvement  in  the  test-oath  cases, 
321-322 

Garner,  John  N.:  supports  the  lame-duck  amend- 
ment, 727;  on  presidential  reorganization  of  gov- 
ernment, 755;  advocates  dictatorial  power  for 
President  Roosevelt,  880 

General  Munitions  Board,  merged  in  the  War  In- 
dustries Roard,  053-654 

General  welfare  constitutional  basis  for  legislation, 
143-145,  934,  936,  953 

Gentleman's  agreement,  with  Japan,  517-518 

George,  Henry,  cited  on  income  taxation,  443 

George,  James  Z ,  on  meaning  of  proposed  Inter- 
state Commerce  Act,  415 

Georgia-  denounces  decision  in  Chisholm  v  Georgia, 
87;  land  speculation,  150  ff.;  challenges  Recon- 
struction Acts,  323-324 ,  gives  rate-making  powers 
to  a  railroad  commission,  402;  action  to  prevent 
damage  to  vegetation  by  chemical  fumes,  515 

Georgia  v.  Stan  ton,  324 

Georgia  t  Tennessee  Copper  Co  ,515 

Georgia  Railroad  and  Banking  Co.  v.  Smith,  402 

Gerry,  Elbri Jge,  member  of  the  Constitutional  Con- 
vention, 30 

Gilbert  v  Minnesota,  614 

Gilchrist  ».  Collector  of  Charleston,  137 

Giles,  William  B.,  seeks  new  definition  of  treason, 
130-131 

Giles,  William  F.,  opinion  in  United  States  «.  The 
Francis  Hatch,  299 

Gillespie  t.  Oklahoma,  973 

Gitlow,  Benjamin,  prosecution  for  criminal  an- 
archy, 794 

Gitlow  v.  New  York,  794-795 

Given  «.  Wright,  156 

Glass,  Carter-  urges  adoption  of  a  federal  budget 
system,  740',  opposes  appointment  of  Charles  E. 
Hughes  as  Chief  Justice,  775;  on  the  constitu- 
tionality of  action  on  gold-clause  contracts,  886 

Glavis,  Louis  R.,  the  Pinchot-Ballinger  controversy, 
547-548 

Gold-clause  cases,  926  -929 

Goldman  t».  United  States,  602 

Gooch,  Daniel,  member  of  the  joint  committee  on 
the  conduct  of  the  war,  305 


"Good  neighbor"  policy:  promotion  of  Latin 
American  good  will  toward  United  States,  482; 
abrogation  of  the  Platt  Amendment  with  Cuba, 
996,  granting  of  Philippine  independence,  °96; 
reciprocal  trade  agreements,  996,  withdrawal  oj 
American  troops  from  Nicaragua  and  Haiti,  996 

Gordon  Kiyoshi  Hirabayashi  t>.  United  States,  lOli 

Gordon  o.  United  States,  500 

Gore,  Thomas  P.,  oppose*  plan  for  the  Food  Ad 
ministration,  631,  634 

Gorieb  P.  Fox,  815 

Gould,  Jay:  testimony  in  railroad  investigation, 
393-394,  eminence,  486 

Gouled  v  United  States,  799 

Governmental  reorganization  (see  also  Public  ad- 
ministration) President  Taft  and  the  executi\e 
budget,  561-502,  coordination  of  agemies  during 
the  first  WorM  War,  653-660,  President  Taft  and 
the  executive  budget,  737-739,  adoption  and  ad- 
ministration of  the  Budget  and  Accounting  Act. 
743-747;  legi-lative  attempts  at  executive  re- 
organization, 747-750;  enactment  and  adminis- 
tration of  the  Overman  Act,  747-748;  presiden- 
tial reorganization,  750  flf  ;  congressional  rejec- 
tion of  executive  orders,  753  flf.,  controversy  ovei 
reorganization  of  the  independent  regulatory 
commissions.  761  ff  ;  Franklin  D  Roosevelt's 
program,  761-768;  congressional  rejection  oi 
executive  orders,  765-766;  adjustment  to  war- 
time needs,  1005  ff 

Gram  elevator  case,  see  Munn  ».  Illinois 

Grain  elevators,  regulation,  398  ff  ,  405  -406 

Grain  futures,  regulation  of  speculation,  830-831, 
850 

Grain  Futures  Act,  831,  850 

Grandfather  clauses,  used  to  restrict  Negro  voting 
rights  in  the  South,  347 

Grange,  see  National  Grange 

Granger  cases,  398  ff 

Grant,  Ulysses  S.  becomes  Secretary  ot  War  ad 
interim,  317,  accused  of  packing  the  Supreme 
Court  to  have  the  Legal  lender  Acts  held  con- 
stitutional, 361-362,  congressional  leadership, 
484;  eminence  as  President,  487;  plan  for  making 
appointments,  493 

Grants-m-aid'  Franklin  Pierce  vetoes  bill  to  aid 
indigent  insane  persons,  372,  constitutionality, 
372  ff.,  387,  388;  federal  control  over  expendi- 
tures, 385  ff  ;  development  as  a  control  device, 
837-839,  the  Social  Security  program,  913-915, 
951-953 

Graves  v  New  York  ex  rel  O'Keefe,  844,  973 

Gray,  Horace  opinion  in  Juillard  v  Greenman,  367- 
368,  opinion  in  Fong  Yue  Ting  v  United  States, 
470,  position  in  the  Insular  Cases,  479 

Gray  v  Powell,  991 

Great  Britain,  proclamation  of  neutrality  during 
Civil  War,  295 

Great  Northern  Railway  Co  ,  involvement  in  the 
Northern  Securities  case,  508 

Great  Northern  Railway  Co.  v  Sunburst  Oil  and 
Refining  Co ,  821 

Greenback  party:  advocate  of  inflation,  369;  favort 
taxation  of  income,  440 

Greenbacks  (see  also  Legal  tender  notes),  356-368 

Gregory,  Thomas  W  opposition  to  military  trials 
for  civilians  during  the  first  World  War,  618;  on 
the  application  of  the  Lever  Food  Control  Act 
to  labor,  620,  684-685 

Grier,  Robert  C.:  opinion  in  the  Dred  Scott  case, 
251;  opinion  in  the  Prize  Cases,  297-299;  atti- 
tude toward  Civil  War  treason  cases,  300;  dissent 
in  Ex  parte  McCardle,  326,  dissent  in  Texas  1 
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White,  328;  position  in  Legal  Tender  Cases,  359; 

resigns  as  a  member  of  the  Supreme  Court,  359 
Groves  r.  Slaughter,  198-199 
Grovey  n.  Townsend.  348 
Guam,  acquisition,  468 
Guano  Island,  acquisition,  453 
Guinn  and  Beal  r.  United  States,  347 
Guthrie,  William  D.,  counsel  in  cases  involving  the 

validity  of  &e  Volstead  Act,  705 

IT.  P.  Hood  and  Sons  ».  United  States,  903,  963 

Hague  ».  Committee  for  Industrial  Organization, 
979 

Haiti,  intervention  by  United  States,  481;  with- 
drawal of  American  troops,  996 

Hale,  John  P ,  opposition  to  establishment  of  De- 
partment of  Agriculture,  377 

Hale,  Matthew,  phrases  doctrine  of  business  affected 
with  a  public  interest,  399 

Hale  v.  Bimco  Trading  Co.,  975 

Hale  v.  Henkel,  418 

Hall,  Uriel  S.,  reports  income  tax  bill,  441-442 

Hamilton,  Alexander-  joint  author  of  The  Federal- 
ist, 41;  seeks  election  of  I  ederalists,  46;  on  re- 
moval power  of  the  President,  52;  first  Secretary 
of  the  Treasury,  55,  works  out  financial  program, 
65  ff.;  First  Report  on  the  Public  Credit,  67-09, 
counsel  in  Hylton  v.  United  States,  76,  supports 
Jay  Treaty,  79;  on  private  suits  against  states, 
87;  opposes  drastic  provisions  of  the  sedition  bill, 
91;  killed  by  Aaron  Burr,  127;  on  validity  of 
legislative  acts  voiding  contracts,  151;  on  the 
scope  of  the  taxing  and  spending  power,  837; 
position  on  spending  for  the  public  welfare,  953 

Hamilton  v.  Kentucky  Distilleries  and  Warehouse 
Co.,  624 

Hammer  ».  Dmgenhart,  587-588,  729,  830,  909, 911, 
966-967 

Hampton  v.  United  States,  834 

Harbord,  Major  General  James  G.,  recommends 
accepting  Armenian  mandate,  681 

Uaiding,  Warren  (j.-  opposition  to  government  m 
business,  1;  asks  Congress  to  provide  for  official 
termination  of  the  first  World  \\ar,  687-688; 
advocates  participation  in  the  Permanent  Court 
of  International  Justice,  689,  discusses  enforce- 
ment of  the  Eighteenth  Amendment,  710-711, 
attitude  toward  governmental  reorganization, 
748-749;  appointments  to  the  Supreme  Court, 
77O-771;  corrupt  administration,  787-788;  atti- 
tude toward  the  Federal  Trade  Commission,  828, 
relations  between  government  ana  business,  848 

Hard  wick,  Thomas  W  ,  position  on  woman  suffrage, 
698 

Harlan,  John  M.:  dissent  in  the  sugar-trust  case, 
429;  dissent  in  the  Pollock  income  tax  case,  450- 
451;  position  in  the  Insular  Cases,  478,  opinion 
in  the  Northern  Securities  case,  508,  dissent  in 
Twining  v.  New  Jersey,  510;  dissent  in  Lothner  v 
New  York,  521 ,  opinion  in  Adair  v  United  States, 
52,3*  appraisal  by  Justice  Holmes,  564;  death,  564 

Harmon,  Judson,  advocates  strengthening  and 
seeks  enforcement  of  Sherman  Act,  430 

Harper,  Robert  Goodloe  opposes  further  natural- 
ization of  foreigners,  89;  argument  m  Fletcher  t>. 
Peck,  150-151 

Harrison,  Benjamin:  presidency,  5;  chosen  to  presi- 
dency, 423;  approves  the  Sherman  Act,  425;  sub- 
mits a  treaty  for  the  annexation  of  Hawaii,  460, 
congressional  leadership,  484;  eminence  as  Presi- 
dent, 487 

Harrison  Narcotic  Drug  Act,  840 

Hortford  Convention  of  1814,  142-143 


Hastings,  Daniel  0.,  on  ratifying  institutional 
amendments  by  conventions,  716 

Hatch  Act,  enactment,  384 

Hawaii:  the  Cleveland  administration  acquires  a 
naval  base  at  Pearl  Harbor,  459;  acquisition  and 
government,  459-465;  annexed  by  a  joint  resolu- 
tion of  the  two  houses  of  Congress  rather  than  by 
treaty,  461-465;  organic  act  provided,  479-480; 
an  incorporated  territory  of  the  United  States, 
480 

Hawaii  v.  Mankichi,  479-480 

Hawke  r.  Smith,  705 

Hawiey,  Joseph  R..  opposes  agricultural  experiment 
station  bill,  384 

Hay,  John,  negotiation  of  arbitration  treaties,  670 

Hayes,  Rutherford  B.:  congressional  leadership, 
484;  eminence  as  President,  487;  involvement  in 
the  Hayes-Tilden  controversy,  487-490 

Haywood,  William  D.,  arrest  for  impeding  the  con- 
duct of  the  first  World  War,  608-609 

llaywood  t>.  United  States,  608 

Hebert  v.  Louisiana,  709 

Helvering  v.  Davis,  839,  914,  953 

Helvenng  v.  Gerhardt,  973 

Helvering  v.  Mountain  Producers  Corporation,  973 

llenneford  t>.  Silas  Mason  Co.,  974 

Henry,  Patrick,  refused  to  be  delegate  to  Consti- 
tutional Convention,  32;  opposition  to  adoption 
of  the  Constitution,  42,  120;  counsel  in  Ware  t. 
Hylton,  84 

Hepburn  Act,  505-506 

Hepburn  ».  Griswold,  358-361 

Herndon  v.  Lowry,  612 

Hill,  David  C.,  opposition  to  income  tax  bill,  443- 
444 

Hill,  James  J.:  eminence,  486;  involvement  in  the 
Northern  Securities  case,  508 

Hill  v.  Wallace,  830-831 

Hines,  Walker  D.,  appointed  director  general  of 
railroads,  669 

Hines  v.  Davidowitz,  978 

Hitchcock,  Gilbert  M  :  advocacy  of  a  ministry  of 
munitions,  654;  criticizes  inefficiency  in  the  War 
Department,  656;  opposes  the  Overman  bill,  657; 
on  reservations  to  make  the  Treaty  of  Versailles 
acceptable,  675 

Hitchman  Coal  and  Coke  Co  v.  Mitchell,  649,  778 

Hitler,  Adolf,  James  M.  Beck's  comments  on  his 
political  strategy,  884 

Hoar,  George  F..  declaims  against  the  proposed 
Interstate  Commerce  Act,  415,  on  power  to 
govern  territories,  471H72 

Hoke  v.  United  States,  550 

Holden  v.  Hardy,  520-521 

Holmes,  Oliver  Wendell,  Jr.:  criticism  of  John 
Marshall's  proposition  that  the  power  to  tax  in- 
volves the  power  to  destroy,  177;  dissent  in  the 
Northern  Securities  case,  508,  opinion  in  the 
Swift  case,  509;  appointment  to  the  Suprerm 
Court,  518-519;  dissent  in  the  Northern  Securi- 
ties case,  519;  work  as  a  justice,  520;  dissent  in 
Lochner  v  New  York,  521 ;  dissent  in  Adair  r 
United  States,  523;  distrust  of  the  Interstate 
Commerce  Commission,  540,  comment  on  Justicf 
Harlan,  564;  opposition  to  the  Lochner,  Adau 
and  Coppage  decisions,  581;  position  in  Wilson  v. 
New,  582,  dissent  in  Hammer  v  Dagenhart,  587- 
588;  dissent  in  Evans  v.  Gore,  590;  close  relation- 
ship with  Justice  Brandeis,  594,  opinion  in 
Frohwerk  v.  United  States,  611,  opinion  in 
Schenck  v.  United  States,  611 ;  opinion  in  Debs  v. 
United  States,  611-612,  enunciation  and  de- 
fense of  the  "dear-and-present-danger"  doctrine, 
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611-613;  dissent  in  Abrams  9.  United  States,  612- 
613;  dissent  in  Schaefer  v.  United  States,  613: 
dissent  in  United  States  ex  rel.  Milwaukee  Social 
Democratic  Publishing  Co.  i.  Burleson,  613-614: 
attitude  toward  World  War  offenders,  614;  con- 
currence In  Gilbert  v.  Minnesota,  614;  dissent  in 
Olmstead  v.  United  States,  708;  retirement  from 
the  Supreme  Court,  779-780;  dissent  in  Gitlow  ». 
New  York,  795;  dissent  in  Meyer  ».  Nebraska, 
796;  dissent  in  Olmstead  v.  United  States,  799; 
dissent  in  United  States  t>.  Schwimmer,  803;  dis- 
»ent  in  Adkins  v.  Children's  Hospital,  806;  dis- 
sent in  Truax  t>.  Corrigan,  809-810;  opinion  in 
Pennsylvania  Coal  Co  v.  Mahon,  814;  dissent 
in  Weaver  v.  Palmer  Brothers,  814;  dissent  in 
Liggett  Co.  v.  Baldridge,  815;  opinion  in  Buck  v. 
Bell,  815;  opinion  in  Block  v.  Hirsh,  816;  opinion 
in  Missouri  r.  Holland,  835-836;  on  the  power  to 
tax  as  involving  the  power  to  destroy,  843;  dis- 
sent in  Panhandle  Oil  Co.  v.  Mississippi  ex  rel. 
Knox,  843;  dissent  in  Hammer  v.  Dagenhart, 
909;  dissent  in  Adkms  v.  Children's  Hospital,  946; 
on  the  nature  of  the  common  law,  976-977 
Holyoke  Water  Power  Co.  v.  American  Writing 
Paper  Co.,  929 

Home  Building  and  Loan  Association  v.  Blaisdell, 
923 

Home  Owners  Loan  Corporation  Act,  enactment, 
888 

Homestead  Act  (see  also  Public  lands):  James 
Buchanan  vetoes  a  homestead  bill,  374-375;  en- 
actment, 380 

Hoover,  Herbert:  opposition  to  government  in  busi- 
ness, 1 ;  chosen  to  head  the  food-control  program 
of  the  first  World  War,  629  ff  ;  as  Food  Admin- 
istrator, 660;  advocates  participation  m  the  Per- 
manent Court  of  International  Justice,  689; 
opposes  repeal  of  the  Eighteenth  Amendment, 
711-712;  appoints  the  Wickersham  Commission 
to  investigate  enforcement  of  the  Eighteenth 
Amendment,  712;  comment  on  the  Wickersham 
report,  714;  advocates  modification  of  the  Eight- 
eenth Amendment,  715;  attempt  at  reorganizing 
the  federal  government,  750-754;  appointment 
of  William  E.  Humphrey  to  the  Federal  Trade 
Commission,  757;  denounces  proposal  to  abolish 
the  Civil  Service  Commission,  763;  appoints 
Charles  E.  Hughes  as  Chief  Justice,  775;  nomi- 
nation of  John  J.  Parker  to  the  Supreme  Court, 
776-778;  appoints  Benjamin  N.  Cardozo  to  the 
Supreme  Court,  780;  controversy  over  appoint- 
ment of  George  Otis  Smith  to  the  Federal  Power 
Commission,  783-784,  signature  of  bills  after 
adjournment  of  Congress,  786;  signs  the  Norris- 
La  Guardia  Anti-Injunction  Act,  811-812;  atti- 
tude toward  the  Federal  Trade  Commission,  828; 
relations  between  government  and  business,  848, 
calls  special  session  of  Congress  to  enact  farm 
legislation,  854;  opposes  government  operation  of 
Muscle  Shoals,  866-868;  early  connection  with  the 
Boulder  Dam  project,  869,  attitude  toward  the 
depression,  876 

Hope  Insurance  Co,  v.  Boardman,  226 

Hopkinson,  Joseph,  in  the  Dartmouth  College  case, 
160 

Hours  of  Service  Act,  507 

House  of  Representatives  (see  also  Congress):  initi- 
ation of  revenue  bills,  54,  relation  to  treaty-mak- 
ing power,  80  ff.;  elects  Thomas  Jefferson  to  the 
presidency,  115;  elects  John  Quincy  Adams  to  the 
presidency,  118;  development  of  procedure, 
484 

Housing:  luring  the  first  World  War,  647-648,  6611 


regulation  of  rents  during  the  first  World  War 
816-817 

Houston,  David  F.,  drafts  veto  of  a  Budget  aad 
Accounting  Act,  742 

Houston  v.  Moore,  190 

Houston  E.  and  W.  Texas  Railway  Co.  9.  United 
States,  541 

I  toward,  Jacob  M.,  on  meaning  of  the  Fourteenth 
Amendment,  332 

Howe,  Frederick  C.,  cited  on  income  taxation,  443 

Hudson  County  Water  Co  t>.  McCarter,  515 

Hughes,  Charles  E.'  on  war  and  constitutional  gov- 
ernment, 1;  comment  on  the  Supreme  Court's 
division  in  the  Pollock  income  tax  case,  451-452; 
opposition  to  the  proposed  income  tax  amend- 
ment, 535-536;  first  appointment  to  the  Supreme 
Court,  564-565;  considered  for  the  position  of 
Chief  Justice,  565-566;  quoted  as  to  the  exten- 
sion of  federal  taxing  power  by  the  Sixteenth 
Amendment,  590,  leaves  Supreme  Court  to  become 
a  presidential  candidate,  594-595;  defends  power 
of  conscription,  601;  appeals  for  election  of  a 
Republican  Congress  in  1918,  664;  supports  the 
woman  suffrage  amendment,  694;  opposition  to 
curbing  the  power  of  the  Supreme  Court,  773; 
appointment  as  Chief  Justice,  774-776;  alignment 
on  the  Supreme  Court,  780;  opinion  in  Stromberg 
v.  California,  797;  opinion  in  Near  w.  Minnesota 
ex  rel.  Olson,  798;  dissent  in  United  States  t». 
Macintosh,  803;  dissent  in  United  States  v.  Bland, 
803;  opinion  in  Appalachian  Coals  Co.  t>.  United 
States,  826-827;  opinion  in  Federal  Radio  Com- 
mission v.  Nelson  Brothers  Bond  and  Mortgage 
Co.,  833;  opinion  in  University  of  Illinois  v. 
United  States,  834;  social  philosophy,  920;  opin- 
ion in  Crowell  v.  Benson,  921-922;  distrust  of 
administrative  agencies,  921-922;  opinion  in 
Home  Building  and  Loan  Association  v.  Blaisdell, 
923-924;  opinions  in  the  gold-clause  cases,  928- 
929;  opinion  in  A.L.A.  Schechter  Corporation  v. 
United  States,  931-932;  opinion  in  St.  Joseph 
Stockyards  Co.  v.  United  States,  937;  opinion  in 
Ash  wander  v,  Tennessee  Valley  Authority,  938; 
criticism  of  plan  for  court  reform,  945;  opinion  in 
West  Coast  Hotel  Co.  t».  Parrish,  946-947;  opin- 
ion in  National  Labor  Relations  Board  i>.  Jones  Si 
Laughlin  Steel  Corporation,  949-950,  retirement, 
959,  position  in  United  States  ».  Rock  Royal 
Cooperative  and  H  P.  Hood  and  Sons  p.  United 
States,  964,  dissent  in  Apex  Hosiery  Co.  v. 
Leader,  967;  dissent  in  United  States  v  Hutche- 
son,  968;  dissent  in  McGoldnck  v.  Berwind- 
White  Coal  Mining  Co.,  974;  dissent  in  Nelson  v. 
Sears,  Roebuck  and  Co.,  974;  dissent  in  limes  v. 
Davidowitz,  978;  opinion  in  Morgan  t>.  United 
States,  984r-985;  discussion  of  the  spirit  of  ad- 
ministrative authority,  986 

Humphrey,  William  E  .  controversy  over  removal 

from  the  Federal  Trade  Commission,  757-761; 

influence  on  the  Federal  Trade  Commission,  861 

Humphrey's  Executor  ».  United  States,  760-761, 

933 

Hunt,  Ward,  holds  woman  suffrage  is  not  guaran- 
teed by  the  Fourteenth  Amendment,  693 
Huntington,  Collis  P.:  builder  of  Pacific  railroads, 

393  ff  ;  eminence,  486 
Hylton  t>.  United  States,  76-77,  439,  446 

[.W.W.:  prosecution  during  the  first  World  War, 
608-609;  cause  of  labor  trouble  during  the  first 
World  War,  619 

daho,  gives  women  the  privilege  of  voting,  693 
Illinois:  hostility  to  Bank  of  the  United  States,  173; 
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regulates  rates  charged  for  the  storage  of  grain, 
398 

Immigration:  Alien  and  Sedition  Acts,  88  ff  ;  state 
restrictions,  195-198,  202-204;  gentlemen's  agree- 
ment with  Japan,  517-518;  deportation  of  aliens 
because  of  immoral  conduct,  549;  deportation  of 
radicals  after  the  first  World  War,  685-687;  cur- 
tailment of  Oriental  immigration,  801 

Immunity  baths,  see  Self-mcimmation 

Impeachment  of  judicial  oHucis,  101 ;  of  President 
Johnson,  317-319;  of  a  member  of  the  Commerce 
Court,  540 

Imperialism-  as  practiced  by  the  United  States,  453- 
482;  position  of  the  Democratic  and  Republican 
parties,  459  ff.;  discussion  of  an  Ameruan  co- 
lonial system  in  connection  with  the  Spanish- 
American  colonies,  468  ff  ,  achievement  of  Cuban 
independence,  473-474;  "dollar  diplomat y"  in 
relation  to  I  at  in  America,  481 ;  the  "good  neigh- 
bor" policy,  4X2 

Implied  powers  (see  aho  Judicial  review),  Hamil- 
ton on,  73-74;  in  McCulloch  v.  Maryland,  175- 
177 

Imports,  definition,  187 

Impressment  of  American  seamen,  131-132 

Income  tax  (see  also  Taxation)  history,  436-452; 
early  collection  on  federal  judicial  salaries,  437; 
early  collet  tion  on  state  judicial  salaries,  43$, 
upheld  in  Springer  r  United  States,  439;  the  Act 
of  1894,  440  ff  ,  Supreme  Court  decisions  in  the 
Pollock  disc,  445  IT  ,  agitation  for  enactment  of 
new  legislation,  531-534,  adoption  of  the  Six- 
teenth Amendment,  534-5  46,  588-589,  an  income 
tax  statute  enacted  and  upheld,  589,  taxation  of 
stock  dividends,  589,  tax.it ion  of  the  salaries  of 
federal  judges  held  nruonstitution.il,  589-590, 
tax  on  a  federal  judicial  salary  upheld,  590 

Incorporation,  in  relation  to  territories,  479-481 

Indentured  servants,  8 

Independence,  Declaration  of,  we  Declaration  of 
Independence 

Independent  regulatory  commissions  (see  also  by 
name  particular  independent  regulatory  commis- 
sions), not  organised  before  the  Civil  V\ar,  272, 
prestige,  573-574,  762,  remoxal  of  William  E 
Humphrey  trom  the  heder.il  Tiade  Commission, 
757-761,  proposal  to  reorganise,  762,  compara- 
tive positions  of  the  Federal  Trade  Commission 
and  the  Interstate  Commerce  Commission,  827- 
828 

Indiana  personnel  of  the  convention  to  pass  upon 
the  Twenty-First  Amendment,  718;  chain-store 
tax  legislation,  841 

Indianapolis  Brewing  Co.  r.  Liquor  Control  Com- 
mission, 721 

Indians  state  grants  of  exemption  from  taxation, 
154-156;  citizenship  as  affected  by  the  Fourteenth 
Amendment,  333 

Industrial  mobilization:  during  the  first  World  War, 
626  ff.;  during  the  second  \\orld  War,  1004  ff. 

Industries,  Department  of,  establishment  proposed, 
383,  502-503 

Inflation,  see  Banking,  Currency,  Money.  Paper 
money 

tngalls,  John  J.-  opposes  agricultural  expenment- 
station  bill,  384-385;  on  the  "manifest  destiny" 
of  the  United  States,  458 

Inheritance  taxation,  upheld  b>  Supreme  Court,  452 

Injunction?  (see  also  Labor)  granted  against  labor 
in  early  anti-trust  cases,  433-434,  injunction  of  a 
boycott  in  (tempers  v  Bucks  Stove  and  Range 
Co.,  565;  use  against  labor  between  the  first 
World  War  and  the  New  Deal.  806-812:  use  by 


workers  to  protect  their  own  rights,  £10;  extreme 
use  in  federal  courts,  810-811;  the  Norn's  Li 
Guardia  Act,  811-812:  fear  of  injunctions  early 
in  the  New  Deal  period,  922;  state  law  restricting 
injunctions  against  labor  upheld,  951 

Inland  Waterways  Commission,  515 

In  re  Debs,  435 

In  re  Greene,  428 

In  re  Neagle,  500 

In  re  Opinion  of  the  Justices,  716 

In  re  Opinions  of  the  Justices,  717 

In  re  Pacific  Railway  Commission,  395-396 

Insular  Cases,  477  ff.,  519 

Interior,  Department  of  the.  establishment,  206- 
207;  plans  for  increasing  agricultural  settlement, 
857 

Interior,  Secretary  of  the,  responsibility  in  connec- 
tion with  federal  grants  for  education,  387 

Internal  improvements,  early  history  of  contro 
versy,  143  ff  ;  powers  of  the  federal  government 
to  make,  261-262 

International  Organization,  United  Mine  Workers 
of  America  et  al  v  Red  Jacket  Consolidated  Coal 
and  Coke  Co  ,  777 

Interstate  Commerce  Act:  preparation  for  enact- 
ment, 41 1  ff  ;  strm^le  over  enactment,  411-416, 
did  not  prevent  tin  application  of  the  Sherman 
Act  to  railroads,  430,  rivalry  between  the  Depart- 
ment of  Justice  and  the  Interstate  Commerce 
Commission  in  the  handling  of  litigation,  536-537, 
basis  of  injunctions  against  labor,  808 

Intel  state  Commerce  Commission  early  power  over 
railroad  rates,  414,  419,  establishment  and  origi- 
nal powers,  416  ff  ;  difficulties  in  the  way  of  in- 
vestigations, 417-418,  discussion  in  connection 
with  enactment  of  anti-trust  legislation,  424 
strengthened  by  the  Hepburn  Act,  505-506,  en 
actment  of  the  Mauu-hlkins  Act,  536;  represen 
tation  by  counsel.  536-537,  power  to  interfere 
with  state-established  intrastate  railroad  rates 
541;  authorized  to  establish  valuation  of  all  rail 
road  common  carriers,  542,  iccomrnendation  as 
to  government  operation  of  railroads  during  the 
first  World  War,  641 ,  relation  to  the  railroads  dur- 
ing government  operation,  643;  prestige,  762,  763, 
828,  attitude  toward  the  "prudent  investment" 
scheme  of  valuation,  821;  recommends  repeal  of 
the  ''recapture  clause,"  832-833 

Interstate  Commerce  Commission  t>.  Baird,  418 

Interstate  Commerce  Commission  P.  Illinois  Cen- 
tral Railroad  Co  ,  541 

Interstate  compacts:  constitutional  restriction,  36; 
the  Boulder  Dam  project,  868-872 

Interstate  rendition:  constitutional  provision,  39; 
Kentucky  v.  Dennison.  254-255 

Involuntary  servitude-  ratification  of  the  Thir- 
teenth Amendment,  314,  prohibited  in  the  gov- 
ernment of  territories,  472;  does  not  prohibit 
military  conscription,  602;  involvement  in  com- 
pulsory labor  statutes  during  the  first  World  War, 
621 

Iredell,  James,  dissent  in  Chisholm  v.  Georgia,  87 

Ives  v.  Southern  Buffalo  Railway  Co.,  563 

Jackson,  Andrew:  presidency,  5;  reliance  on 
"Kitchen  Cabinet/'  63;  elected  President,  147; 
distrust  of  banks,  180;  veto  of  bill  to  rec barter 
Bank  of  the  United  States,  181;  removes  federal 
deposits  from  Bank  of  the  United  States,  183-184; 
appointments  to  the  Supreme  Court,  211;  re- 
sistance to  nullification  by  South  Carolina,  235- 
236;  use  of  veto  power,  262;  uses  people  as  lever- 
age for  control  over  Congress,  262-263;  presi 
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dentfal  policies,  263;  eminence  as  President,  487; 
ai  a  national  leader  in  the  presidency,  502;  elec- 
tion of  Van  Buren  as  his  successor,  528 

Jackson,  Ho  well  E.  avoids  interpretation  of  the 
Sherman  Act,  428;  participation  in  the  Pollock 
income  tax  cases,  4-48-450 

Jackson  party,  as  a  link  between  Jefferson  Republi- 
cans and  the  Democratic  party,  271 

Jackson,  Robert  H.:  calls  Hammer  t>.  Dagenhart  a 
perversion  of  the  Constitution,  909-910,  says  the 
concept  of  unconstitutional  delegation  of  legis- 
lative power  is  judge-made,  910,  appointment  to 
the  Supreme  Court,  959-960;  background  and 
alignment,  959-960;  success  as  solicitor  general 
in  winning  New  l)eal  decisions,  9oO,  opinion  in 
Wickard  t>.  Filburn,  9(,4  965;  files  petition  for 
rehearing  m  the  A  (organ  case,  986 

James  Stewart  and  (  ompany  v  Sandrakula,  342 

Jamison  v  Texas,  979 

Japanese  settlement  of  Japanese  in  Hawaii  causes 
uneasiness,  459,  curtailment  of  immigration  in 
1924,  801 ,  rights  of  American  citizens  of  Japa- 
nese origin,  1012-1013 

Jay,  John  joint  author  of  The  Federalist,  41;  Chief 
Justice  and  adviser  to  the  President,  61-62, 
negotiates  treaty  with  England,  79,  resigns  chief 
justiceship  to  become  governor  of  New  York,  98 

Jay  Treaty,  79  ft 

Jefferson.  Thomas  presidency,  5;  drafts  Declara- 
tion of  Independence,  16;  mode  of  communica- 
tion with  C  ongress,  49,  119,  568,  on  the  assump- 
tion of  state  debts,  70-71,  on  location  of  the 
national  capital,  71;  as  Secretary  of  State,  op- 
poses establishment  of  the  Bank  of  the  United 
States,  72-73,  hopes  for  prosperity  from  armed 
neutrality,  78,  Vice-President,  93;  drafts  the 
Kentucky  Resolutions,  93,  on  judiu'al  appoint- 
ments involved  in  Maii>ury  v  Madison,  102, 
critical  ot  Marshall's  dtci  .ions,  1 12,  elected  Presi- 
dent, 114-115,  inaugural  addicss,  119,  authouzes 
piiKhabC  of  Louisiana,  121  ff  ,  on  pos-ol/ilihts  of 
secession,  127,  on  the  Bmr  conspuacy,  127  ff  , 
refuses  to  bring  about  raUluation  of  Monroe 
treaty  with  dreat  Britain,  132,  advocates  reten- 
tion of  import  duties  and  expenditures  on  public 
works,  131-132,  on  the  repeal  of  the  Embargo 
Act,  139,  opposition  to  a  third  term  in  the  prtsi- 
dency,  146,  recommends  terminating  importation 
of  slaves,  232,  eminence  as  President,  487;  as  a 
national  leader  in  the  presidency,  502 

Jehovah's  Witnesses,  involvement  in  civil  liberties 
cast..,  979-981 

Johnson,  Andrew,  member  of  the  joint  committee 
on  the  conduct  of  the  war,  305;  welcomed  to 
presidency  by  the  joint  committee  on  the  conduct 
of  the  war,  312-313,  plans  for  reconstruction, 
313  ff  ;  vetoes  freedmen's  bureau  bill,  315;  vetoes 
the  civil  rights  bill,  316,  vetoes  bill  providing  for 
military  reconstruction,  317,  vetoes  tenure-of- 
office  bill,  317,  impeachment,  317-319,  vetoes 
bill  to  withdraw  jurisdiction  of  the  Supreme 
Court  in  a  reconstruction  case,  325;  eminence  as 
President,  487;  nominates  Henry  Stanbery  for 
the  Supreme  Court,  495 ,  prevented  from  making 
appointments  to  the  Supreme  Court,  495 

Johnson,  Hiram  W.,  sponsors  the  Boulder  Dan* 
project,  870-872 

Johnson,  Reverdy,  counsel  in  Brown  ».  Marylaiwt, 
194 

Johnson,  William •  in  Ex  parU  Bollman  and  Ex  parU 
Swartwout,  128;  interprets  the  embargo  act, 
136-138;  natural  justice  involved  in  Fletcher  v 
Peck,  154;  in  bankruptcy  cases,  166;  concurring 


opinion  in  Giboons  o.  Of  den,  192;  position  in 
New  York  v.  Miln,  196 

Joint  committee  on  reconstruction,  appointed,  314 

Joint  committee  on  the  conduct  of  the  war-  estab 
lishment,    304-305;    personnel,    305;    activities, 
305-308;  attitude   toward   reconstruction,  312 
313;   controversy   over  re-estabhshment  during 
fir^t  World  War,  632-635 

Joint  Conservation  Congress  of  1908,  515 

Jones  t>.  Opelika,  979,  981 

Jones  9.  Perkins,  602 

Jones  t».  Securities  and  Exchange  Commission,  937 

Jones  v.  Van  Zandt,  242 

Joseph  S.  1'inch  &  Co  v  McKittrick,  721 

Judges,  nature  of  duties  discussed  in  connection 
with  the  recall  of  judges,  555-557 

Judicial  review:  in  H>lton  v  United  States,  77, 
in  Marbury  ».  Madison,  105-107;  Supreme  Court 
review  of  state  court  decisions,  107  ff ,  228-229, 
562-563,  in  McCulloch  v  Maryland,  174-176;  in 
the  Ured  Scott  case,  243  ff,,  tederal  statutes  held 
unconstitutional  betore  the  Civil  War,  266;  ex- 
pansion under  the  Fourteenth  Amendment,  401 
ff  ,  rule  of  valuation  in  Smyth  v.  Ames,  403-404; 
the  Pollock  income  tax  case,  445  ff.,  judicial  law- 
making  in  the  Legal  Tender  Cases,  364,  497-498; 
technique  of  rationalization  in  the  Insular  Cases, 
480-4  8 1, 498;  embodiment  of  natural  law  concepts 
in  due  process  clauses,  498-499,  restraining  in- 
fluence of  the  Supreme  Court  during  the  Theodore 
Roosevelt  period,  527;  partial  retreat  from  the 
income  tax  decision  in  the  corpoiation  excise  tax 
case,  534,  presumption  of  constitutionality,  583, 
tests  of  liberty  in  World  War  cases,  610-614, 
the  Supreme  Court  fiom  the  first  World  War 
to  the  New  Deal,  7o9  ff.;  relation  to  personal 
rights  and  liberties,  793  ff  ;  limitation  of  regu- 
latory power,  813  ff  ,  the  New  Deal  transition 
in  judicial  review,  920  ff  ;  attempt  at  judicial 
reform,  938  ff.;  Justice  Sutherland  on  the  natuie 
of  judicial  review,  947-948;  current  status,  991, 
1019-1020;  conditions  under  which  the  power  is 
exercised,  1019-1020,  prediction  of  Joseph  Story 
as  to  future,  1019-1020 

Judiciary,  federal'  constitutional  provisions,  38, 
establishment,  56  ff  ;  power  and  prestige  assured, 
98-112,  legislative  courts,  126,  500,  territorial 
courts,  126,  480,  500,  John  Marshall  on  the  char- 
acter of  judicial  power,  178-179,  procedure  not 
subject  to  state  regulation,  217,  jurisdiction  over 
cases  involving  corporations,  225-227 ;  expansion 
of  judicial  circuits,  266;  history  before  the  Civil 
War,  266-270,  no  power  to  decide  political  ques- 
tions, 267-268;  creation  of  Pacific  Coast  circuit, 
320;  early  controversy  over  the  power  to  tax 
judicial  salaries,  437-438,  adjustments  of  juris- 
diction between  the  Civil  War  and  1900,  495-500, 
the  Court  of  Claims,  499-500,  the  Commerce 
Court,  537-540;  the  Couit  of  Customs  Appeals, 
538,  the  Court  of  Customs  and  Patent  Appeals, 
540,  abolition  of  the  circuit  courts,  562;  Supreme 
Court  review  of  state  court  decisions,  562-563, 
power  of  Congress  to  tax  salaries,  589-590;  ap- 
praisal by  \\oodrow  Wilson,  591;  restriction  of 
Supreme  Court  jurisdiction  in  the  1920's,  780- 
782;  abolition  of  circuit  courts,  780-781;  Supreme 
Court  review  of  state  decisions  holding  state  lawi 
unconstitutional,  781;  establishment  of  the  ju- 
dicial conference,  782,  use  of  injunctions  against 
labor,  806-812,  use  of  jury  trial  in  contempt 
cases,  809,  criticism  of  jurisdiction  based  on 
diversity  of  citizenship,  808;  the  Norris  La 
Guardia  Anti-Injunction  Act,  811-S12;  "yellow 
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dog"  contracts  made  unenforceable,  811-812; 
the  power  of  states  to  prevent  foreign  corpora- 
tions from  using  federal  courts,  823-824;  with- 
drawal of  jurisdiction  in  gold-clause  cases,  929; 
New  Deal  proposals  for  judicial  reform,  938-942; 
withdrawal  of  federal  jurisdiction  in  embarrassing 
cases,  939, 941;  the  court  fight,  942-946;  taxation 
of  judicial  salaries,  972-973;  adequacy  for  the 
handling  of  war  cases,  1013-1014,  1016 

Judiciary  Act  of  1 789,  ena<  tment,  56  ff.,  a  provision 
held  unconstitutional,  105-106;  interpretation  in 
Swift  ».  Tyson,  269-270,  requirement  as  to  fed- 
eral application  of  state  interpretations  of  general 
law,  976-977 

Juillard  t».  Greenman,  367-368 

Julian,  Geoige  W.,  member  of  the  joint  committee 
on  the  conduct  of  the  war,  305 

Jury  trial,  rights  suspended  in  colonies,  14;  consti- 
tutional provisions  comernmg,  43,  not  a  privilege 
or  immunity  of  national  citizenship,  342;  not  re- 
quired in  unincorporated  territories,  479-480; 
not  required  in  the  Philippines,  480;  not  required 
in  Puerto  Rico,  480,  trial  by  common  law  jury 
of  twelve  requned  in  incorporated  territories, 
480;  trial  of  Socialists  docs  not  require  presence 
of  Socialists  on  jury,  602;  right  of  defendants  to 
waive  jury  trial  in  federal  courts,  799-800,  exclu- 
sion of  Negroes  fiom  juries,  800;  jury  trial  in 
contempt  cases,  809 

Just  compensation  clause,  stated  as  a  restriction  on 
abuses  by  the  states,  401-402 

Justice,  Department  of  efforts  to  break  up  the  Ku 
Klux  Klan,  343  ff  ,  early  enforcement  of  the 
Sherman  Act,  426  ff  ,  507-511;  establishment, 
494;  rivalry  with  the  Interstate  Commerce  Com- 
mission in  the  handling  of  litigation,  536-537; 
advance  notice  of  attitude  as  to  combinations, 
576;  accused  of  mistreatment  of  corporations, 
577;  use  of  federal  marshals  to  protect  private 
property,  579,  seeks  protective  legislation  in  an- 
ticipation of  entrance  into  the  first  World  War, 
603;  control  of  enemy  aliens  during  the  first 
World  War,  603  ff  ;  the  search  for  disloyalty  dur- 
ing the  first  World  War,  606-608;  accused  of 
unreasonable  searches  and  seizures  during  the 
first  World  War,  608-609,  conduct  of  "slacker" 
raids,  609;  proposal  of  military  trials  for  civilian 
offenders  during  the  first  World  War,  616-618, 
opposition  to  restrictive  state  labor  legislation 
during  the  first  World  War,  650;  other  activities 
during  the  first  World  War,  660;  accused  of  pro- 
voking anti-radical  hysteria,  685-687;  misman- 
agement during  the  Harding  administration, 
787-788;  sponsors  legislation  to  improve  civil 
justice  and  make  unnecessary  extension  of  mili- 
tary trials,  1013-1014;  effort  to  secure  cancella- 
tion of  naturalization  certificates  of  disloyal 
persons,  1014;  attempt  to  keep  wartime  hysteria 
out  of  the  courts,  1016 

Kansas,  controversy  over  slavery,  256 

Kansas-Nebraska  Act,  240-241 

Kansas  t>.  Colorado,  515 

Keep  Commission,  735 

Keller  v.  United  States,  549 

Kelley  v.  Rhoads,  509 

Kellogg  Pact,  689 

Kentucky    hostility  to  Bank  of  the  United  States, 

174;  attitude  toward  slavery,  242-243 
Kentucky  Resolutions,  92  ff 
Kentucky  v.  Dennison,  39,  254-255 
Kentucky  Whip  and  Collar  Co.  t.  Illinois  Central 

Railroad  Co.,  554 


Kepner  v.  United  States,  480 

Key,  Philip  Barton:  opposition  to  embargo,  134- 
135;  opposition  to  war  with  England,  140 

Kidd  v.  Pearson,  430 

King  of  England,  colonial  resistance  to,  16-17 

Kirschbaum  v  Walling,  967 

Kitchen  Cabinet,  in  the  Jackson  administration,  63 

Knights  of  Labor,  favors  establishment  of  a  De- 
partment of  Labor,  383;  favors  taxation  of  in- 
come, 440,  442 

Know-Nothing  party,  241 

Knowlton  i>.  Moore,  452 

Knox,  Philander  C.:  on  use  of  consent  decrees  by 
the  Attorney  General,  576;  on  power  of  the 
President  to  coordinate  administrative  functions, 
657-^658;  condemns  the  proposed  League  of 
Nations.  672;  refuses  to  join  in  a  filibuster,  674 

Knox  v.  Lee,  363-364,  470 

Ku  Klux  Klan:  intimidation  of  Negroes,  335  ff  ; 
illegal  activities  after  the  first  World  War,  796- 
797,  membership  of  Hugo  L.  Black,  956-957, 982 

Ku  Klux  Klan  Act,  336 

Labor:  early  restrictions  under  the  Sherman  Act, 
433-435 ;  early  con  tract-labor  laws  in  Hawaii,  464 , 
interest  in  establishing  an  independent  Depart- 
ment of  Labor,  502-504;  the  Pennsylvania  coal 
strike  of  1902,  516-517,  the  Sherman  Act  applied 
against  labor  in  the  Danbury  Hatters  case,  517, 
liberty  of  contract  as  a  restriction  on  the  regula- 
tion of  hours  of  labor  in  the  early  1900's,  520-522, 
"yellow-dog"  contracts  in  the  Adair  and  Coppage 
cases,  522-524,  regulations  of  hours  of  labor  for 
women  upheld  in  Muller  »  Oregon,  524;  injunc- 
tion of  boycott  in  Gompers  v  Bucks  Stove  and 
Range  Co.,  565;  enactment  of  the  Newlands  Act 
for  the  mediation  of  railway  disputes,  577;  pro- 
viMons  of  the  Clayton  Act  with  respect  to  labor, 
577;  use  of  federal  troops  in  labor  disputes,  577- 
579;  support  from  Woodrow  Wilson,  577  ff.,  use 
of  federal  marshals  to  protect  private  property, 
579,  threatened  railroad  strike  over  hours  and 
wages  in  1916,  579-582;  state  regulation  of  hours 
and  wages,  582-584,  regulation  of  child  labor, 
584-588;  strikes  during  the  first  World  War, 
619-620;  legislative  restraint  during  the  first 
World  War,  619-021 ;  state  registration  of  labor 
during  the  first  World  War,  620-621;  adminis- 
trative machinery  during  the  first  World  War, 
648-651;  enforcement  of  "yellow-dog"  contracts 
during  the  first  World  \Var,  649;  government 
piessure  to  prevent  strikes  during  the  firstt 
World  War,  649;  judicial  determination  of  thi 
right  to  strike  during  the  first  World  War,  650- 
651;  labor  boards  of  the  first  World  War,  661- 
662;  the  coal  strike  of  1919,  684-685;  deportation 
of  radicals  after  the  first  World  War,  685-687; 
attempts  to  secure  adoption  of  the  child-labor 
amendment,  728-731;  enactment  of  the  Fair 
Labor  Standards  Act,  731;  minimum  wage  law 
for  women  held  unconstitutional,  732 ,  opposition 
to  the  appointment  of  John  J.  Parker  to  the  Su- 
preme Court,  777-778;  controversies  over  rights 
between  the  first  World  War  and  the  New  Deal, 
803-812;  minimum-wage  legislation,  804-806; 
the  labor  injunction,  806-812;  interpretation  of 
the  labor  provisions  of  the  Clayton  Act,  808-811; 
use  of  jury  trial  in  contempt  cases,  809;  right  of 
states  to  limit  the  use  of  injunctions  against  labor, 
809-810;  enactment  of  the  Norris-La  Guardia 
Act,  811-312;  President  Roosevelt's  plans  for 
labor  legislation,  889;  the  Black-Connery  bill, 
889,  use  of  the  President's  re-employment  agree- 
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meat,  896;  control  under  N.R.A.,  896-899,  labor 
under  the  New  Deal,  905-912;  incorporation  of 
the  policy  of  the  Norris-La  Guardia  Act  in  the 
National  Industrial  Recovery  Act,  906;  enact- 
ment and  administration  of  the  National  Labor 
Relations  Act,  907;  collective  bargaining  under 
the  National  Labor  Relations  Act,  907-908;  en- 
actment of  the  Fair  Labor  Standards  Act,  909- 
911;  labor  provisions  of  the  Bituminous  Coal 
Conservation  Act  held  unconstitutional,  936- 
937;  a  New  York  minimum-wage  law  held  uncon- 
stitutional, 938;  extension  of  collective  bargain- 
ing on  interstate  railroads  upheld,  944;  National 
Labor  Relations  Act  held  constitutional,  944;  a 
state  minimum-wage  law  held  constitutional, 
946-948;  the  right  of  collective  bargaining  for 
employes  of  interstate  railroads  extended,  948- 
949;  the  National  Labor  Relations  Act  held  con- 
stitutional, 949-950;  a  state  law  restricting  in- 
junctions against  labor  upheld,  951;  relation  of 
the  National  Labor  Relations  Act  to  "sit-down" 
strikes,  966;  application  of  anti-trust  acts,  967- 
968;  right  of  assembly,  979;  peaceful  picketing, 
979 

Labor,  Department  of:  establishment  favored  by 
the  Knights  of  Labor,  383;  early  history,  502; 
establishment,  561;  supports  bill  to  colonize  the 
public  domain,  856;  administration  of  the  Fair 
Labor  Standards  Act,  911 

La  Follette,  Robert  M.:  as  a  leader  of  the  Progres- 
sive party,  567;  opposition  to  the  arming  of  mer- 
chant ships,  599;  joins  filibuster  to  compel  the 
calling  of  a  special  session  of  Congress,  674;  a 
presidential  candidate,  772 

Laissez  faire:  facilitated  by  the  commerce  clause, 
207;  dominance  of  doctrine,  272,  389-590,  Jus- 
tice Brewer's  diatribe  against  paternalism,  406; 
unpopularity  of  regulation  under  the  Interstate 
Commerce  Act,  416-419;  liberty  of  contract  as 
protected  by  due  process  of  law,  432;  need  for 
modernizing  the  legal  system,  530;  iniluence 
after  the  first  World  War,  846  ff. 

Lamar,  Joseph  R.:  appointment  to  the  Supreme 
Court,  565,  opinion  in  Gompers  v.  Bucks  Stove 
and  Range  Co  ,  565;  death,  592 

Lame-duck  amendment,  set  Twentieth  Amendment 

Lame-duck  session,  origin  of  the  term,  723 

Lament,  Daniel  S  ,  involvement  in  the  Northern 
Securities  case,  508 

Land  policy,  see  Public  lands 

Land  speculation,  150  ff. 

Lane,  Franklin  K.,  plan  to  colonize  cut-over  land 
with  returning  soldiers,  857 

Lane  County  t>.  Oregon,  358 

Largent  v.  Texas,  979 

Late  Corporation  of  the  Church  of  Jesus  Christ  of 
the  Latter-Day  Saints  v  United  States,  470 

Latham  p.  United  States,  362-363 

League  of  Nations:  relation  to  the  Constitution  of 
the  United  States,  633,  677-678;  controversy 
over  establishment,  663  ff.;  congressional  recep- 
tion of  the  Covenant,  671-673;  Senate  objections 
to  Article  X  of  the  Covenant,  679,  the  United 
States  refuses  to  accept  the  Armenian  mandate, 
680-682 

League  of  Women  Voters,  educational  influence,  702 

Lee,  Richard  Henry:  proposes  Declaration  of  In- 
dependence, 32;  refuses  to  attend  the  Constitu- 
tional Convention,  32;  opposes  the  Constitution, 
41 

Legal  Tender  Acts:  enactment,  352-353;  contro- 
versy over  constitutionality,  356-368;  early  liti- 
gation, 357;  early  Supreme  Court  decisions,  358; 


held  unconstitutional  in  Hepburn  v.  Griswold 
358-361;  alleged  packing  of  the  Supreme  Court 
to  get  the  acts  held  constitutional,  361-362;  held 
constitutional  in  the  Legal  lender  Cases,  363- 
364 

Legal  Tender  Cases,  363-364 

Legal  tender  notes-  circulation  at  various  times, 
365-367;  reissue  held  constitutional  in  Juillard  v. 
Greenman,  367-368 

Legislative  courts  in  American  Insurance  Company 
t>.  356  Bales  of  Cotton.  126;  the  problem  of  courts 
of  specialized  jurisdiction,  537-540 

Lemke  v.  Farmers'  Gram  Co  ,  824 

Lend-Lease  Act,  enactment,  1006 

Lend-Lease  Administration,  establishment,  1007 

Leopard,  British,  attacks  the  American  Chesapeake, 
133 

Leser,  Oscar,  challenges  the  validity  of  the  Nine- 
teenth Amendment,  701 

Leser  t>.  Garnett,  701 

Lever  Food  Control  A<  t  provisions  affecting  labor, 
620;  provisions  concerning  the  manufacture  of 
liquor,  622;  general  provisions,  635;  unconstitu- 
t tonality  of  one  provision,  639;  use  against  labor, 
684-685,  687 

Levering  and  Garrigues  Co.  v.  Morrin,  812 

Levy  Leasing  Co  r.  Siegel,  816 

Lewis,  J.  Hamilton,  on  suspension  of  the  Constitu 
tion  in  wartime,  631 

Liberty  League,  lauds  the  Supreme  Court  for  hold- 
ing off  New  Deal  encroachments,  941 

Liberty  of  contract,  see  Contracts 

License  Cases,  199-202 

Liggett  Co.  v  Baldndge,  814-815 

Lisgett  Co.  v  Lee,  841 

Light  t»  United  States,  516 

Lincoln,  Abraham  presidency,  5;  candidate  foi 
the  presidency,  256,  early  attitude  toward  slav- 
ery, 256;  early  attitude  toward  the  Supreme 
Court,  256;  elected  President,  271;  inaugural 
address,  274;  on  nature  of  the  federal  union,  274, 
selection  of  cabinet,  275,  policy  as  to  calling  a 
special  session  of  Congress,  275-276;  suspension 
of  the  privilege  of  the  writ  of  habeas  corpus, 
276  ff.;  on  the  exercise  of  emergency  powers,  281- 
282;  proclamation  as  to  military  trials  for  inter- 
ference with  recruitment,  283-286;  action  in 
Ex  parte  yallandigham,  287;  on  constitutionality 
of  conscription,  293-294,  blockade  of  southern 
ports,  295-299;  recommends  constitutional 
amendment  to  abolish  slavery,  301,  issues  the 
Proclamation  of  Emancipation,  302;  attitude 
toward  the  South,  312;  appointments  to  the 
Supreme  Court,  319-320;  favors  establishment  of 
an  agricultural  and  statistical  bureau,  376;  emi- 
nence as  President,  487;  as  a  national  leader  in 
the  presidency,  502;  comparison  with  Woodrow 
Wilson  as  a  war  president,  661 

Lincoln,  Levi,  involvement  m  Marbury  ».  Madison, 
102-103 

Livingston,  Edward,  arranges  purchase  of  Louisi- 
ana, 121 

Livingston,  Robert  R.,  invents  the  steamboat,  188 

Livingston  v.  Moore,  330 

Lloyd,  Henry  ]).,  leads  opposition  to  monopoly,  421 

Lloyd  George,  David,  quoted  on  the  drink  problem, 
622 

Lobbying,  262 

Lochner  v.  New  York,  520-521,  524,  525,  581,  5S3, 
804-806 

Locke,  John,  Two  Treatises  of  Government  11 

Lodge,  Henry  Cabot:  on  the  power  to  govern  terri- 
tories, 472;  on  appointment  of  Charles  £.  Hughei 
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to  tht  Supreme  Court,  564;  accuses  the  Depart- 
ment of  Justice  of  mistreatment  of  corporations, 
577;  on  proposed  food-control  legislation  of  the 
first  World  War,  631;  criticism  of  the  Committee 
on  Public  Information,  653;  opposition  to  the 
Taft-Knoi  arbitration  treaties,  670,  on  the  Bryan 
conciliation  treaties,  670-671;  initial  attack  on 
the  League  of  Nations,  672-673:  refuses  to  join 
in  a  filibuster,  674 

Loewe  v.  Lawlpr,  435,  517 

Longworth,  Nicholas,  seeks  to  restrict  the  "lame- 
duck  "  amendment,  726-727 

Los  Angeles  Gas  and  Electric  Corporation  t.  Rail- 
road Commission,  821 

Lotteries:  District  of  Columbia  law  interpreted  in 
Cohens  v.  Virginia,  110  ff.;  tickets  excluded  from 
interstate  commerce  and  mail,  525 

Louisiana,  involvement  in  the  Slaughterhouse 
Cases,  337-342;  ma^acre  of  Negroes,  343,  fed- 
eral punishment  of  fraud  in  primary  elections, 
348;  involvement  in  the  Hayes-Tilden  contro- 
versy, 487-490 

Louisiana  Purchase:  negotiation,  120  ff.;  the  Mis- 
souri Compromise,  233-234,  the  Kansas-Ne- 
braska Act,  240-241 

Louisville,  Cincinnati,  and  Charleston  Railroad  Co. 
*.  Letson,  226 

Louisville  Joint  Stock  Land  Bank  ».  Radford,  933 

Lovell  f.  Griffin,  979 

Lurton,  Horace  H  :  considered  for  Supreme  Court 
position,  519-520,  appointment  to  the  Supreme 
Court,  564;  death,  591 

Luther  P.  Borden,  267-268,  328 

Lyon,  Matthew,  convicted  of  violation  of  Sedition 
Act,  95-96 

VlcAdoo,  William  G.:  criticism  of  the  American 
Protective  League,  607;  urges  government  con- 
trol of  railroads,  641;  appointed  director  general 
of  railroads,  642,  retires  as  director  general  of 
railroads,  669 

McCardle,  William  H.,  involvement  in  Ex  partt 
McCardle,  324-326 

McCardle  v.  Indianapolis  Water  Co.,  821 

McCarl,  J.  R.,  administration  of  office  of  comp- 
troller general,  745-746 

McCrav  ».  United  States,  525-526 

McCulloch,  Hugh,  plan  for  retirement  of  United 
States  notes,  357 

McCulloch  t  Maryland,  74,  174  ff.,  355,  438 

McGoldrick  v.  Berwmd-WhJte  Coal  Mining  Co.,  974 

McGrain  v.  Daugherty,  788 

McKenna,  Joseph:  position  in  the  Insular  Cases, 
479;  dissent  in  Adair  v  United  States,  523;  opin- 
ion in  Iloke  >.  United  States,  550;  concurring 
opinion  in  Wilson  v  New,  582,  opinion  in  Bunt- 
ing v.  Oregon,  583,  dissent  in  Hammer  v.  Dagen- 
hart,  588;  opinion  in  Schaefer  v.  United  States, 
613;  opinion  in  Gilbert  v.  Minnesota,  614,  dissent 
in  Rhode  Island  v.  Palmer,  706;  resignation,  770, 
774 

McKinley,  John,  opinion  as  to  the  extra-territorial 
rights  of  corporations,  222-223 

McKinley,  William  seeks  reorganization  of  the  gov- 
ernment of  Alaska,  459;  supports  treaty  for  the 
acquisition  of  Hawaii.  460-461 ;  seeks  authoriza- 
tion to  intervene  in  Cuba,  466;  attitude  toward 
acquisition  of  the  Philippines,  467;  proclaims 
blockade  of  Cuban  ports,  467 ;  selects  Elihu  Root 
ts  Secretary  o!  War.  472-473;  eminence  as 
President,  487;  assassination,  501;  political  plat- 
form, 501 

Vfaclay,  William,  The  Journal  of  William  Maclay,  50 


M.-Lean,  John:  position  in  New  York  t.  Mfln,  19*; 
the  relation  of  commerce  and  slavery  issues.  198- 
199,  preoccupation  with  politics,  199,  opinion 
in  License  Cases,  200-202;  dissent  in  Charlei 
River  Bridge  t>.  Warren  Bridge,  215;  opinion  on 
bills  of  credit  in  Briscoe  v  Bank  of  Kentucky, 
220-221;  advocate  of  broad  interpretation  of  the 
Constitution,  228;  concurring  opinion  in  Prigg  v. 
Pennsylvania,  238;  defense  of  Supreme  Court  in 
relation  to  slavery,  242,  provokes  change  of  posi- 
tion of  Supreme  Court  in  Dred  Scott  case,  246; 
dissenting  opinion  in  Dred  Scott  case,  251;  death, 
319;  presidential  ambitions,  594 

McMillin,  Ben  ton,  introduces  an  income  tax  meas- 
ure, 440-441 

McNary-Haugen  bill,  851  ff. 

McPherson,  John  R  ,  on  regulatory  powers  of  the 
Interstate  Commerce  Commission,  414 

McReynolds,  .fames  C.:  Attorney  General  under 
Woodrow  Wilson,  575-576;  use  of  consent  de- 
crees in  anti- trust  cases,  575-576;  dissent  in 
Wilson  t>.  New,  582;  dissent  in  Bunting  v.  Oregon, 
583,  appointment  to  the  Supreme  Court,  592, 
opinion  in  Matthew  Addy  Co  t>  United  States, 
638-639;  concurring  opinion  Rhode  Island  v 
Palmer,  706,  preparation  of  a  bill  to  restrict  the 
jurisdiction  of  the  Supreme  Court,  781,  opinion 
in  Newberry  v.  United  States,  791,  opinion  in 
Meyer  v  Nebraska,  796;  dissent  in  Near  ti  Minne- 
sota ex  rcl.  Olson,  798;  dissent  in  Nebbia  v. 
New  York,  819-820,  dissent  in  Appalachian 
Coals  Co  v  Umti-d  States,  826,  dissent  in  Stafford 
v.  Wallace,  829-830,  opinion  in  State  Board  of 
Tax  Commissioners  t>.  Jackson,  841;  social  phil- 
osophy, 920,  dissent  in  gold-clause  cases,  928; 
questions  counsel  in  the  Schechter  case,  931 ; 
opinion  in  Ash  ton  v.  Cameron  County  Water 
Improvement  District  No  One,  937;  dissent  in 
Ashwander  t>.  Tennessee  Valley  Authority,  938, 
dissent  in  West  Coast  Hotel  Co  v.  Parnsh, 
947;  dissent  in  National  Labor  Relations  Board 
v.  Jones  &  Laughlin  Steel  Corporation,  950; 
dissent  in  Arcuated  Press  f.  National  Labor 
Relations  Board,  951;  dissent  in  Charles  C 
Steward  Machine  Co  t  Davis,  952-953;  dis- 
sent in  Helvering  v.  Davis,  953;  dissenting 
opinions  during  later  years  on  the  Court,  956, 
retirement,  959;  dissent  in  Mulford  v  Smith,  962; 
position  in  United  States  r  Rock  Royal  Coopera- 
tive and  H.  P.  Hood  and  Sons  t».  United  States, 
964;  dissent  in  Consolidated  Edison  Co  v.  Na- 
tional Labor  Relations  Board,  905-966;  dissent 
in  Apex  Hosiery  Co  t>.  Leader,  967,  dissent  in 
Electric  Bond  and  Share  Co.  f.  Securities  and 
Exchange  Commission,  969,  dissent  in  Sunshine 
Anthracite  Coal  Co.  9.  Adkins,  970;  dissent  in 
United  States  v.  Appalachian  Electric  Power  Co  , 
971;  dissent  in  McGoldrick  v.  Berwind- White 
Coal  Mining  Co ,  974;  dissent  in  Erie  Railroad 
Co.  v.  Tompkins,  977;  dissent  in  Hlnes  v.  Davido- 
witz,  978;  dissent  in  United  States  v.  Morgan. 
987;  conclusion  that  the  Constitution  is  "gone, 
1029 

Madden,  Martin  B.,  sponsors  bill  for  a  joint  com- 
mittee on  the  conduct  of  the  war,  633 

Madison,  James:  member  of  the  Constitutional 
Convention,  30;  joint  author  of  The  Federalist, 
41;  on  removal  power  of  the  President,  51-53, 
on  funding  the  federal  debt,  69-70,  on  definition 
of  ex  post  facto  law,  70;  on  assumption  of  state 
debts,  70-71;  opposes  establishment  of  the  Bank 
of  the  United  btates,  72-73,  opposes  the  Jay 
Treaty,  80-83,  on  private  suits  against  states,  87; 
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drafts  the  Virginia  Resolutions,  93;  involvement] 

in  Marhury  v.  Madison,  102  ff.,  supports  purchase 
of  Louisiana,  121  ff  ;  as  a  war  leader,  141,  on 
federally  constructed  internal  improvements, 
143-144;  not  supported  for  a  third  term,  146; 
vetoes  bill  to  establish  second  Bank  of  the  United 
States,  172;  signs  bill  to  establish  the  second 
Bank  of  the  United  States,  173;  on  presidential 
succession,  491 ;  on  the  scope  of  the  taxing  and 
spending  power,  837,  position  on  spending  for  the 
public  welfare,  953 

Magna  Carta,  10 

Mahoney  v  Joseph  Tnner  Corporation,  721 

Mail,  United  States,  see  Postal  power 

Maine,  The,  destroyed  at  Havana,  466 

Maine:  admission  to  the  Union  in  connection  with 
the  Missouri  Compromise,  233-234;  ratification 
oi  the  Twenty-First  Amendment,  716 

Manifest  destiny  discussion  in  connection  with  the 
acquisition  of  Alaska,  458;  represents  the  policy 
of  the  Republican  rather  than  the  Democratic 
party,  459 

Mann,  James  R ,  comment  on  governmental  ex- 
travagance, 740 

Mann  Act,  550 

Mann-Elkms  Act,  enactment,  536-537 

Maple  Flooring  Manufacturers'  Association  f. 
United  States,  825 

Marbury  v.  Madison,  101  ff. 

Marcus  Brown  Holding  Co.  v.  Feldman,  816 

Marshall,  James  M  ,  involved  in  litigation  over  land 
titles,  108 

Marshall,  John  counsel  in  Ware  v  Ilylton,  84;  on 
private  suits  against  states,  87;  makes  himself 
spokesman  for  the  Supreme  Court,  98-99;  as 
Secretary  of  State,  102;  opinion  in  Marbury  v 
Madison,  103  ff.;  avoids  formal  participation  in 
Fairfax  land  title  dispute,  108-110;  opinion  in 
Cohens  v.  Virginia,  110  ff  ;  opinion  in  Ex  parte 
Bollman  and  Ex  parte  Swartwout,  128-130;  on 
contract  rights  in  Fletcher  v.  Peck,  152  ff  ;  in 
New  Jersey  v.  Wilson,  154-156,  in  the  Dartmouth 
College  case,  160  ff  ;  opinion  in  Sturges  t.  Crown- 
inshield,  163  ff.;  opinion  in  Ogden  t>.  Saunders, 
164  ff  ,  contribution  in  interpreting  the  contract 
clause,  167;  discussion  of  federal  implied  powers 
and  state  taxing  powers  in  McCulloch  t>.  Mary- 
land, 174-178;  writes  articles  in  defense  of  his 
opinion  in  McCulloch  v  Maryland,  177-178, 
opinion  in  Osborn  v  Bank  of  the  United  States, 
178-179;  on  the  character  of  judicial  power,  178- 
179;  character  of  his  nationalism,  179;  interpre- 
tation of  the  commerce  clause,  187  ff  ;  opinion 
in  Gibbons  t>.  Ogden,  188-193,  definition  of  com- 
merce, 191,  opinion  in  Brown  v  Maryland,  193- 
194;  opinion  in  \\illson  v.  Blackbird  Creek  Marsh 
Co  ,  IMS,  opinion  in  Providence  Bank  t>.  Billings, 
213;  definition  of  bills  of  credit  in  Craig  t>.  Mis- 
souri, 218-219;  authorship  apart  from  opinions, 
270;  influence  of  opinion^  2X),  on  supremacy  of 
the  Union,  470,  appraisal  b.v  1  hcodore  Roosevelt, 
519,  the  power  to  tax  as  involving  the  power  to 
destroy,  843 

Marshall,  Thomas  R.,  performance  of  presidential 
duties  while  President  Wilson  was  m  Europe, 
666-669 

Marshall  v  Baltimore  and  Ohio  Railroad  Co  ,  226 

Martial  law  (see  also  Military  trials):  conditions 
where  applicable,  288;  use  to  secure  police  power 
ends,  822,  partial  martial  law,  1013 

Martin,  Thomas  S.,  refuses  to  introduce  President 
Wilson's  bill  to  centralize  administrative  author- 
ity, 050 


Martin  v.  Hunter's  Lessee,  109 

Martin*.  Mott,  142 

Martin  v.  Struthers,  979 

Maryland:  hostility  to  Bank  of  the  United  States, 
174-177;  regulation  of  sales  of  imported  merchan- 
dise, 193  ff.;  division  of  sympathies  during  th« 
Civil  War,  277  ff.;  treason  cases  during  Cwl^Var, 
299-300;  registration  of  labor  during  the  drst 
World  War,  620-421;  initial  refusal  to  ratify  the 
Nineteenth  Amendment,  ?01;  fails  to  enact  a 
prohibition  law,  710 

Maryland  League  for  State  Deiense,  challenges  the 
validity  of  the  Nineteenth  Amendment,  701 

Maryland  t>.  Baltimore  and  Ohio  Railroad  Co , 
364 

Mason,  George,  member  of  the  Constitutional  Con- 
vention, 30 

Massachusetts:  regulation  of  sale  of  liquor,  199-202; 
regulation  of  immigration,  202-  204,  resistance  to 
federal  aid  for  maternity  welfare,  837-838 

Massachusetts  v.  Mellon,  837-839 

Masses  Publishing  Co.  v  Patten,  610 

Masses,  The,  suppressed  during  the  first  World 
War,  610 

Maternity  legislation,  837-838 

Matthew  Addy  Co  t>  United  States,  638-639 

Mayflower  Compact,  9 

Mellon,  Andrew,  opposition  to  the  equalization  fee, 
851 

Merit  system:  early  history,  492-495;  reorganiza- 
tion recommended,  761  ff 

Merryman,  John,  involvement  in  Ex  parte  Merry- 
man,  279-281 

Mexican  War-  territory  acquired,  239,  fails  to  bring 
centralization  of  power  in  the  Executive,  264 

Mexico,  involvement  in  the  Burr  conspiracy,  127; 
unsettled  relations  with  the  United  States,  598; 
German  attempt  at  embroilment  with  the  United 
States  through  the  Zimmerman  Note,  599 

Meyer  v.  Nebraska,  796 

Michelson  ».  United  States,  809 

Miles  P.  Graham,  972 

Military  commissions,  see  Military  trials 

Military  government  provided  for  the  southern 
states,  316-317,  maintained  in  Cuba,  473-474 

Military  trials  proclaimed  during  Civil  War  for 
interference  with  recruitment,  283-284,  the  char- 
acter of  Civil  War  military  commissions,  286; 
Ex  parte  Vallandii;ham,  286,  287;  the  Milligan 
case,  287-289,  /<,<  porte  McCardle,  324;  threat- 
ened for  civilians  during  the  first  World  War, 
615-619,  procedure  changed  after  close  of  the 
first  World  War,  616;  trial  of  enemy  saboteurs, 
1013,  efforts  to  improve  civil  jurisdiction  to  make 
military  trials  unnecessary,  1013-1014 

Militia,  use  during  the  War  of  1812,  141-142;  called 
out  by  President  Lincoln,  276:  serv«c^  during  the 
Civil  War,  292-295,  use  authorized  in  bpan.sh- 
American  War,  4o6~467;  transformed  into  the 
National  Guard,  597,  constitutional  provisions 
no  bar  to  conscription,  C02,  power  of  the  President 
to  send  the  organized  rmhtia  to  a  foreign  country, 
602-603;  called  out  by  President  Wilson,  603 

Milk  industry,  regulation,  924,  963-964 

Mill,  John  Stuart,  cited  on  income  taxation,  443 

Miller,  Samuel  F.:  appointment  to  the  Supreme 
Court,  319;  dissent  in  the  test-oath  cases,  322, 
opinion  in  the  Slaughterhouse  Cases,  337-342, 
opinion  in  Barteineyer  v.  Iowa,  342;  opinion  in 
Ex  parte  Yarbrough,  346;  comment  on  early  de- 
cisions on  constitutionality  of  the  Legal  Tender 
Acts,  357;  early  expression  on  the  legal  tendei 
question,  358;  dissent  in  Hepburn  v,  Griswold 
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359-360;  membership  on  the  electoral  commis- 
sion, 489 

Miller,  William  H.  H.,  attitude  toward  enforcement 
of  the  Sherman  Act,  426-427,  433-434 

Milligan  case,  decided,  287-289;  reception  of  the 
decision,  320 

Milligan,  Lambdin  P.,  disloyalty  during  Civil  War, 
287-289 

Milwaukee  Leader,  excluded  from  the  mail  during 
the  first  World  \Var,  613H514 

Minersville  School  District  v.  Gobitis,  980-981 

Minimum  wages.  Stettlcr  v.  O'Hara,  583-584,  a 
federal  minimum-wage  statute  held  unconstitu- 
tional, 732,  805  806;  growth  of  the  judicial  con- 
troversy, 804-806;  a  New  York  minimum-wage 
act  held  unconstitutional,  937-938;  a  stale 
statute  held  constitutional,  943-944,  946-918 

Minnesota:  bars  judicial  review  of  rate  regulations 
of  a  state  commission,  402-403;  espionage  legis- 
lation during  the  first  \\orld  War,  614;  suppres- 
sion of  offending  newspapers,  797-798 

Minnesota  Rate  Cases,  541 

Minor,  Virginia  L.,  held  not  to  have  the  constitu- 
tional right  to  vote,  693 

Minor  v.  Happcrsett,  342,  693 

Mississippi,  challenges  the  Reconstruction  Acts,  323 

Missouri:  borrows  money  by  means  of  bills  of 
credit,  218-219;  action  of  state  courts  in  the 
Dred  Scott  case,  244,  enactment  of  a  test-oath 
law,  320;  ratification  of  the  Twenty-First  Amend- 
ment, 717-718 

Missouri  Compromise-  enactment,  233-234;  repeal, 
240,  involvement  in  the  Dred  Scott  case,  244  ff.; 
constitutionality,  248-249 

Missouri  v.  Holland,  83,  835-836 

Mitchell,  John,  artion  in  the  Pennsylvania  coal 
strike  of  1902,  516-517 

Mitchell,  William  D.:  opinion  on  congressional  re- 
jection of  executive  oidcrs,  753-754;  on  the 
nomination  of  John  J.  Parker  to  the  Supreme 
Court,  777 

Moley,  Raymond,  denounced  for  undermining  the 
Constitution,  893 

Money  (see  also  Banking,  Currency,  Paper  money) : 
coinage  by  states  prohibited,  36;  states  restricted 
as  to  legal  tender  laws,  36 

Money  trust,  570 

Monopoly  (see  also  Anti-trust  acts):  monopoly  posi- 
tion of  Bank  of  the  United  States,  168-185,  m 
steamboat  navigation,  188  ff  ;  competition  as  an 
effective  regulator,  406,  enactment  and  early 
regulation  under  the  Sherman  Act,  420  ff. 

Monroe  Doctrine  recognition  in  the  League  of 
Nations,  675-676;  would  be  adversely  affected 
bv  acceptance  of  the  Armenian  mandate,  681 , 
discussed  in  connection  with  the  acquisition  of 
Alaska,  458 

Monroe,  James:  arranges  purchase  of  Louisiana, 
121;  negotiates  a  commercial  treaty  with  Great 
Britain,  132;  rival  of  Madison  for  the  presidency, 
132;  on  federally  constructed  public  improve- 
ments, 144-145,  not  supported  for  a  third  term, 
146;  eminence  aa  President,  487 

Montague  and  Co  t>  Lowry,  508 

Moody,  William  H..  appointment  to  the  Supreme 
Court,  518-519,  work  as  a  justice,  520;  resigna- 
tion, 563-564 

Mooney,  Tom,  efforts  of  Felix  Frankfurter  on  be- 
half of,  958 

Morehead  v.  New  York  ex  rel  Tipaldo,  806,  938 

Morgan,  J.  Pierpont:  involvement  in  the  Northern 
Securities  case,  508;  conference  with  Elihu  Root 
on  the  Pennsylvania  coal  strike  of  1902.  516 


Morgan,  John  C,  on  federal  grants  of  land  for  edit 
cation,  386 

Morgan  v.  United  States,  983,  985 

Mornll,  Justin  S.:  offers  hill  to  donate  public  lands 
to  states  for  establishment  of  agricultural  col- 
leges, 373;  opposition  to  annexation  of  Hawaii, 
463-464 

Mornll  Act-  first,  enactment,  381,  385;  second,  en- 
actment, 386 

Morris,  Couverneur,  member  of  the  Constitutional 
Convention,  30 

Morns,  Robert:  heads  finance  department,  53;  re- 
fuses position  of  Secretary  of  the  Treasury,  55; 
speculator  in  land,  150 

Mulford  v.  Smith,  903,  962 

Muller  v.  Oregon,  520,  524-525,  804 

Municipal  Bankruptcy  Act  of  1934,  held  unconsti- 
tutional, 937 

Munitions  industry,  congressional  investigation, 
996-^97 

Munitions  Standards  Board,  merged  in  the  War 
Industries  Board,  653-654 

Munn  v  Illinois,  398  ff.,  815 

Murdock  v  Pennsylvania,  979 

Murphy,  Frank:  appointment  to  the  Supreme 
Court,  959;  background  and  alignment,  959, 
opinion  in  Chaphnsky  v  New  Hampshire,  980 

Muscle  Shoals'  use  during  the  first  World  War,  862- 
863,  controversy  over  disposition,  863-868;  re- 
port of  a  Hoover  commission  in  favor  of  private 
operation,  867-868 

Myers,  Gustavus,  publishes  a  socialist  history  of 
the  Supreme  Court,  590-591 

Myers  v.  Anderson,  347 

Myers  v  United  States,  319,  759-760,  783 

Nardone  v.  United  States,  708 

National  American  Woman  Suffrage  Association, 
plans  for  ratification  of  the  Nineteenth  Amend- 
ment, 700 

National  Association  for  Advancement  of  Colored 
People,  opposition  to  the  appointment  of  John  J. 
Parker  to  the  Supreme  Court,  777-778 

National  Association  of  Manufacturers,  opposition 
to  child-labor  legislation,  584-585 

National  Banking  Act.  enactment,  352-353;  held 
constitutional,  354-355 

National  Bituminous  Coal  Commission:  as  succes- 
sor to  the  Puel  Administration,  661;  establish- 
ment, 916-917 

National  Conservation  Commission,  515 

National  Defense  Act  of  1916  enactment,  598;  pro- 
visions as  to  the  National  Guard,  603;  provision 
for  use  of  Muscle  Shoals,  862;  as  a  basis  for  con- 
trol during  the  second  World  War,  1005 

National  Electric  Light  Association,  comment  on 
publicity  methods,  862 

National  Federation  of  Labor,  advocates  taxation 
of  income,  442 

National  Forest  Reservation  Commission,  547 

National  forests*  expansion  during  the  Theodore 
Roosevelt  administration,  513-514;  Department 
of  Agriculture  power  of  regulation  upheld,  516; 
federal  restoration  of  eastern  forests,  517;  estab- 
lishment of  the  Civilian  Conservation  Corps,  887 

National  Grange:  supports  enlargement  of  the  De- 
partment of  Agriculture,  382;  demands  regula- 
tion of  railroads,  398;  favors  taxation  of  income, 
440,442 

National  Guard,  see  Militia 

National  Industrial  Recovery  Act:  use  of  the  blue 
eagle  symbol,  378,  submission  of  bill  to  Congress, 
891;  statement  of  DUTDOSC.  £91-892;  enactment, 
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892-894;  held  unconstitutional,  898, 930-933 ;  reg- 
ulation ot  the  petroleum  industry,  925-926 

National  Labor  Board,  establishment  and  operation 
under  the  National  Industrial  Recovery  Act,  907 

National  Labor  Relations  Act:  enactment  and  ad- 
ministration, 907-908;  guarantee  of  the  right  of 
collective  bargaining,  907-908;  held  constitu- 
tional, 944;  broadly  interpreted,  965-966;  rela- 
tion to  "sit-down"  strikes,  9oo 

National  Labor  Relations  Board:  background  in  ex- 
perience of  the  first  World  War,  661-662;  powers 
interpreted  broadly,  965-966;  criticism  of  ad- 
ministrative procedure,  984 

National  Labor  Relations  Board  v.  Fansteel  Metal 
Corporation,  966 

National  Labor  Relations  Board  v,  Jones  &  Laugh- 
lin  Steel  Corporation,  949-Q50 

National  Labor  Relations  Board  v.  Sands  Manufac- 
turing Co.,  966 

National  Mediation  Board,  background  in  experi 
ence  of  the  first- World  War,  661-662 

National  Monetary  Commission,  570 

National  Munitions  Control  Board,  establishment, 
997 

National  Prohibition  Act,  see  Volstead  Act 

National  Recovery  Administration,  as  successor 
to  the  War  Industrie'?  Board,  661,  establishment 
and  operation,  895-899,  collapse,  897-899 

National  Resources  Planning  Board,  shifted  to  the 
Executive  Office  of  the  President,  1005 

National  War  Labor  Board,  activities  during  the 
first  World  War,  649-651 

Natural  justice:  involved  in  enforcement  of  con- 
tracts, 151  ff  ;  confiscation  of  church  property  in 
Terrett  v.  Taylor,  156-157,  in  the  Dartmouth 
College  case,  159  ff.;  protection  of  contracts, 
162-163;  embodiment  of  natural  law  concepts 
in  due  process  clauses,  498-499 

Natural  law:  in  bankruptcy  cases,  164  fT  ;  as  ba^ 
for  common  law,  269 

Natural  law  concepts,  see  Natural  justice 

Naturalization,  see  Citizenship 

Navigability,  definition,  970-971 

Navigation,  inclusion  in  commerce,  191-192 

Navy,  Department  of  the:  established,  53,  63,  size 
at  the  beginning  of  the  Civil  War,  265,  merging 
with  War  Department  considered,  749 

Near  t»  Minnesota  ex  rel.  Olson,  798 

Nebbia  v.  New  York,  819-820,  923,  963 

Nebraska:  prohibition  of  foreign  language  teaching, 
796;  legislation  concerning  the  weight  of  loaves 
of  bread,  814 

Nectow  v.  Cambridge,  815 

Negroes  rights  involved  in  the  interpretation  of  the 
commerce  clause,  197-198;  southern  laws  re- 
stricting rights  of  free  Negroes,  202,  held  in  the 
Dred  Scott  decision  to  have  been  considered  of  an 
inferior  class,  247;  subjected  to  black  codes  in 
southern  states,  313;  effects  of  liberation  on 
southern  political  representation,  314;  adoption 
of  the  Thirteenth  Amendment,  315,  329,  adop- 
tion of  the  Fourteenth  Amendment,  329-334, 
adoption  of  the  Fifteenth  Amendment,  334-336; 
the  Ku  Klux  Klan,  335  ff.;  judicial  limitations 
of  protective  legislation,  342  ff. ;  the  massacre  m 
Louisiana  in  1873,  343;  Grandtather  clauses,  347; 
continued  restriction  of  voting  rights  in  the 
South,  347-348;  exclusion  from  primary  elections, 
348;  fear  of  Negro  politic*!  power  caused  opposi- 
tion to  the  direct  election  of  senators,  559-560; 
relation  of  military  service  and  woman  suffrage 
to  the  race  issue  in  the  South,  698;  opposition  to 
the  appointment  of  John  J.  Parker  to  the  Su- 


preme Court,  777-778;  the  Scottsboro  cases,  800' 
protection  against  convictions  based  on  confes< 
sions  secured  by  torture,  982 

Nelson,  Samuel:  opinion  in  the  Dred  Scott  case, 
246,  251;  dissent  in  the  Prize  Cases,  298;  dissent 
in  Veazie  Bank  v.  Fenno,  354;  opinion  in  Collec- 
tor v.  Day,  438 

Nelson  v  Sears,  Roebuck  and  Co.,  974 

Neutrality.  Jefferson  hopes  for  prosperity  from 
armed  neutrality,  78;  American  neutrality  before 
the  first  World  War,  598-600;  legislation  in  the 
1930's,  997-998;  area  of  presidential  discretion, 
998,  1000;  administration  of  neutrality  laws, 
lOOO-lpOl;  repeal  of  laws,  1006 

Nevada,  involvement  in  the  Boulder  Dam  project, 
869-872 

New  Deal-  extension  of  federal  power,  2;  as  a  dis- 
turbing factor,  4;  outlaws  child  labor  through 
NRA  codes,(730;  restrained  byjjudicial  limitations 
on  the  removal  power  of  the  President,  757-761; 
disillusionment  with  "normalcy"  in  government, 
846-848,  historical  background,  846-874;  de- 
pression of  1929,  848,  pre-New  Deal  predicament 
of  agriculture,  848  ff.;  pre-New  Deal  plans  for  the 
control  of  elertru  power,  859  ff  ;  the  New  Deal  in 
operation,  875  ff  ,  philosophy,  876-881 ;  back- 
ground  in  the  first  World  War,  878;  increase  of 
the  national  debt,  879;  relation  of  recovery  and 
reform,  879-880;  "dictatorial"  powers  of  the 
President,  880-881;  restoration  of  the  banking 
system,  881-882,  enactment  of  an  economy  meas- 
ure, 882-883;  enactment  of  the  Agricultural  Ad- 
justment Act,  883  ff  ,  monetary  program,  885- 
886;  enactment  of  an  unemployment  relief  meas- 
ure, 886-887;  regulation  of  the  sale  of  securities, 
887;  establishment  of  the  Tennessee  Valley  Au- 
thority, 887-888;  enactment  of  legislation  to 
prevent  foreclosure  of  mortgages,  888;  program 
for  railroad  recovery,  888-889;  the  labor  pro- 
gram, 889  ff.,  enactment  of  the  National  Indus- 
trial Recovery  Act,  891-894,  emergency  efforts, 
894-89 S,  establishment  and  operation  of  the 
National  Recovery  Administration,  895^899, 
establishment  of  the  Public  Works  Administra- 
tion, 895;  public  approval  in  1936,  895;  the  agri- 
cultural program,  899-°05;  labor  under  the  New 
Deal,  905-912,  adoption  of  a  social-security  pro- 
gram, 912-915,  control  of  commerce  and  indus- 
try, 915-918,  activities  of  the  Tennessee  Valley 
Authority,  917,  establishment  of  the  Civil  Aero- 
nautics Authority,  917;  establishment  of  the 
Federal  Communications  Commission,  917;  es- 
tablishment of  the  United  States  Maritime  Com- 
mis-oon,  917;  concentration  of  economic  power, 
918-919;  attitude  of  the  early  New  Dealers,  922; 
decline  of  prestige,  924-925,  defect! veness  of  ad- 
ministrative methods,  925-926;  the  go/d-claus* 
cases,  926-929;  judicial  disasters,  929  ff.;  the 
National  Industrial  Recovery  Act  held  uncon- 
stitutional, 930-933;  the  Supreme  Court  decision 
in  the  Schechter  case,  931-932;  a  federal  farm 
bankruptcy  statute  held  unconstitutional,  933; 
the  President  held  not  to  have  power  to  remove 
a  member  of  the  Federal  Trade  Commission,  933; 
a  railroad  retirement  act  held  unconstitutional. 
933-934;  the  Agricultural  Adjustment  Act  held 
unconstitutional,  934:  proposals  for  judicial  re- 
form, 938-942;  the  court  fight,  942-946;  a  state 
minimum- wage  law  held  constitutional,  946-948; 
the  National  Labor  Relations  Act  held  constitu- 
tional, 949-950;  judicial  trends,  955-992;  labor 
cases  under  the  New  Deal,  965-968;  control  ol 
indutfj-v,  968-972;  recent  trends  in  taiation 
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972-^74;  modification  in  the  war  period,  993  ff  ; 
foreign  policy,  994  ff.;  neutrality  legislation. 
997-998;  destruction  of  the  third  term  tradition, 
1003-1004,  paves  the  way  for  strong  presidential 
leadership  in  time  of  war,  1009;  right  of  immunity 
from  cuticism,  1015 

New  Freedom,  as  advocated  by  Woodrow  Wilson, 
569 

New  Hampshire,  regulation  of  tale  of  liquor,  199- 
202 

New  Hampshire  v.  Louisiana,  88 

New  Jersey:  right  to  reserve  water  supply  for  its 
own  citizens,  515-516,  registration  of  labor  dur- 
ing the  first  World  War,  621;  suit  to  challenge 
the  validity  of  the  Volstead  Act,  705 

New  Jersey  t»  Wilson,  154-156 

New  Mexico,  establishment  of  territorial  govern- 
ment, 239;  opposes  federal  interference  with 
state  conventions  to  ratify  constitutional  amend- 
ments, 716;  personnel  of  convention  to  pass  upon 
the  Twenty-First  Amendment,  718,  involvement 
in  the  Boulder  Dam  project,  869-872 

New  Negro  Alliance  v  Sanitary  Grocery  Co  .  812 

New  State  Ice  Co.  v  Liebmann,  818-819,  923 

New  York'  grant  of  steamboat  monopolies,  188  ff  ; 
regulation  of  immigration,  195-198,  202-204, 
registration  of  labor  during  the  first  World  War, 
621;  gives  women  the  privilege  of  voting,  694, 
repeals  its  prohibition  law,  710,  criminal  anarchy 
legislation,  794;  milk-price  regulation,  819-820 

New  York  ex  rtl  Bryant  v  Zimmerman,  797 

New  York  ?.  Miln,  195-198 

New  York  World,  an  enemy  of  monopoly,  430 

Newberry,  Truman  H.,  controversy  over  election 
to  the  Senate,  790-791 

Newberry  v.  United  States,  348,  791 

Newlands,  Francis  G.:  on  annexation  of  Hawaii, 
463;  on  the  government  of  territories,  475;  on  bill 
to  enlarge  the  national  forests,  547 

Newlands  Act,  577 

Nicaragua:  intervention  by  the  United  States  481 , 
withdrawal  of  American  troops,  996 

Nicholas,  John,  96 

Nigro  v.  United  States,  810 

Nineteenth  Amendment  history  of  adoption,  69 1 
ff.;  beginnings  of  the  movement  for  woman  suf- 
frage, 691-694:  becomes  a  part  of  the  Constitu- 
tion, 700;  challenge  to  validity,  700-701;  effects 
of  adoption,  701-702 

Nixon  v.  Condon,  348 

Nixon  v.  Herndon,  348 

Non-intercourse  Act,  139 

Norman  v.  Baltimore  and  Ohio  Railroad  Co  ,  928 

Morns,  George  W  •  opposition  to  the  arming  of 
merchant  ships,  599,  comment  on  declaration  of 
war  against  Germany,  600;  offers  an  amendment 
to  eliminate  the  lame-duck  session  of  Congress, 
725-726;  sponsors  a  constitutional  amendment 
to  abolish  the  electoral  college,  732;  opposes  ap- 
pointment of  Charles  E  Hughes  as  Chief  Justice, 
775;  criticism  of  labor  injunctions,  810-811, 
on  President  Hoover  and  the  Norris-La  Guardia 
Act,  812,  advocates  government  operation  of 
isfuscle  Shoals,  864-868 

Norm-La  Guardia  Anti-In  junction  Act,  enactment, 
811-312;  as  background  for  the  New  Deal  pro- 
gram, 906,  interpretation,  967-968 

Norris  t>.  Alabama,  800 

Nor  i  is  ».  Boston,  202-204 

North  Carolina-  slow  in  ratifying  the  Constitution, 
44;  supports  Herbert  Hoover  for  the  presidency, 
776 

Northern  Pacific  Railroad  Co.:  receiver  of  federal 


grants,  391 ;  involvement  in  the  Northern  Securi- 
ties case,  508 

Northern  Securities  Co  v.  United  States,  508-509, 
519 

Northwest  Ordinance*  enactment,  24;  provision  as 
to  slavery,  242-243;  involvement  in  the  Dred 
Scott  case,  244  ff. 

Nortz  v  United  States,  928 

Norwich  and  Worcester  Railroad  Co.  ».  Johnson, 
364 

Nullification:  Virginia  and  Kentucky  Resolutions, 
94;  South  Carolina  nullification  of  the  Tariff 
Act  of  1832,  234-2^6;  Jackson's  proclamation  on 
nullification,  235-236,  attitude  of  James  Bu- 
chanan, 256-257 

Nye,  Gerald  P.,  conducts  investigation  of  the  mu 
mtions  industry,  996-997 

Oates,  William  C  ,  opposes  extension  of  federal 
power,  415 

O'Brian,  John  Lord,  comment  on  popular  interest 
in  pursuing  ^pies,  607 

Odell,  Moses  F  ,  member  of  the  joint  committee  on 
the  conduct  of  the  war,  305 

Office  for  Emergency  Management,  establishment 
and  growth,  1005-1007 

Office  for  Production  Management,  establishment, 
1007 

Office  of  Government  Repoits,  shifted  to  thf 
Executive  Office  of  the  President,  1005 

Office  of  Price  Administration  establishment,  1007, 
appropriations  withheld  to  force  a  change  in 
leadership,  1010 

Official  Bulletin,  publishes  judicial  opinions  on 
conscription,  601,  publication  by  the  Committee 
on  Public  Information,  652 

Ogden  f.  Sdunders,  164  ff 

O'Gorman  and  Young  v  Hartford  Fire  Insurance 
Co  ,  818 

Ohio  hostility  to  Bank  of  the  United  States,  174, 
178;  attitude  toward  slavery,  242-243,  referen- 
dum on  ratification  of  the  Eighteenth  Amend- 
ment, 704-705;  referendum  on  the  call  for  a  con- 
vention to  pass  upon  the  Twenty-First  Amend- 
ment, 717 

Ohio  Life  Insurance  and  Trust  Co  v  Debolt,  220- 

Oil-lease  scandals,  789 

Okanogan  Indians  ».  United  States,  784 

Oklahoma,  admission  to  the  Union,  557 

Oklahoma  ice  case,  818-819 

Old  Age  insurance,  sre  Social  security 

Olmstead  v  United  States,  707-708,  799 

Olney,  Richard  lukewarm  attitude  toward  the 
Sherman  Act,  428  ff  ;  enforcement  of  the  Sher- 
man Act,  434-435;  argument  in  the  Pollock  in- 
come tax  case,  447-448 ;  on  proposal  to  recognize 
the  independence  of  Cuba,  406 

Olsen  v.  Nebraska,  978 

O'Malley  9.  Wood  rough,  590,  972-973 

Opp  Cotton  Mills  v.  Administrator,  911,  966 

Ordinance  of  1787,  see  Northwest  Ordinance 

Oregon  laws  extended  to  government  of  Alaska, 
459;  involvement  in  the  Hayes-Tilden  contro- 
versy, 487-490;  leadership  in  liberal  legislation, 
582-584,  804-805 

Oregon  Territory,  acquired,  239 

Oregon-V\  ashington  Railroad  and  Navigation  Co 
v.  Washington,  824 

Original-package  doctrine:  statement,  194-195; 
growing  obsolescence.  844 

Osbora  v.  Bank  of  the  United  States,  178-179,  353 

Otis,  Harrison  Gray,  opposes  office-holding  by 
naturalized  citizens,  89 
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Overman,  Lee  S.:  appraisal  of  Thomas  M.  Cooley, 
586;  connection  with  proposal  of  military  trials 
for  civilian  offenders,  617-618;  sponsors  Presi- 
dent Wilson's  bill  to  centralize  administrative 
authority,  656 

Overman  Act  enactment,  656-658;  re-enactment 
during  the  second  World  War,  768,  1006-1007 

Owen,  Robert  L.-  on  the  Adamson  bill,  580,  spon- 
sors bill  for  a  joint  committee  on  the  conduct  of 
the  war,  633 

Pacific  railroads,  federal  establishment  of  control, 
390  ff. 

Pacific  Railway  Commission,  393  ff 

Pacific  States  Telephone  and  Telegraph  Co  t>. 
Oregon,  555 

Packers  and  stockyards  early  attempts  to  regulate 
the  beef  trust,  509-511,  development  of  regula 
tions,  820-830 

Packers  and  Stinkards  Act  enactment,  829-830, 
administration,  <>,H3  ff. 

Pact  of  Paris,  689 

Palmer,  A.  Mitchell  secures  injunction  against  the 
coal  strike  of  1919,  684-685,  on  the  deportation 
of  radicals,  685,  on  ratification  of  constitutional 
amendments  by  convention,  715-718;  deporta- 
tion of  radicals,  847 

Panama  Canal,  method  of  acqumng  the  concession, 
517 

Panama  Refining  Co  t>.  Ryan,  136,  925-926 

Panhandle  Oil  Co.  v.  Mississippi  e r  rd  Knox,  177, 
843 

Panic  of  1873,  365 

Paper  money:  issued  by  the  Continental  Congress, 
15;  Congress  establishes  the  Bank  of  North 
America,  24;  depreciation  of  state  and  federal 
issues,  25;  constitutional  prohibitions  on  states, 
36 

Pardoning  power  power  to  pardon  a  man  guilu  of 
criminal  contempt,  786 

Parker,  John  J.:  controversy  over  and  rejection  of 
nomination  to  the  Supreme  Court,  776-7/9, 
opinion  in  United  States  v.  Appalachian  Coals 
Co.,  826,  opinion  in  Barnette  t>.  West  Virginia 
State  Board  of  Education,  981 

Parker  v.  Davis,  363-364 

Parliament,  British-  power  to  legislate  for  colonies, 
12  ff.;  power  over  corporations.  162 

Passenger  (\i  ,i>,  202-204 

Patent  Office  distribution  of  seeds  to  farmers,  371 , 
aid  to  agriculture,  376-377 

Patents,  as  a  means  for  concentration  of  economu 
power,  919 

Paterson,  William,  discusses  sovereignty  in  Pen- 
hallow  v.  Doane,  21;  on  the  Sedition  Art.  95- 
96 

Patton  »  Brady,  526 

Patton  v.  United  State?,  799-  800 

Paul  t>.  Virginia,  407 

Pearl  Harbor  acquisition  of  a  naval  base  for  the 
United  States,  459;  beginning  of  war  with  Japan, 
1006 

Peckham,  Rufus  W.:  opinion  in  the  Trans-Missouri 
Freight  Association  case,  431;  discussion  of  lib- 
erty of  contract,  432;  position  in  the  Insular 
Cases,  478;  opinion  in  the  Lochner  case,  520-521 , 
dissent  in  Holden  v.  Hardy,  520-521 

Peik  t>.  Chicago  and  Northwestern  Railway  Co., 
398-401,  408 

Peirce  v  New  Hampshire,  199-202 

Pelley,  William  Dudley,  conviction  for  sedition, 
1015-1016 

Pendleton  Act,  494 


Pen  hallow  v.  Doane,  21 

Pennsylvania,  regulation  of  pilotage,  204-207;  en 
acts  a  law  comenwig  recapture  of  fugitive  slaves, 
237;  coal  strike  of  1902,  516-517.  police  legisla- 
tion with  respect  to  co.il  mining,  814,  police  legis- 
lation on  use  of  shoddy,  814 

Pennsylvania  Coal  Co  v  Mahon,  814 

Pennsylvania  coal  strike  ot  1902,  527 

Pennsylvania  v  V\  est  Virginia,  515 

Permanent  Court  of  International  Justue,  Vnate 
refuses  to  approve  United  States  member  ship, 
689,  997 

Perry,  Arthur  Latham,  cited  on  income  taxation, 
443 

Perry  v.  United  States,  928 

Personal  liberty  laws,  enacted  after  the  decision  in 
Pngg  p.  Pennsylvania,  738-239 

Peterson  Baking  Co   v  Biyan,  814 

Petroleum  industry  Teapot  Dome  scandal,  789. 
regulation  uml<  r  the  National  Industrial  Recov 
ery  Act,  925-926 

Philippines:  acquisition,  467-468,  t«  mporary  gov- 
ernment by  the  United  States,  474  475,  jury  trial 
not  required,  480,  independence  proposed  by 
constitutional  amendment,  732,  independence 
granted,  996 

Pickering,  John,  impeachment,  101 

Pierce,  Franklin  vetoes  grant-m-aid  bill  for  indi- 
gent insane  peisons,  372,  veto  message  repro- 
duced, 952-953 

Pierce  ».  Society  of  Sisters,  796 

Pierre  t>.  Louisiana,  982 

Pilot  case,  204-207 

Pinchot,  GifTord  direction  of  the  Forest  Service, 
513-514;  the  Pinchot  LUIhnger  controversy,  547- 
548 

Pinchot-BalJinger  controversy,  547-548 

Pinckney,  Charles  Cot<>sworth,  candidate  for  presi- 
dency, 115 

Pinckney,  Thomas,  candidate  for  presidency,  114 

Pinkney,  William,  in  Dartmouth  College  case,  161 

Pitney,  Mahlon  appointment  to  the  Supreme 
Court,  565,  dissent  in  Wilson  t>  Ntw,  582;  resig 
nation,  770,  771 

Platt,  Orville  H  ,  on  the  acquisition  and  govern 
ment  of  territories,  468-472 

Platt  Amendment   adoption,  474;  abrogation,  990 

Plumer,  William,  on  government  of  territories,  125 

Pocket  veto,  the  Okanogan  Indians  case,  784-785 

Police  power  (see  also  Business  affected  with  a  pub- 
lic interest,  Due  process  of  law)'  use  in  New 
York  v  Miln,  195-198,  use  in  License  Cases, 
200-202,  relation  to  due  process  of  law,  201;  in 
Slaughterhouse  Cases,  337-342;  growth  of  regu- 
latory measures  affecting  railroads,  406  ff., 
restricted  by  liberty  of  contract,  432,  regulation 
of  hours  of  labor  limited  by  due  process  of  lawv 
520-522;  federal  "white-slave"  legislation,  548- 
550;  power  of  states  to  exclude  liquor  from  other 
states,  551-554;  state  regulation  of  hours  an<f 
wages,  582-584;  the  basis  of  state  labor  legisla- 
tion, 804  ff.;  development  of  doctrine  between 
the  first  World  War  and  the  New  Deal,  813-815, 
regulation  of  weight  of  loaves  of  bread,  814;  regu- 
lating manufacture  of  bedding  materials,  814; 
regulating  expansion  of  drug-store  chains,  814- 
815;  sterilization  of  mental  defectives,  815;  zon- 
ing legislation,  815,  public-utility  rate-making, 
820-821;  support  horn  martial  law,  822,  devel- 
opment of  fedeial  police  power,  824,  farm  legis- 
lation, 824,  quarantine  legislation,  824;  mini- 
mum wage  laws,  937-938,  946-948,  state  inspec- 
tion laws,  974-975;  control  of  solicitation  and 
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distribution  of  literature,  979;  prohibiting  use  of 
"fighting"  words,  979-980 

Political  parties  (see  also  the  names  of  particular 
parties):  in  relation  to  the  judiciary,  98  ff  ;  in 
relation  to  the  presidency,  113  ff.;  developments 
before  the  Civil  War,  270-271 

Political  questions:  statement  of  the  doctrine  in 
Luther  f.  Borden,  268;  involvement  in  reconstruc- 
tion, 324;  the  length  of  the  period  within  which  a 
constitutional  amendment  can  be  ratified,  707; 
state  use  of  martial  law  for  police  power  purposes, 
822 

Polk,  James  K.,  eminence  as  President,  487 

Poll  taxes,  use  to  restrict  Negro  voting  rights  in 
the  South,  347 

Pollock  v.  Farmers'  Loan  and  Trust  Co  ,  445  ff 

Pomeroy,  Samuel  C.,  on  investigating  Civil  War 
military  disasters,  304 

Popular  sovereignty,  240,  256 

Population,  growth  in  United  States  before  Civil 
War,  258 

Populist  party-  advocate  of  inflation,  369;  favors 
taxation  of  income,  440 

Porterfield  v.  Webb,  802 

Post  Office  Department:  establishment,  55;  size  at 
the  beginning  of  the  Civil  War,  265 

Postal  power:  censorship  during  the  Civil  War, 
290-291;  as  a  basis  for  federal  chartering  of  rail- 
roads, 410;  lottery  tickets  excluded  from  the 
mails,  525,  censorship  of  postal  privileges  during 
the  first  World  War,  605-606;  exclusion  of  The 
Masses  fiom  the  mail  during  the  first  World  War, 
610;  exclusion  of  the  Milwaukee  Leader  from  the 
mail  during  the  first  World  War,  613-614,  col- 
lection of  use  taxes  on  mail-order  transactions, 
974 

Postmaster  General,  see  Postal  power 

Pound,  Roscoe-  favors  appointment  of  Louis  D. 
Brandeis  to  the  Supreme  Court,  593-594;  criti- 
cizes the  anti-radical  activities  of  the  Department 
of  Justice,  686 

Powell  v.  Alabama,  800 

Power  Manufacturing  Co.  ».  Saunders,  824 

President  of  the  United  States  (see  also  Appointing 
power,  Executive  agreements,  Removal  power, 
Veto  power),  strong  and  weak  presidents,  5; 
constitutional  provisions  concerning,  36-38; 
election  of  the  first  1 'resident,  46;  mode  of  com- 
munication with  Congress,  49,  power  to  remove 
officers,  51-53;  power  over  aliens  under  act  of 
1798,  90;  appointing  power  in  Marbury  v.  Madi- 
son, 103  ff.,  office  established.  113  ff.,  tradition 
as  to  term  of  service,  113-114,  146-148;  effect 
of  war  upon  presidential  po\vers,  140-141;  nom- 
inating devices,  147;  preparatory  steps  toward 
office,  147-148;  position  sought  by  dMinguished 
members  of  Congress,  260,  history  of  the  office 
before  the  Civil  War,  262-266;  character  of 
nominees,  263,  power  to  decide  political  questions, 
267-268,  Lincoln  as  a  sectional  President,  271; 
effects  of  early  special  sessions  of  Congress  on 
presidential  leadership,  275-276;  struggle  with 
Congress  over  reconstruction,  312  ff  ;  impeach- 
ment of  President  Johnson,  317-319;  limitation 
of  removal  power  by  the  Tenure  of  Office  Act, 
317-319;  not  subject  to  injunction  by  the  Su- 
preme Court,  323;  relations  with  Congress  be- 
tween the  Civil  War  and  1900,  484  ff.;  the  Hayes- 
Tilden  controversy,  487-490;  legislation  on  pro- 
cedure for  counting  electoral  votes,  490;  presi- 
dential succession  legislation,  491-492:  Jackson 
and  Roosevelt  choose  successors,  528 ;  duty  with 
respect  to  legislation  of  doubtful  constitutional- 


ity, 552-554;  President  Taft  ciiticired  for  send- 
ing proposed  statutes  to  Congress  for  enactment, 
533,  mode  of  communicating  with  Congress,  568; 
peculiar  responsibility  in  the  field  of  foreign 
affairs,  598,  dominance  of  presidential  control 
during  the  first  World  War,  629  ff.;  660-661; 
difficulties  of  performing  duties  while  outside  the 
United  States,  665-669,  adoption  of  the  Twenti- 
eth Amendment,  722-728;  adjustment  of  the 
date  of  taking  office,  728;  proposed  constitu- 
tional amendment  to  change  the  term  to  six 
years,  732;  Presidential  reorganization  of  the 
federal  government,  750  ff  ;  congressional  rejec- 
tion of  executive  orders,  753  ff  ,  765-766;  struggle 
over  the  nomination  of  John  J.  Parker  to  the 
Supreme  Court,  776-779;  attempt  of  the  Senate 
to  withdraw  its  confirmation  of  an  appointment, 
783-784;  signature  of  bills  after  the  adjournment 
of  Congress,  784-786;  pardoning  power,  786; 
power  over  machinery  and  methods  under  the 
National  Industrial  Recovery  Act,  892-893; 
duty  ot  the  1  icsident  with  respect  to  legislation 
of  doubtful  constitutionality,  935-936;  scope  of 
powers  in  the  foreign  field,  998  ff.;  tradition 
against  the  third  term  is  broken  down,  1003-1004, 
expansion  of  executive  power  for  war  purposes, 
1007-1011;  leadership  over  legislative  policy, 
1021-1022;  term  of  service  under  modem  condi- 
tions, 1023-1024 

President's  Committee  on  Administrative  Manage- 
ment, plan  for  reorganizing  the  federal  govern- 
ment, 761 

President's  Mediation  Commission,  activities  in 
1917,  648 

President's  re-employment  agreement:  use  on  be- 
half of  laboi,  896,  incorporation  in  codes  of  fair 
competition,  906-907 

Presumption  of  constitutionality,  in  Bunting  v 
Oregon,  583 

Prices  (see  also  Anti  trust  acts):  price-fixing  during 
the  first  World  War,  636,  659,  price  nxmg  by 
trade  associations,  825-827,  price  control  undei 
the  New  Deal,  877;  difficulty  of  control  under 
NRA,  897;  control  under  the  New  Deal  agricul- 
tural program,  899-905;  tranklm  D.  Roosevelt 
on  the  relation  between  prices  and  wages,  910-911 

Prigg  v.  Pennsylvania,  236-238,  345 

Primary  elections-  icstriction  of  Negro  voting  rights, 
348,  federal  control  over,  790-791,  977-978 

Priorities,  power  of  the  War  Industrial  Board,  659 

Prison-made  goods  legislation,  554 

Privileges  and  immunities  clause:  interpretation  ia 
the  Slaughterhouse  Cases,  338-342;  consistent 
narrow  interpretation,  341-342 

Prize  Cases,  296-299,  319-320 

Prize-fight  film  legislation,  554 

Processing  tax  (see  also  Agriculture,  Taxation.), 
included  in  the  New  Deal  farm  bill,  883,  held  un- 
constitutional, 934-935 

Proclamation  of  Emancipation,  302 

Progressive  party,  on  Supreme  Court  review  of 
state  court  decisions,  563;  influence  on  the  elec- 
tion of  Woodrow  Wilson,  567,  leadership,  567* 
position  on  economy  and  efficiency  in  1912,  738, 
sponsors  a  national  budget  in  1916,  739;  continua- 
tion of  program  in  1924,  772 

Prohibition  (see  also  Eighteenth  Amendment 
Twenty-First  Amendment):  in  the  government 
of  Alaska,  45S,  the  Webb-Kenyon  Act,  550-554; 
adoption  during  the  first  World  War,  621-624; 
provisions  of  the  Selective  Draft  Act  of  the  first 
World  War,  622;  adoption  of  the  Eighteenth 
Amendment,  623;  adoption  of  the  Wartime  Pro* 
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hibition  Act,  624;  adoption  of  the  Volstead  Act, 
624;  debate  delays  food-control  legislation  during 
the  first  World  War,  631;  attitudes  toward  en- 
forcement, 703  ff.;  state  enforcement  at  the  time 
of  the  adoption  of  the  Eighteenth  Amendment, 
710;  modification  of  the  Volstead  Act,  718-719; 
repeal  and  the  aftermath  of  crime,  719;  manu- 
facture of  light  wines  and  beer,  883 

Protective  Tariff,  see  Tariff 

Providence  Bank  v.  Billings,  213 

Public  administration  (see  also  Governmental  re- 
organization, President  of  the  United  States): 
constitutional  development  restricted  by  the 
limitations  of  machinery,  5;  government  de- 
partments under  the  Articles  of  Confederation, 
23;  establishment  of  government  under  the  Con- 
stitution, 45  ff.;  establishment  of  the  executive 
departments,  51  ff.;  management  of  the  War  of 
1812,  140-143;  use  of  the  Bank  of  the  United 
States,  168  ff.;  the  Executive  prior  to  the  Civil 
War,  262-266;  lack  of  a  "fourth  branch  of  gov- 
ernment" before  the  Civil  War,  271-272;  recon- 
struction, 312  ff.;  control  of  banks  and  money, 
349  ff.;  control  of  agriculture,  370  ff  ;  Senator 
Fessenden  on  the  growth  of  federal  bureaus, 
379-380;  control  of  railroads,  389  ff  ;  restraining 
monopolies,  420  ff.;  control  of  territorial  posses- 
sions, 472  ff  ;  the  Executive  between  the  Civil 
V\  <ir  and  1900,  487-492,  administrative  personnel 
and  organization,  492-495,  the  Department  of 
Commerce  and  Labor,  502  ff.;  the  Hepburn  Act 
and  the  railroads,  505  ff  ,  conservation  of  natural 
resources,  511  ff  ,  acquisition  of  the  Panama 
Canal  area,  517-518;  public  finance  during  the 
Taft  administration,  530  ff.;  railroad  regulation 
during  the  Taft  administration,  5  36  ff  ,  limitation 
of  the  right  of  judicial  interference  in  railroad 
regulation,  541;  control  of  corporations,  542-543; 
conservation  of  natural  resources,  543  ff.;  direct 
election  of  senators,  558-561,  administrative 
changes  during  the  Taft  administration,  561- 
562,  the  Federal  Reserve  Act,  569-575;  organi- 
zation and  control  during  the  first  World  War, 
625  ff  ;  proposed  establishment  of  a  court  to  try 
administrators  who  exceeded  their  powers,  631- 
632,  modernizing  the  federal  government,  734  ff  ; 
the  Theodore  Roosevelt  investigation  of  the 
federal  government,  734-736;  the  Keep  Commis- 
sion, 735;  the  federal  budget  during  the  Theodore 
Roosevelt  administration,  735-736,  the  handling 
of  appropriation  bills  in  Congress  in  1909,  736; 
the  Taft  investigation  of  the  federal  government, 
736-739;  the  Taft  proposal  for  budget  reform, 
737-739;  status  of  governmental  reorganization 
during  the  Wilson  administration,  739-743; 
President  Wilson  vetoes  an  executive  budget  bill 
because  of  restrictions  on  the  removal  of  the 
comptroller  general,  742-743;  adoption  of  the 
Budget  and  Accounting  Act,  743-747;  adminis- 
tration of  the  Overman  Act  of  1918,  747-748; 
legislative  attempts  at  executive  reorganization, 
747-750;  presidential  reorganization,  750  ff.; 
congressional  rejection  of  executive  orders,  753 
ff.;  the  Humphrey  removal  case,  757-761;  con- 
troversy over  reorganization  of  the  independent 
regulatory  commissions,  761  ff  ,  the  Franklin  D. 
Roosevelt  program  for  governmental  reorganiza- 
tion, 761-768;  congressional  rejection  of  execu- 
tive orders,  765-766;  Senator  Byrnes  on  the 
immortality  of  federal  bureaus,  767;  unsolved 
problems,  767-768;  regulation  by  the  Federal 
trade  Commission,  827-328;  reorganization  of 
.iie  Federal  Power  Commission,  783,  control  of 


packers  and  stockyards,  828-^830  control  oj 
railroads,  831-833;  control  of  radio,  833;  control 
through  grants-in-aid,  837-839;  taxation  as  a 
basis  of  control,  839  ff.;  activities  of  the  Fedeial 
Farm  Board,  855-856;  government  in  relation  to 
electric  power,  859  ff.;  extension  of  government 
control  over  industry,  872-874;  expansion  of  the 
machinery  of  government  under  the  New  Deal, 
879-880;  New  Deal  concentration  of  power  in 
the  President,  880-881 ;  judicial  distrust  of  admin- 
istrative agencies,  921-922; "  jurisdictional  iacts," 
921-922;  multiplication  of  administrative  agen- 
cies under  the  New  Deal,  922;  defective  admin- 
istrative practice  in  federal  government,  925-926; 
the  judiciary  held  able  to  redetermme  facts 
upon  which  constitutional  questions  depend,  937; 
checks  upon  administration  in  recent  Supreme 
Court  decisions,  982-990;  growth  of  admmistra 
tive  agencies,  982-983;  Chief  Justice  Hughes  on 
the  spirit  of  administrative  authority,  986;  pas- 
sage and  veto  of  the  Walter-Logan  bill,  988-990; 
recommendations  of  the  Attorney  General's 
Committee  on  Administrative  Procedure,  988- 
990;  governmental  reorganization  for  war  pur 
poses,  1005  ff  ;  re-enactment  of  the  Overman  Act 
and  the  Trading  with  the  Enemy  Act,  1006-1007; 
expansion  of  executive  power  for  war  purposes, 
1007-1011;  in  a  eased  importance  of  administra- 
tive orders  and  decisions,  1008;  judicial  definition 
of  legislative  grants  to  administrative  agencies, 
1020;  presidential  leadership  over  legislative 
policy,  1021-1022;  the  presidential  term,  1023- 
1024;  management  of  the  administrative  ma- 
chine, 1024  ff  ,  effects  of  war  on  public  admin- 
istration, 1027-1028 

Public  Clearing  House  t>.  Coyne,  525 

Public-interest  doctrine,  see  Business  affected  with 
a  public  interest 

Public  lands  (see  also  Homestead  Act):  policy  of 
disposal,  261,  370  ff  ,  income  from  sale,  371,  380- 
381;  enactment  of  the  Homestead  Act,  380; 
grants  to  railroads,  380-381;  enactment  of  an 
agricultural  colleges  bill,  381-382;  grants  to 
railroads,  390-391 

Public  Lands  Commission,  515 

Public  Service  Commission  t>.  Great  Northern  Utili- 
ties Co.,  821 

Public  use:  as  basis  of  regulatory  power,  402  ff.; 
wages,  as  distinguished  from  rates,  said  not  to 
fall  within  the  public-use  concept,  581 

Public  Utility  Holding  Company  Act:  enactment 
and  administration,  915-916;  enforcement  969 

Public-utility  rate  making,  820-821 

Public  works:  huge  appropriations  requested  for 
public  construction,  891,  establishment  of  the 
Public  Works  Administration,  895 

Puerto  Rico:  acquisition,  408,  establishment  of  gov- 
ernment and  collection  of  duties,  476;  involve- 
ment in  the  Insular  Cases,  476  ff.;  jury  trial  not 
required,  480,  new  organic  act  provided,  480 

Pujo  Investigation,  571 

Pullman  strike,  434-^35 

Pump  priming,  under  the  New  Deal,  877,  895 

Pure  Food  and  Drug  Act,  511 

Purnell  Act,  386 

Quirin,  Richard,  see  Ex  parte  Quirin 

Radical  movement,  deportation  of  radicals  aftei 

the  first  World  War,  685-687 
Radio,  federal  control,  833 
Railroads:  early  construction,  259;  Congress  author- 

izes  government  control  during  the  CiviJ  Wan 
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290-291,  305,  309;  coercion  of  the  Baltimore  and 
Ohio  Railroad  during  the  Civil  War,  309;  pro- 
posals to  build  new  lines  during  Civil  War,  310- 
311 ;  c bartering  of  the  Union  Pacific  and  Northern 
Pacific,  311;  railroad  interest  in  legal  tender 
problems,  357,  history,  389  ff  ;  receive  loans  from 
the  federal  government,  390  ff.;  receive  grants 
of  land  from  the  federal  government,  390-391; 
Credit  Mobilier  scandal,  391;  mismanagement 
and  non-payment  of  obligations  to  the  federal 
government,  392  flf.;  the  Thurman  Act,  392-393, 
investigation  by  the  1'acific  Railway  Commis- 
sion, 393  ff.;  limitations  of  federal  power  to  com 
pel  testimony  as  to  management  of  railroads, 
394-396;  payment  of  debt  of  Pacific  railroads  to 
the  federal  government,  396-397,  rebates  and 
other  abuses  which  called  for  regulation,  397, 
development  of  the  doctrine  of  business  affected 
with  a  public  interest,  397  fT  ,  decisions  in  the 
('•ranger  Cases,  398  fT  ;  growth  of  the  protective 
policy  of  the  federal  courts,  401  fT  ,  doctrine  of 
public  use  as  a  basis  of  regulatory  power,  402  ff  ; 
the  rule  for  rate-making  in  Smyth  v  Ames,  403- 
4O4;  growth  in  power  of  regulatory  commissions, 
406  n;  power  of  Congress  to  build  competing 
lines,  407-408;  victory  against  slate  regulation 
in  the  Wabash  case,  40X;  beginning  of  federal 
regulation,  408  ff  ,  wield  effective  power  over 
state  regulatory  commissions,  409,  federal  stat- 
utes affecting  the  Pacific^  railroads,  410;  back- 
ground of  the  Interstate  Commerce  Act,  411  ff  , 
abuses  in  need  of  federal  regulation,  411  ff, 
early  struggles  with  the  Interstate  Commerce 
Commission,  416-419;  Pullman  strike,  434-435, 
enactment  of  the  Hepburn  Act,  505-506;  Con 
gress  does  away  with  fellow-servant  and  con- 
tributory-negligence doctrines  on  interstate  rail- 
roads, 506,  Hours  of  Service  Act,  507;  the  Erd- 
man  Act  held  unconstitutional  as  to  its  prohibi- 
tion of  "yellow-dog"  contracts,  522-524;  enact- 
ment of  the  Mann-Elkins  Act,  536-537,  opera- 
tions of  the  Commerce  Court,  537-540,  regula- 
tion during  the  Taft  administration,  540-541, 
difficulties  of  discovering  value  for  Mte-muking 
purposes,  541-542;  threatened  stnke  over  hours 
and  wages  in  191t>,  579-5^2;  YViKon  v  New  and 
the  power  of  Congress  to  regulate  hours  and 
wages  on  railroads,  581-S.X2,  control  during  the 
first  World  War,  639-644,  Transportation  Act 
of  1920,  832-333;  the  "recapture  clause,"  832- 
833;  program  for  recovery  under  the  New  Deal, 
888-889;  government  aid  under  the  New  Deal, 
917;  a  railroad  retirement  act  held  unconstitu- 
tional, 933-934 

Railroad  Retirement  Board  v.  Alton  Railroad  Co  , 
933-934 

Railroads'  War  Board,  operations  during  the  first 
World  War,  640 

Railway  Labor  Act  of  1926,  guarantee  of  the  right 
of  collective  bargaining,  905-906 

Railway  Labor  Act  of  1934,  held  constitutional, 
948-949 

Randolph,  Edmund  presents  the  Virginia  plan,  32; 
opposes  establishment  of  the  Bank  of  the  United 
States,  72-73,  argument  in  Chishohn  ».  Georgia, 
87;  leads  Republican  opposition  to  the  embargo 
measure,  134-135,  opposes  establishment  of  the 
second  Bank  of  the  United  States,  173 

Rassmussen  t».  United  States,  480 

Rate-making  for  public  utilities,  difficulties,  403- 
404,  820-821,  859-S60;  proposal  of  the  yardstick 
device,  859-860 

v.  United  States,  760-  761,  933 


Rawle,  Francis,  opposition  to  the  appointment  oi 
Louis  D.  Brandeis  to  the  Supreme  Court,  593 

Reagan,  John  H.:  plans  for  regulating  interstate 
commerce  by  railroad,  411  ff.;  interest  in  anti- 
trust legislation,  423,  as  a  distinguished  member 
of  Congress,  486 

Recall  of  judges,  in  connection  with  the  admission 
of  Arizona,  554-557 

Reciprocal  immunity  from  taxation,  842-844 

Reciprocal  trade  agreements,  adoption,  995-996 

Recognition:  Richard  Olney  on  proper  procedure, 
466;  policy  of  United  States,  999-1000 

Reconstruction:  history,  312-348;  theories  as  to 
the  constitutional  position  of  the  southern  states, 
314;  establishment  of  military  government,  316- 
317;  Supreme  Court  decisions,  319  flf.;  adoption 
of  the  Fourteenth  Amendment,  329-334;  adop- 
tion of  the  Fifteenth  Amendment,  334-336;  en- 
forcement of  the  Fourteenth  and  Fifteenth 
Amendments,  335  ff  ;  end  of  military  occupation 
of  the  South,  336;  judicial  interpretation  of  the 
Fourteenth  and  1'ifteenth  Amendments,  336- 
342,  enforcement  legislation  in  the  courts,  342  ff.; 
withdrawal  of  federal  troops  from  the  South,  344 

Reconstruction  Acts,  constitutionality  challenged, 
322  ff 

Reconstruction  Finance  Corporation,  as  successor 
to  the  War  Finance  Corporation,  661;  establish- 
ment, 848;  gives  aid  to  railroads,  888-889;  ex- 
pansion of  powers,  917-918 

Red  Cross,  investigations  performed  by  the  Ameri- 
can Protective  League,  607 

Reed,  David  A.,  on  constitutionality  of  action  on 
gold-clause  contracts,  886 

Reed,  James  A.:  condemnation  of  the  proposed 
Food  Administration,  630,  634  o35,  opposes  war 
cabinet  bill,  656 

Reed,  Stanley  asks  dismissal  of  the  appeal  in 
United  States  v.  Belcher,  929-930;  analysis  of 
proposals  to  clear  the  judicial  path  for  the  New 
Deal,  941;  appointment  to  the  Supreme  Court, 
957-958;  position  as  to  reorganization  of  the 
federal  j'udiciary,  958;  failure  as  solicitor  general 
in  winning  New  Deal  decisions,  960;  personnel 
activities  while  on  the  Supreme  Court,  961;  opin- 
ion in  United  States  v.  Rock  Royal  Cooperative 
and  II.  P  Hood  and  Sons  v.  United  States,  964; 
dissent  in  National  Labor  Relations  Board  v 
Fansteel  Metal  Corporation,  966;  opinion  in 
United  States  v  Appalachian  Electric  Power  Co., 
970-971;  position  in  Erie  Railroad  Co.  ».  Tomp- 
kms,  977 

Reed,  Thomas  B.,  influence  on  rules  of  the  House  of 
Representatives,  484 

Regulatory  commissions  (see  also  Independent 
regulatory  commissions,  Railroads),  growth  in 
power,  406  ff. 

Relief  (see  also  Social  Security):  enactment  of  an 
unemployment  relief  measure,  886-887;  relation 
of  minimum-wage  legislation  to  relief  problems, 
947,  discussed  in  connection  with  a  state  unem- 
ployment compensation  act,  951-952 

Religion,  see  Freedom  of  religion 

Removal  power:  early  discussion  in  relation  to  cabi- 
net officers,  51-53;  Tenure  of  Office  Act,  317-319; 
administration  of  the  Tenure  of  Office  Act,  485- 
486;  President  Wilson  vetoes  an  executive  budget 
bill  because  of  limitations  on  removal  of  the 
comptroller  general,  742-743;  the  comptroller 
general  not  subject  to  removal  by  the  President, 
744-745;  the  Humphrey  removal  case,  757-761, 
Myers  v.  United  States,  759-760 

Reorganization  Act  of  1939:  enactment  aad  en- 
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forcement,  766-76* ;  administration  in  connec- 
tion with  the  second  World  War,  1005 

Reorganization  of  government,  see  Governmental 
reorganization 

Republican  form  of  government,  discussed  in 
Luther  v  Borden,  267-268 

Republican  party:  early  history,  271;  identified  in 
the  South  with  carpetbag  government,  347 ;  atti- 
tude toward  currency  issues  after  the  Civil  War, 
366;  pledged  to  the  support  of  agriculture  in  the 
Civil  War  period,  376;  imperialism,  459  ff ,  475 
ff.;  struggle  in  the  Hayes-Tilden  controversy, 
487-490;  favors  establishment  of  a  Department 
of  Commerce,  503;  wins  control  of  Congress  in 
1918,  664-665;  position  on  woman  suffrage, 
694  ff.;  recommends  modification  of  the  Eight- 
eenth Amendment,  715;  position  on  economy  and 
efficiency  in  1912,  738;  1916  platform  denounces 
governmental  waste,  738-739;  favors  govern- 
mental reorganization,  749;  return  to  power  after 
the  first  World  War,  847;  pledge  of  aid  to  farm- 
ers in  1928,  854;  repudiation  m  1932,  875;  lauds 
the  Supreme  Court  for  holding  off  New  Deal  en- 
croachments, 941 

Republican  party  (Jeffersonian)  combats  Federal- 
ist entrenchment  in  judiciary,  100;  hostility  to 
the  decision  in  Marbury  v  Madison,  106;  vic- 
torious in  election  of  1800,  114-115;  split  into 
factions  after  dissolution  of  the  Federalist  party, 
147;  involvement  in  Dartmouth  College  case,  158 

Republicans  (Jeffersonian) :  sympathy  with  Irene h 
and  opposition  to  Alien  and  Sedition  Acts,  88  ff., 
division  on  Jefferson's  commercial  program, 
134  ff.;  support  establishment  of  the  second  Bank 
of  the  United  States,  173 

Resettlement  Administration,  establishment,  903- 
904 

Resumption  Act  of  1878,  366 

Rhode  Island*  slow  in  ratifying  the  Constitution, 
44;  regulation  of  sale  of  liquor,  199-202,  conflicts 
between  rival  governments,  267-268;  registra- 
tion of  labor  during  the  first  World  War,  621; 
suit  to  challenge  the  validity  of  the  Volstead 
Act,  705 

Rhode  Island  v.  Palmer,  117,  705-706,  709 

Ribnik  v.  McBride,  818,  978 

Richardson,  William  M.,  in  the  Dartmouth  College 
case,  158-159 

Roane,  Spencer:  head  of  Virginia  court  of  appeals 
and  rival  of  John  Marshall,  108  ff.;  criticizes 
Marshall's  opinion  in  Cohens  v.  Virginia,  112; 
attacks  Marshall  opinion  in  McCulloch  v.  Mary- 
land, 177-178 

Roberts,  Owen  J.:  opinion  in  Nardone  v.  United 
States,  708;  appointment  to  the  Supreme  Court, 
779;  alignment  on  the  Supreme  Court,  780;  opin- 
ion in  Nebbia  v.  New  York,  819-820;  social  phil- 
osophy, 920;  opinion  in  Nebbia  v.  New  York, 
924;  opinion  in  Railroad  Retirement  Board  v. 
Alton  Railroad  Co.,  933-934;  opinion  in  United 
States  P.  Butler,  934-935;  position  in  Morehead  v. 
New  York  ex  rel.  Tipaldo,  938;  opinion  in  Associ- 
ated Press  v.  National  Labor  Relations  Board, 
950-951 ;  left  as  the  only  non-Roosevelt  appointee 
on  the  Supreme  Court,  955-956;  participation  in 
the  Pearl  Harbor  investigation,  961;  opinion  in 
Mulford  t.  Smith,  962-963;  dissent  in  H,  P. 
Hood  and  Sons  v.  United  States,  964;  dissent  in 
Apex  Hosiery  Co.  t».  Leader,  967;  dissent  in 
United  States  ?.  Hutcbeson,  968;  opinion  in 
Tennessee  Electric  Power  Co.  t».  Tennessee  Valley 
Authority,  970;  dissent  in  United  States  v.  Appa- 
lachian Electric  Power  Co..  971;  dissent  in  Mc- 


Goldrick  9.  Berwind-White  Coal  Mining  Co  ,  974, 
dissent  in  Nelson  v.  Sears,  Roebuck  and  Co.,  974, 
dissent  in  United  States  v  Morgan,  987;  on  judi 
cial  usurpation  of  oower,  991 

Robinson,  Joseph,  leads  Senate  struggle  for  a 
modified  court  plan,  945-946 

Rockefeller,  John  1).:  eminence,  486;  name  used  in 
connection  with  creation  of  the  Bureau  of  Cor 
porations,  504;  labor  difficulties  in  Colorado 
mines,  578 

Roosevelt,  Franklin  D.:  presidency.  5;  reliance  on 
"brain  trust,"  63;  as  a  national  leader  in  the 
presidency,  502;  attitude  toward  desirable  legis- 
lation of  doubtful  constitutionality,  554;  advo- 
cates participation  in  the  Permanent  Court  of 
International  Justice,  689,  advocates  repeal  of 
the  Eighteenth  Amendment,  715;  proclaims  re- 
peal of  the  Eighteenth  Amendment,  719,  recom 
mends  modification  of  the  Volstead  Act,  71°, 
urges  ratification  of  the  child-labor  amendment, 
730,  requests  enactment  of  a  measure  prescribing 
fair  labor  standards,  731;  appointments  to  the 
office  of  comptroller  general,  746-747;  defended 
against  the  charge  of  desire  for  dictatorship,  755. 
drastic  action  at  the  beginning  of  his  administra- 
tion, 755-757;  initial  acceptance  of  leadership 
over  Congress,  756-757,  the  Humphrey  removal 
case,  757-761;  program,  for  governmental  reor- 
ganization, 761-768;  comment  on  the  purchase 
of  votes  in  the  Senate,  764;  repudiate?  charge  of 
desire  for  dictatorship,  764-765;  influenced  by 
experience  dunng  the  first  World  War,  878,  in- 
augural address,  878,  as  a  strong  leader  at  the 
beginning  of  his  administration,  880-881;  calls 
Congress  in  special  session,  881 ;  proclaims  a  bank 
holiday,  881 ;  restoration  of  the  banking  system, 
881-882;  seeks  enactment  of  an  economy  meas- 
ure, 882;  sends  a  farm  bill  to  Congress,  883; 
sends  the  farm-mortgage  bill  to  Congress,  884; 
takes  the  United  States  off  the  gold  standard, 
885;  advocates  unemployment  relief,  886-887; 
asks  authority  to  establish  a  Civilian  Conserva- 
tion Corps,  886-887;  seeks  legislation  for  super- 
vision of  sale  of  securities,  887,  advocates  govern- 
mental operation  of  Muscle  Shoals,  887-888; 
asks  legislation  to  prevent  foreclosure  of  mort- 
gages, 888,  asks  enactment  of  emergency  rail- 
road legislation,  888-889;  announces  plans  for 
labor  legislation,  889;  submits  a  bill  to  provide 
for  national  recovery,  891;  comment  when  sign- 
ing the  National  industrial  Recovery  Act,  894, 
use  of  patronage,  894,  re-election  in  1936,  895; 
seeks  enactment  of  a  fair  labor  standards  act, 
909;  on  relation  between  prices  and  wages,  910- 
911;  sponsors  a  social  security  program,  912-913; 
justification  of  the  social  security  program,  914- 
915;  discussion  of  the  concentration  of  economic 
power,  918-919,  comment  on  the  Republicanism 
of  the  Supreme  Court,  920;  inaugural  addr*5ss, 
922;  criticizes  the  Supreme  Court  decision  in  the 
Schechter  case,  933,  asks  enactment  of  coal  legis- 
lation in  spite  of  doubts  as  to  constitutionality, 
935;  duty  of  the  I 'resident  with  respect  to  legis- 
lation of  doubtful  constitutionality,  935-036, 
avoids  criticism  of  the  Supreme  Court  in  the 
1936  campaign,  941;  plan  of  court  reform,  942- 
943;  appointments  to  the  Supreme  Court,  956-- 
961;  vetoes  the  Walter-Logan  bill,  989-990; 
position  on  foreign  policy,  994  ff.;  secures  adop- 
tion of  the  reciprocal  trade  agreement  program, 
995;  supports  investigation  of  the  munitions  in- 
dustry, 996;  prohibition  of  military  exports  to 
belligerents  in  South  America,  998-999;  polic> 
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m  neutrality  legislation,  area  of  presidential  dis- 
cretion, 998,  1000;  position  on  the  League  of 
Nations,  V99-1000,  policy  as  to  neutrality  legisla- 
tion, 1000-1001;  "quarantine  speech,"  1001; 
threatens  use  of  "methods  short  of  war,"  1001- 
1002;  denounces  Italian  invasion  of  France, 
1002;  statement  of  four  essential  human  free- 
doms, 1002-1003;  breaks  the  third  term  tradi- 
tion, 1003-1004;  general  attitude  toward  tradi- 
tions, 1003-1004;  appointment  of  a  War  Re- 
sources Board,  1004-1005;  re-establishment  of 
the  advisory  commission  to  the  Council  of  Na- 
tional Defense,  1005;  demands  farm  price  legis- 
lation on  threat  to  act  without  it,  1009-1010; 
accused  of  dictatorship  in  connection  with  de- 
mand for  farm  pi  ice  regulation,  1010;  right  of 
immunity  from  criticism,  1015 

Roosevelt,  Theodore:  in  Spanish-American  War, 
467;  history  of  administration,  501-527;  becomes 
President,  501;  characterization,  501-502;  urges 
establishment  of  a  Department  of  Commerce, 
503-504;  use  of  the  Rockeieller  name  to  secure 
establishment  of  the  Bureau  of  Corporations, 
504;  seeks  more  power  for  the  Interstate  Com- 
merce Commission,  505-506;  distinction  be- 
tween good  and  bad  combinations,  507-508;  anti- 
trust program,  507-511;  claims  credit  for  the 
Northern  Securities  decision,  509;  action  against 
the  beef  trust,  510;  anti-trust  suit  against  the 
Standard  Oil  Co,  511;  interest  in  conservation, 
512-516;  expansion  of  area  included  in  national 
forests,  513-514,  action  in  the  Pennsylvania  coal 
strike  of  1902,  516-517,  method  of  acquiring  the 
Panama  Canal  concession,  517;  attitude  toward 
foreign  affairs,  517-518,  gentleman's  agreement 
with  Japan,  517-518;  tactics  in  connection  with 
Panama,  517-518,  use  of  executive  agreements, 
517-518;  appointments  to  the  Supreme  Court, 
518-520;  on  the  qualifications  of  Oliver  Wendell 
Holmes,  Jr.,  for  the  Supreme  Court,  518-519, 
comparison  of  John  Marshall  and  Roger  B 
Taney,  519;  his  appraisal  of  his  presidency,  527, 
selection  of  Taft  as  his  successor,  528;  comparison 
with  Taft,  528-5JO,  attitude  toward  business, 
530;  attitude  toward  income  and  inheritance 
taxes,  531;  recommends  acquisition  of  eastern 
areas  for  national  forests,  546;  attitude  toward 
desirable  legislation  of  doubtful  constitutionality, 
554;  on  the  admission  of  Arizona  and  the  recall 
of  judges,  556-557,  on  appointment  of  Charles  E. 
Hughes  to  the  Supreme  Court,  564-565;  relation 
of  activities  to  the  election  of  Woodrow  Wilson, 
567;  appeals  for  election  of  a  Republican  Con- 
gress in  1918,  664;  criticism  of  the  Taft-Knox 
arbitration  treaties,  670;  investigation  of  the 
operations  of  the  federal  government,  734-736 

Foot,  Elihu:  appointed  Secretary  of  War,  472-473; 
conference  with  J.  Pierpont  Morgan  on  the 
Pennsylvania  coal  strike  of  1902,  516;  opposes 
enacting  an  income  tax  law  in  the  face  of  the 
Pollock  decisions,  532-533;  opinion  as  to  the 
meaning  of  the  proposed  income  tax  amendment, 
536;  opposition  to  the  Webb-Kcnyon  bill,  551- 
552;  opposition  to  the  recall  of  judges,  555;  op- 
position to  the  direct  election  of  senators,  559- 
560;  opposition  to  the  appointment  of  Louis  D. 
Brandeis  to  the  Supreme  Court,  593;  negotiation 
of  arbitration  treaties,  670,  aids  in  organization 
of  the  Permanent  Court  of  International  Justice, 
689;  counsel  in  cases  challenging  the  validity  of 
the  Volstead  Act,  705 

Roy,  Rob,  quoted  by  Champ  Clark  on  the  acquisi- 
tion of  Hawaii.  462 


Rule  of  reason:  early  statement,  430-431;  accepted 
by  the  Supreme  Court,  543 

Rundle  v.  Delaware  and  Raritan  Canal  Co.,  227 

R upper!  ».  Caffey,  624 

Russia  sells  Alaska  to  the  United  States,  454-455, 
United  States  government  criticized  for  sending 
troops  to  Russia  during  the  first  World  War,  612 

Ruthenberg  v.  United  States,  602 

Rutledge,  John,  confirmation  as  Chief  Justice  re- 
fused, 98 

Rutledge,  Wiley  B.,  appointment  to  the  Supreme 
Court,  960 

Sabin,  George  M.,  hi  In  re  Pacific  Railway  Commis- 
sion, 395 

Sabotage-  in  American  factories  before  United 
States  entry  into  the  first  VVorld  War,  603;  pro- 
posal of  military  trials  for  civilian  offenders  dur- 
ing the  hrst  World  War,  616-618;  punishment  of 
enemy  saboteurs,  1013 

Sabotage  Act,  application  to  strikes,  619 

St.  Joseph  Stockyards  Co.  v.  United  States,  937 

St  Louis  and  O'Fallon  Railway  Co.  v.  United 
States,  821 

St.  Thomas  Island,  William  H.  Seward  iceks  tc 
purchase,  455 

Salaries,  of  cabinet  officers,  60-61 

San  Mateo  County  v.  Southern  Pacific  Railroad  Co , 
404 

Sanford,  Edward  T.:  appointment  to  Supreme 
Court,  771;  philosophy,  771,  death,  776;  dissent 
in  United  States  v.  Schwimmer,  803;  dissent  in 
Adkins  t>.  Children's  Hospital,  800 

Santa  Clara  County  v.  Southern  Pacific  Railroad 
Co.,  405 

Santo  Domingo,  executive  agreement  and  treaty 
with  the  United  States,  518 

Sawyer,  Lorenzo,  economic  philosophy,  395 

Schaefer  v.  United  States,  613,  794 

Sthechter  case,  see  A.L.A.  Schechter  Corporation 
v  United  States 

Schenck  v.  United  States,  611,  795,  1015-1016 

Schneider  v.  Irvington,  979 

Sehneiderman  ».  United  States,  1014 

Scott,  Dred,  involvement  in  the  Dred  Scott  case, 
244  ff. 

Scottsboro  cases,  800 

Sears,  Roebuck  and  Co.,  litigation  over  use  taxes, 
974 

Secession:  early  threats,  120;  plans  hi  connection 
with  the  Burr  conspiracy,  126  ff.;  discussed  in 
1856,  241;  President  Lincoln  on  the  evils  of  dis- 
union, 274;  Lincoln's  call  for  federal  troops  to 
block  secession,  276;  no  constitutional  right  of 
secession,  327 

Second  Employers'  Liability  Cases,  507 

Second  World  War.  history,  993-1016;  foreign 
policy  of  the  New  Deal,  994  ff.;  American  disil- 
lusionment after  the  first  World  War,  996;  inves- 
tigation of  the  munitions  industry,  996-997; 
pre-war  criticism  of  plans  for  industrial  mobiliza- 
tion, 997;  neutrality  legislation,  997-998;  admin- 
istration of  neutrality  legislation,  1000-1001 ;  the 
Roosevelt  "quarantine  speech,"  1001;  President 
Roosevelt  threatens  use  of  "methods  short  of 
war,"  1001-1002;  President  Roosevelt  denounces 
Italian  invasion  of  France,  1002;  President 
Roosevelt's  statement  of  four  essential  human 
freedoms,  1002-1003;  abandonment  of  the  em- 
bargo on  war  expoits  to  belligerents,  1003,  pre- 
war mobilization  and  control,  1004-1006;  activi- 
ties of  the  War  Resources  Board,  1004-1005 
re-establishment  of  the  advisory  commission  U 


INDEX 


1069 


the  Council  of  National  Defense,  1005;  govern- 
mental reorganization  for  war  purposes,  1005  G  : 
appropriations  for  national  defense,  1006;  repeal 
of  neutrality  legislation,  1006;  restoration  of  the 
right  to  lend  to  belligerents  and  defaulting  credi- 
tors, 1006;  enactment  of  the  Lend-Lease  Act, 
1006;  establishment  of  peace-time  conscription, 
1006;  registration  of  aliens,  1006;  strengthening 
of  legislation  dealing  with  sedition  and  espionage, 
1006,  registration  of  foreign  pi  opagandists,  1006; 
the  Pearl  Harbor  disaster,  1006;  the  flow  of 
appropriations,  1006;  re-enactment  of  the  Over- 
man Act  and  the  Trading  with  the  Enemy  Act, 
1006^1007,  establishment  of  the  Office  for  Pro- 
duction Management,  1007;  establishment  of  the 
Office  of  Price  Administration,  1007;  establish- 
ment of  the  Lend-Lease  Administration,  1007; 
expansion  of  executive  power  for  war  purposes, 
1007-1011;  congressional  checks  on  presidential 
powers  after  the  1942  election,  1010-1011;  con- 
gressional investigations,  1011;  judicial  action, 
1012-1016;  efforts  to  improve  civil  jurisdiction 
to  make  military  trials  unnecessary,  1013-1014; 
cancellation  of  naturalization  certificates  of  dis- 
loyal persons,  1014.  treason  cases,  1014 

Secret  Service,  activity  during  the  first  World  War, 
606-<>07 

Securities  and  Exchange  Commission:  initial  regu- 
lation of  the  sale  of  securities,  887;  establishment, 
915;  power  limited,  937;  enforcement  of  the  Pub- 
lic Utility  Holding  Company  Act,  969 

Sedition  Alien  and  Sedition  Acts  of  1798,  88  ff  ; 
Sedition  Act  of  1918,  97;  enactment  of  the  Sedi- 
tion Act  of  1918,  605-606,  excessive  zeal  in  en- 
forcing the  Sedition  Act  of  1918,  607-608;  pro- 
posal of  military  trials  for  civilian  offenders  dur- 
ing the  first  World  War,  616-618;  legislation 
strengthened,  1006;  problems  involved  in  pun- 
ishment without  injubtice,  1015;  recent  cases, 
1015-1016 

Sedition  Act  of  1798:  enactment  and  enforcement, 
88  ff.,  comment  by  Oliver  Wendell  Holmes,  Jr., 
612 

Sedition  Act  of  1918:  enactment,  605-606;  excessive 
zeal  in  enforcement,  607-608 

Selective  Draft  Law  Cases,  142,  295,  602 

Self-incrimination.  protection  against  in  Pacific 
railroad  investigation,  394-396;  in  relation  to 
testimony  under  the  Interstate  Commerce  Act, 
417-418;  immunity  derived  from  previous  testi- 
mony as  to  misconduct,  510,  immunity  not  guar- 
anteed by  the  Fourteenth  Amendment,  510 

Senate  (see  also  Appointing  power,  Congress, 
Treaties):  as  adviser  to  the  President,  61;  re- 
sponsibility to  state  legislatures,  171;  as  an  ad- 
visory body  to  the  President,  259,  action  on  the 
treaty  to  pui chase  Alaska,  454-455;  participates 
in  annexation  of  Hawaii  by  joint  resolution  rather 
than  by  treaty,  461-405;  direct  election  of  sena- 
tors, 558-561;  changes  in  character  after  adop- 
tion of  Seventeenth  Amendment,  560-561;  limi- 
tations on  debate,  599-600;  controversy  over  the 
arming  of  merchant  ships,  599-600;  the  treaty - 
making  power,  669  IT.;  action  on  the  Treaty  of 
Versailles,  676  ff.;  rejection  of  the  nomination  of 
John  J.  Parker,  776-779;  attempt  to  withdraw 
confirmation  of  an  appointment,  783-784 

Senn  v.  Tile  Layers  Protective  Union,  951 

Separation  of  powers:  resort  to  in  Constitution, 
33-34;  powers  merged  in  regulatory  commissions, 
407;  the  Interstate  Commerce  Commission,  415; 
creation  of  the  Federal  Trade  Commission,  573- 
575;  expansion  of  presidential  power  during  the 


first  World  War,  629  ff.;  expansion  of  the  powers 
of  the  President  under  the  New  Deal,  875  ff,; 
presidential  leadership  in  foreign  affairs,  998  ff., 
expansion  of  executive  power  during  the  second 
World  War,  1006  ff. 

Seventeenth  Amendment:  adoption,  55&-561;  paves 
the  way  for  other  constitutional  amendments, 
694;  repeal  proposed,  732 

Seward,  William  H.:  a  strong  character  in  Lincoln1! 
cabinet,  275;  opposition  to  an  early  special  session 
of  Congress,  276;  negotiates  acquisition  of  Alaska, 
454-455;  negotiation  to  purchase  St.  Thomas 
Island,  455 

Seward 's  Folly,  457 

Shays  Rebellion,  26 

Sherley,  Swager,  advocates  budget  reform,  739 

Sherman,  John:  proposes  establishment  of  a  joint 
committee  on  the  conduct  of  the  war,  304;  spon- 
sors anti-trust  legislation,  422  ff.;  opposition  to 
an  income  tax  bill,  443 ;  as  a  distinguished  mem- 
ber of  Congress,  486 

Sherman,  Lawrence  Y.,  joins  the  filibuster  to  com- 
pel the  calling  of  a  special  session  of  Congress, 
674 

Sherman,  Roger,  member  of  the  Constitutional 
Convention,  30 

Sherman  Act,  see  Anti-trust  acts 

Shipping  Act  of  1916  relation  to  Anti-trust  acts, 
575,  enactment,  598 

Shiras,  George:  involvement  in  the  Pollock  income 
tax  decision,  451;  position  in  the  Insular  Cases, 
479 

Shreveport  Cases,  541 

" Sic k  Chicken  "  case,  see  A.L.A  Schechter  Corpora- 
tion v  United  States 

Silver  Shirts,  prosecution  of  leaders  for  sedition, 
1015-1016 

Silverthorne  Lumber  Co.  v.  United  States,  799 

Simpson  t>.  Shepard,  541 

Sinclair,  Harry  F.t  refusal  to  testify  in  connection 
with  the  Teapot  Dome  scandal,  789 

Sinclair,  Upton,  novel  about  Chicago  packing 
houses,  510 

Sinclair  v  United  States,  396,  789 

Sinking  Fund  Cases,  392-393 

"Sit-down"  strikes,  966,  967 

Sixteenth  Amendment,  adoption,  534-536,  588- 
589;  paves  the  way  for  other  constitutional 
amendments,  694 

Slaughterhouse  Cases,  334,  337-342 

Slave  trade,  outlawed  by  Congress,  232 

Slavery:  importation  of  slavpfl,  36;  history,  230- 
257,  constitutional  provisions,  231;  relation  be- 
tween slavery  and  state-rights  doctrines,  230-231 ; 
the  slave  trade  outlawed,  232;  the  Missouri  Com- 
promise, 233-234;  relation  to  the  doctrine  of 
nullification,  236;  attempts  to  enforce  Fugitive 
Slave  Act  of  1793,  236  ff.;  the  Compromise  of 
1850,  238-240,  personal-liberty  laws,  238-239; 
new  machinery  for  the  recovery  of  fugitive  slaves, 
239-240;  the  Kansas-Nebraska  Act,  240- -241; 
Strader  v.  Graham,  242-243;  the  Dred  Scott  case, 
243-251;  the  Booth  cases,  251-254;  strife  m 
Kansas,  256;  declining  portion  of  the  South  in 
the  Union,  256;  causes  of  the  Civil  War,  256,  259; 
Congress  frees  District  of  Columbia  slaves  in 
1862,  301;  proclamation  of  emancipation,  302, 
abolished  in  many  states  by  constitutional 
amendment,  313 

Smith,  Adam .  A n  Inquiry  into  the  Nature  and  Camel 
of  the  Wealth  of  Nations,  11;  influence  on  Ameri 
can  ideas  before  the  Civil  War,  272;  cited  or 
income  taxation,  443 
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Smith,  George  Otis,  controversy  over  appointment 
to  the  Federal  Power  Commission,  783-784 

Smith  v.  Texas,  982 

Smith  *.  Turner,  202-204 

Smoot,  Reed:  opposes  the  Overman  bill,  657;  on 
governmental  reorganization,  748 

Smyth  v.  Ames,  40M04,  542,  820-821 

Smyth  9.  United  States,  929 

Social  contract,  11 

Social  Security  Act  (see  aho  Relief):  enactment  and 
administration,  912-915,  held  constitutional, 
952-954 

Socialism,  advocated  by  Edward  Bellamy,  406, 422; 
denunciation  of  the  income  tax  bill  of  1894  as 
socialistic,  441  fL,  the  Adamson  Act  character- 
ized as  a  step  towaid  socialism,  581;  child-labor 
legislation  regarded  as  socialistic,  584;  Gustavus 
Myers'  socialist  history  of  the  Supreme  Court, 
590-591;  the  anticipated  effect  of  enfranchising 
Negro  women,  698 

Socialist  party,  sj>onsorship  of  the  "Left-Wing 
Manifesto,"  794 

Socialists  opposition  to  conscription  during  first 
World  War,  602;  interference  with  military  re- 
cruitments during  the  first  World  War,  611-612; 
Victor  Berger's  Milwaukee  Leader  excluded  from 
the  mails  during  the  first  World  War,  613-614, 
prosecution  of  Victor  Berger  for  violation  of  the 
Espionage  Act,  615,  support  of  Victor  L.  Berger 
for  positions  in  the  United  States  Senate  and  the 
House  of  Representatives,  615 

Soil  Conservation  and  Domestic  Allotment  Act, 
enactment  and  administration,  902 

South  Carolina:  nullification  of  the  Tariff  Act  of 
1332,  234-236;  involvement  in  the  Hayes-Tilden 
controversy,  487-490 

South  Carolina  9.  United  States,  526 

South  Dakota  v.  North  Carolina,  88,  527 

Southern  Pacific  Railroad  Co.,  arranges  to  pay  debt 
of  Pacific  railroads  to  the  federal  government, 
396-397 

Southern  Pacific  Co.  ».  Gallagher,  974 

Southern  Pacific  Co.  v  Jensen,  976-977 

Southern  states  (see  also  Civil  V\ar,  Negroes,  Re- 
construction, Slavery,  Suffrage):  the  Virginia 
and  Kentucky  Resolutions,  92  ff.;  entanglements 
of  commerce  and  slavery  issues,  195  ff.;  slave 
trade  outlawed,  232;  adoption  of  the  Missouri 
Compromise,  233-234;  South  Carolina  nullifi- 
cation of  federal  tariff  legislation,  234-236;  en- 
actment of  the  Force  Act,  236;  relation  of  slavery 
to  the  doctrine  of  nullification,  236;  enforcement 
of  the  Fugitive  Slave  Act  of  1793,  236  ff.;  1'ngg  v. 
Pennsylvania,  236-238;  Compromise  of  1850, 
238-240;  the  Kansas-Nebraska  Act,  240-241; 
discussion  of  secession  in  1856,  241;  Roger  B. 
Taney's  comments  on  northern  domination  of  the 
South,  241;  Dred  Scott  v.  Sanford,  243-251; 
strife  in  Kansas,  256;  declining  position  of  the 
South  in  the  Union,  256;  James  Buchanan  ignores 
the  Force  Act,  256-257;  James  Buchanan's  atti- 
tude toward  nullification  and  secession,  256-257, 
causes  of  the  Civil  War,  256,  259;  Abraham  Lin- 
coln's attitude  toward  the  South,  274,  312, 
federal  troops  called  out  to  block  secession,  276; 
•ecognition  of  the  Confederate  States  by  foreign 
nations,  295;  blockade  of  southern  ports,  295-299; 
Proclamation  of  Emancipation,  302,  history  of 
reconstruction,  312-348;  black  codes  for  Negroes, 
313;  Andrew  Johnson's  plans  for  reconstruction, 
313  ff.;  effect  of  Negro  liberation  on  southern 
political  representation,  314;  theories  as  to  the 
constitutional  position  of  the  southern  states, 


314;  appointment  of  the  joint  committee  01 

reconstruction,  314;  the  freedmen's  bureau  bin, 
315;  adoption  of  the  Thirteenth  Amendment, 
315,  329;  Civil  Rights  Act,  315-316,  335-336, 
345;  veto  of  the  civil  rights  bill,  316;  establish- 
ment of  military  government,  316-317;  veto  of 
the  military  reconstruction  bill,  317;  court  de- 
cisions concerning  reconstruction,  319  flf.;  no  con- 
stitutional right  of  secession,  327;  adoption  of  the 
Fourteenth  Amendment,  329-334;  adoption  of 
the  Fifteenth  Amendment,  334-336;  acts  to  en- 
force the  lourteenth  and  Fifteenth  Amendments, 
335  ff  ;  the  Ku  Klux  Klan,  335  ff  ;  judicial  inter- 
pretation of  the  Fourteenth  and  Fifteenth 
Amendments,  336-342;  judicial  interpretation  of 
enforcement  legislation,  342  ff.;  the  massacre  of 
Negroes  in  Louisiana,  343;  reconstruction  cases 
and  the  Fourteenth  Amendment,  343  ff.;  with- 
drawal of  federal  troops  from  the  South,  344, 
grandfather  clauses,  347 ;  carpetbag  government, 
347;  continued  restriction  of  Negro  voting  rights 
in  the  South,  347-348;  relation  of  military  service 
and  woman  suffrage  to  race  issues  in  the  South, 
698;  the  proposed  fair  labor-standards  act  op- 
posed as  an  attack  upon  the  South,  910 

Southwestern  Bell  Telephone  Co.  ?.  Public  Service 
Commission,  821 

Sovereignty,  in  the  Revolutionary  period,  21-22; 
powers  included,  469-470 

Spanish-American  War,  465-468 

Spies:  provision  of  the  Articles  of  War  for  military 
trials,  616;  efforts  to  secure  expansion  of  legisla- 
tion for  military  trials,  616-618 

Spoils  system,  492-495 

Spreckels  Sugar  Refining  Co.  9.  McClain,  526,  531 

Springer  v.  United  States,  439,  446 

Spy  bill,  see  Espionage  Act 

Square  Deal,  characteristics  of  the  Theodore  Roose 
velt  administration,  501  ff  ;  contrasted  with  the 
New  Freedom,  569 

Squatter  sovereignty,  240 

Stafford  v.  Wallace,  830,  831,  949 

Stamp  Act,  14 

Stamp  Act  Congress,  14 

Stanbery,  Henry,  nomination  for  the  Supreme 
Court  not  confirmed,  495 

Standard  Oil  Co.,  fined  for  anti-trust  violation,  511 

Standard  Oil  Co.  v.  United  States,  431,  511,  543 

Stanford,  Leland  refusal  of  testimony  in  railroad 
investigation,  394-395;  builder  of  Pacific  rail- 
roads, 393  ff  ;  eminence,  486 

Stan  ton,  Edwin  M  :  a  strong  character  in  Lincoln's 
cabinet,  275 ;  order  relating  to  political  prisoners, 
283;  relations  with  joint  committee  on  the  con- 
duct of  the  war,  307;  direction  of  military  recon- 
struction, 317;  refuses  to  resign  as  Secretary  of 
War,  317;  surrenders  ofhce  of  Secretary  of  War, 
319 

State,  Department  of:  establishment,  51-53;  size  at 
the  beginning  of  the  Civil  War,  264;  negotiation 
of  executive  agreements  as  to  use  of  air  fields,  1009 

State  Board  of  Equalization  of  California  v.  Young's 
Market  Co.,  720 

State  Board  of  Tax  Commissioners  v.  Jackson,  841 

State  ex  rel.  Donnelly  v.  Myers,  717 

State  ex  rel.  Tate  v.  Sevier,  718 

State  rights,  see  States 

State  v.  McClure,  621 

States:  formation  of  constitutions,  17-18;  senates  a* 
restraints  on  democracy,  32-^33;  constitutional 
provisions  concerning  admission,  39;  appeal 
from  state  courts  to  the  Supreme  Court,  58-59; 
private  suits  against.  86-88;  Virginia  and  Ken- 
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lucky  Resolutions,  93-94;  power  to  enact  bank- 
ruptcy laxvs,  163  ff.;  powers  over  interstate  com- 
merce, 188  ff  •  restriction  on  immigration,  195- 
198,  202-204;  definition  of  police  powers,  200- 
201;  Chief  Justice  Taney  on  states  as  judges  of 
their  own  interests,  228-229,  state  rights  as  bar- 
riers to  federal  regulation,  272,  admission  of  new 
states  carved  out  of  old  ones,  302-303;  ratifica- 
tion of  anti-slavery  amendments,  313,  legal  posi- 
tion of  the  southern  states,  314;  inability  to 
secede,  327-329,  limits  of  police  powers,  337  -342, 
Franklin  Pierce  and  James  Buchanan  veto  bills  for 
grants-m-aid  to  states,  372  ff.;  constitutionality 
of  federal  grants-in-aid,  372  ff,  384  ff.;  ffdcr.il 
control  exercised  through  grants-in-aid,  384  ff  , 
state  legislation  to  regulate  railroads,  397-398, 
legislative  abuses  held  in  the  Munn  case  not  sub- 
ject to  correction  by  federal  courts,  400;  growth 
of  federal  judicial  policy  of  intervention  to  pro- 
tect railroads  against  state  legislative  abuses, 
401  ff.;  growth  in  power  of  regulatory  commis- 
sions, 406  ff  ,  regulation  of  interstate  commerce 
by  railroad,  407-408;  power  to  preserve  resources 
for  consumption  within  the  state,  515-516,  dis- 
tinction between  public  and  proprietary  powers 
where  federal  taxes  are  concerned,  526;  interpre- 
tation of  the  Eleventh  Amendment,  526-527, 
responsibility  for  enforcing  moral  conduct,  549- 
550,  power  to  exclude  liquor  from  other  states. 
550-554;  equality  among  members  of  the  Union, 
557;  preoccupation  of  legislatures  with  election 
of  United  States  senators,  r>58-561;  enactment 
of  espionage  legislation  during  the  first  World 
War,  614;  manpower  legislation  during  the  first 
World  War,  020-621,  reductive  state  labor  legis 
lation  during  the  first  World  War,  650,  state- 
rights  issues  unimportant  during  the  fust  World 
War,  660;  some  states  give  women  the  privilege 
of  voting,  693;  concurrent  power  of  enforcing  the 
Eighteenth  Amendment,  708-710;  enforcement 
of  local  prohibition  at  the  time  of  the  adoption 
of  the  Eighteenth  Amendment,  710,  report  of 
the  Wickers,ham  Commission  on  enforcement  of 
the  Eighteenth  Amendment,  712-714,  ratifying 
constitutional  .tmcndments  by  conventions,  715- 
718;  the  power  of  states  to  exclude  liquor  from 
othei  states  under  the  Twenty- 1- irst  Amendment, 
720-721;  interstate  trade  barriers,  721-722, 
budgetary  reform,  738,  regulatory  labor  legisla- 
tion, 804-805;  state  restrictions  of  the  use  of 
injunctions  against  labor,  809-810,  812;  growth 
of  the  category  of  police  powers,  813-815,  de- 
velopment of  the  public  interest  doctrine  between 
the  first  World  War  and  the  New  Deal,  815-820, 
as  areas  of  economic  and  social  experimentation, 
818-819;  the  power  to  prevent  foreign  Corpora- 
tions from  using  federal  courts,  823-824,  farm 
legislation,  824,  quarantine  legislation,  824, 
right  to  engage  in  foreign  commerce  subjected 
to  congressional  restrictions,  834,  expansion  of 
federal  control  through  grants-m-aid,  837-839, 
expansion  of  the  area  of  taxation,  839-841;  the 
constitutionality  of  chain-store  taxes,  841;  double 
taxation,  842;  state  taxation  and  interstate  com- 
merce, 844-815;  the  interstate  compact  for  the 
Boulder  Dam  project,  8<,9-872;  federal-state 
relations  under  the  soual  security  progiara, 
912-915,  state-rights  arguments  fail  to  restrain 
expansion  of  federal  regulatory  power,  965,  sales 
taxes,  973-974;  interstate  trade  barriers,  973- 
976;  use  taxes,  974;  tederal  enforcement  of  state 
decision*  interpreting  general  law,  976-977; 
power  of  courts  to  punish  for  contempt  alleged 


Attempt!  to  influence  judicial  decisions,  962, 
position  in  relation  to  the  federal  government 
today,  1018-1019;  acopc  of  current  activities, 
1019 

Steamboats,  monopolies,  188  ff. 

Stephan  r.  United  States,  1014 

Sterling  v.  Constantin,  822 

Stettler  v.  O'Haia,  583  584,  804-805 

Stevens,  Thaddcus  bill  to  relieve  government  offi 
cers  from  damage  suits,  284;  comment  on  tht 
Fourteenth  Amendment,  329 

Stimson,  Henry  L ,  refusal  to  recognize  Japanese 
aggression  in  Manchuria,  999-1000 

Stone,  Marian  F.r  criticism  of  plan  to  re-enact 
statutes  held  unconstitutional,  772-773;  appoint 
ment  to  the  Supreme  Court,  774;  alignment  on 
the  Supreme  Court,  774-775;  dissent  in  Weaver  v. 
Palmer  Brothers,  814,  dissent  in  Liggett  Co.  v 
Lee,  841;  social  philosophy,  920,  concurring 
opinion  in  Peny  t>  United  States,  928,  dissent  in 
United  States  t>.  Butler,  934,  dissent  in  Carter  v. 
Carter  Coal  Co  ,  9$7;  absence  from  court  affects 
decision  on  a  state  unemplo3'ment  compensation 
law,  951 ,  opinion  in  Carmkhael  v.  Southern  Coal 
Co.,  951-952,  appointment  as  Chief  Justice,  955; 
opposition  to  use  of  members  of  the  Supreme 
Court  for  non-judirul  purposes,  961,  opinion  in 
McGoldrick  c.  Berwmd  \\hite  Coal  Mining  Co  , 
974;  dissent  in  limes  t>.  Daudowitz,  978,  dissent 
in  Mmersville  School  District  »  C.obitis,  980- 
981;  opinion  in  United  States  ».  Morgan,  987, 
on  iudicidl  usurpation  of  power,  991,  opinion  in 
Gordon  Kiyoshi  Hirabayashi  v  United  States 
1013,  opinion  in  Vu  rick  v  United  States,  1016 

Stone  v  Farmers'  Loan  and  Trust  Co.,  402 

Stone  v.  Wisconsin,  393-401 

Storey,  Moorfield,  opt  option  to  the  appointment 
of  Louis  D.  Brancleis  to  the  Supreme  Court,  593 

Story,  Joseph:  opinion  in  Fan  fax's  Devisee  v. 
Hunter's  Lessee,  109;  opinion  in  Martin  t>. 
Hunter's  Lessee,  109  ff  ;  criticized  by  Jefferson, 
139,  opinion  in  Terrctt  v.  Taylor,  156-157;  dis- 
sent in  Ogden  t>.  Saunders,  165,  laments  passing 
of  the  old  order,  167;  position  in  New  York  v 
Miln,  196-197;  the  relation  of  commerce  and 
slavery  issues,  198-199,  influence  over  brethren, 
199;  on  contract  rights  in  Charles  River  Bridge  v 
Warren  Bridge,  210-216;  dissent  on  interpreta- 
tion of  bills  of  credit  in  Bnscoc  v.  Bank  of  Ken- 
tucky, 220-221,  tribute  to  John  Marshall,  220- 
221,  comment  on  decision  as  to  extra-ten itorial 
rights  ot  corporations,  222;  opinion  on  fugitive- 
slave  legislation  in  Prigg  t».  Pennsylvania,  237- 
238,  author  of  important  books,  269-270;  opinion 
in  Swift  v.  Tyson,  269-270;  cited  on  the  position 
of  territories,  458,  position  on  spending  for  the 
public  welfare,  953;  opinion  in  Swik  v.  Tyson, 
976-977;  prediction  as  to  future  of  judicial  re- 
view, 1019-1020;  despair  over  the  accession  of 
Jacksonian  democracy,  1029 

Story  v.  Perkins,  601 

Stourbridge  Canal  v.  Wheely,  212 

Strader  v.  Graham,  242-243 

Strawbridge  t>.  Curtiss,  226 

Strikes,  see  Labor 

Stromberg,  Yetta,  prosecution  under  the  California 
red-flag  law,  797 

Stromberg  o.  California,  797 

Strong,  William,  appointment  to  the  Supreme 
Court,  361-362;  opinion  in  the  Legal  Tender 
Cases,  363-364;  dissent  in  the  Sinking  Fund 
Cases,  392-393;  membership  on  the  electoral 
commission.  489 
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Stuart  9.  Laird,  101 

Sturges  P.  Crowninshield,  163  ff. 

Suffrage:  qualifications  in  early  years,  26;  as  affected 
by  the  Fourteenth  Amendment,  329  ff. ;  as  affected 
by  the  Fifteenth  Amendment,  334  ff.;  guaranteed 
to  Negroes  by  the  Civil  Rights  Act,  335-336; 
the  Fourteenth  Amendment  no  guarantee  of 
suffrage  for  women,  342;  power  of  Congress  to 
regulate  elections,  345-346;  the  right  to  vote 
for  federal  officers  based  upon  the  federal  Consti- 
tution, 346;  grandfather  clauses,  347;  continued 
restriction  of  Negro  voting  rights  in  the  South, 
347-348;  the  Hayes-Tilden  controversy,  487- 
490,  history  of  the  woman  suffrage  amendment, 
691  ff.;  beginning  of  the  movement  for  woman 
suffrage,  691-694,  enfranchisement  of  Japanese, 
Chinese,  and  Negro  women  by  the  proposed 
woman  suffrage  amendment,  698;  relation  of 
woman  suffrage  to  race  issues  in  the  South,  698- 
699;  Wilson  supports  the  Nineteenth  Amend- 
ment, 699;  influence  of  the  Nineteenth  Amend- 
ment, 701-702;  federal  control  of  primary  elec- 
tions, 790-791,  federal  power  to  regulate  primary 
elections  upheld,  977-978 

Sugar  industry,  involvement  in  the  acquisition  of 
Hawaii,  459-465,  American  investments  in  Cuba, 
465 

Sumner,  Charles:  enemy  of  President  Johnson's 
reconstruction  policies,  454;  supports  purchase 
of  Alaska,  454-155 

Sumner,  William  Graham,  cited  on  income  taxation, 
443 

Sunshine  Anthracite  Coal  Co.  v.  Adkins,  916,  970 

Supreme  Court  of  the  United  States  constitutional 
provision  concerning,  38,  establishment  and  de- 
termination of  jurisdiction,  56-59;  as  adviser  to 
the  President,  61-62,  early  history,  98  ff  ;  the 
writing  of  opinions,  98-99;  circuit  riding  require- 
ment, 99-100;  provision  as  to  terms,  101;  power 
to  issue  writs  of  mandamus,  104  ff  ;  power  to 
review  decisions  of  state  courts,  107  ff.,  attacked 
and  defended  for  early  slavery  decisions,  242- 
243;  use  of  obiter  dicta,  250,  appraised  by  Roger 
B.  Taney,  253;  activities  before  the  Civil  War, 
266-270,  attempts  to  influence  political  events, 
268;  limits  its  own  power  by  advancing  the  doc- 
trine of  political  questions,  268,  324;  loss  of 
prestige  as  result  of  the  Dred  Scott  decision,  319, 
relation  to  reconstruction,  319  IT  ;  no  power  to 
enjoin  the  President,  323;  jurisdiction  withdrawn 
while  a  case  was  pending,  323-^26;  provision 
for  a  tenth  member,  320;  reduction  of  member- 
ship during  the  Johnson  administration,  330; 
reputation  injured  by  decision  on  the  Legal 
Tender  Acts,  364;  judicial  law-making  in  the 
Legal  Tender  Cases,  364,  497-498;  predictions 
as  to  attitude  on  income  taxation,  444-445, 
popular  reaction  tv>  the  Pollock  income  tax  de- 
cision, 451-452,  implications  of  the  Pollock 
income  tax  decision,  451-452,  mode  of  judiual 
law-making  in  the  Insular  Cases,  480-481,  498; 
members  serve  on  the  electoral  commission,  488- 
490;  personnel  and  activities  from  the  Civil  War 
until  1900,  495-499;  relief  from  circuit  duties, 
496-497 ,  personnel  changes  during  the  Theodore 
Roosevelt  administration,  518-520;  decisions  dur- 
ing the  Theodore  Roosevelt  administration,  520- 
527;  discussion  of  proposed  legislation  in  the 
face  of  the  Pollock  decision,  532-534,  personnel 
changes  during  the  Taft  administration,  563- 
566;  personnel  changes  during  the  Wilson  admin- 
istration, 590-595;  amendments  proposed  to 
curb  its  powers.  732;  hostility  toward  the  aims 


and  methods  of  the  New  Deal,  760;  history  from 
the  first  World  War  to  the  New  Deal,  769  ff., 
personnel  changes  between  the  first  World  War 
and  the  New  Deal,  770-780;  Progressive  attack 
on  the  Court,  771-774;  proposed  legislative  re- 
view of  judicial  decisions,  772-774;  restriction  of 
jurisdiction  in  the  1920*8,  780-782;  personnel 
changes  in  relation  to  minimum-wage  legislation, 
804-806;  alignment  of  justices  at  the  time  of  the 
decision  of  the  New  York  milk  case,  819;  attitude 
toward  the  Federal  Trade  Commission,  828; 
attitude  of  the  justices  toward  expansion  of  the 
taxing  power,  843-844;  Republicanism  criticized 
by  Franklin  D.  Roosevelt,  920;  alignment  of  per- 
sonnel in  1932,  920;  transition  in  the  New  Deal 
period,  920-954;  criticism  of  defective  adminis- 
trative practice,  925-926,  hostility  to  the  New 
Deal,  929  ff.;  position  on  the  New  Deal  at  the 
1935-1936  term,  934-938;  proposals  for  judicial 
reform,  938-942,  the  court  fight,  942-946;  accused 
of  changing  the  trend  of  decisions  under  pressure, 
944;  Justice  Sutherland  on  the  nature  of  judicial 
review,  947-948;  personnel  changes  in  the  New 
Deal  period,  955-961;  judicial  trends,  955-992- 
average  age  of  justices,  960;  decisions  molded  by 
conceptions  of  public  policy,  971;  denunciation 
by  Henry  A.  Wallace  for  its  decision  in  the 
Morgan  case,  985-986,  recent  tendencies  in  the 
control  of  policy,  990-992;  summary  "of  recent 
trends,  1019-1020;  interpretation  of  statutes, 
1020 

Sutherland,  George*  discusses  sovereignty  in  United 
States  v.  Curtiss- Wright  Export  Corporation,  22 
on  the  constitutionality  of  the  Webb-Kenyon 
bill,  552;  opposition  to  the  recall  of  judges,  555- 
556;  conception  of  the  position  of  the  judiciary, 
591;  opinion  in  Humphrey's  Executor  v.  United 
States,  760-761;  appointment  to  the  Supreme 
Court,  770,  771;  conservative  philosophy,  771; 
preparation  of  a  bill  to  restrict  the  jurisdiction 
of  the  Supreme  Court,  781 ;  dissent  in  Meyer  v. 
Nebraska,  796;  dissent  in  Near  v.  Minnesota 
ex  rel.  Olson,  798;  opinion  in  United  States  v. 
Bland,  803;  opinion  in  United  States  v.  Macin- 
tosh, 803;  opinion  m  Adkins  t>.  Children's  Hospi- 
tal, 805-806,  opinion  in  Liggett  Co.  v.  Baldndge, 
814-815;  opinion  in  Tyson  v.  Banton,  818;  opin- 
ion in  Ribnik  v.  McBride,  818;  dissent  in  Nebbia 
v.  New  York,  819-320;  opinion  in  State  Board  of 
Tax  Commissioners  v.  Jackson,  841;  social  phil- 
osophy, 920,  dissent  in  Home  Building  and  Loan 
Association  t>.  Blaisdell,  923;  questions  counsel 
in  the  Schechter  case,  931;  opinion  in  Carter  t>. 
Carter  Coal  Co.,  936-937;  dissent  in  West  Coast 
Hotel  Co.  v.  Parnsh,  947-948;  on  the  nature  of 
judicial  review,  947-948;  dissent  in  National 
Labor  Relations  Board  ».  Jones  &  Laughlin  Steel 
Corporation,  950,  dissent  in  Associated  Press  t; 
National  Labor  Relations  Board,  951;  dissent  in 
Charles  C.  Steward  Machine  Co.  v  Davis,  952; 
retirement,  956,  957,  opinion  as  to  business 
affected  with  a  public  interest,  978;  opinion  in 
United  States  v.  Curtiss- Wright  Export  Corpora- 
tion, 999 

Swartwout,  Samuel,  involvement  in  the  Burr  con- 
spiracy, 128  ff. 

Swayne,  Noah  H.:  appointment  to  the  Supreme 
Court,  319;  dissent  in  Texas  v.  White,  328;  dis- 
sent in  the  Slaughterhouse  Cases,  341-342,  early 
expressions  on  the  legal  tender  question,  358 
opinion  in  Springer  v  United  States,  439 

Swift  v.  Tyson,  269-270,  976-977 

Swift  &  Co  P.  United  States.  500 
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Swing,  Philip  D.,  iponaors  the  Boulder  Dam  project, 
870-872 

Yaft,  William  H.:  attitude  as  solicitor  general  to- 
ward enforcement  of  the  Sherman  Act,  426;  lower 
court  opinion  in  Addyston  Pipe  and  Steel  Co.  c. 
United  States,  431-432;  declines  appointment  to 
the  Supreme  Court,  510-520;  made  President  by 
the  support  of  Theodore  Roosevelt,  528;  compari- 
son with  Theodore  Roosevelt,  528-530;  history 
of  his  administration,  528-566;  success  in  secur- 
ing enactment  of  legislation,  529,  attitude  toward 
the  income  tax,  531  ff.,  program  of  railroad  regu- 
lation, 536-537;  advocacy  of  the  income  tax 
Amendment,  534-536;  proposes  compromise 
between  the  Interstate  Commerce  Commission 
and  the  Department  of  Justice  in  the  handling  of 
litigation,  537;  supports  establishment  and  main- 
tenance of  the  Commerce  Court,  537-540;  anti- 
trust program,  542-543;  conservation  program, 
543-548;  the  Pinchot-Ballinger  controversy,  547- 
548;  the  Webb-Kenyon  Act  and  prohibition,  550- 
554,  duty  of  the  President  with  respect  to  legis- 
lation of  doubtful  constitutionality,  552-554, 
935-936,  the  admission  of  Arizona  and  the  recall 
of  judges,  554-557;  approval  of  direct  election  of 
senators,  558;  administrative  changes  during 
the  Taft  administration,  561-562;  on  cabinet 
representation  in  Congress,  561-562;  appoint- 
ments to  the  Supreme  Court,  563-566;  denies 
constitutionality  of  child-labor  legislation,  585- 
586,  opjnior  in  Bailey  v.  Drexel  Furniture  Co  , 
588;  opposition  to  the  appointment  of  Louis  D. 
Brandeis  to  the  Supreme  Court,  593,  chairman 
of  the  National  War  Labor  Board,  649;  quoted 
as  advocate  of  governmental  reorganization,  656, 
appeals  for  election  of  a  Republican  Congress  in 
1918,  664;  on  the  power  of  the  President  to  exer- 
cise his  functions  while  outside  the  country,  668; 
an  advocate  of  a  League  of  Nations,  667-608, 
on  reservations  to  make  the  Treaty  of  Versailles 
acceptable,  675-676;  opinion  in  Olmstead  v. 
United  States,  707-708;  opinion  in  United  States 
9.  Lanza,  709;  proposal  for  budget  reform,  737- 
739;  opinion  in  Myers  *.  United  States,  759-760; 
appointment  as  Chief  Justice,  770-771;  retire- 
ment and  death,  774,  limitation  of  the  jurisdic- 
tion of  the  Supreme  Court,  780-782;  aids  in  co- 
ordinating work  ot  the  federal  courts,  782;  dissent 
in  Adkins  t>.  Children's  Hospital,  806;  opinion  in 
American  Steel  Foundries  t».  Tri-City  Central 
Trades  Council,  808-809;  opinion  in  Truax  9. 
Corrigan,  809;  opinion  m  Wolff  Packing  Co.  v. 
Court  of  Industrial  Relations,  817-818;  defini- 
tion of  business  affected  with  a  public  interest, 
817;  opinion  in  Terral  t».  Burke  Construction  Co  , 
823-824;  opinion  in  Stafford  v.  Wallace,  829-830; 
opinion  in  Hill  v.  Wallace,  830-831;  opinion  in 
Board  of  Trade  v.  Olsen,  831,  dissent  in  Adkins 
9.  Children's  Hospital,  946;  ages  of  appointees 
to  the  Supreme  Court,  960 

Taft-Knox  Arbitration  Treaties,  devitalized  by  the 
Senate,  670 

Tagg  Brothers  and  Moorhead  t>.  United  States,  830 

Taney,  Roger  B.:  drafts  Jackson's  veto  message  on 
bill  to  renew  charter  of  Bank  of  the  United  States, 
181 ;  interpretation  of  presidential  duty  as  to  bills 
of  doubtful  constitutionality,  181-182;  counsel 
in  Brown  t>.  Maryland,  194;  relation  of  commerce 
and  slavery  issues,  199;  influence  over  the  Su- 
preme Court,  199,  270;  opinion  in  the  License 
Cases,  200-202;  definition  of  police  powers,  201; 
attitude  toward  economic  enterprise,  211-212; 


interpretation  ot  contract  rights  of  corporations 
in  Charles  River  Bridge  ?.  Warren  Bridge,  212- 
215;  on  the  purpose  of  government,  213'  opinion 
in  Bank  of  Augusta  t>.  Earle  as  to  extra-territorial 
rights  of  corporations,  223-225;  on  states  as 
best  judges  of  their  own  interests,  228-229,  con- 
curring opinion  in  Prigg  t>.  Pennsylvania  on  law 
as  to  fugitive  slaves,  238,  comment  on  northern 
dominance  of  the  South,  241 ;  opinion  in  the  Dred 
Scott  case,  246  ff  ,  opinion  in  the  Booth  cases, 
252-254;  appraisal  of  the  Supreme  Court,  253- 
254;  opinion  in  Kentucky  v  Pennison,  254-255 
discussion  of  political  questions  in  Luther  t. 
Borden,  267-268;  important  writings  limited  to 
opinions,  270;  opinion  in  Ex  park  Merryman, 
278-281;  private  opinion  on  the  conscription 
act,  294-295;  attitude  toward  treason  cases,  299- 
300;  death,  320,  on  the  constitutionality  of  a 
federal  tax  on  the  salaries  of  federal  judges,  437 ; 
appraisal  by  Theodore  Roosevelt,  519;  position 
on  conscription,  603;  on  the  power  of  states  to 
exclude  foreign  corpora!  ions,  822-823 

Tariff  Act  of  1890,  440,  459H160 

Tariff  Act  of  1894,  440-141 

Tariff  Act  of  1922,  834 

Tariff  Commission,  aids  the  President  in  tariff  ad- 
justment, 995 

Tariffs:  Continental  Congress  lacked  power  to  col- 
lect duties,  25;  states  collected  import  duties  in 
foreign  and  interstate  trade,  25;  constitutional 
prohibition  against  tariffs  on  exports,  3o,  pro- 
vided by  the  Pirst  Congress,  65-66,  Jefferson 
advocates  keeping  import  duties,  131-132,  South 
Carolina  nullification  of  the  Tariff  Act  of  1832, 
235-236;  source  of  revenue  before  the  Civil  War, 
260-261;  the  Act  of  1890,  440,  the  Act  of  1894, 
440  ff.;  relation  of  the  tariff  on  sugar  to  the 
acquisition  of  Hawaii,  459-465;  collection  of 
tariffs  on  goods  from  United  States  territories, 
475  ff  ;  tariff  duties  reduced  during  the  Wilson 
administration,  589;  legislation  during  the  Taft 
admimstiation,  530-533,  revision  during  the  Taft 
administration,  53O-534;  the  constitutional  basis 
of  the  protective  tariff,  834;  adjustment  by  the 
President  and  the  Tariff  Commission,  995,  adop- 
tion of  reciprocal  trade  agreements,  995-996, 
Congress  denies  presidential  power  to  do  away 
with  tariff  barriers  for  war  purposes,  1010 

Tate  9  Sevier,  718 

Tawney,  James  A.,  on  the  handling  of  appropriation 
bills  in  Congress,  736 

Taxation  (see  also  Income  tax):  colonies  oppose 
British  taxes,  13-14;  Continental  Congress  lacks 
taxing  power,  19;  states  collect  taxes  on  interstate 
and  foreign  trade,  25-26;  origin  of  revenue  bills, 
35;  powers  of  Congress,  35,  states  forbidden  to 
tax  expoits  and  imports,  36,  first  federal  revenue 
measures,  65  ff.;  first  internal  revenue  act,  74-75; 
definition  of  direct  taxes,  75-77;  direct  tax  meas- 
ure of  1798,  77;  direct  tax  measure  during  War 
of  1812,  77;  internal  revenue  taxes  abolished 
during  the  Jeffeison  administration,  119;  restora- 
tion of  internal  revenue  taxes  and  direct  taxes 
during  the  War  of  1812,  141;  contracts  of  exemp- 
tion from  taxation,  154-156;  attempts  of  state 
to  tax  the  Bank  of  the  United  States,  173-174; 
MeCulloch  v  Maryland  and  the  power  of  states 
to  tax  federal  instrumentalities,  176-177,  state 
taxes  on  imported  goods,  193-194;  state  taxes 
affecting  immigration,  195-198,  202-204;  aban- 
donment of  the  taxing  power  not  to  be  presumed, 
213;  collection  of  internal  revenue  before  thi 
Civil  War.  260-261 ;  collection  of  direct  taxes  bj 
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the  federal  government,  26O-261;  use  of  poll 
taxes  to  restrict  Negro  voting  rights  in  the 
South,  347;  increases  during  tne  Civil  War,  350; 
taxing  power  as  a  basis  for  anti-trust  legislation, 
423;  the  varied  sources  of  federal  revenue,  436; 
development  of  the  doctrine  of  reciprocal  im- 
munity, 438-439;  discussion  of  direct  taxes  in 
Springer  r.  United  States,  439;  the  Income  Tax 
Act  of  1894,  440  ff  ;  the  Pollock  decision  on  taxa- 
tion of  income  from  state  and  municipal  bonds 
449-450;  interpretation  of  direct  taxes  in  the 
Polio  Jc  income  tax  cases,  449-4.51;  a  prohibitive 
federal  tax  on  the  sale  of  colored  oleomargarine 
held  constitutional,  525,  the  War  Revenue  Act  of 
1898  upheld  as  an  excise  tax  measure,  526,  dis- 
tinction between  pubh<.  and  private  business  car- 
ried on  by  states,  526,  enactment  of  a  corporation 
excise  tax  measure,  532-534;  taxation  of  stocl 
dividends,  589,  corporation  surplus  taxes,  589, 
taxes  during  the  first  World  War,  659;  federal 
control  of  crime  through  taxation,  719;  regulation 
of  speculation  in  gram  futures,  830-831,  scope  of 
the  power  to  tax  and  spend,  837,  recent  inter- 
pretation of  the  power  of  Congress  to  tax  and 
spend,  839,  expansion  of  state  and  federal  taxa- 
tion, 839-841,  taxation  for  regulatory  purposes, 
840-841,  constitutionality  of  chain-store  taxes, 
841;  expansion  of  inheritance  taxes,  841-842, 
double  taxation,  842;  reciprocal  immunity  from 
taxation,  842-844;  state  taxation  and  interstate 
commerce,  844-845;  revenue  derived  from  sale 
of  light  wines  and  beer,  883,  incorporation  of 
the  processing  tax  in  the  Agricultural  Adjustment 
Act,  883  ff  .  regulation  of  agricultural  production 
by  means  of  processing  taxes,  899-905,  taxes 
under  the  social  security  program,  912-915,  the 
processing  tax  provisions  of  the  Agricultural  Ad- 
justment Act  held  unconstitutional,  934-935, 
the  penalty  tax  in  the  Bituminous  Coal  Conserva- 
tion Act,  936-937;  restriction  on  the  right  to 
recover  taxes  illegally  collected,  939;  as  a  basis 
for  spending  for  the  general  welfare,  934,  953, 
the  taxing  power  contrasted  with  the  commerce 
power  as  a  basis  of  regulation,  963,  restriction  of 
the  doctrine  of  reciprocal  immunity  from  taxa- 
tion, 972-973,  recent  trends  in  taxation,  972-974, 
sales  taxes  in  the  state^,  973-974;  use  taxes, 
974 

Taylor,  Hannis,  on  the  power  of  the  President  to 
exercise  presidential  duties  while  absent  from 
the  country,  667 

Taylor,  Zachary,  recommends  establishment  of  an 
agricultural  bureau,  377 

Teapot  Dome  scandals,  789 

Telegraph:  beginning  of  use,  259;  subject  to  gov 
ernmental  control  during  Civil  War,  290-291, 
bill  to  take  over  during  the  Civil  War,  305,  con- 
trol by  War  Department  during  Civil  War,  308- 
309;  separation  of  telegraph  from  telephone 
business,  575 

Telephone  and  telegraph,  government  operation 
during  the  first  Wot  Id  War,  644-M5 

Temporary  National  Economic  Committee,  inves- 
tigation of  the  concentration  of  economic  power, 
918-919 

Tennessee  hostility  to  Hank  of  the  United  States, 
173-174,  relation  to  the  Muscle  Shoab  problem, 
868 

Tennessee  Kiev  trie  Power  Co.  t.  Tennessee  Valley 
Authority,  970 

Tennessee  Valley  Authority,  establishment,  887- 
888;  activities,  917;  exercise  of  power  upheld, 
938,  970 


Tenth  Amendment,  as  a  check  on  federal  grants-in 
aid  to  states,  837-839 

Tenure  of  Office  Act  enactment  and  enforcement 
317-319,  485-486;  constitutionality,  319,  759 
760 

Terrace  «.  Thompson,  802 

Terral  v.  Burke  Construction  Co ,  823-824 

Terrett  t>.  Taylor,  156-157,  159 

Territory:  power  of  the  United  States  to  acquire 
and  govern,  124  flf.,  status  of  territorial  courts, 
126;  the  Dred  Scott  case  on  the  power  of  govern 
ment,  248-249,  expansion  of  the  United  States, 
258;  the  Dred  Scott  decision  as  to  the  power  to 
acquire,  453;  the  several  acquisitions  by  the 
United  States,  453  ff  ;  acquisition  and  govern- 
ment of  Alaska,  454-459;  acquisition  and  govern 
ment  of  Hawaii,  459-465;  the  power  to  acquire 
and  govern  debated  in  connection  vuth  Spanish 
territory,  468  ff.;  absence  of  representative  gov- 
ernment in  the  District  of  Columbia,  471-472; 
judicial  controversy  over  the  government  of 
territories,  475^482;  doctrine  of  incorporation, 
479-481 

Territorial  courts,  126,  480,  500 

Test-Oath  Cases,  320-322 

Texas,  admission  to  the  Union,  239;  involvement 
in  Texas  v  White,  327-329;  exclusion  of  Negroes 
from  primary  elections,  348;  annexed  by  joint 
resolution  rather  than  by  treaty,  461,  conserva- 
tion of  oil,  822 

Texas  and  New  Orleans  Railroad  Co  v  Brother- 
hood of  Railway  and  Steamship  Clerks,  810, 
906 

Texas  v.  White,  327-329 

Thirteenth  Amendment  ratified,  314;  as  a  limita- 
tion on  the  government  of  territories,  472,  does 
not  prohibit  military  conscription,  602 

'1  homas  v.  United  States,  526 

'Ihompson,  Smith  dissent  in  Brown  v.  Maryland, 
195,  position  in  New  York  ».  Miln,  196-197;  rela- 
tion of  commerce  and  slavery  issues,  199;  inter 
pretation  of  bills  of  credit,  219;  concurring  opm 
ion  in  Prigg  v  Pennsylvania,  238 

Thornhill  v  Alabama,  979 

Thurlow  v.  AJa-,sdchusetts.  199-202 

Thurman  Act,  392-393 

Tilden,  Samuel  J  ,  involvement  in  the  Hayes-Tilden 
controversy,  487-490 

Titles  of  nobility,  granting  prohibited,  36 

'lobacco  Inspection  Act  of  1935,  enforcement,  962 

Towne  ».  Eisner,  589 

Trade  associations,  legality,  825-827 

Trading  with  the  Enemy  Act:  censorship  provisions, 
605;  operations  under,  646,  re-enactment,  1007 

Transportation  Act  of  1920,  832-833 

Treason:  constitutional  definition,  38;  definition  in 
Ex  partc  Bollman  and  Ex  parte  Swartwout,  128- 
130;  the  Burr  conspiracy,  130-131;  during  Civil 
War,  299-300,  cases  during  the  second  World 
War,  1014 

Treasury,  Department  of  the  establishment,  53-55, 
growth  before  the  Civil  War,  264-265 ;  plans  for 
solution  of  Civil  War  money  and  banking  prob- 
lems, 350-353;  post-Civil  V\  ar  currency  program, 
357 

Treaties:  states  forbidden  to  enter  into,  36;  constitu- 
tional provision  concerning,  37;  cooperation  be- 
tween President  and  Senate,  49-50;  the  Jay 
Treaty  and  power  of  the  House  of  Representa- 
tives, 79  ff  ,  treaty  for  the  purchase  of  Louisiana, 
121  ff.;  the  House  of  Representatives  and  the 
treaty  to  purchase  Louisiana,  124;  Monroe  treaty 
with  Great  Britain  not  presented  for  ratification, 
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t£2;  treaty  for  the  purchase  of  Alaska,  454-456; 
controversy  over  tne  rights  of  the  House  of 
Representatives  in  connection  with  the  treaty  to 
purchase  Alaska,  456-457;  the  right  of  American 
citizenship  given  to  white  inhabitants  of  Alaska 
on  annexation,  457;  withdrawal  of  the  first  treaty 
for  the  annexation  of  Hawaii.  460;  Texas  an- 
nexed by  joint  resolution  of  the  two  houses  of 
Congress  rather  than  by  treaty,  461 ;  annexation 
of  Hawaii  by  joint  resolution  substituted  for 
iction  by  treaty,  461-465;  controversy  over  the 
treaty  ending  the  Spanish-American  War,  468  ff  , 
relation  to  federal  statutes,  469-470;  the  Platt 
Amendment  in  relations  with  Cuba,  474;  en- 
croachment of  executive  agreements  on  the 
treaty-making  powei,  518;  senatorial  obstruction, 
669  ff.;  the  Treaty  of  Versailles  and  the  League 
of  Nations,  671  ff  ,  drafting  of  the  Treaty  of 
Versailles,  674-676,  the  Treaty  of  Versailles 
before  the  Senate,  676  ff  ;  Woodrow  Wilson  ar- 
ranges a  defensive  alliance  with  France,  676; 
defeat  of  the  'lic'Uy  of  Versailles,  679-<>NO;  a 
treaty  of  peace  with  Germany,  688;  migratory- 
bird  control,  835-836;  as  a  source  of  power  of 
regulation,  835-837;  adherence  to  treaty  obliga- 
tions as  a  condition  of  recognition,  1000 

Treaty  of  Versailles:  President  \\  ilson'a  trips  to 
Europe,  665  ff.;  drafting  of  the  treaty,  674-^76, 
treaty  before  the  Senate,  676  Q  ,  United  States 
refuses  to  accept  mandate,  680-682,  the  United 
States  reserved  to  itself  all  rights  it  would  have 
received  as  a  party  to  the  treaty,  688 

Trebikock  v  Wilson,  364 

Truax  ?  Corngan,  809-810 

Truax  ».  Raich,  802 

Trumbull,  Lyman,  on  proposed  government  control 
of  railroads  during  the  Civil  War,  306 

Trusts,  see  Anti-trust  acts 

Tugwell,  Rexford  G  ,  denounced  for  undermining 
the  Constitution,  893 

Tumulty,  Joseph,  connection  with  program  for 
regulating  telephone  and  telegraph  lines,  644 

Twelfth  Amendment,  adoption,  116-119;  the 
Hayes-Tilden  controversy,  487-490;  history  of 
adoption,  722-728 

Twenty-First  Amendment:  history  of  adoption, 
715  ff.;  text,  719-720;  the  power  of  states  to 
exclude  liquor  from  other  states,  720-721 

Twining  t>  New  Jersey,  480,  510 

Tyson  ».  Ban  ton,  818 

Underground  railroad,  231 

Unemployment  insurance,  tee  Social  security 

Union  Pacific  Railroad  Co.,  chartered,  390 

United  Electric  Coal  Co.  v.  Rice,  812 

United  Mine  Workers,  sued  for  triple  damages 
under  the  anti-trust  laws,  579 

United  Mine  Workers  P.  Coronado  Coal  Co.,  579 

United  Railways  t>  West,  821 

United  States  Army:  takes  possession  of  Alaska, 
455-456;  Theodore  Roosevelt's  plan  to  use  troops 
in  connection  with  the  Pennsylvania  coal  strike 
of  1902,  516;  use  of  federal  troops  in  labor  dis- 
putes, 577-579;  American  tradition  as  to  size, 
597;  influx  of  civilians  during  the  first  World  War, 
597;  the  National  Defense  Act  of  1916,  598;  use 
of  militia  during  the  first  World  War,  602-603; 
punishment  of  interference  with  organization 
and  morale  of  the  Army,  604-605 

United  States  attorneys:  provided  for  in  the  Judici- 
ary Act,  60,  the  handling  of  enemy  aliens  during 
the  first  World  War,  604;  enforcement  activities 
during  the  first  World  War,  607-608 


United  States  Employment  Service,  activities  dur- 
ing the  first  World  War,  649 

United  States  ex  rel.  Milwaukee  Social  Democratic 
Publishing  Co  t>.  Burleson,  613-614 

United  States  ex  rel.  Turner  v.  \\  illiams,  527 

United  States  flag  said  to  have  been  labeled  with 
the  dollar  sign  by  entry  of  the  United  Mates  into 
the  first  World  War,  600 ,  protected  by  the  Sedi- 
tion Act,  605,  requirement  that  school  children 
salute  the  flag,  °80-981;  congressional  provision 
as  to  showing  respect  for  the  flag,  981-982 

United  States  Grain  Corporation,  operations  during 
the  first  World  War,  636 

United  States  Housing  Corporation,  establishment 
during  the  first  World  War,  637 ,  operations,  648 

United  States  mail,  see  Postal  power 

United  States  Maritime  Commission:  as  successor 
to  the  United  States  Shipp-ng  Board,  662,  estab- 
lishment, 917 

United  States  marshals,  provided  for  in  the  Judici- 
ary Act,  60;  use  to  protect  private  property,  579 

United  States  National  Commission  on  Law 
Observance  and  Enforcement,  see  Wukersham 
Commission 

United  States  Shipping  Board  establishment,  598, 
activities  during  the  first  World  War,  645-o4(>, 
as  predecessor  of  the  United  States  Maritime 
Commission,  662 

United  States  Steel  Corporation,  expansion  in  size 
held  not  illegal,  824-825 

United  States  Sugar  Equalization  Board,  operations 
during  the  first  World  War,  636--037 

United  States  f.  Adair,  522 

United  States  ?.  American  Tobacco  Co.,  543 

United  States  v.  Appalachian  Coals  Co  ,  826 

United  States  v.  Appalachian  Electric  Power  Co  , 
970-971 

Unjted  States  v.  Armour  &  Co  ,  510 

United  States  v  Belcher,  929-930 

United  States  v.  Bethlehem  Steel  Corporation,  971 

United  States  t>.  Bland,  803 

United  States  !>.  Borden,  965 

United  States  r.  Brims,  809 

United  States  t».  Butler,  145,  839,  902,  934-935,  962 

United  States  r.  Classic,  348,  791,  978 

United  States  r.  Cruikshank,  343-344 

United  States  v.  Curtiss-Wright  Export  Corpora- 
tion, 22,  998-999 

United  States  v  Darby,  911,  966-967 

United  States  v.  Debs,  435 

United  States  v.  Doremus,  840 

United  States  v.  E.  C.  Knight  Co ,  429-430,  509 

United  States  v.  Ferger,  892 

United  States  v.  Fisher,  176 

United  States  v.  Ford,  638 

United  States  9.  Gordon  Kiyoshi  Hirabayashi,  1012 

United  States*.  Grimaud,  516 

United  States  *.  Harris,  345 

United  States  ».  Haupt,  1014 

United  States  t>.  Hutchcson,  967-968,  991 

United  States  P.  International  Harvester  Co.,  824 

United  States  t>.  Jelhco  Mountain  Coal  and  Coke 
Co.,  427 

United  States  *.  Ju  Toy,  527 

United  States  P.  L.  Cohen  Grocery  Co ,  639 

United  States  v.  Lanza,  709-7 1C 

United  States  v.  Macintosh,  803 

United  States  v.  McCullagh,  835 

United  States  B.  Masomte  Corporation,  96<> 

United  States  v  Minoru  Yashu,  1013 

United  States  ».  Morgan,  987 

United  States  v.  Pelley,  1016 

United  States  v  Reese,  344 


1076 


I  NDEX 


United  States  v.  Rock  Royal  Cooperative,  903, 963 

United  States  v.  Schwimmcr,  802-803 

United  States  v.  Shauver.  835 

United  States  r.  Smith,  784 

United  States  v.  Socony-Vacuum  Oil  Co.,  969 

United  States  v.  Sprague,  707 

United  States  v.  Standard  Brewery,  624 

United  States  v.  Standard  Oil  Co.  of  Indiana,  511 

United  States  r.  Stein,  648 

United  States  ».  Sugar,  601 

United  States  v.  Swift  &  Co.,  829,  831 

United  States  v  The  Francis  Hatch,  299 

United  States  v.  The  William,  138 

United  States  v.  Trans-Missouri  Freight  Associa- 
tion, 430-431 

United  States  v.  Union  Pacific  Railroad  Co.,  391 

United  States  v.  United  States  Steel  Corporation, 
824 

United  States  v.  Univis  Lens  Co  ,  969 

United  States  f.  Wheeler,  796-797 

United  States  t».  Working  Men's  Amalgamated 
Council,  433-434 

United  States  t»  Wrightwood  Dairy  Co  ,  965 

University  of  Illinois,  contention  that  state  institu- 
tions should  not  he  compelled  to  pay  tariffs,  834 

University  of  Illinois  t>.  United  States,  834 

Unreasonable  searches  and  seizures:  during  the 
first  World  War,  608-609;  in  connection  with  the 
Volstead  Act,  707-708,  development  of  concept, 
798-800 

Utah:  establishment  of  territorial  government,  239; 
gives  women  the  privilege  of  voting,  693;  involve- 
ment in  the  Boulder  Dam  project,  869-872 

Vallandigham,  Clement  L.,  opposition  to  continu- 
ing Civil  War,  286 

Valuation,  as  a  problem  for  rate-making,  403-404, 
820-821,  859 

Van  Buren,  John,  opposes  Webster  as  counsel  in 
the  Passenger  Cases,  203 

Van  Buren,  Martin:  presidency,  5;  eminence  as 
President,  487;  selection  by  Jackson,  528 

Vanderbilt,  Cornelius,  eminence,  486 

Van  Devanter,  Willis:  appointment  to  the  Supreme 
Court,  565;  dissent  in  Wilson  v  New,  582,  dis- 
sent in  Bunting  v  Oregon,  583,  opinion  in  Evans 
t.  Gore,  589-590;  opinion  in  Rhode  Island  u. 
Palmer,  706,  opinion  in  Dillon  v.  Gloss,  706-707; 
preparation  of  a  bill  to  restrict  the  jurisdiction 
of  the  Supreme  Court,  781;  dissent  in  Near  ». 
Minnesota  ex  rel  Olson,  798;  dissent  in  Nebbia  v. 
New  York,  819-820;  opinion  in  State  Board  of 
Tax  Commissioners  v.  Jackson,  841;  social  phil- 
osophy, 920;  announces  intention  to  retire  from 
the  Supreme  Court,  944,  dissent  in  West  Coast 
Hotel  Co.  P.  Pnrnsh,  °47;  dissent  in  National 
Labor  Relations  Board  v.  Jones  &  Laughlin  Steel 
Corporation,  950;  dissent  in  Associated  Press  v. 
National  Labor  Relations  Board,  951 ,  dissent  in 
Charles  C.  Steward  Machine  Co.  t».  Davis,  952 

Varc,  William  S.,  compulsory  testimony  in  connec- 
tion with  election  to  the  Senate,  789-790 

Vaufhan  and  Teltgraph,  The,  364 

Veazie  Bank  «.  Fenno,  354,  438 

Vest,  George  G.:  opposes  federal  grants-in-aid  of 
education,  385;  on  power  to  govern  territories,  468 

Vested  rights  (see  also  Due  process  of  law)  in  po- 
litical appointments,  104;  in  the  Dartmouth 
College  case,  159-160;  protected  in  division  of 
an  empire,  162;  protected  by  the  contract  clause, 
167;  protected  by  due  process  clauses,  167;  chal- 
lenged by  Roger  B.  Taney,  212 

Veto  power:  the  constitutional  provision  concern- 


ing, 35;  Jefferson's  advice  on,  73;  Madison  vetoes 
a  public  improvements  bill,  144;  Monroe  vetoes 
act  to  repair  Cumberland  Road,  145;  limitations 
as  seen  by  Andrew  Jackson,  262 ;  President  Wilson 
vetoes  a  bill  to  terminate  the  first  World  War, 
683;  President  Wilson  vetoes  a  bill  providing  for 
an  executive  budget,  742-743;  President  Hoover 
vetoes  a  governmental  reorganization  measure, 
753-754;  the  pocket  veto,  784-785;  President 
Coolidge  vetoes  the  McNary-Haugen  bill,  851- 
853;  President  Coolidge  kills  a  Muscle  Shoals 
bill  by  pocket  veto,  866;  President  Hoover  vetoes 
a  Muscle  Shoals  bill,  866-868;  Franklin  D 
Roosevelt  vetoes  the  Walter-Logan  bill,  989-990 

Vice-President-  mode  of  election,  37;  office  as  step- 
ping-stone to  the  presidency,  148;  duties  when 
the  President  leaves  the  country,  666-669 

Vierick  v.  United  States,  1016 

Virgin  Islands:  William  II.  Seward  seeks  to  pur- 
chase St.  Thomas  Island,  455;  purchased  from 
Denmark,  481 

Virginia-  charter,  9;  hostility  of  court  of  appeals  to 
the  Supreme  Court  of  the  United  States,  108  ff  , 
forbids  sale  of  lottery  tickets  from  other  states, 
110;  action  on  state  property,  156-157;  legislature 
records  hostility  to  federal  encroachment  on  stat* 
powers,  178;  partitioned  during  the  Civil  War, 
302-303;  legislation  for  the  sterilization  of  mental 
defectives,  815 

Virginia  plan,  32 

Virginia  Railway  Co.  v.  System  Federation  No.  40, 
948-949 

Virginia  Resolutions,  92  ff. 

Volstead  Act:  adoption,  624;  validity  upheld,  624, 
705;  report  of  the  Wickersham  Commission  on 
enforcement,  712-714 

Wabash,  St.  Louis  and  Pacific  Railway  Co.,  t>. 
Illinois,  408 

Wabash  Valley  Electric  Co  p.  Young,  821 

Wade,  Benjamin  F. :  member  of  the  joint  committee 
on  the  conduct  of  the  war,  305 ,  on  proposed  gov- 
ernment control  of  railroads  during  Civil  War, 
306;  critidsm  of  President  Lincoln,  307;  welcomes 
Andrew  Johnson  to  the  presidency,  312;  prospect 
of  becoming  President,  491 

Wages,  see  Labor,  Minimum  wages 

Wagner  Electric  Manufacturing  Co.  p.  District 
Lodge,  650 

Waite,  Morrison  R.,  opinion  in  Minor  v.  Happersett, 
342;  opinion  in  the  Sinking  Fund  Cases,  392-393, 
phrases  the  doctrine  of  business  affected  with  a 
public  interest,  399-400;  opinion  in  Munn  v. 
Illinois,  399-400;  holds  that  courts  cannot  pro- 
tect people  against  legislative  abuses,  400;  holds 
that  railroad  regulations  must  not  be  made  a 
cover  for  taking  property  without  due  process  of 
law,  401-402;  on  corporations  as  persons  within 
the  meaning  of  the  Fourteenth  Amendment,  405, 
period  of  service,  407 

Walker,  Araasa,  cited  on  income  taxation,  443 

Walker  v  Sauvinet,  342 

Wallace,  Henry  A.:  plans  for  agricultural  reform, 
883;  management  of  the  farm  program,  904-905; 
denunciation  of  the  Supreme  Court  decision  in 
the  Morgan  case,  985-986 

Wallas,  Graham,  suggestions  as  to  American  prepa- 
rations for  the  first  World  War,  625-626 

Walsh,  Frank  P.:  chairman  of  the  National  War 
Labor  Board,  649;  criticizes  anti-radical  activities 
of  the  Department  of  Justice,  686 

Walsh,  Thomas  J.,  proposes  investigation  of  the 
electric-power  industry.  860 
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Walter-Logan  bill,  passage  and  veto,  988-990 

War,  as  the  cause  of  centralization  of  power,  264 

War,  Department  of:  established,  53;  size  at  begin- 
ning of  the  Civil  War,  265;  plans  for  conscription 
in  the  first  World  War,  601 ;  reorganization  during 
the  first  World  War,  660;  merging  with  Navy 
Department  considered,  749;  plans  for  industrial 
mobilization,  997,  1005 

War  Between  the  States,  see  Civil  War 

War  Finance  Corporation:  establishment  during 
the  first  World  War,  637;  operations  during  the 
first  World  War,  647;  as  predecessor  of  the  Re- 
construction Finance  Corporation,  661;  revived 
to  aid  agriculture,  850 

War  Industries  Board:  relations  with  the  Federal 
Trade  Commission,  574;  establishment,  653-^654; 
activities,  658-660;  as  predecessor  of  the  National 
Recovery  Administration,  661;  as  a  model  for 
control  machinery  during  the  second  World  War, 
1004;  as  a  model  for  the  War  Production  Board, 
1007 

War  Labor  Administration,  established  in  Depart- 
ment of  Labor  during  the  first  World  War,  648-649 

War  Labor  Policies  Board,  activities  during  the 
first  World  War,  649-650 

War  of  1812:  fails  to  bring  centralization  of  power 
in  the  Executive,  64;  history,  140  ff.;  effect  on 
finances  of  the  country,  172-173 

War  powers  (see  also  Military  trials,  Treason): 
use  of  militia  during  the  War  of  1812,  141-142; 
suspension  of  the  privilege  of  the  writ  of  habeas 
corpus,  276  ff.,  284,  287-289;  use  of  militia,  276, 
292-295;  military  trials  m  connection  with  the 
Civil  War,  283-284,  286,  287-289,  324;  control 
of  railroads  during  the  Civil  War,  290-291,  305, 
309-311;  control  of  telegraph  lines,  290-291,  305, 
308-309;  censorship,  290-292;  blockading  enemy 
ports,  295-299;  military  government  of  the 
southern  states,  316-317;  as  basis  for  the  issue 
of  legal  tender  notes,  359-361;  as  constitutional 
basis  for  the  Legal  Tender  Acts,  363-364;  the 
arming  of  merchant  ships,  599-600;  conscription 
during  the  first  World  War,  600-602;  espionage 
and  sedition  during  the  first  World  War,  603-606; 
search  for  disloyalty,  606-609;  censorship,  608, 
610  ff.,  652,  slacker  raids,  609;  state  espionage 
legislation,  614-615;  threat  of  military  trials  for 
civilians,  615-619,  coercion  of  labor  during  the 
first  World  War,  619-621;  prohibition  as  a  war 
measure,  621-624;  centralization  of  power  in  the 
hands  of  the  President,  629  ff.;  food  control, 
634  ff.;  fuel  control,  637  ff.;  railroad  control, 
639  ff.;  telephone  and  telegiaph  control,  644-645, 
control  of  maritime  commerce  and  enemy  trade, 
645-oSO,  control  of  finance,  646-647;  control  of 
housing,  647-648;  control  of  labor,  648-651; 
control  of  public  information,  651-653;  coordina- 
tion of  industrial  mobilization,  653  ff.;  proposed 
constitutional  amendments  affecting  war,  152, 
the  National  Defense  Act  of  1916  and  the  opera- 
tion of  Muscle  Shoals,  862-863,  868;  enforcement 
of  purchasing  contracts  prescribing  exorbitant 
prices,  971-972;  prohibition  of  military  exports 
to  belligerents  in  South  America,  998-999; 
mobilization  and  control  prior  to  the  second 
World  War,  1004-1006,  concentration  of  power 
for  war  purposes,  1006  ff  ,  President  Roosevelt 
on  reversion  of  powers  to  the  people  at  the  end 
of  the  war,  1010;  congressional  check  on  unpopu- 
lar agencies,  1010-1011;  measures  discriminating 
against  American  citizens  of  Japanese  race,  1012- 
1013;  military  trials  for  enemy  saboteurs,  1013; 
efforts  to  improve  civil  jurisdiction  to  make  null- 


tary  trials  unnecessary,  1013-1014;  relation  to 
problems  of  successful  public  administration,  1027 

War  Production  Board,  establishment,  1007 

War  Resources  Board,  activities,  1004-1005 

War  Revenue  Act  of  1898 :  inheritance  tax  provision, 
452;  held  constitutional,  526 

War  Trade  Board,  establishment  during  the  first 
World  War,  646 

Ware  t>.  Hylton,  83-85 

Warren,  Charles  on  adoption  of  the  Judiciary  Act 
of  1789,  57;  favors  military  trials  for  wartime 
offenders,  616H318 

Wartime  Prohibition  Act,  adoption,  624 

Washington,  George:  president  of  the  Constitu- 
tional Convention,  30;  sponsors  the  Constitution, 
41;  seeks  election  of  Federalists,  46;  elected  first 
President,  47;  inaugural  address,  48-49;  advis- 
ing with  the  Senate  on  treaties,  50;  seeks  advice 
on  constitutionality  of  establishment  of  Bank  of 
the  United  States,  73-74;  brings  about  suppres- 
sion of  the  Whiskey  Rebellion,  75;  blocks  en- 
croachment of  the  House  of  Representatives  on 
the  treaty-making  power,  81-82,  experience  as 
President,  113  ff.;  Farewell  Address,  113-114, 
refuses  a  third  term  as  President,  146 

Washington  ex  rel.  Seattle  Title  Trust  Co.  t>. 
Roberge,  815 

Wayman  v  Southard,  217 

Wayne,  James  M  :  opinion  in  Louisville,  Cincin- 
nati, and  Charleston  Railroad  Co.  0.  Letson,  226; 
concurring  opinion  in  Prigg  v.  Pennsylvania, 
238;  opinion  in  the  Dred  Scott  case,  251;  death, 
495 

Weaver  v.  Palmer  Brothers,  814 

Webb  Export  Trade  Act  of  1918,  575 

Webb  v.  O'Brien,  802 

Webb-Kenyon  Act,  550^554;  regulation  of  inter 
state  commerce  in  liquor,  621-622;  doubtful 
constitutionality,  720 

Webster,  Daniel:  in  the  Dartmouth  College  case, 
159  ff.;  opposes  establishment  of  the  second  Bank 
of  the  United  States,  173,  supports  bill  to  renew 
charter  of  the  Bank  of  the  United  States,  181- 
182,  interpretation  of  commerce  power  as  counsel 
in  Gibbons  v.  Ogden,  190-191;  deplores  passing 
of  the  Court  of  Marshall  and  Story,  202;  argu- 
ment in  the  Passenger  Cases,  202-203;  on  rights 
of  Negroes  as  related  to  the  commerce  power,  202; 
criticism  of  the  Supreme  Court  decision  m  Charles 
River  Bridge  r.  Warren  Bridge,  215,  argument  in 
Bank  of  the  United  States  v.  Primrose  as  to 
extra-territorial  rights  of  corporations,  223;  as  a 
distinguished  member  of  Congress,  260,  486; 
despair  over  the  accession  of  Jacksonian  democ- 
racy, 1029 

Weeks,  John  W.,  offers  plan  for  a  joint  committee 
on  the  conduct  of  the  war,  632-633 

Weeks  Act,  547 

Weiss  v.  United  States,  708 

Wells,  David  A.,  cited  on  income  taxation,  443 

West  Coast  Hotel  Co.  t».  Parrish,  584,  732,  806, 
946-948 

West  Virginia:  creation  from  Virginia  territory, 
302-303,  registration  of  labor  during  the  first 
World  War,  621;  requirement  that  public  school 
children  salute  the  American  flag,  981 

West  Virginia  State  Board  of  Education  v.  Barnette, 
981 

Wheeler,  Burton  K.:  opposition  to  the  Roosevelt 
reorganization  plan,  763;  vice-presidential  candi- 
date, 772;  seeks  opinion  of  Chief  Justice  Hughe* 
on  the  court  reform  plan,  945 

Whig  party,  origin,  147;  favors  renewal  of  charter 
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of  Bank  of  the  United  States,  181;  JLJ  successor 

to  the  Federalist  party,  271 

Whigs,  opposition  to  Supreme  Court  decision  in 
Charles  River  Bridge  9.  Warren  Bridge,  215 

Whiskey  Rebellion,  75 

White,  Edward  1)  .  early  statement  of  the  rule 
of  reason,  430-431;  dissent  in  the  Pollock  income 
tax  case,  450,  position  in  the  Insular  Cases,  479- ' 
480;  Theodore  Rooscvell's  comment  on,  519; 
opinion  in  Interstate  Commerce  Commission  v. 
Illinois  Central  Railroad  Co ,  541,  opinion  in 
Clark  Distilling  Co.  v.  Western  Maryland  Rail- 
way Co  ,  553-554 ,  promoted  to  Chief  Justice- 
ship, 565-506,  opinion  in  Wilson  v.  New,  581- 
582;  dissent  in  Hunting  v  Oregon,  583;  critiusm 
of  counsel  m  the  Selective  Draft  Law  Cases,  602, 
opinion  in  the  Selective  Draft  Law  Cases,  602, 
dissent  in  Gilbert  v.  Minnesota,  614-615;  con- 
curring opinion  in  Rhode  Island  v.  Palmer,  706, 
death,  770 

'White  slave"  legislation,  548-550 

Whitfield  v.  Ohio,  554 

Whitney  v.  California,  795-796 

Whitney,  Charlotte  Anita,  prosecution  for  criminal 
syndicalism,  795-796 

Wickard  v.  Filburn,  964-965 

YVickersham,  Geoige  W  draffs  a  corporation  ex- 
cise tax  measure,  532,  argument  that  the  Wehb- 
Kenyon  bill  was  unconstitutional,  552;  use  of 
consent  decrees  in  anti-trust  cases,  575,  contro- 
versy over  the  arming  of  merchant  ships,  599- 
600,  opinion  on  the  use  of  United  States  militia 
in  foreign  countries,  602-603,  on  the  duties  of  the 
President,  666;  made  head  of  the  Wickersham 
Commission  to  investigate  enforcement  of  the 
Eighteenth  Amendment,  712 

\Vickersham  Commission,  report  on  the  enforce- 
ment of  the  Eighteenth  Amendment,  712-714 

\Villiams,  John  Sharp,  position  on  woman  suffrage, 
698 

Williams  t>.  Standard  Oil  Co  ,  818 

Williams  t».  United  States,  500 

W  illson  v  Blackbird  Creek  Marsh  Co.,  195 

Wilmot  Proviso,  238-239 

Wilson,  James  on  power  of  the  Continental  Con- 
gress to  establish  a  bank,  24;  member  of  the 
Constitutional  Convention,  30;  speculator  in 
land,  150-151 

Wilson,  Wilham  BM  first  Secretary  of  Labor,  577 

Wilson,  Woodrow  presidency,  5;  reliance  on  advice 
of  Colonel  House,  63;  criticism  of  legislation  by 
committee,  483-484;  as  a  national  leader  in  the 
presidency,  502,  on  legislation  by  initiative,  556, 
as  President  of  the  United  States,  567  ff  ;  Con- 
gressional Government,  567,  Constitutional  Gov- 
ernment oj  the  i'nited  States,  568,  on  power  of  the 
President  in  relation  to  that  of  Congress,  567- 
568,  character  of  leadership,  568-569,  restores 
custom  of  delivering  messages  to  Congress  in 
person,  568-569;  character  of  the  "New  Free- 
dom," 569;  enactment  of  the  Federal  Reserve 
Act,  569-572;  sponsorship  of  the  Federal  Trade 
Commission  Act  and  the  Clayton  Act,  573-574; 
anti-trust  enforcement  during  his  administration, 
575-577;  authorizes  use  of  troops  in  Colorado 
labor  disputes,  578,  intervention  in  the  threat- 
ened railroad  strike  of  1916,  579-582;  on  the  con- 
stitutionality of  federal  child  labor  legislation, 
587;  appointments  to  the  Supreme  Court,  590- 
595,  conception  ol  the  position  of  the  judiciary, 
591,  early  involvement  in  foieign  affairs,  598; 
controversy  over  the  armament  of  merchant 
ships,  598  600,  asks  declaration  of  war  against 


Germany,  600;  calls  out  militia  during  the  first 
World  War,  603;  prediction  as  to  the  fate  of  dvil 
liberties  during  the  first  World  War,  603;  asks 
for  report  on  ''slacker"  raids,  609;  comment  on 
the  I.W.W.,  609;  criticized  for  sending  United 
States  troops  to  Russia,  612;  opposition  to  mili- 
tary trials  for  civilians,  617-618;  does  not  sup- 
port the  prohibition  movement,  622-624;  dis- 
tinction between  normal  and  emergency  function* 
during  the  first  World  War,  628-629;  dominance 
of  presidential  leadership  during  the  first  World 
War,  629  ff  ,  opposition  to  a  joint  committee  or 
the  conduct  of  the  war,  634,  decrees  government 
opcialion  of  raihoads,  641-643;  attitude  toward 
government  operation  of  telephone  and  telegraph 
lines,  644-645,  attitude  toward  strikes  in  time 
of  war,  649,  denounces  criticism  of  wartime  ad- 
ministration, 6(>5,  sponsors  a  bill  to  centralize 
adminibti  alive  authority,  6.56;  establishes  the 
Committee  on  Public  Information,  651;  gives 
increased  powers  to  the  War  Jndustnes  Board, 
658-059,  comparison  with  Abraham  Lincoln  as 
a  war  president,  601,  st-eks  election  of  a  Demo- 
cratic Congress  in  1918,  663-664,  trips  to  Europe, 
665  ff  ;  the  Hmrteen  Points,  665,  returns  from 
first  trip  to  Europe,  671,  manner  of  presenting 
the  Covenant  of  the  League  of  Nations,  671-^72, 
predicts  integral  ion  ot  the  Covenant  of  the 
League  of  Nations  with  the  Treat 3'  of  Peace,  673, 
opposed  to  calling  a  special  session  of  Congress, 
673-674,  second  tup  to  Europe,  674.  drafting 
the  Treaty  of  Versailles,  674-676,  acceptance  of 
a  defensive  alliance  with  France,  676,  presents 
Treaty  of  Versailles  to  the  Senate,  676-677,  tour 
on  behalf  of  the  League  of  Nations,  679,  opposi- 
tion to  ratification  of  the  Treaty  of  Versailles 
with  nullify mg  resei  vations,  679-680;  requests 
acceptance  ol  a  mandate  over  Armenia,  681-682, 
arbitration  of  boundary  between  Turkey  and 
Armenia,  682;  vetoes  a  bill  to  terminate  the  first 
World  War,  683;  opposes  the  woman  suffrage 
amendment,  694,  supports  the  woman  suffrage 
amendment,  696-699;  comment  on  the  relation 
ol  woman  suffrage  to  the  first  World  War,  699, 
on  America's  moral  leadership  of  the  world,  699, 
a  critic  ot  uncoordinated  committee  action  in 
Congress,  738;  position  on  budgetary  reform,  738 
warning  as  to  governmental  extravagance,  739, 
appioves  budget  reform,  739,  advocates  an  execu 
tive  budget  system,  741,  vetoes  an  executive 
budget  bill,  742-743;  signature  of  bills  after  the 
adjournment  of  Congiess,  785-786;  request  for 
election  of  a  Democratic  Congress  in  1918,  846- 
847;  policy  as  to  recognizing  foreign  governments, 
1000 

Wilson  v.  New,  581-582,  754 

Wilson  Act,  re&tncts  interstate  shipment  of  liquor, 
551,621 

Wmona  and  St    Peter  Railroad  Co.  r.  Blake,  398- 
401 

Wire  Control  Board,  establishment  during  the  first 
World  War,  645 

Wire  tapping,  judicial  appraisal,  707-708;  relation 
to  Fourth  Amendment,  799- -800 

Wisconsin,  nullification  of  the  fugitive  slave  law 
251-252 

Wolff  Packing  Co  v.  Court  of  Industrial  Relations 
817-818 

Woman     suffrage     amendment,     see     Nineteenth 
Amendment 

Woman's    party,    advocacy    of    the    equal-right* 
amendment,  702-703 

Woodbury,  Levi:  in  the  Dartmouth  College  case. 
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158;  defense  of  tht  Supreme  Court  in  relation  to 
slavery,  242 

Working  Men's  Amalgamated  Council,  involve- 
ment in  a  strike,  433 

Works,  John  D.,  on  power  of  Congress  to  prohibit 
interstate  commerce,  586 

Writ  of  certioran,  563,  781-782 

Writ  of  error,  562-563,  781-782 

Writ  of  habeas  corpus:  privilege  suspended  in  col- 
onies, 14;  constitutional  provision,  36;  suspen- 
sion of  privilege  during  the  Civil  War,  276  ff.; 
act  of  1863  authorizing  suspension  of  privilege, 
284;  discussion  in  Milligan  case  of  power  to 
suspend  privilege,  287-289 

Writ  of  mandamus,  power  of  Supreme  Court  to 
issue,  104-105;  madvisability  of  issuing  against 
a  state,  255 

Wyoming,  gives  women  the  privilege  of  voting,  693; 
involvement  in  the  Boulder  Dam  project,  869-872 


XYZ  Papers,  88 

Yarbrough,  Jasper,  involvement  in  Ex  part*  Yar- 
brough,  346 

"Yellow-dog"  contracts:  in  Adair  t.  United  States, 
522-524;  in  Coppage  ».  Kansas,  523-524,  pro- 
tected by  the  due  process  clause,  581,  enforce- 
ment during  the  first  World  War,  649,  acceptanct 
of  validity  by  Judge  Parker,  777;  made  unforce 
able  by  the  Norris-La  Guardia  Anti-InjunctioL 
Act,  811-812,  906 

Young  Communist  League,  involvement  under  th* 
California  red-flag  law,  797 

Zakonaite  ».  Wolf,  549 
Ziffrin  v  Reeves,  721 
Zimmerman  Note,  599 
Zoning  legislation,  £15 


